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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R0f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of CHiRRC)arrived in Australia on a second
occasion and applied to the Department of Immigreéind Multicultural Affairs for a
Protection (Class XA) visa. The delegate decidegfiose to grant the visa and notified the
applicant of the decision and his review rightsaldgtter of the same date.

The delegate refused the visa application on teeslibat the applicant is not a pergon
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a Protection (Class XA) visa is that
the applicant for the visa is a non-citizen in Aab& to whom the Minister is satisfied
Australia has protection obligations under 1951 vemtion Relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together, the
Convention). Further criteria for the grant of atection (Class XA) visa are set out in Parts
785 and 866 of Schedule 2 to the Migration Reguitetil994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204



CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileF2006/114330, relating to the applicant.
The Tribunal also has had regard to the materiatnedd to in the delegate's decision, and
other material available to it from a range of s@st, including its file 060978673.

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal hearing was conducted with the assistah@® interpreter in the Mandarin and
English languages.

Application for a Protection visa

The document indicated that the applicant is alsi@ristian man born in Hainan, PRC. His
level of education was stated and he can speak am@write Mandarin. He was employed at
Organisation C, Hainan in a stated role for a napextbd. His mother and father live in the
PRC and he rings one parent regularly.

Typed Statement provided with the Application

My name is [name and date of birth]. | wish to ggpk a protection visa. | would like
to emphasize on my claim for the Refugee Stattisnk it is quite necessary for me to
declare that | fully understand the definition akefugee. A refugee is defined in the
Convention relating to the status of Refugee (121amended by the protocol relating
to the Status of Refugees(1967) as a person who

Owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or owingstich a fear, is unwilling to avail
himself of the protection of that country of hisrfeer habitual residence, is unable or
owing to such fear, is unwilling to return to it.

| would like to explain my situation and statusiwibllowing statement:

| am a Chinese Christian, | suffered hard for mghfavhen | was in China where
Protestants has a long complained of persecutidadwernment authorities. The
human rights claims to be challenged.

In China, there are a lot of large-scale Christjatherings and | see some Christians
were detained, severely tortured in jail and ewatenced to death. | was once
guestioned when | participated in the pray actiintZhina. But government
crackdowns - and even torture - may not make me gpvmy faith. | believed that
despite all the persecution and suffering, Godiibng more and more people like me.

When | first time entering Australia, | truly exjpanced that this a country of protecting
freedom of religion and democracy. People, inclgddiristians here have enough
encourage cultivating their belief. To contrastjr@hs a totally different story. | did
really enjoy the multiple cultural and co-existesoeiety of Australia and wish | could
realize my dream of similar living style when lugt home to China.



Acting as [stated role in Organisation C], | haeei working hard in teaching while
conveying the religion to my students who showmeaginterest in Christians.
Unfortunately, | have been informed that "you cafidve, but you can't evangelize,"
But that is a natural act for Christians. The biienmands us to preach the gospel.” |
had eventually received a serious warning notioenfour [group] and questioned by
our local policy. More over, my family had beenuegted to report my information
while | am in Australia.

Although Chinese Authorities have kept on sayirag tin China, no one is to be
punished due to their religious belief" and "citizeof the People's Republic of China
enjoy freedom of religious belief" according to tBkinese constitution.

The reality is that our Christians in China havevtwship in the tightly regulated state-
registered churches otherwise we will be wipedamabrding to the local authorities.

To avoid being supervised by policy, we Christiaase to worship in unofficial
buildings or even each others' homes - hence @ariggion as "house churches”. But
it Is against regulations to worship in groupsingkfines, imprisonment, torture and
even, in some cases, death.

Because of my religious activities, | have beenciwatl out and ill treated with
prejudice in whatever means including employmeistchmpanies want to hire me
when they aware of the rumors of mine in religida.avoid further threat in China, |
tried all my best to have my entry visa to Ausa@ranted by bribing the local officials
in China. | tell myself that | must get out of tlmsuntry which can not protect my
belief and security for my rest of life and | fearreturn again.

| therefore lost my confidence in surviving undecls pressure caused by the
community and aspire to freedom of human right fas@eidom. | stick to my decision of
moving and settling in Australia for rest my life.

| sincerely hope that Australian government coutatgrt me and consider my
application favorably.

Section 424 letter addressed to the applicant
INVITATION TO PROVIDE INFORMATION

The Tribunal requests that you provide the follayvadditional information.

1. If you have any further claims, please provitem.

2. Please provide all documents you wish to relyhat are with you in
Australia, including your Certificate of Baptism.

3. Please provide a further letter or letters ftbmMinister/Priest/Head Pastor
of the church(es) that you attend in Australiattwir letterhead, indicating the
frequency of your attendance, whether you have baptised (when and where,)
whether you have or have had any particular rola(#)e church (e.g. member of the
choir, usher, Bible group attendee) and whetheMiméster considers that you are a
Christian. Please also provide in the letter(nexice to which denomination the
church falls under, if any.



4, Please provide any further evidence (Statut@gi&rations) from your friends
who can attest to your Christianity.

5. Please advise what denomination you are, whanch you attended in the
PRC and its location.

6. Please provide more information about your rafel a further and better
description of Hainan [name of Organisation C]. ®ddeach religious matters? Does
it teach Christianity?

This information is to be provided in writing andist be received at the Tribunal by
[date].

Section 424A letter addressed to the applicant
INVITATION TO COMMENT ON INFORMATION

The Tribunal has information that would, subjecatty comments you make, be the
reason, or part of the reason, for deciding thata/@ not entitled to a protection visa.

The information is as follows:

1. Your statement indicates, and the Departmentgevhent Details show that
you arrived in Australia on [date] and then left[date] only to return again on [date].

2. Your passport was issued on [date], in your name

3. The photo in your passport appears to be diifemeyour photo attached to
the Application for a Protection visa.

4, The Tribunal would normally expect a committeati€tian to attend church
upon his arrival in Australia, and to attend regyléhereafter.

Why this information is relevant to the review (noens below correspond to the
numbers above:

1. The fact that you returned to China, only taimeto Australia again indicates
that you did not have a fear of persecution in @hihthis is the case then you may not
satisfy the definition of refugee.

2. The fact that you were able to obtain a passpgrur own name and you
waited [number of] years to leave China, may sugiieg you were not in need of
protection in China. It may suggest that you weseunder any suspicion by the
Public Security Bureau in China. This may mean tihea Tribunal considers that you
do not need Australia's protection, and reject ywbaims.

3. This may suggest that there is some identitydfiavolved, which if known,
may seriously reflect negatively on you credibibiyd claims.

4, If you do not provide evidence of such commitinas requested in Q.3 of the
accompanying letter, the Tribunal may find that yoe not a Christian.

You are invited to comment on this information. uf@omments are to be in writing
and in English. They are to be received at thbural by [date].



Document provided by the applicant at the Tribunal hearing
[Name of] Church
Sunday Service: [Location]
[Street address]
Mails: [Postal address]
Tel. [telephone numbers and Pastor’'s name]
[Date]
To whom it may concern Dear Sir/Madam
Re: [Applicant]
D.O.B. [date]
Add. [residential address]

This is to certify that [the applicant] has beetemding our church's Sunday service at
[location and address] from [times]. He attendet @he singing and bible study group
prior to the service.

In my opinion he is a gentle person, has a goodheraand personality. He is sincere in
worship God and to listen to God's teaching.

We were told that he was baptised in [year] inaifiaunder ground church. It was due
to some members of the church who were persecytdtelgovernment, he was unable
to attend the church since. Now he is in Austrddeagnjoys the free will to worship
God here. He would not like to return to China asrtay be persecuted again if he
returns to worship God in the family church. He sloet want to attend the
government controlled church service as the Minigte not preaching the true
teachings from the bible.

Our church would support [the applicant] in his laggdion to settle comfortably in
Australia. We would help him spiritually in worsimg God, in living a honest life and
in contributing to the society here. We will alagoport him in the daily living basis
when he is in need.

Hearing conducted at the Tribunal

The applicant stated that a student helped himapegpis Application for a Protection visa,
and typed statement. The information written irsthéorms was not read back to the
applicant. As a result, the applicant stated hendidunderstand the documents and did not
know what was in the documents.

The applicant stated that he first came to Austnaith a number of other persons and they
went back to the PRC.



He stated when he last arrived in Australia. Heestavhen he lodged his application for a
protection visa. He was asked why it took him eiod of time to apply for protection. The
applicant stated that he attended a private chuartie PRC. He stated that Mr Z is the head
pastor, a friend, and a work colleague in China &pplicant stated approximately when he
received his visa and came to Australia soon dffeZ obtained a visa, however, he could
not come as scheduled. The applicant stated hplaaded to go back to China with Mr Z.
However, Mr Z was arrested and sentenced to quae gears of imprisonment. Further, the
applicant came out to Australia with another mendfdris church, Mr W. When Mr W
returned to China, some months later, he was atsestad and was sentenced to a term of
imprisonment. The applicant stated that he wantsttan to China as well, but if he does he
will be arrested.

The applicant stated that some friends were addetéillegal gathering.” The applicant
stated that Mr A, an assistant pastor, who didmteto Australia, was also arrested in
China. As a result of these arrests the applicalastyed his departure from Australia because
he too feared arrest. He stated that he had bekingva Australia to see what happens in
China. He stated that recently the local PSB wehiig family member's home to look for
him. The applicant denied that it was an idle enguie stated that he rings home and that's
where he gets his information. He stated that ffis aad also contacted him from China
regarding the arrest of his colleague.

The applicant stated that if he were to returrh®RRC his fate would be the same as his
colleagues in that he would be placed in prisonust his motor vehicle to drive Mr Z and
Mr W, and two other fellow churchmen to a churcla atllage on the outskirts of his city on
the weekends. He stated that he drove them betawuas his duty to take them and himself
to the weekly service from where he lived.

The applicant thought that since Mr Z could notaob visa, and there has been a lot of
trouble, perhaps he made a confession as to whoehabers of the church were.

The applicant stated that he travelled with the imens of the church to the neighbouring
village so that an underground service could belgoted. He stated when he joined the
Church. Before that he was not a Christian. Heedt#tat from the time he met Mr Z he went
with Mr W and some other people to the villagetfor service.

The applicant stated that there were church sesvdoaducted in Haikou (the capital city of
Hainan), where he lived, as well, but they werguiented by the elderly and were conducted
by the official church in China.

The applicant stated that he speculated that @ftearrests the authorities found out that he
was in Australia and was part of the organisatibe. postulated that was why they went to
look for him. He stated that if he were to retusrilte PRC he would have the same fate as
Mr W.

The applicant produced the s.424A letter sentrm fihe tribunal asked why he did not reply
to it. He asked, ‘reply?’ The Tribunal then wentoiigh some of the questions with him.



The applicant stated that Organisation C trainexpleefor the whole province. There were
other affiliated Organisations. Organisation Gke b subsidiary company to the main
bureau.

The applicant stated that the first time he cam&ustralia was for the purpose of visiting an
Australian city. He stated that a group of them eahfis stated that they all came from the
affiliated subsidiary Organisations and they redarto China together. On the second trip the
applicant, and Mr W remained in Australia becausth® trouble.

The applicant stated that he lived in Hainan allife.

The applicant stated that he attended church rdgalad his function was to drive the others
to the service.

He stated he attended church regularly in Australi@cent times. Prior to that, he had been
to many different churches. At the Church, whictphesently attends, the services are
conducted in other languages.

At this church during the week he attends the effind everyone bring something with them
for Bible Study. On Sundays he goes to church &y,pand attends Bible studies, and if the
church organises activities, he participates imthidis stated that he sings and goes to Bible
study.

The applicant's family member was a Christian dredisad an influence in him becoming a
Christian when he did. She attended church in Chirtat was the government church. He
explained she did so because she was old andaak'vvery far so it was convenient for her
to go to that church.

The applicant stated that neither he nor his fatmlgt been subjected to the adverse attention
of the PRC authorities because of their religiomsTwas because it wasn't until Mr Z was
arrested that his church was implicated.

The applicant stated that he did not worship agtinesrnment church in China. He stated this
was because that church is different from the peichurches. He stated that the ministers
were appointed by the government. He said thatldenlever been to one of these
government churches and however his family membsr 8he said to him that what they do
is different to what happened at her previous dhustie was not happy with it and said they
changed it quite a lot.

The applicant stated that he did believe that ltkaheesponsibility to tell other people about
Jesus and being saved. He stated that he hadungdane person to his church in China. He
had not introduced anyone in Australia becauseshally moved around by himself and with
his current status (‘like illegal’) he wants to avpeople. He stated that the things he would
tell a person to bring them to church includedtad aspects of Jesus, including how Christ
taught people to behave on earth. He said he wamkl/angelical work.

The applicant stated that he had read the Biblesditéthat he knew that Jesus helped people
on earth with difficulties. He stated that whenwees introduced to the church, he was told
how Jesus had behaved and what he did. He wakdaldlesus gave blessings to people on
earth. The Pastor had taught him how to pray. He lvegtised by his Pastor in the sea.



The applicant stated that during the recent Chastperiod he went to church to learn about
the birth of Jesus. The applicant stated that kdehleard of the Gospels. He said the Gospel
Scriptures were for people on earth. He statedrtbairayed to Jesus to bless him and to
protect him and his family. He stated that the 8iwhas split into the New and Old
Testaments. He was able to refer to the book okNMathe New Testament.

On the other hand, the applicant did not know tleammg of Easter.

The tribunal referred to the applicant’s writteatstment that he said that he was once
guestioned by the police. He denied that this Wasase and said that no such thing
happened. He stated that perhaps the student vehoeiyged him was trying to make his
claims more severe.

The applicant stated that if he were to returnbhn@ he would attend a private church. The
tribunal telephoned the Pastor at the applicantistialian Church. He confirmed that the
reference given to the applicant was his and hérooed that he preached in other
languages. The services were bilingual.

He stated that the applicant is a genuine beliéMse.Pastor knew when the applicant had
been baptised, and that he came from Hainan. leereeffto the arrests in China of the
applicant's colleagues. He knew that the applibadtattended various churches in Australia
before coming to the current Church. The Pasteedtéhat the applicant wanted freedom of
worship and knew the difference between the govemntrohurch and the underground
church. He stated that the applicant was honest] gtannered and gentle. He fits in with the
rest of the congregation.

The Pastor said at what time they have a Sundaiceeaand there was a prayer group,
learning of Bible verses, and hymn practice befaneh There is also Bible study later after
the service at another location. He stated thaetivas a cell group meeting during the week.

The Pastor stated that the applicant attendeduhd&y meeting and follows the worship
from beginning to end. He stated that the apptiedso attended the weekday meetings, but
not each one.

The Pastor said that if he personally were to gik @ China he could not attend the
government church, and if he attended the undengkrchurch everyone would watch him.
He stated that in that situation the applicant Wdben be faced with the question, ‘How can
he worship?’

INDEPENDENT COUNTRY INFORMATION

Background
The United States Commission On International Relig Freedom report, states:

The Chinese government continues to engage inmegsiteand egregious violations
of religious freedom. The State Department hagdtatiblicly that conditions for
human rights, including religious freedom, deteated in 2004. Chinese government
officials control, monitor, and restrain the adi®s of all religious communities —
including Uighur Muslims, Tibetan Buddhists, varsogpiritual movements such as



the Falun Gong, “underground” Catholics, and “hoclsgrch” Protestants —
maintaining final authority over leadership deas@nd doctrinal positions.
Prominent religious leaders and laypersons alikdicoe to be confined, tortured,
imprisoned and subjected to other forms of ill tine@nt on account of their religion or
belief. Since 1999, the Commission has recommetid@dChina be designated as a
“country of particular concern,” or CPC. The StBtepartment has followed the
Commission’s recommendations and named China a(ORitzd States Commission
On International Religious Freedom 2088Bnual Report Of The United States
Commission On International Religious Freedom May 2005, May

INTERNET:
http://www.uscirf.gov/countries/publications/curtegport/2005annualRpt.pdf#page=
1

RRT:
\\ntssyd\refer\research\internet\globa\USCominigelisFreedom\USCIRF2005annu
alRpt.pdf

The situation of Christians (underground Protestans) in Hainan and surrounding area

The September 2004 and November 2004 issues ofisti@h online journal calleAsia
Harvest provide recent information on the situation fori8tians in Hainan. The articles
concentrate on Protestant worship and provide ogticrestimates of the number of
Christians in the province.

The September 2004 issue examines the history wét@@m worship on Hainan, and looks at
the Three-Self Patriotic Church, which is the goweent-controlled Protestant body. Points
of note include:

* Four percent of the island’s 8 million inhabitaate thought to be Christian (pp.2, 4).

» Contact with Christianity dates back to 1630, whesuit priests from Macau built a
chapel in Fucheng town. The first known Protestaissionary arrived in 1881. From
1885 onwards, Presbyterian missionaries and otfargelists worked on the island

(Pp.5-7).

* The government-controlled Three Self Patriotic Moeat claims that there are about
37,000 Christians in their churches on Hainanh&érhid-1990s two of their own
pastors were pressured to be less zealous andkorgire closely to the Communist
Party line. One was arrested and imprisoned, thergqtlaced under house arrest (p.8-
9).

» The article gives an account of the Three Self Chim the city of Nada from the
time of its reopening after the Cultural Revolutiarl986. In 1993, the pastor was
forcibly removed and government officials took ajeof the church (pp.9-10)
(Hattaway, Paul & Joy 2004, ‘Hainan Island — PartMlissions history & the Three-
Self Church’ Asia Harvest, Newsl etter #75, September,
http://www.asiaharvest.org/pages/newsletters/7320€d-HainanlIslandPartl.pdf —
Accessed 13 September 2005).

The November 2004 issue A$ia Harvest looks at house churches (unregistered churches) in
Hainan.



The authors dispute the figure of 37,000 Christi@hih is given by the Three-Self Church,
stating that there is credible evidence that thheeeabout 360,000. However they point out
that this still amounts to less than 5% of the pafoon. They state that this large number is
due to the “exponential growth” of house churchgsich took place throughout the 1990s
due to systematic training programmes in evangehlich were introduced at that time:

By 1996, the number of house churches affiliateith wiis movement had grown to more
than 100, with a combined membership of over 16 Obfistians.

As a result of this amazing growth, by 1996 eacthefl9 counties on Hainan Island
contained at least two reproducing churches, aedyg®hinese language group and
minority group except the Utsat Muslims had attiéas churches from this movement in
their midst also...

...Practically all of the members of these churchesevthe result of new conversions, and
not the transfer of members from existing churches.

Because of the focus on evangelism and trainirayytr continued to be exponential. By
1998, the number of Christians on the Island hadhraomed to more than 80,000; and
by the middle of 2000 a thorough survey put the Ipeinof all Christians on the island at
360,000...(Hattaway, Paul & Joy 2004, ‘Hainan Islar@art 2 — The house church
revival’, Asia Harvest, Newdletter #76, November, pp.4-5,
http://www.asiaharvest.org/pages/newsletters/762004-HainanlslandPart2.pdf
Accessed 13 September 2005).

A 2003 survey of the Chinese Church by Tony Lamipettuides a section on Hainan which
put the number of Christians in the province at imleever than the previous sources:

HAINAN

Population: 7.9 million

Capital: Haikou (570,000)

Tropical Hainan island is a new province at Chirsmathern tip. There are more than 21
registered churches and 41 meeting-points, but @mégistered pastors. A large TSPM
church, seating 2,000, has been recently openddikou, the provincial capital. There
are many house churches and church growth hasrbestrapparent on the east coast in
Wanning. Total number of believers was 37,000 atingrto a TSPM estimate, but
reliable house-church estimates in 2002 also muhthmber not above 50,000. Reports
that there are over 300,000 believers on the ideave been denied as not credible by
both local house-church evangelists and TSPM pasitrere are also about 6,000
Catholics, mainly in the northern half of the iglan

(Lambert, Tony 2003, ‘Survey of the Chinese ChurdPart 1I', Global Chinese Ministries
Newsletter, April. http://www.us.omf.org/content.asp?id=2286@ccessed 15 September
2005).

An older article by Paul Davenport, dating from 898 of relevance since it discusses the
growth of house churches in Hainan through the $9§@es some examples of church
buildings being demolished and meetings being dpand provides details of local
regulations on religion. It states:

The house churches in Hainan have generally es¢hpesharper persecution of the
inland provinces further north. Despite the vel gressures related above, | found no



evidence of Christians imprisoned or beaten foir flag¢h. However, house church leaders
in Haikou were certainly cautious. One young, veeliicated evangelist questioned me as
to whether it was safe to discuss matters in thel moom, fearing “bugs.” We then
investigated the hotel coffee shop. Still, he waarty uneasy when we could not find a
quiet corner. He was only satisfied when we foun@ipty cafe down the street. Such
reactions speak more eloquently than a thousandsaadrthe real situation lurking behind
the facade of “freedom of religious belief.”

This young preacher and an older colleague toldhaiethe urban house churches in
Haikou had come under increasing pressure in renenths. At the beginning of October
1997 the authorities took decisive action. The RuUBécurity Bureau sent police to their
house church and told them to stop meeting. Or@nskoccasion, when the women were
holding a weekday meeting, officials from the Rigligs Affairs Bureau turned up. They
confiscated some Christian booklets said to bgalleas the booklets had come from
overseas. As a result of these pressures, thelchplit -- at first into six or seven smaller
cell-groups. Because these were difficult to pasémking trained leaders, they later
regrouped into just three smaller house churches.dthese still has over 100 members.
They meet together at different times each weekdke discovery more difficult.

The younger preacher said that the governmentisypoh religion was quite cunning and
two-faced. At the central level in Beijing they pished laws proclaiming religious
freedom for the benefit of people overseas. Howealethe time they were winking and
conniving for the continued suppression of houseda Christianity at the local level by
local officials.

It was interesting that this view of the real switaffairs was repeated to me a little later
in Guangzhou (Canton) by the well-known house dnilgader Lin Xingao (Pastor
Lamb). Pastor Lamb pointed out the difference betwibe government’s “White paper”
on religion, which seemed to grant some freedonhémse churches, and the very
detailed restrictions in the local provincial regibns. In Haikou | was shown a copy of
the “Regulations for the Control of Religion in IHan Province” published in the “Hainan
Daily” on October 22, 1997. These 50 very detaitegllations declare, among other
things, that:

“Places of religious worship can only operate tielig activities after registering with the
Religious Affairs Bureau of the People’s Governmegmbve County level.” (No. 10)

“All places of religious worship must submit an aahreport of their situation in the first
guarter of the year to the original organizatiothwvhich they registered.” (No. 12)

“No religious organization or individual may projzag religion, evangelize, preach or
distribute religious propaganda outside [registppdaces of religious worship.” (No.17)
“With the agreement of the local People’s Governniggligious Affairs Bureau, religious
personnel may undertake necessary religious wteefigious citizens according to
religious custom, such as funerals, and in hospaat at home.” (N0.27)

“Self-appointed evangelists cannot undertake eMamyend preaching activities and
other illegal evangelistic activities. If the maeagent organizations of places for religious
worship [e.g. Three Self or China Christian Courdtiscover illegal evangelistic and
preaching activities undertaken by self-appointezhgelists, they must prohibit it and
immediately report to the Religious Affairs Bureafithe People’s Government.” (No. 31)
It is quite clear from these regulations that ursteged house-churches on the island are
regarded as illegal. My friends’ caution would agp® be justified (Davenport, Paul
1998, ‘With the House Churches in Hainan: Churcov@n Continues Despite Literature
and Bible ShortageCompass Direct, 20 March,



http://www.missionreview.com/index.php?loc=kb&viewsdd=1357&fto=56 1&fty=6&
— Accessed 13 September 2005).

Two recent articles contain brief references tosiheation of Christians on Hainan.

A May 2006 report describes a recent meeting @el@hristian activists from China, all
active in the underground Protestant church, viiéhdS president. One of the activists had
had his weblog closed down by the Hainan Internetiring Office (Mann, William C.
2006, ‘Bush hosts 3 Chinese rights activiséssociated Press Newswires, 12 May).

The Christian website The Joshua Project contaifiesmation on the Lingao minority ethnic
group in Hainan. It mentions in passing that “teesgcution of Christians in Hainan is less
severe then in other parts of China” (‘People iartoy profile: Lingao of China’ 1999, The
Joshua Project website, source: the Bethany Wadygdp Centre
http://www.joshuaproject.net/peopctry.php?rog3=Cbig3=114173- Accessed 21
December 2006).

The Holy Bible, King James version, Thomas Nelsor) Camden New Jersey.

FINDINGS AND REASONS

On the basis of the evidence, including the apptisgpassport, | find that the applicant is a
Chinese national and | have assessed him as such.

| will consider the applicant’s claims that he ik persecuted due to his religion and that he
will not have freedom of religious worship. The Aggnt’s evidence, both written and oral,
has been set out in detail in the preceding pdgexept that the applicant’s claims contained
in his Application for a Protection visa and typdtement were not correct and they had
been exaggerated by the student who helped hinapgépe documents. | only accept the
claims made at hearing as being correct, and Ithatithose claims are genuine. In this
regard, during the hearing the applicant referoellis wife having contacted him from the
PRC, whereas in his Application for a ProtectiosemMt was noted that he had never been
married. Having regard to the applicant’s explasmatibove regarding the student, | accept
the applicant’s evidence at hearing that he hadeaamd that he is married.

| find that the applicant and the witness gaverobeal evidence and | accept their evidence.

| accept the applicant’s oral evidence which dertrated that he has a good understanding
of his faith, and he is committed, as demonstratedis driving members of the underground
church for services and his proselytising in theCPRt the hearing he was able to
demonstrate his knowledge of Christianity, whidmdl to be roughly commensurate with a
person who has been a Christian for the periodvd he has been. He was able to answer a
number of questions at the hearing in relationisadligion (e.g. the essential difference
between the private or underground churches, amddliernment or Three Self Patriotic
Church; who Jesus was; the division of the Bibtel the role of prayer). The Tribunal
accepts that he was baptized in the PRC. | achapttie applicant was a member of a



Christian underground church in the PRC from the t& claimed to when he departed the
PRC on the second occasion.

| accept the written and oral evidence of the Radtthe applicant’s current church. He
spoke with fervour about his church and its sesji@ble Studies, prayer sessions, and
‘hymn practices.” He knew the applicant and hiskdgacund. He identified the applicant as a
genuine believer, and knew his history, which warssonant with that told by the applicant
to the Tribunal. In his written and dated refereticePastor stated that the applicant was
sincere in his worship and to listen to ‘God’s taag.’ | accept that the applicant looked at
different churches when he first arrived in Aus&rabut has chosen this particular Church. |
accept that he has attended the weekend serviae essentially regular weekly basis. | also
accept that he has attended the prayer groupsngiagd scripture learning group
beforehand and has occasionally attended the rmelpgneetings held through the week. |
find that the applicant has demonstrated his faithis way in Australia by participating
extensively in the church life.

There are very restrictive Regulations for the @ardf Religion in Hainan Province,

including a ban on the propagation of religion, &@nd clear that house churches are regarded
as illegal (Davenport). The Tribunal finds that thetivation for prosecution or punishment
for an offence under this Regulation can be foumd Convention ground, religion, and
Convention protection is attracted.

Whilst the independent country information suggésas the house churches in Hainan have
generally escaped the sharper persecution of taedrprovinces further north (Davenport),
nevertheless it is clear that although less sewasestill persecution (Joshua Project
website). The Tribunal finds that based on the tguevidence and the evidence of the
applicant and the Pastor of the applicant’s curceatch, there is persecution of members of
house churches in Hainan.

The applicant has accepted the commission to ptseeland | find that because of his
commitment to his faith that he would continue togelytise and attend the underground
church if he were to return to the PRC.

| accept the independent country information amdapplicant’s evidence that if he carried
out these activities, he would come to the advattntion of the PRC authorities, and would
be arrested and imprisoned, for ‘illegal gatheriag’have his colleagues, or some other
breach of the Regulation.

The applicant’s response to the Tribunal’s firsd aecond points raised in its s.424A letter
satisfies my concerns. | accept that the applicante to Australia on the first occasion for
the purpose of visiting an Australian city. Latémvasn't until Mr Z was arrested that he was
implicated. Before this incident neither he norfaisily had been subjected to the adverse
attention of the PRC authorities because of tleigion.

As a result of these findings, | am satisfied thate is a real chance of persecution occurring
to the applicant in the reasonably foreseeabladyitihe were to return to the PRC. | am
satisfied that the applicant faces the prospepeasecution in the nature of serious harm on
his return to China in accordance with paragrapgR(2}(b) of the Act. This harm would
involve arrest and imprisonment. | am satisfied tha applicant’s religion is the essential
and significant reason for the persecution whiclielags, as required by paragraph 91R(1)(a)



of the Act. | further consider that the persecutidnch the applicant fears involves
systematic and discriminatory conduct, as requinedaragraph 91R(1)(c), in that it is
deliberate or intentional and involves selectivernéor a Convention reason. | am satisfied
that the applicant engaged in attendance and paatiien in church activities other than for
the purpose of strengthening his claim to be agedus.91R(3)).

The focus of the Convention definition is not upbe protection that the country of
nationality might be able to provide in some paiac region, but upon a more general notion
of protection by that country. The internationatreounity is not under an obligation to
provide protection outside the borders of the cguot nationality if real protection can be
found within those borders. Therefore, even if ppligant has a well-founded fear of
persecution in their home region, the Conventioesdwot provide protection if they could
nevertheless avail themselves of the real proteciidheir country of nationality elsewhere
within that countryRandhawa v Minister for Immigration Local Government & Ethnic

Affairs (1994) 52 FCR 437 per Black CJ at 440-1. HoweVes, firinciple only applies to
people who can genuinely access domestic protecimhfor whom the reality of protection
is meaningful. If relocation is not a reasonablgapin the particular circumstances, it may
be said that, in the relevant sense, the perseatsdf persecution in relation to that country
as a whole is well-founde®andhawa per Black CJ at 442-3, Beaumont J at 450-1.

In this case, | have considered whether relocasi@reasonable option. | note the country
information that suggests that persecution becatiseembership of the Christian
underground church is pervasive in the PRC (UrfBtedes Commission On International
Religious Freedom report; Joshua Project websitahis case, relocation is not a reasonable
option. This finding in relation to relocation isaffected by any inconsistencies in country
information as far as Hainan Province is concerned.

| have considered whether the applicant has aljegaforceable right to enter and reside in
any other country other than the PRC (s.36(3) efAbt). | am satisfied that the applicant
does not have a legally enforceable right to esuter reside in any country other than the
PRC.

Therefore | am satisfied on the evidence beforghaethe applicant has a well-founded fear
of persecution for a Convention related reason.

Accordingly, | am satisfied that the applicant isefugee.
CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.

Sealing Officers ID: PRRTIR




