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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdpglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and his
review rights by letter.

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRe¢ugees Convention

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fm#dicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illaéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s caypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Protection Visa Application

Information on the protection visa application ates that the applicant is a man in his
thirties from Shandong province in China. He is mearwith one child who is in Australia In
his application form he claims to have lived at $hene address in China for a number of
years and worked at his employers as a professimmalthe early 1990’s until he left China.
He left China as a guardian to his child who ol#dia visa to come to Australia.

Department Movement records show he arrived inraliatin the mid 2000’s and departed
some months later, arrived again after a few weekisdeparted some months later before
returning after a few more weeks.

In his statement attached to his protection vigdiegtion the applicant claims that after he
came to Australia he got to know some Falun Gomagtfroners and participated in some of
the gatherings, parades and demonstrations. Héegdsted some Falun Gong material
back to China as he has some relatives who prdesilsm Gong. He returned to China and on
the following day the police arrested him and irdgated him for a number of hours,
guestioning him on whether he was a Falun Gondificaer and who the people in the
photos they showed him were. The applicant claiendill not confess and relatives paid a
bribe for his release. The police then searchetiduse, looking for Falun Gong material and
his computer was taken away. He returned to Auateadd in China a few days later was sent
a subpoena to appear before the authorities. Heslidhe returns to China he will be put in
jail.

The applicant submitted the following two documaenith his application:
» Decision on bail pending trail with restricted Irbeof moving; and
» Subpoena to appear.

Documents submitted in support of his application

The Tribunal received a further statement fromapplicant summarised as follows:
. The applicant has been a Falun Gong practitiomeedithe mid 2000’s].
. He had heard of Falun Gong in China, and his neighblso practised Falun

Gong. After the crackdown she was arrested andtgent.abour camp for a
number of years.



After getting to know Falun Gong practitioners insralia, he realised they
were gentle, peaceful and kind hearted people @lhdrfawn to their
community.

[In the mid 2000’s] the applicant and his child redvin with another Falun
Gong practitioner from his home town. He claimsitten taught him the
exercises and meditation and he began to practibenin. He claims the man
introduced him to a women who holds weekly Falum@book sessions at
her home. He says he goes every week. He claimbé¢hattends many
activities with practitioners and regularly attenlde group book-reading and
sharing session.

The applicant claims that he has been mailing F&lang related material to
his former neighbour for dissemination, via hisegldibling.

He claims he decided to go home before his visaexk@and bought a one
way ticket to China with no intention of coming katle called friends and
family, including his former neighbour, to inforiem of his return.

After his arrival, a number of uniformed police @ito his home and he was
taken to the [station] and asked about his aadwitiverseas and the purpose of
his trip home. The policemen showed him many phatasasked him to point
out who was who. He assumed they were Falun Gagiponers. The
interrogation went on for a number of hours butdpplicant did not confess
anything and his family paid a sum of money ascaiisey bond and bailed

him out.

[Some days later] the same policemen came to meetagain and searched
his house and took away a desktop computer asawalbme English learning
books. He claims he did not take any Falun Gongnrads$ as he feared they
may be discovered by customs and he was planniagtéon the books from
local practitioners.

After the raid, he became worried and they triegdg money but contacts
said that there was little they could do and thasktuation was quite difficult.

After learning this, he tried to get in touch witis former neighbour but was
unable to contact her.

As he grew more anxious he decided to leave agdhee did not have any
evidence on him. His contacts in the PSB said B Rere collecting
evidence against him.

After he returned to Australia he received a mes$aam his sibling on his
mobile phone advising him that a subpoena had isseed and the applicant
asked that his sibling mail the subpoena to him.

The applicant applied for a protection visa.

[Later] the applicant’s sibling told him that hzriner neighbour had been
arrested about one month previous.



. His wife telephoned the applicant and informed Huat she had been
dismissed from her workplace as a result of a paheestigation.

The applicant also submitted the following docursdatthe Tribunal:

. Noti_fi_cation that the applicant’s wife has beemdiissed from her employment
position.

. Express post receipt with date stamp.

. Tax invoice showing one way trip to China.

. Electronic Airline Ticket schedule showing fliglt Australia and details of

the return flight.

. Photographs of the applicant participating in FaBong demonstrations on
various dates and at different locations throughausitralia.

. Statutory Declaration from the applicant’s housemiatlicating that he
regularly practised with the applicant at home alséwhere.

. Statutory declaration from a friend stating thaniet the applicant at a Falun
Gong rally and that he is impressed by his sincatgvation.

. Statement by another friend stating that he meagipdicant and the applicant
has been involved in a number of Falun Gong aawjincluding practise and
learning, celebration of World Falun Dafa day, angfotest rally. He claims
the applicant is a genuine Falun Gong practitioner.

. Statutory Declaration from a friend claiming thaesnet the applicant when
she was distributing materials. She claims he wasg to introduce Falun
Gong to the applicant when she discovered thatsoepaactised. He claims
that from then on they went to study group andhdie many Falun Gong
events and rallies together.

Tribunal Hearing

The applicant appeared before the Tribunal to gixdence and present arguments. The
Tribunal also received oral evidence from a witn@$® Tribunal hearing was conducted
with the assistance of an interpreter in the Maindand English languages.

The applicant was represented in relation to thieveby his registered migration agent.

The applicant indicated that before he left Chiveywas leaving at a particular address. He
said he had lived there for a number of years. ailé Isefore that he lived at another address
The applicant said when he left his wife moved blaake and lives there with his family. He
said his wife informed the authorities when theweth

The applicant claims his wife worked as a professi@nd specified her salary. He said he
was a professional in a different vocation. He $edesigned his position when he left to
travel with his child to Australia. The applicamtid his child is at school and is not a Falun
Gong practitioner.



The applicant confirmed that his passport was abthin his name and legally.

The applicant confirmed that he was not a Falung3mactitioner when he left Chian for
Australia He said that at that time he knew thatrf@ighbour was a Falun Gong practitioner.
He said he lived next door to her. The Tribunaleasthe applicant how he knew her, he said
because when she went to make a complaint sheamitosa former education camp. The
Tribunal put to the applicant that he was not lyat that address at that time, that he did not
move there until the following year, the applicaatd that at that stage he did not know her
but when she came back he knew her, but that redrama and child had been living next
door. He said she was in the camp for a periggeafs. The Tribunal asked why he would
be told that she was a Falun Gong practitioner whiead been classified as an evil cult by
the Chinese government, the applicant said tiveastknown by everyone, and that the
neighbours talked and they all knew it.

The applicant said he became a Falun Gong prawgitio the mid 2000’s. He said he met a
woman who was handing out leaflets.

The Tribunal asked the applicant why he becamdwmKaong practitioner, the applicant

said that in China this society's attitude to FaBong is very strict and he became friends
with his neighbour after she came back from thedalzamp. He said she was very kind,
very helpful and he had a good impression of hdrthat he had a lot of contact with her.

He said after he came to Australia then he headrtith about Falun Gong and that it was
different to what was said in China. He said hetiwent to see the Falun Gong activities and
got to know Falun Gong practice. He said he wowlg them hold slogans and banners.

The applicant said his housemate has been in Aiasfioa a period of years and has been
granted refugee status.

The Tribunal asked him why he became involved aghyicant said because he felt shocked
when he found out about the truth of the organsg. Titbunal asked him why he embraced
Falun Gong, he said because he found out abottitineof it after he had contact with
practitioners in Australia. He said the Falun Gpnactitioners are kind, tell the truth and do
not do bad things. The applicant said that histhe@hs not good and he happened to live
1with a practitioner and they practised togethée &pplicant said he attends a study group
and also goes to another study group on a differightt. The applicant says he does his
exercises at home, but he would sometimes go tpahein the morning at 6 a.m. where his
friend was the assistant. He said he would alsctipeawith his housemate. The applicant
says he currently practises at home because wkasdikiing now it takes him half an hour
to get to the railway station. The applicant saglHousemate began practising when he
arrived in Australia, but he was unsure whethehndu practised in China. He says he
practises at home and elsewhere.

The Tribunal asked the applicant why he becamdumFaong practitioner, he said that after
seeing them and having contact with Falun Gongtpiaters he realised they were good
people. He said he had high blood sugar. Theuhabasked him whether he had seen a
doctor, he said no and that he had had the proilé€dhina. The applicant said that he had
never seen a doctor and the Tribunal asked himhelinew he had high blood sugar, he
said he got thirsty a lot. The applicant said ltehds exercises everyday.

The applicant said he had read the books, ZhaumFeald Hong yin — a collection of poems
by Master Li. The applicant confirmed there wengenliectures in the book but was vague



about the poems, he thought one was this is aqteviald but said he could not recall He
said he mainly reads Zhaun Falun.

The applicant said he was not a member of the Haafa Association of New South Wales.

The Tribunal asked what being a Falun Gong pracgt meant to him, he says it is his
belief. The Tribunal asked why he would put himslfisk in China by being a Falun Gong
practitioner, the applicant said because after daaistralia it was different to what he had
seen and heard in China He said the practitidmetsad had contact with were kind people.
He said while he was in Australia he forgot abdwet high pressure in China. He said he
liked Falun Gong because it asked people to beftriuand kind and to practise forbearance.
He said it asked people to improve their moralitie said it has changed his life by
improving his health, and that he can now stanch#rshest of all harsh, and do truthful
things.

The applicant correctly named the five exercises@mfirmed that particular verses were
recited before the exercises. He correctly saidsénse to be recited before the second
exercise. The applicant correctly said that thaegyple behind the second exercise was to
unblock each part or meridian of the body and tmease wisdom. He was able to correctly
show the movements comprising the fourth Falun Gowgcise and that you do the same
thing nine times.

The applicant confirmed that he followed the teaghiand beliefs of Falun Gong and that
the main principles are truth, forbearance and @ssipn. The Tribunal asked him how he
applies these moral tenants in his life, he saibdagg truthful and by being genuine. He said
one needs to be merciful and have a kind hearbarkdnd to all people and everything. He
said with regard to forbearance to stand the hatsifall harsh, to be tolerant of unfair
treatment.

The applicant said the ‘xinxing’ was to improve aldy, to get rid of all attachments, such
as desire for promiscuity, jealousness and otliaclanents and only that way can you
cultivate your morality. He said you can improveauytinxing’ by no matter what you
encountered by being tolerant. He said you neggtoid of all attachments. He said by
doing the exercises you improve your morality and ynprove your physical fithess or
health and this improves your ‘xinxing’. He saidkitdifferent from other gi gong because
when you do other gi gong you only do the exercdm#sn Falun Gong you need to improve
you ‘xinxing’ and if you only do the exercises ialén Gong you do not improve your
morality. He said the main thing in Falun Gongpigultivate your nature and your body.

The Tribunal asked the applicant to tell it abdnwat Falun and its significance. The applicant
said it rotates and it is placed in the abdomeMhbsgter Li. The applicant said that when it
rotates clockwise it absorbs energy from the usieemnd when it rotates the other way it
gives salvation to others. He said the exercisedased on the characters of the universe. He
then correctly described the Falun symbol. He dad~alun rotates 24 hours nonstop. He
said if the person does not do the exercises tegggmechanism exercises the people. The
Tribunal asked the applicant what rotates the whedlthe applicant again said it is placed in
by Master Li and that when you do the exercisbastthe characteristics of the universe, and
when the universe rotates, the Falun rotates. Hdafsgou just did the exercises and do not
cultivate your moral character your Gong would ingprove.



The Tribunal asked the applicant why he feared'metu China and he said as he went back
to China and because he is a Falun gong practiteomewill continue to practise if he
returns to China. He said on his return to Chinanguthe middle of the day the police took
him away and beat him up. The Tribunal asked whastions the police asked him, and the
applicant said they asked him what he had doneustralia He said they did not refer to his
neighbour. He said he did not confess to beinglarFGong practitioner. The Tribunal put
to him that if being truthful is part of the teachs of Falun Gong, so why did he not confess
to being a Falun Gong practitioner, he said he kii@wChina he admitted it that would be
the end. The Tribunal asked him what evidence theghad; he said they asked him what
he had done in Australia, what organisations hejtiaed. He said they interviewed him
because they said they had evidence against hireaidéhe asked the police what evidence
they had, and they said you confess first. Theuhdth asked him whether subsequently he
knew what evidence they had, and he said when helveek he heard about his neighbour.

The Tribunal asked him why he did not mention mihitial statement with his protection
visa application, about what happened to his neighble said he did not know at the time
he made his application; he said he heard later.

The applicant confirmed that he had bought a ongte&et to China and had had no
intention of coming back to Australia. The Tribupat to him that if he was a committed
Falun Gong practitioner and he knew the danger, ehwould return back to China He said
he thought that whatever he did here would notrimvk in China He said he felt that he
needed to go home as it was the home of his cloldihde said that when in China he
practised at home.

In answer to the Tribunal's question, he said g8eayched the house, and he said they did not
find anything and took away an IELTS test and aglish book. The Tribunal asked him

why he did not take any Falun Gong materials hdrhe was not returning to Australia. He
said he had mailed some to his neighbour via bighgi. The Tribunal asked him whether his
sibling had been in trouble with the police, halds had been questioned but had not been
in trouble.

The Tribunal asked the applicant how he left ChiHa. said friends and relatives made
enquiries with the PSB and the situation he wasgasa not a criminal offence. They said they
were collecting evidence so he booked a tickesaw he thought he better come as he still
had an Australian visa, then he left and exitedhauit difficulty because he bought a return
ticket.

The Tribunal indicated to him that it had indepartdmuntry information that criminal
suspects would be on an alert list and unableaeel€hina, and that as he had indicated he
was a criminal suspect how he could have exitesh&hile said if they had solid evidence
against him he would not have been able to getpemiting. He said only when the subpoena
was issued did they have the evidence.

The representative indicated that the applicantrhade a distinction, and that bail is
different to the Australian system which means thatiminal suspect has been charged. In
the applicant’s situation in China he was a crirhguspect but there was no charge. He said
if they did not want him to leave they would hawmfiscated his passport, and the police did
not have solid evidence against him until the sebpowvas issued.



The Tribunal then took evidence from the witness.sldid he had met the applicant when
they lived together. He said they are from the seowa in China.

The Tribunal asked the applicant why he was trangehh relatively large distance to attend
meetings, the applicant said he was already liinrthe suburb where the meetings took
place and had been for over a year before he mowedh his friend The Tribunal put to

him that it thought he had said that his housenmateduced him to Falun, no he said he was
introduced by another person He said he startathgoithe practice group after he moved in
with the witness.

The witness said that he had been accepted asgeesind that he met the applicant in the
mid 2000’s and he moved into his address. Theuhabasked him whether he was a Falun
Gong practitioner; he said he did not know whatpesed before. He said he practised at
home, at the group with his friend at another grdupe Tribunal asked the witness how he
knew the applicant was a genuine Falun Gong piaatit, he said he did not know about that
but when he lived at his home, they practised F&ang together. The Tribunal asked him
whether the applicant had a good knowledge of F&long, and the applicant said that was a
matter to him but that they often sat togethertaticed about Falun Gong. He said in his
view the applicant seems a genuine Falun Gongipoagr and he said they learned from
each other, in answer to the Tribunal's questiowbether he taught him Falun Gong. The
Tribunal asked whether the applicants was an esppesed practitioner when he moved into
the house with him, the witness said yes basitalywas very familiar at that time.

The Tribunal put to the applicant that he had Haad he became a Falun Gong practitioner
when he moved into the house with the witnessoméirened this and then the Tribunal
asked him how he could have been an experiencetltfmaer as the witness had said he had
knowledge, the applicant said maybe he was sayngds experienced in the exercises,
maybe he meant that not in “xinxing’. He said herteid doing the exercises when he moved
in with the witness but in previously he had contaith other practitioners.

The Tribunal put to him that it seemed a bit steatigat he did not become a Falun Gong
practitioner until came to Australia. The applicaaid that in China he had seen the
propaganda and was not interested. He said afteing to Australia he had seen the truth of
Falun Gong in the China times, Epoch Times anchemtebsite, and was particularly
affected by the truth of Sujiaten (organ harvesplage). After seeing and learning that the
communist officials are corrupt and after contaithwalun Gong he became interested in it.
He said there was much information in the EpocheéB@and then he became interested in it
and read Zhaun Falun. He said his health was alisgaod and other practitioners said to
him that the exercises would benefit him.

The representative indicated that the applicantkime could obtain the basic teachings from
his former neighbour when he went back and thatig he did not take any Falun Gong
material back with him.

The Tribunal said it had concerns as to how heccexit when he had the bail order against
him and the inconsistency in the evidence thatl Ise started to practice when he moved
in with the witness, whereas the witness had $edpplicant was familiar with the practice
when he moved in with him.

The applicant said he first met a woman and thikgdsabout Falun Gong, he said she did
not teach him the exercises, but they talked abalun Gong and attended rallies together.



The representative said he would clarify theseassuind needed 14 days. The Tribunal
indicated that it would write to the applicanttihad any further concerns.

S.424A Letter

The Tribunal sent the following s.424A letter te thpplicant.

The Tribunal has information that would, subjecatty comments you make, be the
reason, or part of the reason, for deciding thatai@ not entitled to a protection visa
as you are unable to show you have a well foundaddf protection for a
Convention reason.

» At the hearing [date], you said you knew that yoeighbour in the Fuzhou
Hou complex was a Falun Gong practitioner, andgatito know her when
she returned from the labour camp after [a numbgears]. You said she
was sent to the Labour Camp in [year].

In your statutory declaration [date] you said yaud lknown [former
neighbour] since [year] as she was a previous heighof yours.

At the hearing you said you did not move to tha¢pl until [a number of
years] before you left China, which was in [year].

* In your statement attached to your protection gigalication you said that
you knew some of your relatives in China were F#&hamg followers.

In this statement you did not mention your friendskith [former
neighbour] and that she was the Falun Gong praiettiyou got to know in
China who influenced you.

At the hearing on [date] and in your statutory deation [date] you said that
you were aware of Falun Gong via your neighbouri@eja When asked why
you became a Falun Gong practitioner you indictitatlyour friendship with
her influenced this decision.

* In your statutory declaration [date] you statee [#pplicant’s housemate]
taught you the exercises and meditation and thabygan to practise with
him.

At the hearing on [date, the applicant’'s housensd@] that you were an
experienced practitioner when you moved into theskawvith him in [date].

At the hearing you also said that you were taughtexercises at the [suburb]
site and by other practitioners, including [name].

» Atthe hearing you said that you first met [womam[year] when she was
handing out pamphlets and you talked about FalumyGand being
interested and started attending rallies.

You submitted to the Tribunal a statutory declarafrom [woman] in which
it states that she met you in [date and place]shieddiscovered you were
already attending the practise site at [suburb].

» At the hearing you said you were introduced to RF&ong in Australia by
[woman].



[The woman] indicated in her statutory declarativat you were already
practising at the [suburb] site when you met irt¢tla

* You indicated at hearing that you exited China llggan [date]

You also submitted a document nanidision on Bail Pending Trial with
Restricted Liberty of Moving/hich indicates that you were a criminal suspect f
being a Falun Gong practitioner.

Independent country information (referred belovgidates that you would likely be
on an alert list and be unable to leave China asaye a criminal suspect.

Country Information on Exiting China
In 2006 The Department of Foreign Affairs and TraddEAT) advised that the:

Post can confirm that Chinese authorities chec&utjoing passengers against an
“alert” list. We do not know how comprehensive thss is. (DIMIA Country
Information Service 200&;ountry Information Report N0.06/42 — China: Failed
asylum seeker return decisidspurced from DFAT advice of 7 August 2006), 25
August. -Attachment 13

In a 2005 advice on passports for Falungong praictits, DFAT stated:

A.1. China’s Entry and Exit Law states that thédwing groups of people shall not
be given approval to leave China: (1) defendantsiminal cases or criminal
suspects confirmed by a public security organ,apleés procurator ate or a people’s
court; (2) persons who, as notified by a peoplelsrt; shall be denied exit owing to
involvement in unresolved civil cases; (3) conuicpersons serving their sentences;
(4) persons undergoing rehabilitation through labauod (5) persons whose exit from
the country will, in the opinion of the competerggartment of the State Council, be
harmful to state security or cause a major losgtmnal interests. The Ministry of
Public Security (MPS), which administers the laas ladvised that these five groups
of people are not allowed to obtain passports.

The MPS has wide powers to interpret who may beedem passport. Local public
security organs could conceivably deny a known fr&ong practitioner a passport.

A.2. If a person was detained and tortured by thimé&se authorities for practising
Falun Gong it is conceivable that the local pubtcurity authorities would deny him
or her a passport should the person apply (DIACn@gunformation Service 2005,
Country Information Report No. 05/43 — Chinese pasds for Falun Gong
practitioners (sourced from DFAT advice of 9 August 2005), ligast).

DFAT has also advised that the Chinese authoctiesk all outgoing passengers
against “alert” lists, which operate at railwaytstas, airports and border crossings.
Although DFAT had not been able to obtain comprsheninformation on alert lists,
it confirmed that Chinese citizens subject to amearants would be on the lists. It
would be likely that people under investigation fmrtwhom a formal arrest warrant
has not been issued would also be on the lists (DTAuntry Information Service
2006,Country Information Report No. 06/42 — China: Fdilesylum seeker return
decision (CISQUEST ref 8639pourced from DFAT advice of 7 August 2006), 25
August; DIAC Country Information Service 200Bountry Information Report No.
06/65 — China: Passport and exit arrangemefgsurced from DFAT advice of 8
November 2006), 10 November).



Relevance

These internal inconsistencies, inconsistenci#ls witness evidence and
inconsistencies with country information cast dombthe claim that you are a
genuine Falun Gong practitioner, that your feavédl founded and that you will be
persecuted if you return to China for being a F&hamg practitioner. This may lead
to a finding that you are not a refugee and thatd not meet the relevant criteria
for the grant of a protection visa.

It also indicates that you may not be credible thad evidence has been created and
provided to the Department and Tribunal to obtagnatection visa. This may lead

the Tribunal to find that you will not be perseaiteyou return to China and that you
do not meet the relevant criteria for the findihgttyou are a refugee and the grant of
a protection visa.

Reply to s.424A and Further Documentation Recefinaed the Applicant

The Tribunal received a submission from the applisaepresentative, a further statement
from the applicant and a statement from the womlao mtroduced him to Falun Gong

The representative submitted that no exit permd meguired as he had obtained an exit
permit with his passport and at the time he apghedhis passport he was not a Falun Gong
practitioner. He submitted that the Chinese terslde®n translated as “bail” but this is not
the true meaning of the word. It does not relateritminal proceedings.

The applicant submitted that he obtained his esdiinit when he initially left China when he
was not a Falun Gong practitioner, and further paimits are not required. He claimed that
when he left he had only been granted bail, andomdbeen questioned and not charged

with any offence. He claimed it was only when thbmoena was issued that he was a suspect
in a criminal investigation.

He claimed he became interested in Falun Gong dééferstarted practising. He said he had
been reading the Falun Gong information leafletsysietters and Epoch Times, Falun Gong
instruction VHS tape and DVDs. He claimed he tti@tearn himself.

He claimed when his son and he moved in with theess he found out he was a Falun
Gong practitioner and asked him to teach him tle¥@ses. He claims the man is an
honourable person and said “I am not a very goadtjpioner myself, | can’t really teach

you. We can learn together” he said because theg In the same house they would practise
together.

He said he met a woman who frequently distributeldif- Gong leaflets. He said after he had
learned the exercises he approached her one dapldrter he had started practising and
they learnt they were from the same place in Chimeeshe introduced him to the study

group.

She said that she had met the applicant when shaisawhen she was distributing
pamphlets. Sometime later they properly introdubednselves and he indicated he was
living in a particular suburb and she asked hilmeifvanted to join their study group there.
She said she introduced him to the group and thles/ him there and to another group on a
different evening. She indicated that she belidweds a genuine practitioner.



The Tribunal received a further statutory declaratn reply to the Tribunal s.424A letter.
The previous statutory declaration of the woman alas attached.

The applicant submitted the following:

. It was a mistake that he placed in his statutogfattation that he met his
former neighbour in the mid 1990’s. He said he naoteethe complex in the
early 2000’s and met her a few years later whenatuened from the Labour
camp.

. He said he has a relative who practises Falun Gahthat due to the
crackdown in China the relative is very afraid deddoes not talk to her
often. He said his former neighbour was the fiestspn who promoted Falun
Gong to him. He said he sent Falun Gong matemeafet after he came to
Australia, but he has not sent any such informatsolmis relative as she is
scared.

. He claims the statement in the protection visaiappt was prepared by a
friend of his and he summarised his experiencasjtamas not prepared by a
migration agent.

. He repeated that he purchased some Falun Gong badkexercise
instructions on VHS and DVD. He said he learnedetkercises by watching
the DVD. He said after he moved in with the Faluon@ practitioner he
answered many of the questions that had puzzledharcorrected his
movements.

. He said it is basic Falun Gong practise that tiseinly one teacher, Master Li
and as his housemate has the highest respect for, ke regards himself as a
disciple and would not refer to himself as a teache

. He referred to the woman’s statement as to how thetyand confirmed
although they met in the mid 2000’s they did natgarly introduce
themselves until some months later.

. He said he believed he was not on an alert lisinwieeleft China He repeated
that exit permits only need to be obtained on tfs €xit and this was
obtained in the mid 2000’s, when he was not a F&ang practitioner. He
repeated that the Bail decision was not an indioathat any charges had been
laid against him. The security was a penalty, n@fandable bond.

BACKGROUND INFORMATION
(i) Background to Falun Gong

The practice/philosophy/religion that is known aduR Gong was founded in 1992 in China
by Li Hongzhi, who is known to his followers as Nf&sLi. Falun Gong is based on the
traditional Chinese cultivation system known asoqy but it is novel in its blending of
gigong with elements of Buddhist and Taoist phifgsp Other terms such as Falun Dafa and
Falungong are used in relation to the movement t€hm Falun Dafa is preferred by
practitioners themselves to refer to the overagipinilosophy and practice (UK Home

Office 2002,Revolution of the Wheel — the Falun Gong in Chind i Exile,April). There



IS no question that Falungong promotes salvati@mdtapocalyptic teachings in addition to
its gigong elements. Despite its own protestattortbe contrary, it also has a well-organised
and technologically sophisticated following and HaBberately chosen a policy of
confrontation with authorities (Human Rights WaBf02,Dangerous Meditation: China’s
Campaign against Falungongebruary; Chang, Maria Hsia 2004lun Gong: The End of
Days New Haven, Conn., Yale University Press, pp.14gp91-95).

Falun Gong first came to the attention of PRC atitiles after demonstrations by Falun Gong
adherents in April 1999 in Tianjin, and later thainth outside the Zhongnanhai in Beijing.
The initial government crackdown against Falun Gbegan in late July 1999, when a
number of government departments implemented césgimeasures against the movement,
banning Falun Gong and issuing an arrest orddrifBlongzhi. The movement was declared
an “evil cult” and outlawed in October 1999 (ChaNtgria Hsia 2004Falun Gong: The End
of Days New Haven, Conn., Yale University Press, p.8-10).

According to the website falundafa.org, accessedlay 2004, Falun Gong is described
as:

“It is most accurately described as a “cultivatpractice”. Practitioners

cultivate their mind, body, and spirit by actingaocordance with the

principles of: Truth, Compassion and Tolerance.

Practitioners also do five sets of gentle and ¢éadgarn exercises. All
practitioners feel peaceful, energized and refréstier practising and almost
every practitioner has reported improvements i lbatdy and mind, as well
as a deepened spiritual awareness.”

As reported by The Irish Times on 18 November 280d re-produced by the Falun Dafa
Information Centre on their website:

“Falun Gong, or Wheel of Law, is a spiritual mowarhthat draws on
Buddhism and Taoism. Practitioners believe thaegkes are the result of bad
karmas, and by becoming a practitioner, a falurw(oeel of chakra) is
installed into his or her stomach which eventuellgpninates all that is bad.”

One of the most distinctive claims about Falun Gas@ cultivation system is that you can
cultivate 24 hours per day, even though you aredowtg the exercises. The reason for this is
that in cultivation Falun Gong practitioners beédhat a wheel or “falun” is formed in the
lower abdomen. According to Professor Penny therfal considered as follows:

... the Falun ceaselessly rotates itself afterfibimed, it exists in the form of an
intelligent being, regularly and continuously ealing energy from the universe via
rotation. This is claimed to be particularly conwest for busy people in the modern
world who cannot always afford to set aside a aedemount of time for practice.
When you have reached a high level of cultivatiamderful things happen to you.
You acquire supernormal capabilities such as prtiog, clairvoyance, the ability
to transform one kind of object into another kiridbject, remote sight, and so on.
... (Professor Pennyalun Gong: What is it? And what is it now#alk for the
Refugee Review Tribunal National Members’ Confeesr9 August 2003”.

The five Falun Gong exercises are named, pictunelceaplained in the Falun Dafa website
at http://www.falundafa.org/eng/exercises.htm#EX1.



As noted by the leaflet supplied to the Home Offigehe Falun Gong Association UK in
May 2004, adherents undertake five exercises,dtanding one sitting.

As noted by the website falundafa.org accessedalully 2004, “The teachings of Li
Hongzhi are articulated in two books, Falun GongwlWheel Qigong) and Zhuan Falun
(Turning the Law Wheel), which are available in oaalozen languages, including English.

Sources

UK Home Office 2002Revolution of the Wheel — the Falun Gong in Chind & EXxile,
April \\NTSSYD\REFER\Research\INTERNET\UKhome\Bulletinsi@a-FalunGong-
2ndEd-2002Nov.htn

Human Rights Watch 200Dangerous Meditation: China’s Campaign against Fajaong
February (RRT Library — Call no. Human Rights Watch

Chang, Maria Hsia 2004&alun Gong: The End of Dayblew Haven, Conn., Yale University
Press (RRT Library: 322.10951 CHA)

(i) When and why Falun Gong started to attract goernment attention

Founded in 1992, Falun Gong first came to promiaend\pril 1999 after several thousand
Falun Gong adherents staged a sit-in in Tianjitsida the publishers of the Tianjin
University journal that had published an articléiczing the movement. Official attention
was heightened when more than 10,000 practiticcmyedinated a peaceful demonstration
outside Beijing’s leadership compound, the Zhongagron 25 April 1999. The
demonstration was the first major public manifestabf Falun Gong's popularity in China,
and is reported to have caught the PRC authotinesvares. The authorities seemed to be
chiefly concerned about the capacity of the graumbbilise such large numbers of
followers, and the incident is widely consideredh&ve been the trigger for the initial
crackdown against Falun Gong that commenced in Jhly movement was branded a
“threat to social and political stability” and waanned on 22 July 1999 The government
launched a massive propaganda campaign to dendarmpactice and the motivation of its
leaders, in particular Li Hongzhi. Since then, gogernment’s accusations have been
repeatedly publicised by the state media and gowent officials (Human Rights Watch
2002,Dangerous Meditation: China’'s Campaign against Fajong February; Penny, Dr
Benjamin 2003Falun Gong: What was it? and what is it now? Atalr the Refugee
Review Tribunal National Members’ Conferen2@,August; Chang, Maria Hsia 200glun
Gong: The End of Day®New Haven, Conn., Yale University Press, p.7-10).

According to the Department of Foreign Affairs aimdde (DFAT):

“Chinese Authorities ... are more concerned by thhtyabf Falungong members to organise
themselves and to propagate Falungong beliefs.s lbmmning Falungong are aimed at
preventing the formation and public assembly ofiggoand the use of public means (books,
videos, leaflets, mass media etc.) to promote Ealng.”

(DFAT, 2002,Country Information Report No 136/02, Falun Gong@®itioners 20 June —
CISNET China CX64757)



A 2005 DFAT report confirmed that this advice wal galid (DFAT 2005,Country
Information Report No. 05/34: China: Update on Fal@dong 30 June — CISNET China
CX125116).

Sources

Human Rights Watch 200Dangerous Meditation: China’s Campaign against Fajong
February (RRT Library — Call no. Human Rights Watch

Penny, Dr Benjamin 200Falun Gong: What was it? and what is it now? Aftalr the
Refugee Review Tribunal National Members’ Confeze2@ August
(\\ntssyd\refer\research\internet\eastasia\chn-anpé&ungong-paper-29aug03.doc

Chang, Maria Hsia 2004alun Gong: The End of Daybslew Haven, Conn., Yale University
Press (RRT Library: 322.10951 CHA)

DFAT, 2002,Country Information Report No 136/02, Falun Gong@itioners 20 June —
CISNET China CX64757/INTSSYD/REFER/Research/Response/PACKAGE/China/&hin
Falungong2002.ap4.doc#CX647p7

DFAT 2005,Country Information Report No. 05/34: China: Update Falun Gong30 June
(CISNET China — CX125116

(iif) Overview of types of treatment of Falun Gongpractitioners since 1999

The crackdown against Falun Gong commenced in1R99. From that time on, Falun Gong
protests were countered by police roundups in wttiolisands of practitioners were detained
in police lockups and makeshift facilities for shtarm “reeducation” The crackdown was
accompanied by a coordinated media campaign byaGhpublic institutions, highlighting

the alleged dangers of Falun Gong and attemptifgstdy the crackdown. From July 1999
until the end of 1999, a “legal infrastructure”dounter Falun Gong was erected: the banning
of CCP members, civil servants and members of tlitarg taking part in Falun Gong
activities; the introduction of restrictions on &@fficers representing Falun Gong
practitioners and a circular calling for confisocatiand destruction of all publications related
to Falun Gong. Falun Gong internet sites also canaer attack.

Measures used against the Falun Gong have inckelesie sentences, allegedly
incorporating the use of psychiatric institutiongetain and “re-educate” Falun Gong
practitioners; an increase in systematic and statetioned violence against practitioners; an
escalated propaganda campaign against Falun Cepegtedly reinforcing the government’s
message that the group was an “evil cult” whicheglos threat to Chinese society; and the
utilisation of state institutions such as the polnd universities to combat Falun Gong.
Reports suggest that PRC authorities also attentptezttrict the movement of suspected
practitioners within China; to prevent the interaaal press from covering the activities of
the Falun Gong movement, and launching an offeresjaénst the internet structure
underpinning the effectiveness of the Falun Gomgueisation in China. In recent years there
has been a dramatic abatement in the visibilityadtin Gong activities within China, with
many practitioners performing the exercises at horsiead of in public. But there have been
regular public demonstrations, and the arrest,ndiete and imprisonment of Falun Gong
practitioners has continued. There have been deetBbent reports of deaths due to torture



and abuse. Practitioners who refuse to recant biediefs are sometimes subjected to harsh

treatment in prisons, labour camps, and extra-jalditegal education” centres. Falun Gong

cases are reportedly handled outside normal legakdures by a special Ministry of Justice
office, known as the 610 office.

On 1 March 2005, new religious affairs regulatiocame into effect which bring regulatory
practices within a legal framework and into compdi@ with China’s Administrative
Licensing Law. The new regulations protect thetsghf registered religious groups, but
critics say they give the authorities broad disoreto define which religious activities are
permissible. Only groups which meet governmentirequents can be registered, and the
government tends to perceive unregulated religizaaps as a potential challenge to its
authority. The Falun Gong and other groups labede “cults” remain banned, and Premier
Wen Jiabao’s 2004 Government Work Report emphasisgdhe Government would
“expand and deepen its battle against cults”, oiolg Falun Gong (US Department of State
2006, International Religious Freedom Report 2006: Chjmeludes Tibet, Hong Kong, and
Macau),15 September; UK Home Office, 20Revolution of the Wheel — the Falun Gong in
China and in ExileApril; Chang, Maria Hsia 2004alun Gong: The End of DayBlew
Haven, Conn., Yale University Press, p.24-31).
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FINDINGS AND REASONS

On the basis of the applicant’s passport presdotdte Tribunal at hearing, a certified copy
of which is on file, the Tribunal finds that hea<itizen of the People’s Republic of China
and assesses his claims against that country.

The primary applicant claims he fears persecutio@hina because of his belief in and
practise of Falun Gong. He claims he began practisi Australia while looking after his son
who was studying. He claims that after he retutiee@hina a Decision on Bail Pending Trial
with Restricted Liberty of Moving was issued agaimsn because the authorities suspected
him of being a Falun Gong practitioner. He clainsibpoena to present himself to the
authorities was issued against him by the autlesraiter he left China. He claims he fears
return because he will be persecuted.

The Tribunal has considerable doubts about somectspf the applicant’s evidence. There
were inconsistencies about who introduced him tarF&ong in China and when this was.
The Tribunal considers as doubtful that he wouldlble to exit China if the authorities had
issued him with a Bail Pending Trial with Restratteberty of Moving and has considerable
doubts as to whether either of the documents heniglal are genuine. The Tribunal has



doubts as to whether he was ever investigateddguthorities for being a Falun Gong
practitioner.

Although his evidence as to who introduced himatuf Gong and who taught him Falun
Gong prior to moving in with his housemate, and mvhis relationship with the woman he
met when she was distributing pamphlets began wafsising, the Tribunal accepts his
explanation in the reply to the s.424A letter.

Notwithstanding, at hearing the applicant displagesirong and thorough knowledge of
Falun Gong and appeared to have a genuine comniitménin these circumstances while it
appears that some of the applicant’s evidence &éas émbellished the Tribunal is prepared
to extend the benefit of the doubt to the applieartt accept that he is a Falun Gong
practitioner and began practising in Australia. Thdunal is satisfied he has attended study
groups and a number of Falun Gong protests andcpddainonstrations. The applicant has
submitted a number of photographs of his activiéiesvell as received support from a
number of other Falun Gong practitioners. The Tmdddinds the witnesses’ evidence that he
IS a genuine practitioner particularly persuasw®ath have been found to be refugees on the
basis of their Falun Gong belief. According to DmdBenjamin Penny, a specialist in
Chinese History and Religion at the Division of la@nd Asian History in the Research
School of Pacific and Asian studies, ANU “if | rgalvanted to know if person x was a
genuine practitioner | would ask one of my genunes to talk with person x. They would
be able to tell in about thirty seconds.” RRT, lRaliong Seminar, Melbourne, Friday 14
July 2006.

On the basis of the Tribunal accepting his claiat tie is a genuine Falun Gong practitioner,
and on his evidence that he will continue to pesckalun Gong if returned to China, the
Tribunal accepts that if the applicant returns koin@ now or in the reasonably foreseeable
future he will wish to continue practising Falunrigo Country information indicates that the
Chinese Government’s repression of Falun Gong roes unabated and it extends to rank
and file followers of Falun Gong who are not pregkio renounce their beliefs (US State
Department|nternational Religious Freedom Report 2065elation to China, Section II.
Status of Religious Freedom - Restrictions on Ralig Freedom; Human Rights Watch,
Dangerous Meditation - China’s Campaign Againstufagong February 2002, Chapter
V,‘Falungong in Custody: Competing Accounts’ - ‘Rducation through Labor;
Transformation Centers’).

The Tribunal accepts that he is and was a Falurg@aactitioner and finds that if he were to
return anywhere in China now or in the reasonatigdeeable future there is a real chance
that his continued practise of Falun Gong wouldiéected and he would be detained and
tortured for reasons of his beliefs. It finds tbdwing even though he most likely managed
to continue practising Falun Gong in private in@hwithout being detected when he last
returned.

The Tribunal considers that the persecution whiehapplicant fears clearly involves

‘serious harm’ as required by paragraph 91R(1){lbh@ Migration Act in that it involves a
threat to his life or liberty or significant phyaictharassment or ill-treatment. The Tribunal
considers that the applicant’s religion (his beiieFalun Gong) is the essential and
significant reason for the persecution which hedeas required by paragraph 91R(1)(a). The
Tribunal further considers that the persecutionciwlihe applicant fears involves systematic
and discriminatory conduct, as required by pardg@iR(1)(c), in that it is deliberate or



intentional and involves his selective harassmenafConvention reason, namely his
religion.

The Tribunal finds that the applicant is outside ¢dountry of nationality, the People’s
Republic of China. For reasons given above, thieuhal finds that he has a well-founded
fear of being persecuted for reasons of his religitie returns to that country now or in the
reasonably foreseeable future. The Tribunal fila@s$ the applicant is unwilling, owing to his
fear of persecution, to avail herself of the protecof the Government of the People’s
Republic of China.

There is nothing in the evidence before the Tribtmauggest that the applicant has a legally
enforceable right to enter and reside in any cquottner than his country of nationality, the
People’s Republic of China. Accordingly, the Trilalfinds that the applicant is not

excluded from Australia’s protection by subsect®®{3) of the Act.

It follows that the Tribunal is satisfied that thgplicant is a person to whom Australia has
protection obligations under the Refugees Convard®amended by the Refugees Protocol.
Consequently the applicant satisfies the critesieinout in paragraph 36(2)(a) of the
Migration Act for the grant of a protection visa.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. prrt44




