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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant is a person tonwho
Australia has protection obligations under the geés
Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia in early 2006
and applied to the Department of Immigration andtidultural Affairs for a Protection

(Class XA) visa in mid 2006. The delegate decidecefuse to grant the visa in late 2006 and
notified the applicant of the decision and herewvrights by letter in late 2006.

The delegate refused the visa application as thkcapt is not a person to whom Australia
has protection obligations under the Refugees Quiore

The applicant applied to the Tribunal in late 28@6review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged, in this case 7 July
2006, although some statutory qualifications erthstece then may also be relevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citiseAustralia to whom the Minister is satisfied
Australia has protection obligations under the gefs Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘RefisgProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeels1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of ScleeBuo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition imumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)



191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@®804) 205
ALR 487 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkkeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the departmental filatreg to the applicantThe Tribunal also
has had regard to the material referred to in tlegate's decision, including the oral
evidence of the applicant at the departmentalviger, and other material available to it
from a range of sources.

Protection Visa Application
The applicant’s claims in support of her protectwsa application were set out in the
following statutory declaration dated in late 2006.

1. 1am from the People's Republic of China ("PRC"

2. Inearly 2006 | arrived in Australia, using R® passport with a different name and
date of birth.l had to do so solely for the reafat | was unable to get the passport
in my own genuine name. As a matter of fact, | Hasen chased by the Public
Security Bureau ("PSB") Owing to my involved in thacal Church (a.k.a. "the
Shouters") in China; and my only purpose to leaydhome country is to escape
from persecution by the PRC authorities.

3. lwas born in the Province S in the PRC. Migdathas passed away; and my mother is
another Province. | have one sibling.

[Details deleted in accordance with s. 431]

From early 2000 to mid 2000’s | worked as gpsassistant.
[Details deleted in accordance with s.431]

[Details deleted in accordance with s.431]

© N o o &

In late 2003, unfortunately, my father, andthaoworker, was seriously injured in
an accident; and a few days after that, my fathes@d away! Since then, my whole
family has had to face the music. My mother wasgusousewife without any
employment; and my sibling was still in the schawmi¢l therefore, my little income as a
shop assistant became the only source of finasa@gbort for my family.

9. [Details deleted in accordance with s.431]

10. In early 2004, my mother was seriously ilid @he needed to go to the hospital for
medical treatment, but we really did not have ayey to pay for very expensive
medical fee. Although we got some helps from sofrrelatives or friends, | thought
that it was not enough. Without any choices, | teadrite to the local newspaper,
TV station, and radio station; and wished to getasupport for us. Unexpectedly,
| immediately got into troubles. [Details deletachccordance with s.431]

11. In that difficult situation, | was greatly ped by many kind Christians in the Local
Church. One of them was Person A who was a geagel of the Local Church in my
hometown; and she organized some of religious &rethr sisters at her gathering
group to financially support my family, so that mmpther could eventually be saved.



12. From early 2004, | started attending religigatherings organized by Person A . It
was normally held at Christians' homes in the wedkbut it was moved from time
to time in order to avoid attention of the PRC auitles.

13. In late 2004, which was my birthday, | wastizaal.

14. Unfortunately, my religious belief and praetdave not been tolerated by the PRC
authorities, because the Local Church has beerdeajas an "illegal” and "anti-
government" church. As a result, | have many tibeen questioned and interrogated
by the PSB; and particularly, | have been detabyetthe PSB twice, respectively, in
early 2005 and in late 2005.

15. In early 2005, | was dismissed by work as siggistant, because | was detained by
the PSB for several days at that time when | hada bescovered to attend a gathering
of the Local Church at a religious brother's ho8iace then, | have devoted myself
to the development of the Local Church in my hometo

16. Inlate 2005, | was detained for the secand,tivhile | was found to distribute some
religious propaganda materials in a village neanydiome village; and | was detained
for a few weeks at that time; and was subjectéshiaman mistreatment by the
policemen.

17. From early 2006, Person A asked me to orgafinut some young children, who were
families of the Christians in the Local Churchdlistribute religious propaganda
materials, particularly copies of books writterMggtchman Nee or Witness Lee.

18. The Local Church had to decide to arrangeorteat/e the country in the end, because |
have become the target of the PSB for the third Wwhen | was suspected to organize
distributing "illegal” religious propaganda matésid was first arranged in, a secret
place in early 2006, and then started preparigg to the overseas. However, my
"bad" record with the PSB made it impossible fortanget a passport; and thus | had to
use a passport not in my genuine name to leaveoomry.

19. In mid 2006, | finally arrived in Australia.

20. | cannot return to China, because | belieseltmust be subjected to persecution on my
return.

Review Hearing

Theapplicant appeared before the Tribunal via vidéoilmlate 2006 to give evidence and
present arguments. The Tribunal was assisted lagemedited Mandarin-English interpreter.

The applicant was represented in relation to thieveby her registered migration agent,
who did not, however, attend the Tribunal hearing.

At the hearing, the Tribunal began by clarifyingettrer an interpreter had been used in the
preparation of the applicant’s protection visa agtion and supporting statement. The
applicant indicated that an interpreter had beed.utNevertheless, the Tribunal felt it
appropriate to go through the statement of clamrheck its accuracy with the applicant, as
there was no interpreter’s jurat on that statuti@glaration. The applicant began to confirm
the claims about the background to the circumstandech led to her protection claims,
namely her father’s business activities, his deatn industrial accident, and the struggle
they had to try and gain compensation from his &reamployers. However, the applicant
became so distressed at this time that she wadeuttatontinue for quite a few minutes.



The Tribunal then took her to a point further aldrdy chronological history in an attempt to
enable her to calm down to some extent. The latipects of the claims contained in her
statutory declaration were confirmed by the applic&Eventually she indicated that she was
able to return to the earlier material, and thas aigo confirmed up to a point, until she again
became quite distressed.

The Tribunal then asked the applicant about arséin Chinese which was on the
Departmental file, but which had not been translatéhe statement was shown to the
applicant. The applicant confirmed that this wagaict a copy of her original Chinese-
language statement, which she had prepared andtsedbto her migration agent. It was
confirmed therefore that this was not new or adddi evidence, but simply the Chinese-
language version of the statutory declaration tirafTribunal had already taken the applicant
through.

The applicant was then also asked whether thereamyagaew or additional information
which she had to add to her claims. She saidlieat was not. The Tribunal then began to
guestion the applicant in more detail about heéna The Tribunal did feel it was
appropriate to clarify aspects of the underlyirtgaion concerning the applicant’s father. It
proceeded with some questions about this as tHecappindicated she now felt comfortable
about talking about those issues. The applicantated that her father himself didn’t have
his own business, but he just worked for his emgiplerson B. She couldn’t recall the
actual name of the business, but indicated thveast a proprietary limited company, and
knew the name of the street in City T where it Vogated.

The applicant was asked whether there was any emdigmt evidence of her father’s death,
such as a death certificate, which might show these of death. She indicated that she
believes there is such a document in the possessimer mother. The applicant was asked
whether she had managed to contact her mother siveckad arrived in Australia, and she
said that she had, and that her mother had indi¢atker today that the authorities were still
looking for her, which suggested that they werewtre that the applicant had left China
with a false passport. The applicant was askedhehashe thought it was safe to speak about
these things over the telephone with her mothet vemether, if the authorities were
interested in her, they might not be monitoringséhoalls. She said that she didn’t know
whether the calls would be monitored. The Tribunglired whether it might be possible

for the applicant to provide a copy of the deattiifteate and the applicant indicated that she
would try to arrange it.

The applicant was then asked about the sequeraeenfs which led to her first coming into
contact with the Chinese authorities. In particushe was asked whether her attempts to
contact the media to try and raise the issue ofdtker’s death and the lack of compensation
were actually relevant to her claims, or whethevas her attempts to directly lobby the
former employers. The applicant explained thapdegheir attempts to actually get the
media interested in this problem, no articles mitdd nor was any air-space given to the
issue. As a result, it was not of significancéhi® adverse interest that the applicant
experienced. That adverse interest arose, rdibeause of her attempts to lobby her late
father's employers directly. She indicated tha Bhd tried to get compensation out of them
and they had used their connections with the laag#iorities to harass her in return, to deter
her from taking the issue any further. She cladifihat when her statement referred to her
being questioned several times by the Public SgcBrireau, it was in fact several instances
of interrogation during the first occasion of déten. This happened not long after her father
had passed away in late 2003. She had askedrgrertsation and been refused, and



furthermore been reported to the police that sloebleen making a nuisance of herself with
her father’s former employers, and the police haelstjoned her as a result of this. She was
guestioned several times and asked why she waistogysvith her actions, and she had
explained herself and her reasons to the policgweyver, they were not sympathetic, and she
was threatened with arrest if it happened agaims Guestioning occurred at the local
government offices where there is a police statibhe authorities didn’t take any further
action, but they released her with a warning ngteisist in her activities.

It was after this that eventually that Local Chuncembers made contact with her and her
family, when they heard of their plight, namelytthar mother was ill and couldn’t afford
treatment and the family had been left without meaafter the death of the father, which had
not been compensated. Some of the Local Churchberesmvho were neighbours and
friends came forward and offered material and s@tisupport. Person A was one of these,
but a number of the other sisters and brothensarLocal Church also assisted. The
applicant clarified that the objectives were twdfdirstly, they wanted to help, but secondly,
they also wanted to recruit the family to the cluaad spread the message of their religion.
The applicant indicated that her family were noti§tlans before these overtures. The
applicant joined their group in early 2004. Herthss and sibling also became Christians in
these circumstances.

The applicant was asked what the gatherings ofdlcal Church, which she had begun
attending in early 2004, involved. She explairet there were different types of
gatherings, including for children, women and nemvecs. She started off with the
newcomers gatherings, but was not limited to thd$e initial meetings focused on the
spread of God’s love among the brothers and sjsaacsmaking newcomers open
themselves up to accept the love of God. Herrgijtdind mother also came along to these
meetings. The applicant was asked how her relggdmyelopment progressed leading up to
baptism. She said that she attended regularlyguhiis period, and noted that the venue
kept moving around for security reasons. The weodld be passed via the brothers and
sisters about what the location of the meeting widsere were usually a number of people
and on some occasions there were a large numipeopte at the same meeting. In addition
to attending the meetings, she had to study ingvegion for the baptism by reading the bible
in bible-study groups, which were separate fromnihienal meetings and took place on
another day. She said that the choice of herdastlas the day of her baptism was
significant in a couple of ways. Firstly, it wasrtbirthday, but secondly, it was the day of
her rebirth as a Christian and the beginning ofrtaav life. She explained that it was only
after her baptism that she could participate incthramunion.

The applicant was then asked to clarify aspecteoktatement concerning her interrogation
many times by the PSB, including detention twiceanly 2005 and late 2005. Similarly,
with the previous reference in her statement torfiplveen questioned on several occasions,
the applicant clarified that in fact she had simpden detained on a few occasions, during
which she had experienced many interrogations. appiicant was asked about the first
detention in early 2005. She explained that sldeben discovered attending the gathering
at the local church at one of the members’ homestlainks that someone had dobbed them
in. The door was forced open and all of the bnatlaed sisters were arrested, several people
in total. The home belonged to Person C, andfalie@people were taken to the police
station at the government office in City U. Theplke were initially detained together, and
then were taken away for interrogation one by dbaring the period she was detained, after
having been taken away for initial interrogatior sld not see her fellow detainees again.



She was questioned about why she had come to teengeabout how many people had
attended, about what the identities of those peeytether it was the usual venue, and
whether there was any anti-government discussidre applicant refused to answer their
guestions. She was asked whether any pressurerawaght to bear, and she indicated that
she was threatened with further detention if ski@’ttalk. Nevertheless, she refused to talk
and was detained for several days as a result.appikcant was then released, with a
warning not to attend any further gatherings otleevghe would be arrested. The applicant
was asked about what happened to the others whede¢ained, and she indicated that this
depended on whether they had been arrested bebtwe said some of them were detained
for months, and some were put in prison for refosntabour. She said that the owner of the
house was detained for several months.

The applicant was asked whether she adhered t@aheng given to her, and she indicated
that she had not, but rather she had resumed tigtias with the church. Nevertheless,
nothing further happened to her between early 20@blate 2005, although she confirmed
that she had lost her job as a result of having loe¢ained.

During this period she devoted herself to the dnativities, helping people like herself
who had been abandoned by the government, accemmgeople into the church and
helping the church to organise its activities, sasttontacting the brothers and sisters to
arrange times and places for the meetings.

She was asked about what helping people who haddimadoned by the government
entailed, and she indicated that they would opeir tiearts to them to forgive them and also
organise material and spiritual assistance. Stseasked for examples of this, and she gave a
number, including that of a family who was expeciag great difficulties after the death of

the household head in an accident. She was alstvad, along with Local Church

members, in spreading the word of God to non-belgv

The applicant was asked whether this was not aetang undertaking and whether they
needed to exercise care, and she indicated tvaisit She was asked how they knew who to
approach and who to avoid, bearing in mind the oigtossible betrayal. She said that they
followed God’s guidance in this respect.

The applicant was asked whether she knew of arer ditcal Church leaders, apart from
Person A . She named Person D, one of the eld#ns group who she knew personally.

The applicant was asked whether she knew of attyedieaders who had problems with the
authorities, for example having been sent to j8ihe named one, Person E, an elder of the
church who had been sent to reform via labour bezatihis activities, and suffered from a
disability as a result of the mistreatment in cdgtoShe also referred to Person F, who had
been detained and whose home had been sealed up.

The applicant was asked about the second periddtehtion in late 2005. She explained

that she had been distributing religious propagandterials in a village near to her home
village, called Village V, not far from her own hage, and part of City U. She indicated that
she was distributing copies of religious works, wisbe believes that someone reported her
to the police. She was detained in the streetefbto kneel down, handcuffed and brought to
the police station; first in City U, and then, aféeday, transferred to City T. She had been on
her own when she was distributing these propagaratarials. She was asked what the
materials entailed, and she said they were photesay writings by Ni Tuosheng and Li



Changshou. She gave a number of examples of tHes\wshe had been distributing including
Ni's Normal Religious Life andi's Life’s Experience.

She indicated that when first detained in City ki 8ad been interrogated, but not
mistreated, but also told that as there was a gesteshe was being sent to City T. She was
then taken to the prison at City T. There she detained for a few weeks, forced to work in
the vegetable garden, interrogated and subjectedrih treatment. She said they had to
work from morning to night without rest on the vegggde garden within the prison
compound, where at that particular time they weosving vegetables. However, she was
also interrogated and asked about the church, &ed whe refused to speak she was beaten,
had her face slapped, was punched in the abdomdraal her hair pulled. She was also
handcuffed and deprived of food and medicationgf@mple when she complained that she
had a stomach ache, they didn’t care. Anotherlprolbhat she had to deal with was that
both men and women were detained at the prisomv&s very difficult to shower or have
any privacy or security, and she had experienceassment by other prisoners in respect of
which the guards would take no action. She desdribe prison uniform as being [Details
deleted in accordance with s.431]

The applicant indicated that she had not beentaldentact her family, either at the time of
her arrest or during the period of detention. ®he therefore asked how then she managed
to get released. She said that the church lebddesd her out, although she was not sure
quite how they managed to do this. Neverthelésy, did manage to get her out through the
use of their connections. The applicant was askedthey would have known that she was
even there, given that she had not been able toncmicate with anyone. She indicated that
firstly she had disappeared and they knew whatstsedoing at the time, and secondly that
local villagers had seen her arrested and woulsupn@bly have passed this information on.

The applicant was asked whether any charges orirogngeporting obligations arose out of
the period in detention. She indicated that shewarned that if she were arrested again the
punishment would be more severe. She was theasedeand had to make her own way
home. In fact, she had to walk from City T to Qitya trip of a number of hours as she had
no choice but to make it on foot.

The applicant was then asked about the proposdioned in her statement that she
organised a group of young children to distributgppganda. She was asked whether there
was any particular strategy behind the decisiamstyoung children to distribute this
material, and she said that she didn’'t know. Sag asked whether this was not a very risky
plan for her to engage in further activities, givear recent experiences, and she conceded
that it was. She was asked what her role wasshedaid that it was to decide the place and
manner of the distribution of the leaflets andrstiuct the children what to do. She said that
others were preparing and providing the mater@islistribution. However, the Local
Church got wind of the fact that she was underisisp even before the plan had come to
fruition. The applicant was asked whether any aratory work had been done at all, and
she said that the materials were ready and wereds& another house, not her own house,
and the next step would have been to distributerthierials to the children involved, who
were the children of Local Church members. Howeler part in it was aborted before it
even got to that stage and so she did not actoedt with or learn the identities of the
children in question.



The applicant was asked what propaganda matereks mwvolved, and she said that once
again it was the same materials that she had meghtdistributing which she had named
earlier.

The applicant was asked how the church had fouhthatishe in particular was under
suspicion, and she indicated that they had conta¢te authorities, and that although she
didn’t know the details, it was presumably someionie PSB who had tipped them off.
The Local Church people recognised that she waskabf severe punishment and decided
that it would assist her to escape. She was ligifigaced in hiding in the City U, in Province
R, in the special administrative zone. Her trdkiete was arranged by the church. She
travelled there on a truck, a journey which tookngnhours, and was then contacted again
when the paperwork for her departure was ready.

The applicant was asked what instructions, if @t had been given about what to do when
she came to Australia, but she indicated that sldenlot been given any detailed instructions.
She had been told that it would be necessary forcherite out a detailed statement of what
had happened to her, and this was document wheprgpared in Chinese which was
discussed at the outset of the hearing. She itatidhat once she arrived she found a
Chinese-language newspaper and found somewhet@ytaad that is where she has resided
ever since. She had responded to an ad and moteed house, paying $65 a week in rent.
The landlord is a Chinese man.

She then went to try and find somewhere that wbeldble to translate her statement, and it
was from there that she was referred to a migratgent. She had been told by Person A
back in China that it would be necessary for hewtite a statement setting out what had
happened to her, but she indicated that she hadeeot told what to actually write in the
statement and that it had not been written for her.

The applicant was then asked about her religiotigites in Australia, and whether she had
made contact with any church here. She indicdtatdshe had, and that she had located a
branch of the Local Church, which conducts servioeSity W. She indicated that she has
been going to services there regulary, since abdesv days after her arrival in Australia,
and that these take place in the morning. Thespsieame is Person F and she has some
difficulty following the services, although theyeactonducted bilingually through the use of
an interpreter. A large number of people atteredieetings. She hasn’t really talked to
them much because they are mostly Australian. appdicant was asked to confirm whether
it was, in fact, a branch of the Local Church, véhitre teachings of Watchman Nee and
Witness Lee were observed, and she indicatedtthats. She was asked whether she had
obtained a bible or any of their materials sinoe Isad come to Australia, and she indicated
that she had not been able to as the only onashtireh have available for distribution or
sale were in English. She was asked whether shelit there were any other branches of
the Local Church in City W, and she said she didtimok there were. She was asked
whether she had made enquiries about this, andxgiressed the belief that the Chinese-
language versions of these works could only beinddafrom China.

The applicant was asked what she feared would Imagopieer if she returned to China. She
said that after she had become the target of Sosgfiar the last time, she could no longer
stay in China because she risked being detainad ogea longer period.

The applicant was asked whether she couldn’t sirsjay her activities. She responded that
the blessing from God which she had received veamdndous, and that as a Christian she



could not stop her activities. She said that sltecbmpelled to continue to practise within
the framework of this particular church.

The applicant was asked about her mother and gitdimd whether they hadn’t also come to
the adverse attention of the authorities. Sheoredgd that it was because they hadn't yet
been arrested and therefore weren’t under suspioitire extent that she had become.

The applicant was asked whether there was anydigggshe wished to add, and she
indicated that she had been abandoned by her gpantl hopes that the Australian
government would give her some fair treatment, whthblessing of God.

The applicant was asked whether she could obthatiea from the Local Church to confirm
that she had in fact been a regular attendee iats#n@ices. She said that she thought she
could. As the applicant’'s adviser was not predéuet,Tribunal indicated that it would write
to the applicant and formally request that thessudwents be provided, namely letters of
supports from the Local Church to confirm firstillgat the applicant was indeed a regular
attendee there, and also to confirm that they dichave Chinese-language versions of the
works of Witness Lee and Watchman Nee availablelifgribution or purchase. Secondly,
the applicant would be requested to provide a afplge death certificate of her father,
confirming that he had in fact died in an industaiecident.

The applicant had been asked whether she had agnee to demonstrate that she had been
detained by the authorities, but she had repliatttie only evidence of that would be the
records of the PSB themselves, and that it woulanip®ssible for her to obtain those

records.

Post-hearing

In late 2006, the Tribunal received from the appiits adviser a faxed copy of a death
certificate with authorised translation, indicatthgt the applicant’s father had died in late
2004 of “palsy shock caused by external injury atapon”, after being admitted to hospital.
Also received was a statutory declaration by th@ieg@nt explaining that there would be a
slight delay obtaining the letter from the churehtlze responsible elder was not available
until the weekend, and also correcting one asgdwntroevidence given at hearing, as she had
now learned, after making inquiries, that her bhaotcthe local church did in fact have
available the works of Watchman Nee and Witnessih&€&hinese. She explained that as she
was in Australia she had wrongly assumed such wwdtdd not be available.

That evening, the Tribunal received a further faxf the applicant’s adviser enclosing the
aforementioned letter from the Local Church in GMyon its letterhead, signed by both the
Elder and the Responsible Brother, indicating thatapplicant has been meeting regularly
with the church since mid 2006, and inviting furtbentact if required.

Independent Country Information
The Situation of the Local Church (or Shoutersthina

The US Department of State’s International Religifveedom Report 2006 includes the
following information about the situation in the €R

The Government has banned all groups that it hi@srded to be "cults," including
the "Shouters"” (founded in the United States in2)9Bastern Lightning, the Society



of Disciples (Mentu Hui), the Full Scope Churche ®Bpirit Sect, the New Testament
Church, the Guan Yin (also known as Guanyin Fauorithe Way of the Goddess of
Mercy), the Three Grades of Servants (also knowsaamsBa Pu Ren), the
Association of Disciples, the Lord God Sect, theaBkshed King Church, the
Unification Church, the Family of Love, the Southi@a Church, the Falun Gong,
and the Zhong Gong movements. (Zhong Gong is angigaercise discipline with
some mystical tenets.)

Officials sometimes refused to issue passportsligious figures, especially those
from unregistered groups. Zhang Yinan, a housecthhistorian released from
reeducation in 2005, was denied a passport ongnaeimds during the period covered
by this report.

Abuses of Religious Freedom

During the period covered by this report, unappdoretigious and spiritual groups
remained under scrutiny, and in some cases ofitiatassed members of such
groups. In some areas, unregistered ProtestarnCatiblic groups, Muslim Uighurs,
Tibetan Buddhists, and members of groups that theeament determined to be
"cults," especially the Falun Gong spiritual movemevere subject to government
pressure and sometimes suffered abuse.

Offenses related to membership in unapproved celgygroups are often classified as
crimes of disturbing the social order. Accordinghe Law Yearbook of China, 8,119
cases of disturbing the social order or cheatinthbyuse of superstition were filed in
2004, of which 7,751 resulted in formal chargesnoral, or administrative
punishment. The number was approximately the sanietae previous year.
Government officials said that no persons wereguoted for their religious belief or
activity. However, religious leaders and worshipgpiced criminal and
administrative punishment on a wide range of chargeluding those related to the
Government's refusal to allow members of unregstgroups to assemble, travel,
and publish freely or in connection with its banpyoselytizing. The Government's
restrictions on unregistered religious groups iaseg in 1999 in response to large
public protests by the Falun Gong in sensitive tiocs including Tiananmen Square
and the Zhongnanhai Communist Party leadership oang

Religious adherents were beaten, and some diedicegustody after being detained
in connection with their religious belief or prai In June 2004, the government-run
Legal Daily newspaper reported that Jiang Zongzid thied in police custody in
Zunyi, Guizhou Province, after being arrested fistributing Bibles. A Legal Daily
editorial comment condemned local officials for treating Jiang. In 2004, Gu
Xianggao, allegedly a member of the Three Gradé&eofants Church that the
Goverrnment considers a cult (discussed below),bgasen to death in a
Heilongjiang Province security facility. Public seity officials paid compensation to
Gu's family. In September 2005 government agemsrtedly broke bones of
Christian businessman Tong Qimiao at a policemtat Kashgar, Xinjiang, while he
was being interrogated about the activities of ibcaise churches. In November
2005 hired thugs beat sixteen nuns, one of whomblwaded and another partially
paralyzed, when the nuns protested demolition@&#nolic school in Xian. Hundreds
of Catholics marched on Government offices in gtend the Vatican publicly
protested the incident.



Protestant Christians who worshipped outside okgawent-approved venues or in
their homes continued to face detention and almsgpecially for attempting to meet

in large groups, traveling within and outside @& ttountry for religious meetings, and
otherwise holding peaceful religious assembliesnregistered venues. U.S. legal
permanent resident Wu Hao was detained by sealffityals in February 2006 after
filming house church services in Beijing for a do@ntary film. As of the end of the
reporting period, he had not been charged, an@Gtwernment refused to clarify his
whereabouts. Henan Province house Christian paktorg Rongliang was convicted
in June 2006 of obtaining a passport through fiandiillegal border crossing. He was
sentenced to seven-and-a-half years in prisonuiguat 2004 in Zhejiang Province,
the Government convicted Beijing-based house chGhufistians Liu Fenggang, Xu
Yonghai and Zhang Shengqi on charges of disclostiaug secrets after they provided
an overseas Chinese magazine information aboueaifu@hristians in the country.
Xu and Zhang were released at the expiry of themtesnces, but Liu's three-year
sentence had not yet expired. In May 2006 aftesi@eat Bush met with Christian
intellectuals in the White House, security offisiflarassed relatives of at least one of
the meeting's participants.

Police and other security officials disrupted Pstdat religious retreats and large
meetings on many occasions. In July 2005 the Govent reportedly detained one
hundred Sunday school students in Hebei ProvimcAubust 2005 police reportedly
raided a training class in Jiangxi Province for @&ynschool teachers. On Christmas
Day 2005, police reportedly raided an unregistetadch in Manasu County,
Xinjiang, destroying property and detained sevexaishippers. The U.S.-based
China Aid Association said more than 200 were detj including Pastor Guo
Xianyao. In February 2006, Lou Yuangi was repostetiitained for holding
unauthorized church services in Xinjiang. In ApiilHuimin was reportedly
sentenced to reeducation in Henan Province forilgldouse church meetings at his
home. In May several house church activists wetaiged in Henan Province's
Fugou County. At least three remained detainedeaehd of the period covered by
this report.

The Amnesty International 2006 Report includesfttiewing information about China:
Repression of spiritual and religious groups

Religious observance outside official channels iaethtightly circumscribed. In
March, the authorities promulgated a new ReguladioiReligious Affairs aimed at
strengthening official controls on religious adiies.

The crackdown on the Falun Gong spiritual movenaexrds renewed in April. A
Beijing official clarified that since the group hbden banned as a “heretical
organization”, any activities linked to Falun Gongre illegal. Many Falun Gong
practitioners reportedly remained in detention wettey were at high risk of torture
or ill-treatment.

Unregistered Catholics and Protestants associatadunofficial house churches
were also harassed, arbitrarily detained and iraped.

The following information, dated 7 September 200&s accessed from the Immigration and
Refugee Board of Canada’s database on 5 Decem0B6ér P@ated alnttp://www.irb-



cisr.gc.ca/en/research/rir/index_e.htm?action=ckg@wrec&gotorec=44952Responding
to an information request concerning the situatib@hristians in Fujian...

[T]he executive secretary of the Hong Kong Christ@ouncil commented that Fujian
and Guangdong have "the most liberal policy orgreti in China, especially on
Christianity”,

[However, he then went on to point out that...

In cases where arrests have been madgoups such as the Shouters and the Eastern
Lighting, which are considered "heretical” by ma@lyristians, have been targeted.

Local Church Practices Generally

A 2004 PhD dissertation by Jason Kindopp of Gedgeshington University provides
detailed and authoritative information on the LoCalrch’s beliefs and practices, including
the following relevant points:

Li further developed “the Little Flock’s anti-bungaatic principles and theological
emphasis on subjective experience”. The Local Ghreeranslated the entire Bible
and added extensive commentary by Li throughoutekte the new version is called
theRecovery Bibleli also authored study guides, commentaries andopéats,
which are in use today (p.437).

The Local Church tends to depict humanity as “tptsihful”, and mainstream
Protestant churches as corrupt. The Local Chures isgelf as being “the ‘Lord’s
recovery’ of Christianity through Li's subjectiveterpretations of the Bible, unique
worship methods, and exclusivist organizationahfo(p.438).

Li’s theology depicts the human being as “dividetbiflesh, soul and spirit”. The
flesh is sinful, and the soul “has been corrupted self-centredness”. Salvation for
the individual is through the spirit: it “occurgttugh the ‘mingling’ of man’s spirit
with God’s” (p.440).

This “mingling” is achieved through practices devigy Li. “Pray-reading” involves
the group practice of reading aloud from passagssrgpture, which are viewed as
“not merely God-inspired, but literally as God’sii8}, which can be literally
imbibed by the believer (p.441). The very act afd{preading” is said to “kill the
self”, which is “the most subtle enemy of the Lo(g"442). Kindopp regards Ni and
Li’s theology as appearing to “meld the doctrinéfundamentalist Protestant
Christianity with traditional Chinese notions ofrgality”. The concept to “pray-
reading”, for instance is “similar to that gigongmasters who claim to tap into
cosmic forces” and both have an emphasis on brepts a way of “imbibing the
divine or cosmic power” (pp.442-3). The “Calling God” method consists of
repeatedly shouting ouZhuaaaaa!!(Lord aaaah)” (p.472). The emphasis on vocal
practices has led to the group acquiring the deoogditle of “Shouters” in China
(p.453).

Local Church communities become tightly knit “thgbufrequent and highly
participatory scheduled activities. Group rituasefully follow Li's prescribed
format, and are geared toward bringing adheremdstatal conformity with Li's
dogma and into submission to his authority whileighg total commitment to the
church...Former members report that members are tegex attend from four to six
scheduled meetings each week” (p.444). In Chiraymg can meet up to ten times a
week (p.461).



The Living Stream Ministry publishes the works aflNlosheng (Watchman Nee) and Li
Changshou (Witness Lee). Publications listed owébsite, located dtttp://www.lsm.org/
and accessed on 5 November 2006, include thoseanedtby the applicant at the Tribunal
hearing.

The Local Church in Australia

On 31 July 2006, the Tribunal received the follogvinformation from the elders of the
Local Church in City W:

[Details deleted in accordance with s.431]
Prison Conditions in China

The 2006 US State Department Country Report on Hurights Practices, published on 8
March 2006, includes the following information abpuson conditions in China:

Conditions in penal institutions for both politigaisoners and common criminals
generally were harsh and frequently degradingoRess and detainees often were
kept in overcrowded conditions with poor sanitatiBnison capacity became an
increasing problem in some areas. Food often wadequate and of poor quality, and
many detainees relied on supplemental food andaimedi provided by relatives;
some prominent dissidents were not allowed to vecgiuch goods. Political prisoners
were segregated from each other and placed witlmmmncriminals, who sometimes
beat political prisoners at the instigation of glsaiNewly arrived prisoners or those
who refused to acknowledge committing crimes wemiqularly vulnerable to
beatings. In January 2004 political dissident Hpbeas reportedly beaten by
guards at Beijing No. 2 Prison and made deaf ineareAuthorities acknowledged
He's deafness, but asserted that he was alreatlwdea he entered prison.
Prolonged use of electric shocks and use of alrkeldisciplinary bed were reported.
Inner Mongolian cultural activist Hada was amongstreportedly tortured. Chinese
prison management forced prisoners to engage ar,labth as punishment and a
source of funding (see section 6.c.).

Adequate, timely medical care for prisoners corgthto be a serious problem,
despite official assurances that prisoners haveighéto prompt medical treatment.
Labor activist Yao Fuxin suffered a heart attacktiison in August and foreign
residents Yang Jianli and Wang Bingzhang previossffered strokes in prison. In
all three cases, authorities rejected their reguestoutside medical care. Yao and
fellow labor activist Xiao Yunliang also had to tstand frequent prison transfers
while in ill health.

TheReport into the Allegations of Organ Harvesting-afun Gong Practitioners in

Chinaby David Matas and David Kilgour, details a numbkaccounts of sexual abuse of
female detainees in China by both inmates andialicsuch as the following, located at p 32
of the appendices:

In June 2000, 18 Female Practitioners at the Masaapour Camp were stripped
naked and thrown into prison cells with violent enatiminals who were encouraged



to rape and abuse them. Practitioners were fo@sthhd naked in front of video
monitors as a form of humiliation, and to standethk the snow for extended
periods of time.

Female practitioners in the Masanjia Labour Canepcanstantly subject to being
stripped and shocked on their genitals with elestun batons. They are sexually
degraded and humiliated while being interrogatedi #+r an effort to force them to
renounce Falun Gong.

The following is account by a Falun Gong practi@onf conditions in a prison in Guandong,
the neighbouring province of Fujian, accessed dbloember 2006 from the website located
at http://www.faluninfo.net/displayAnArticle.asp?1D=36:

Exposing Crimes Committed by Police in the Firstidalieyang City Guangdong
Province (By a practitioner in Jieyang City, Guaoiggl Province, China 10/7/2004
5:13)

Since Jiang Zemin's regime began its persecutidialin Gong, the First Jail has
become the most severe place for persecuting poaetrs in Jieyang City. It is
infamous in the city for the abuse of practitioners

In Jieyang Jail, it is a common practice for inmsdtebeat other inmates under the
police's direction. Although the Jieyang Distridt@ney's Office has an office in the
jail, it does nothing to stop this. It even someatscollaborated with the police in
illegal activities.

The jail has both male and female inmates, andllysardly male police do patrol
duty. While the female prisoners showered or chdm@hes, the police would
watch from the window above, speaking foul andhjillanguage.

The most steadfast practitioners were beaten upeéoynmates in groups. A lot of the
beatings occurred under the coercion of the jdicpoSometimes more than ten
people would hit and kick one male practitioneomte. For those who went on a
hunger strike, the treatment would be even worse.

Another measure employed by the police is nightiimerrogations, where they
subjected the victims to physical violence andwmidiation. They did this to
practitioner Cai Yonghua, who was later given &ygal prison sentence, as well as
other male practitioners including Xie Huiliang,rSiliefeng, Wu Kaitao and Hua
Huajie.

When female practitioners went on hunger strikey tlvould face extremely filthy
treatment. The police would direct seven to eighteninmates to force the female
practitioner on a chair, holding down her handst,fand head, and pinch her nose to
force feed her. Sometimes they held her on thergtouth their feet and force fed
her. Meanwhile, with the police supporting theitiaas, they would take the chance
to fondle and grope the female practitioner's body.

Rather than releasing the practitioners during thenger strike, the jail would
aggravate the persecution. Practitioner Huang Sdigehright after being released
from jail, where she was tortured nearly to deaith then released.

As recognition for their persecution, the jail wasnmended as a Grade-Ill Jail. The
proclamation plaque still hangs on the gate today.



Jieyang First Jail has now moved to DongshanwBidngshan District. It is
temporarily housed in the same compound as thenSelail. The original location in
Yanei of Rongcheng District is now occupied by Zpgiman Police Station of
Rongcheng District. (By a practitioner in JieyantyOGuangdong Province, China
(10/7/2004 5:13)

Departure from China

The same US State Department report also inclueemtiowing:

There were instances in which the authorities exfue issue passports or visas on
apparent political grounds. Cheng Yizhong, theaedif Guangdong Province's
Southern Metropolitan Daily newspaper, was bannedubhorities from traveling
abroad during the year to accept a UNESCO presddra award. Members of
underground churches, Falun Gong members and jpttigcally sensitive
individuals sometimes were refused passports dmel oecessary travel documents.

FINDINGS AND REASONS

The applicant travelled to Australia on a PRC padspsued in the name of another person.
However, she readily admitted this at the timelsdged her protection visa application, and
provided other evidence of her identity, contaiimethe departmental file, in the form of a
PRC identification card issued in her own name.ré&li€no evidence to suggest that this
document is not genuine. The Tribunal thereforepiscthat the applicant is a national of the
PRC. In the absence of any evidence to suggesslieas a national of, or has any right to
enter or reside in, another country, the Triburaa &ssessed her protection claims against the
PRC.

The Tribunal has considered the applicant’s accotitite death of her father, and how she
initially attracted the adverse attention of théhauties as a result of her efforts to obtain
some justice. The Tribunal found the applicantscamt to be entirely credible, as it was
delivered without hesitation, including responsefotlow-up questions which went beyond
the scope of the applicant’s original statementds also evident to the Tribunal that the
applicant was still deeply distressed about théhdeBher father and the injustice this event
caused her family. The Tribunal has also had retyatide death certificate, the relevance of
which did not appear to have been considered bgppécant previously, but which was
provided promptly when requested. The Tribunaldfare accepts this aspect of the
applicant’s claims.

The applicant has claimed to be a member of the Idwurch. The Tribunal considers that
the claimed genesis of her involvement in that chus significant, because the local church
members were the ones who offered assistance &pfiieant’s family in their time of crisis.
From the evidence given at the departmental int@rvi was clear that the extent of her
religious knowledge was patchy and that in factis@ some serious misconceptions about
Christian doctrine, such as the view that Li Ch&ogswas the author of the bible. However,
it was also clear from the applicant’s account #ie was attracted to the local church on an
emotional rather than on an intellectual or doetriavel, because it was the members of the
local church who had offered her family comfort diméncial assistance. The fact that her
understanding is simplistic and flawed does notasarily mean that her religious conviction
IS not genuine, because although the country intion does suggest that bible ‘study’ does
play an important part of Local Church worshimlgo shows that the bible used within that



church is not a conventional one. Indeed, givehtti@country information above indicates
that[tlhe Local Church re-translated the entire Biblachadded extensive commentary by Li
Changshouhroughout the text; the new version is calledReeovery Biblgit is not

surprising that a new adherent to the Local Chwith no prior exposure to Christianity

such as the applicant, might actually believe, lzank been led to believe, that Li Changshou
wrote the bible. The country information also sigjgehat the worship practices are both
doctrinaire and formulaic, and do not encouragepesdent thought.

The Tribunal considered the applicant’s accourttesfactivities on behalf of the Local
Church in the PRC and her experiences of deteatidnmistreatment by the Chinese
authorities. At the Tribunal hearing the applicameiht into considerably more detail about
her claims, but the additional detail was conststath her core claims, and with country
information such as the US State Department matami@rison conditions, and (subject to
minor variations the Tribunal considers to be bttrable to the vagaries of translation) the
information concerning Local Church publicationgeTTribunal also notes that in late 2004,
the applicant’s birthday on which she claimed teehlbeen baptised, did in fact fall on the
stated day, which is consistent with her claimdwéhattended Local Church services on the
same day.

Furthermore, the Tribunal considered the evidead®atve been delivered in a
straightforward manner, and not overstated. Fomgn@, the plan by the Local Church to
have her organise for children to distribute materdoes sound like a strange plan, but the
applicant did not deny it, or offer any explanatasto its purpose, she simply reiterated that
this is what she had been instructed to do (alth@ing did explain that the plan never got off
the ground in any case). However, there are p@ssiylanations to account for such a plan,
such as that children might be less likely to attguspicion, or that they might be less likely
to be punished harshly if apprehended, and thaapp&cant herself by playing a non-
operational role might thereby continue to conti@while not exposing herself to the risk
which had, on her account, caused her to be detainé mistreated by the PRC authorities.
Given that the country information indicates thet PRC authorities view the Local Church
as an illegal cult whose members are liable tordete and punishment, it would hardly be
surprising if the Local Church tried unorthodox haats of pursuing its evangelical agenda.
The Tribunal considers that the applicant’s agre#rteeparticipate in such a scheme would
be consistent with her being a blind adherentfaith which does not appear to encourage
independent thought.

Despite the spontaneous manner in which she detivibiis evidence, the Tribunal initially
had concerns about some aspects of the applicdairss detailed for the first time at the
hearing. For example, it initially found difficuid accept the applicant’s claims that male and
female prisoners were detained at the same ptlsahshe had no privacy in the shower, and
that she was subjected to harassment by male isntddsvever, accounts of other former
Chinese prisoners set out in the country infornmasioggest that the sorts of experiences the
applicant recounted do indeed occur in Chines@psisand that her claims in this respect are
therefore not far-fetched at all.

The Tribunal accepts, therefore, that the applibactme genuinely involved with the Local
Church in the PRC as claimed, and was detainedrastdeated by the PRC authorities as a
result of her religious activities. It accepts allsat members of the Local Church arranged
for her to depart the PRC on another’s passpodtder to protect her from further
punishment, as this would be consistent with blaghcountry information concerning
possibility of people such as the applicant beafgsed a passport, and also with the



church’s own earlier actions in coming to the didhe applicant in the first place. The
Tribunal accepts that the PRC authorities mairdaiadverse interest in the applicant as a
member of a cult who has re-offended despite halveen previously punished, and come
under suspicion for a third time.

Relying both on her own evidence and on the supmpietter from the Local Church in City
W, the details of which accord with other infornoatireceived from that church and
reproduced above, the Tribunal also accepts teapplicant has, since shortly arriving in
Australia, been involved with the Local Church inyGV as a regular worshipper. The
Tribunal is also satisfied, on the basis of theliappt’s own evidence, that if she returns to
China she is likely to continue to participatehie Local Church.

The Tribunal does have concerns about the applécalaims with respect to the
circumstances under which she obtained her traa@liment, journeyed to Australia, and
established contact with the Local Church hergadfthe Tribunal accepts, the Local Church
in China arranged for the applicant to travel ts#alia on false papers, the Tribunal doubts
that the applicant arrived in Australia without #reowledge or assistance of someone at this
end of the route. However, even if the applicast Wahheld information of this nature,
perhaps because the people who arranged the foalvatle her to reveal any such details in
order to protect the identities of others involvigek Tribunal has concluded that this does not
affect its other findings.

Given that it accepts the applicant’s claims ofingyeen a member of the Local Church in
the PRC, the Tribunal is satisfied for the purpasfesection 91S of th®ligration Act1958

that the applicant’s religious practice in Austadiias been conduct engaged in otherwise than
for the purposes of strengthening her claim to beflegee.

The country information indicates that the Locali@in has been designated an illegal cult
and that not only its leaders but also its memhbsksdetention and punishment by the PRC
authorities as a result. The Tribunal finds thdeast some of the treatment to which
members of the Local Church and other illegal cultthe PRC are at risk of being subjected
to by the Chinese authorities, including deteniod physical mistreatment, is clearly
capable of amounting to persecution for the purpa$s91R of the Act.

Given the applicant’s involvement in the Local Gtiyrher past mistreatment in the PRC as a
result of that involvement, the ongoing and advarsaest the Chinese authorities have in
her, her intention to continue her involvementha t.ocal Church even if forced to return to
the PRC, and the country information discussed @bitne Tribunal finds that if the applicant
returns to the PRC there is real chance, one whkiotore than remote, that she will face such
persecution by the PRC authorities, for reasoreofréligion, in the reasonably foreseeable
future.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention as angelongléhe Refugees Protocol. Therefore
the applicant satisfies the criterion set out 86&2) for a protection visa.



DECISION

The Tribunal remits the matter for reconsideratiotin the direction that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.

| certify that this decision contains no informatiswhich might identify the applicant or any
relative or dependent of the applicant or thatésdubject of a direction pursuant to section 440
of the Migration Act 1958.

Sealing Officers I.D. rander




