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Résumeé

La Rapporteuse spéciale chargée de la question de I'indépendance des juges et des
avocats a effectué une visite officielle en Fédération de Russie du 15 au 25 avril 2013.
Cette visite avait pour objet d’ examiner les progrées réalisés dans le pays pour garantir
I'indépendance et I'impartialité des juges, des magistrats et des procureurs et le libre
exercice de leur profession par les membres des professions judiciaires. La Rapporteuse
spéciale a égadement analysé les défis a relever en vue d'une bonne et équitable
administration de lajustice, et en matiére d' égalité d’ accés alajustice.

Pendant sa visite, la Rapporteuse spéciale a rencontré un grand nombre de hauts
fonctionnaires aux échelons fédéral et régional, des juges de juridictions de différents
degrés, des procureurs, des avocats, des universitaires et des représentants d’ organismes
des Nations Unies et de la société civile a Moscou, Saint-Pétershourg, Rostov-sur-le-Don,
Azov et Nijni-Novgorod.

La Rapporteuse spéciale commence par donner un bref apercu du systéme judiciaire,
puis se concentre sur les défis a relever concernant I'indépendance et I'impartiaité de
I’appareil judiciaire et une bonne administration de la justice. Elle aborde les questions
suivantes. a) I'indépendance et I'impartialité des juges, notamment leur mode de
désignation, leurs conditions de service et la durée de leur mandat, ainsi que l’idée que s'en
fait le public; b) les faits nouveaux et les défaillances dans le domaine de I’ administration

* Lerésumé du présent rapport est distribué dans toutes |es langues officielles. Le rapport proprement
dit, joint en annexe au résumé, est distribué dans lalangue originale et en russe seulement.
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de la justice, en ce qui concerne en particulier les pouvoirs des présidents de tribunal,
I'attribution des affaires, I'application du droit international et I'acceés a I’information;
c) laresponsabilité des juges et les procédures disciplinaires engagées contre des juges,
d) les problémes concernant I’ équité des proces et des procédures judicaires, notamment en
ce qui concerne la détention provisoire, la présomption d'innocence et le principe de
I’égalité des armes; et €) les problémes concernant I'accés a la justice, notamment les
proceés avec jury, |’exécution des décisions judiciaires, |'aide juridictionnelle et I’ absence
de systéme de tribunaux administratifs. La Rapporteuse spéciale appelle ensuite I’ attention
sur les bonnes pratiques dans |'administration de la justice pour mineurs, le role des
services du parquet, la situation préoccupante des avocats et |e renforcement des capacités.

La Rapporteuse spéciale est profondément préoccupée par les allégations de
menaces directes et indirectes, d’influence indue, d’'ingérences et de pressions subies par
I’appareil judiciaire et les menaces, les actes d’intimidation, les agressions, les poursuites
judiciaires dénuées de fondement et, dans les cas les plus graves, les assassinats dont des
avocats sont la cible dans I’ exercice de leurs fonctions. Elle note que ces tendances font
peser de lourdes menaces sur I’indépendance de I’ appareil judiciaire et le respect de I’ état
de droit dans |la Fédération de Russie. Le rapport s achéve sur des recommandations.
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I ntroduction

1 The Special Rapporteur on the independence of judges and lawyers, Ms. Gabriela
Knaul, undertook an officia visit to the Russian Federation from 15 to 25 April 2013. She
examined the progress made by the country in implementing its obligations under
international law to ensure the independence and impartiality of judges, magistrates and
prosecutors and the free exercise of the legal profession. She also explored the challenges
relating to safeguards for and protection of the independence of judges, lawyers and
prosecutors, the fair and proper administration of justice, and equal accessto justice.

2. The Special Rapporteur visited Moscow, Saint Petersburg, Rostov-on-Don, Azov
and Nizhny Novgorod. She met with a number of senior Government officials, including
the Deputy Minister of Justice, the Deputy Minister of Internal Affairs, and the Governors
of Saint Petersburg and the Rostov region; the Chair of the Constitutional Court, the Chief
Justice of the Supreme Court, the Deputy Chair of the Supreme Arbitration (Arbitrazh)
Court, federal judges and justices of the peace of different courts; the Chair and members of
the High Qualification Collegium of Judges; the Deputy Prosecutor General, and members
of prosecution services in Moscow and the regions, the Chair and members of the
Presidential Council for Civil Society and Human Rights; the Chair of the Civic Chamber
Committee on Citizens' Security and Interaction with Law Enforcement and Judicial
Bodies; the Russian Federation Commissioner for Human Rights, and the Commissioners
for Human Rights of Saint Petersburg, the Rostov region and the Nizhny Novgorod region;
the Rector of the Russian Academy of Justice; lawyers and members of bar associations;
non-governmental organizations (NGOs); and United Nations agencies.

3. The Special Rapporteur would like to express her gratitude to the Government of the
Russian Federation for the invitation and the support provided to her throughout the visit.
She aso wishes to thank the senior human rights adviser of the United Nations and his staff
for their invaluable cooperation and assistance.

Thejustice system

4, Following the fall of the Soviet system, the State undertook a number of reforms of
the justice system aimed at strengthening the independence of the judiciary and putting an
end to the political subordination of judges. The achievements and shortcomings of the first
waves of efforts to establish an independent and impartial justice system were analysed by
the former Special Rapporteur, Leandro Despouy, during his visit to the Russian Federation
in May 2008 (A/HRC/11/41/Add.2). His report also highlighted some of the then-recent
reforms and developments affecting the judicial system. In the present report, the current
Special Rapporteur examines the reforms and developments undertaken since Mr.
Despouy’ s visit and makes her recommendations in the light of her own findings.

Congtitutional provisionsrelated to the judiciary

5. The Constitution of the Russian Federation enshrines the principle of the separation
of powers in articles 10 and 11. Judicia authority is regulated by chapter 7, which
establishes safeguards for the independence of the judiciary, guaranteeing the
irremovability, inviolability and immunity of judges, the public nature of judicia
proceedings, the principle of equality of arms and the financial autonomy of courts. Those
safeguards are further regulated by a federal law.
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6. The Congtitution also guarantees a comprehensive set of fundamental rights and
freedoms, including civil, cultural, economic, political and socia rights. It enshrines
guarantees relating to the rights to afair trial, due process, equality before the law, freedom
from arbitrary detention, presumption of innocence and compensation.

B. Legal and institutional framework

7. The independence of the judiciary is regulated by Federal Act No. 3132-1 “On the
Status of Judges’ of 26 June 1992, which has undergone several amendments. The Act
establishes (@) selection procedures; (b) the powers of the president of each court and the
procedure for their appointment; (c) the duties, independence, terms of office, disciplinary
responsibility, immunity and conditions of work of judges; (d) the different bodies of the
judicial community; and (e) the qualification collegia.

8. Over the last decade, the Russian authorities have implemented two consecutive
federa justice reform plans (2002—2006 and 2007-2011) to support judges work, raise
their salaries and improve their working conditions, modernize the system of administration
of justice, court premises and technical equipment, and make the work of the courts more
transparent. Several laws and amendments have been passed to support the reforms.

9. The recently approved federal programme for the development of the judicia system
for the period 2013-2020 targets the execution of judicia decisions, the development of
legal assistance and access to justice. According to information received, the new plan was
developed by the Ministry of Economic Development rather than the Supreme Court, and
its implementation will be entrusted to the Ministry.

10. In 2001, a federal congtitutiona bill on administrative courts was submitted to the
Parliament (Duma) and has been pending ever since. On 21 May 2013, the Duma adopted
the first reading of a draft federal code of administrative procedure. The Duma is expected
to consider the draft code in second reading during its spring 2014 session. According to
information received from the Government, since 2011 several steps were taken towards
the specialization of judges in administrative matters.

11.  In February 2014, the Duma passed an amendment to the law “On the Supreme
Court of the Russian Federation and Prosecutor’s Office of the Russian Federation”. One of
its main elements is the abolition of the Supreme Arbitration Court and the transfer of its
jurisdiction and functions to the Supreme Court, thereby de facto integrating the system of
courts of arbitration into the system of courts of general jurisdiction. The Specia
Rapporteur is concerned about the amendment, as the courts of arbitration have developed a
more efficient, modern and transparent administration of justice than the courts of general
jurisdiction. The arbitration courts represent a model to be followed by the genera
jurisdiction courts in the Russian Federation.

C. Thecourt structure

12. The Russian judiciary is founded in the civil law system, the main principles of
which are codified into areferable system of law.

13. The Russian court system is enshrined in the Constitution and in the Federal
Congtitutional Act “On the Court System of the Russian Federation”. The system comprises
all courts, including federal courts and the courts of the constituent entities of the Russian
Federation. The structure of the court system is described in detail in the report of the
Specia Rapporteur’s predecessor (A/HRC/11/41/Add.2, paras. 12-16).

GE.14-14045 5
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Challengesto theindependence and impartiality
of thejudiciary and the proper administration
of justice

Independence and impartiality of judges

14. During her visit, the Special Rapporteur heard many allegations of direct and
indirect threats to — and improper influence, interference and pressure on — the judiciary,
which continue to adversely affect its independence and impartiality. An independent
judiciary is essential if the courts are to fulfil their democratic role as guardians of the rule
of law in the country, ensuring that everyone, including State agents, is treated equally
before the law.

15. The Special Rapporteur is concerned about the many reported attempts by State
authorities and private actors aike to exercise control over the judicial system —
interference often referred to as “telephone justice”. While she was occasionally told that
“telephone justice” does not happen anymore, many interlocutors said that interference with
the judiciary from the executive or other powerful stakeholders is still entrenched in the
system.

16.  In some regions, especialy in small or remote places, judges are said to maintain
close links with the executive and prosecution services. Despite its prohibition in the law,
the interference is reportedly usual and congtitutes a major factor in the forces that
undermine the independence and impartiality of the judicia system. The worrisome
perception that judges aready know what they are going to decide before proceedings are
completed is reinforced by the frequent lack of justification for verdicts rendered, including
decisions on pretrial detention.

Judicial appointment

17.  Judges of the Constitutional, Supreme and Supreme Arbitration Courts are
appointed by the Federation Council upon nomination by the President of the Russian
Federation. Other federal judges are appointed by the President on the recommendation of
the relevant qualification collegium. Justices of the peace and judges of constitutional
(charter) courts are, in turn, elected by the local legislative organ or the population
according to the relevant regional legislation. The Special Rapporteur is concerned that the
current mechanism for appointing judges may expose them to undue political pressure.
Appointments or nominations by the President can have a strong influence on judges
attitudes and behaviour, particularly concerning representatives of the executive.

18.  Quadlification collegia are bodies of judicial self-regulation that are established at the
regional (Judicial Qualification Collegia) and national (the High Qualification Collegium)
levels. Their members are judges, representatives of the public and a representative of the
President of the Russian Federation, and they play a key role in the appointment, promotion
and dismissal of judges. The Special Rapporteur considers that any representation from the
executive, and to the extent possible the legidative, should be avoided. An appointment
body that is independent of both the executive and legidative branches of Government is
essential in order to counter politicization in the appointment of judges and minimize the
likelihood of judges having improper allegiance to interests other than those of fair and
impartial justice.

19.  Prior to the appointment itself, the selection process of judges is worrying. While the
law is clear regarding the criteria that have to be fulfilled to become a judge, the Special
Rapporteur was told that, in practice, the mandatory examination lacks both transparency
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and anonymity. She is concerned about reports that the examination process can be, and
often is, manipulated by the president of the court where the vacancy is located. There is
also ared risk that newly appointed judges may feel indebted towards the president of their
court. When selection criteria are objective, clear, based on merit, transparent, and well-
publicized, public understanding of the process increases and the perception of fair
selection or appointments is strengthened. At the time of finaizing the report, the
Government informed the Special Rapporteur that the Duma was considering several
amendments that aimed at improving the examination process.

20. The Specia Rapporteur heard claims that, as a result of the current selection and
appointment procedures, lawyers interested in entering the judicial profession suffer de
facto discrimination and rarely succeed. Reportedly, the majority of judges have previously
worked as prosecutors, court assistants or members of law enforcement services. While the
Specia Rapporteur could not verify the veracity of those allegations, they point to a serious
dysfunction in the selection and appointment procedures. Such procedures should be above
al reproach in order to avoid giving the perception that they are partial and discriminatory.

2. Conditionsof service and security of tenure

21. In order to safeguard the independence of judges, their status, term of office,
independence, security, remuneration, conditions of service, pension and retirement age
should be adequately secured by law. Throughout the Russian Federation, the material
conditions of service of federal judges have improved dramatically in recent years.
However, at the regional level, particularly in the case of justices of the peace, the
introduction and implementation of measures to improve conditions of service seem to have
taken more time and to have made less progress.

22.  According to the Basic Principles on the Independence of the Judiciary, “judges,
whether appointed or elected, shall have guaranteed tenure until a mandatory retirement age
or the expiry of their term of office, where such exists’ (principle 12). In that context,
abolishing the three-year probationary period at the beginning of a judge’s career was an
important step to ensure their independence. However, fixed-term mandates still exist for
justices of the peace.

3. Public perception and confidence

23.  The Specia Rapporteur was informed that, according to recent surveys, the general
public reportedly has very limited confidence in the judiciary. The judicial system is
perceived as corrupt — one in which judges adopt politically motivated decisions that aim
to protect only the interests of the State. The lack of confidence in the judicial system seems
to be exacerbated by the fact that investigators, lawyers and bailiffs are also perceived as
corrupt.

B. Administration of justice

1. Powersof the president of the court

24.  The Special Rapporteur is particularly concerned about the allegedly extensive
powers of court presidents, which go far beyond their role of primus inter pares. She heard
many reports of judges receiving instructions or orders from their court president. The
Bangalore Principles of Judicial Conduct clearly state that, in performing judicial duties,
judges must be independent of judicial colleagues in respect of decisions which they are
obliged to make independently (principle 1.4). The Special Rapporteur was also told that
judges’ career progression largely depends on their court president, who can play a decisive
rolein everything from promotion to disciplinary proceedings.
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25.  Presidents and deputy presidents of al courts of general jurisdiction are appointed
by the President of the Russian Federation on recommendation of the Chief Justice of the
Supreme Court for a six-year term, which is renewable once. The Chairperson of the
Constitutional Court and the Chief Justices of the Supreme Court and Supreme Arbitration
Court are appointed by the Federation Council on the recommendation of the President. In
many courts, particularly at local level, court presidents allegedly often maintain strong ties
with other State authorities, including the executive. Such ties should be combatted, as they
represent a threat to the independence, impartiality and objectivity of the judiciary.

2. Allocation of cases

26.  The Specia Rapporteur heard about the apparent lack of appropriate procedures for
the assignment of cases to individual judges. In courts of general jurisdiction, the president
of the court assigns cases to judges, which is of concern because, in the absence of an
appropriate and transparent procedure for the allocation of cases, the judicial system
becomes vulnerable to manipulation, corruption, external and internal pressure and
interference. It is particularly troubling that the president of the court can use the current
procedure for alocating cases as an instrument to reward or punish judges or give high-
profile cases to judges whose decisions can be easily influenced.

3. Application of international and regional human rightslaw at domestic level

27. Inthe Russian Federation, international treaties that are duly ratified in accordance
with domestic legal procedures become part of the domestic legidation of the State, and
can, in theory, be directly applied by national courts and directly invoked by private
individuals. According to the Supreme Court, judgments of the European Court of Human
Rights (hereafter European Court) are immediately applied by the relevant nationa
authorities. The Supreme Court publishes al international and regional instruments ratified
by the Russian Federation, as well as the judgments of the European Court. The Supreme
Court aso regularly sends judges to Strasbourg for training on the European Convention on
Human Rights (hereafter European Convention) and the European Court. However, despite
international law being fully integrated at the domestic level and the efforts of the Supreme
Court to train its judges, the Special Rapporteur is concerned that some members of the
judiciary dtill perceive the judgements of the European Court as an intrusion in the
domestic affairs of the State and as interference with their own independence.

28. In 2007, the Supreme Court issued a regulation recommending that judges use
international norms and European Court jurisprudence in their rulings. On 27 July 2013, the
Supreme Court adopted another resolution on the application of the European Convention
and its protocols by domestic courts. Nevertheless, it is still extremely rare for judges to
refer to international norms and standards and international or regional jurisprudence in
their decisions.

29. Russian authorities do not always abide by the judgements of the European Court.
The Committee of Ministers of the Council of Europe, which supervises the execution of
judgments of the European Court,* has adopted several decisions and resolutions exhorting
the Russian Federation to comply with the judgements of the Court. In genera, the
authorities comply with measures concerning monetary compensation ordered by the Court.
The Specia Rapporteur emphasizes that the authorities are also obliged to comply with the
other measures of redress and reparation included in the judgements of the Court, including
amending legidation to prevent further violations when so requested, and individual
measures such as re-initiating judicial proceedings. Recent |egidlative amendments tend to
suggest that the authorities are trying to address thisissue.

! Seearticle 46 of the European Convention on Human Rights, as amended by Protocol No. 11.
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4.  Accessto information and transparency

30. The Speciad Rapporteur welcomes the progress made by the State in improving the
transparency of the justice system, including with the adoption of the Act “On access to
information about the activities of the courtsin the Russian Federation”.

31.  Nevertheless, sheis concerned that, in practice, in some cases it remains difficult for
the general public to have accessto judicia decisions, particularly those adopted by justices
of the peace, and to information on legal proceedings. In an effort to address this issue, the
Supreme Court has developed a programme on access to information aimed at publishing
information about decisions adopted by domestic courts and the status of proceedings,
including hearings or cases that have been suspended.

32. The Specia Rapporteur also regrets that information on al court proceedings at al
levels of the court system nationwide is not yet accessible to the public on the Internet.
Some stakeholders deplore the fact that audio recordings of hearings are not yet obligatory
and that the minutes of hearings are not always drafted or made available to the public.
Reportedly, parties to legal proceedings often do not have access to the minutes at the end
of a hearing. As aresult, the minutes can be manipulated and tailored to the decision taken,
which can affect people sright to adequately prepare their defence or present an appeal.

33.  According to information received, the Supreme Arbitration Court has been quite
dynamic in spearheading the implementation of changes and assessing the performance of
its courts. The arbitration court system has put in place an electronic system of exchange of
documents between courts, a database with information on the courts’ procedures,
including al judicial decisions, and a sophisticated and effective electronic system of case
distribution. As a result, arbitration courts are considered to be the most efficient courts in
the Russian Federation and enjoy a higher rate of public confidence than their counterparts
in the genera jurisdiction.

C. Accountability and disciplinary proceedings of judges

34. In the Russian Federation, the qualification collegia are in charge of examining
complaints of a disciplinary nature. The High Qualification Collegium has three months to
examine a complaint, while the Judicial Qualification Collegia at the regional level have
one month to issue a ruling. There are now three disciplinary measures they can adopt to
sanction judges:. a notification, awarning or dismissal.

35. In 2010, the Disciplinary Judicia Presence was established as a specialized federal
court to hear appeals against decisions on the dismissal of judges adopted by qualification
collegia, including the High Qualification Collegium. The Disciplinary Judicial Presence
does not have jurisdiction to consider appeals against decisions on other disciplinary
measures. The Disciplinary Judicial Presence is composed of six judges — three Supreme
Court judges and three Supreme Arbitration Court judges. Before the creation of the
Disciplinary Judicial Presence, such complaints were brought before the Supreme Court.
The decisions reached by the Disciplinary Judicial Presence are final. According to
information received from the Government, a draft bill adopted in first reading by the
Duma in January 2014 would terminate the Disciplinary Judicial Presence. To replace the
Presence, anew disciplinary collegium would be established within the Supreme Court.

36.  While the request to launch disciplinary proceedings against judges can come from
various sources (judges, other State agencies and officials, or members of the public,
among others), the Special Rapporteur is concerned about the role played by court
presidents. She was told by different sources that court presidents are entrusted with
extensive powers, including in disciplinary procedures, and in some instances do use their
position to improperly influence the judicial decisions of the judges of their courts.

GE.14-14045 9
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37. The Specia Rapporteur also heard with concern that in practice judges can be
dismissed for the decisions they take, such as having a high acquittal rate or for releasing a
suspect from custody. It appears that, in a number of high-profile cases, judges were
dismissed for applying the law against the instructions they had received. In a case where
the European Court found a violation of article 10 of the Convention,? the dismissed judge
was compensated but not reinstated. As aresult, judges are reluctant to adopt decisions that
could be out of line with the ideas or instructions received from the president of their court
for fear of repercussions or dismissal.

38. The Speciad Rapporteur is troubled that hundreds of judges have reportedly been
dismissed in recent years; on average some 40 to 50 judges are dismissed every year. Even
taking into account the size of the country and the number of judges — approximately
30,000 — the number is high. One issue highlighted during the visit is that there was no
time limit for commencing disciplinary proceedings against judges. Apparently, in some
instances where judges were suspected of misconduct, instead of launching the appropriate
investigation and disciplinary procedures, the authorities in possession of incriminating
information kept it as compromising material and used it to exercise strong pressure over
judges. In a positive development, the Special Rapporteur was informed that an amendment
to the law “On the Status of Judges’ was passed on 3 July 2013 introducing a limitation
period of two years for taking disciplinary action against a judge from the time of the
misconduct complained of or six months from the moment when the alleged misconduct
first became known, provided that such knowledge is attained within two years of the act of
misconduct itself. The new provision provides an important safeguard and should be strictly
adhered to.

39. A new code of ethics was adopted in December 2012. Many people claim,
nevertheless, that it only serves to provide a pretext for disciplinary proceedings to get rid
of judges who are inconvenient and/or do not follow orders.

40. The Special Rapporteur wishes to highlight the fact that disciplinary proceedings
should be impartial, objective and transparent, and aimed at holding judges and other
judicial actors to account in cases of misbehaviour or incapacity to discharge their duties.
She further wishes to underline that, in accordance with the Basic Principles on the
Independence of the Judiciary, judges are entitled to a fair hearing under an appropriate
procedure which should be subject to an independent review. Disciplinary proceedings
should not, therefore, be used as a tool to pressure, threaten or control judges and judicial
actors.

Fair trial and judicial proceedings

Pretrial detention

41.  The Specia Rapporteur is highly concerned about reports that judges order pretrial
detention as a rule rather than an exception. Domestic legislation provides that pretrial
detention should be exceptional, and judges should clearly explain in their decisions why
aternative measures are not appropriate in a particular case. The Special Rapporteur heard
of cases in which defendants were held in pretria detention despite the fact that the
maximum penalty prescribed in law for the violation allegedly committed was a fine. Such
instances are unacceptable since they pervert the essence of the law and the principle of
legality.

42.  Cases of prolonged pretrial detention are not uncommon, and in some instances
persons are held in pretrial detention for longer than the maximum sentence they could

2 Kudeshkina v. Russia, No. 29492/05, 26 February 2009.
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receive. The complexity of a case cannot be legitimately invoked as a justification for
prolonged pretrial detention.

Presumption of innocence

43. The Specia Rapporteur is troubled that concerns regarding respect for the
fundamental principle of the presumption of innocence have not been addressed by the
authorities. The principle is enshrined in the Constitution and the Criminal Procedure Code
and the burden of proof for the charges lies with the prosecution. Nevertheless, as noted by
her predecessor, most of the court rooms where criminal trials are held continue to be
equipped with a metal cage where the defendant is held (A/HRC/11/41/Add.2, para. 37).
Some courts were upgraded with a wooden box equipped with glass windows instead of the
simple metal cages. Both cages and boxes are alegedly used for the security of the
defendants.

44.  Whether it is in metal cages or wooden boxes, having the defendants go through
their tria sitting in such constructions is a serious breach of the presumption of innocence.
Some judges affirmed that the cages are not seen as a problem, which casts doubt on their
understanding of that fundamental principle of law.

45.  Another related issue is the extremely low acquittal rate. As indicated by the former
Specia Rapporteur, it is about 1 per cent (A/HRC/11/41/Add.2, para. 37), which would
suggest that the presumption of innocence is not consistently respected in practice.
According to many sources, it is easier for judges to ignore the poor quality of an
investigation rather than take the responsibility of acquitting the defendant. Some judges
seem to be unaware of their duty to acquit the accused when the prosecutor fails to provide
sufficient evidence for his or her prosecution. In other instances, judges are said to be under
pressure from the prosecution to issue a guilty verdict. Interestingly, that attitude does not
seem to apply to State officials and law enforcement officials, who are reportedly 20 times
more likely to be acquitted for an offence than other persons.

Equality of arms

46. The right to equality before the courts and tribunals, enshrined in article 14 of the
International Covenant on Civil and Political Rights, guarantees the principles of equal
access and equality of arms, and ensures that parties to legal proceedings are treated
without any discrimination (CCPR/C/GC/32, paras. 12 and 13). Equality of arms means
that the same procedura rights are to be enjoyed by al parties, unless distinctions are
provided for by the law and can be justified on objective and reasonable grounds, not
entailing actual disadvantage or other unfairness to the defendant. The principle also applies
to civil proceedings, and demands, inter aia, that each side be given the opportunity to
contest all the arguments and evidence adduced by the other party.

47.  Many sources complained that lawyers in the Russian Federation are not given
access to material and evidence in the same way as the prosecution. In many instances,
lawyers are granted very limited time to examine evidence in the possession of the
prosecution services. Under such circumstances, it seems extremely difficult for lawyers to
prepare their cases and represent their clients adequately.

48. In addition, the general perception is that the defence team has no meaningful
participation in court. Under the Criminal Procedure Code, lawyers have a right to collect
documentation and evidence on a case, thus conducting a sort of parallel investigation, but
in practice they can reportedly only include information they receive from the investigators
or the prosecution. Investigators are unlikely to include exculpatory evidence, and without
their authorization, evidence cannot be heard in court. In some instances, lawyers were
reportedly not allowed on court premises even though they showed their identification.
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Accesstojustice

Jury trials

49.  The law provides for the use of jury trials for a limited category of serious crimes.
One of the most remarkable results of jury courts seems to be that acquittal rates are
significantly higher than when cases are heard by judges — about 20 per cent as opposed to
1 per cent of cases heard by judges. Several reasons have been suggested to justify the
difference in acquittal rates, including: (a) juries actually examine the case and the evidence
provided, which is often very poor; (b) contrary to judges, members of ajury are not afraid
to acquit the accused since it has no impact on their jobs, and (C) in generd, it is more
difficult to pressure all the members of ajury.

50.  For defenders of the jury system, jury trials seem to have brought hope of fairer,
more independent and more impartia justice. Opponents, who are said to include members
of the prosecution services and the executive, have tried — and succeeded to a certain
degree — to progressively sideline and reduce the jurisdiction of jury courts. A recent bill
on victims, which at the time of the visit was in its first reading before the Duma, excludes
the purview of jury courts in the case of certain categories of victim, such as juveniles.
Supporters of jury trials are nevertheless campaigning to broaden their jurisdiction; a hill
was prepared that extends the jurisdiction of jury courts not only to regiona level, but to
district level.

51.  According to information received, about 25 per cent of acquittals pronounced by
juries are later overturned, thus returning the cases to lower courts that do not have jury
trials. According to the former Special Rapporteur, the selection of jurors is also
problematic (A/HRC/11/41/Add.2, para 26). Jurors should be chosen randomly. In reality,
no verifications are carried out. The Special Rapporteur was told of cases in which persons
external to the process had access to lists of potential jurors, thus undermining the random
selection process. She wishes to underline the fact that jury courts are not always unbiased,
as they can be influenced, especially in tight communities that have strong family or tribal
links. However, that should not constitute grounds for reducing the jurisdiction of the
ingtitution of jury trials, but rather constitute an incentive to reinforce the selection
procedures and the protection of jury members, as well as ensuring that all the safeguards
for their independence are put in place and implemented.

Execution of judicial decisions

52. The enforcement of judicial decisions remains an issue of great concern in the
Russian Federation, even though the Constitutional Court clearly stated in a decision that
the non-execution of judicial sentences constitutes a violation of constitutional rights. The
magnitude of the problem is immense: reportedly, only 50 to 60 per cent of court rulings
are implemented. The lack of execution of judicial decisions is the main reason for filing
cases against the Russian Federation before the European Court.

53.  The bodies responsible for executing judicial decisions fall under the responsibility
of the Ministry of Justice. They reportedly have difficulties dealing with their high
workload and apparently have some serious organizational issues. Corruption is also said to
be rampant among such services. It was reported that the salary of bailiffs is insufficient,
making them vulnerable to corruption.

54, In this context, a Federal Act “On Compensation for Infringement of the Rights to
Access to Legal Proceedings or Enforcement of a Judicial Act within a Reasonable Period”
was adopted in 2010. The Act’'s main purpose is the compensation of victims of such
infringements, but it was hoped that in the longer term it would also push the authorities to
directly address the issue of lack of enforcement of judicial decisions. Nonetheless, the
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majority of interlocutors cited the execution of judicial decisions as one of the main
problems regarding access to justice. To date, it is not clear how the Federal Act has been
implemented in practice and if it has had a positive effect on the general issue of lack of
enforcement of judicial decisions.

55.  The Special Rapporteur believes that, if the enforcement of judicial decisions is to
remain under the responsibility of the Ministry of Justice, a strong commitment is required
from the executive to ensure that there is no interference in or any kind of improper control
over judicial decisions.

Legal aid

56. Theright to free legal assistance, which is enshrined in federal legislation, is limited
to criminal cases, with the exception of a very narrow list of cases in which legal aid must
be provided in civil proceedings.

57.  Defence lawyers are appointed ex officio and fall under the exclusive purview of bar
associations. A serious issue that was brought to the attention of the Special Rapporteur,
and which directly affects the quality of court-appointed lawyers, is that their salary is
disproportionately small — about US$ 17 a day, compared to the US$ 40 or so they would
earn for a normal consultation. Moreover, that sum is totally inadequate considering the
service that has to be provided. As a result, lawyers who are appointed do n