1104154 [2011] RRTA 718 (18 August 2011)

DECISION RECORD

RRT CASE NUMBER: 1104154

DIAC REFERENCE(S): CLF2011/1734

COUNTRY OF REFERENCE: Nepal

TRIBUNAL MEMBER: Belinda Wells

DATE: 18 August 2011

PLACE OF DECISION: Adelaide

DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdoy a delegate of the Minister for
Immigration and Citizenship to refuse to grantapelicant a Protection (Class XA) visa under
S.65 of theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Nepalived in Australia on [date deleted under
s.431(2) of théMligration Act 195&s this information may identify the applicant] Aisg2010
and applied to the Department of Immigration art@z@nship for the visa [in] January 2011. The
delegate decided to refuse to grant the visa [ifil2011 and notified the applicant of the
decision.

The delegate refused the visa application on teesblaathe applicant is not a person to whom
Australia has protection obligations under the [ge&s Convention.

The applicant applied to the Tribunal [in] May 20t review of the delegate’s decision.

The Tribunal finds that the delegate’s decisicamfRRT-reviewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicaashmade a valid application for review under
S.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasil@ec maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahehe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some statutory
gualifications enacted since then may also be aglev

Section 36(2)(a) of the Act provides that a craarior a protection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has protection
obligations under the 1951 Convention relatinght® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeegether, the Refugees Convention, or the
Convention).

Further criteria for the grant of a Protection IXA) visa are set out in Part 866 of Schedule 2
to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gaderally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article 1A(2)
relevantly defines a refugee as any person who:

owing to well-founded fear of being persecuted&asons of race, religion, nationality,
membership of a particular social group or polltagzinion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the
protection of that country; or who, not having &owality and being outside the country
of his former habitual residence, is unable or gD such fear, is unwilling to return to
it.



10.

11.

12.

13.

14.

15.

16.

17.

The High Court has considered this definition inuember of cases, notabGhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA1997) 190 CLR 225VIIEA v Guo(1997) 191
CLR 559,Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204 CLR 1,
MIMA v Khawar(2002) 210 CLR 1MIMA v Respondents S152/20(0304) 222 CLR 1,
Applicant S v MIMA2004) 217 CLR 387 anflppellant S395/2002 v MIME&003) 216 CLR
473.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention d&fim First, an applicant must be outside his
or her country.

Second, an applicant must fear persecution. Unél#R$1) of the Act persecution must involve
“serious harm” to the applicant (s.91R(1)(b)), ay$tematic and discriminatory conduct
(s.91R(1)(c)). The expression “serious harm” inekydfor example, a threat to life or liberty,
significant physical harassment or ill-treatmemtsignificant economic hardship or denial of
access to basic services or denial of capacitgno & livelihood, where such hardship or denial
threatens the applicant’s capacity to subsistR(2)lof the Act. The High Court has explained
that persecution may be directed against a pessan endividual or as a member of a group. The
persecution must have an official quality, in tease that it is official, or officially tolerated o
uncontrollable by the authorities of the countryafionality. However, the threat of harm need
not be the product of government policy; it mayebeugh that the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute for the
infliction of harm. People are persecuted for sdmmgt perceived about them or attributed to
them by their persecutors.

Third, the persecution which the applicant fearsstrie for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation for
the infliction of the persecution. The persecutieared need not bsolely attributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the relevant
test unless a Convention reason or reasons cdesétuleast the essential and significant
motivation for the persecution feared: s.91R(19fahe Act.

Fourth, an applicant’s fear of persecution for av@mtion reason must be a “well-founded” fear.
This adds an objective requirement to the requirgitiat an applicant must in fact hold such a
fear. A person has a “well-founded fear” of persecuunder the Convention if they have

genuine fear founded upon a “real chance” of peisac for a Convention stipulated reason. A
fear is well-founded where there is a real subgthnasis for it but not if it is merely assumed or
based on mere speculation. A “real chance” is batis not remote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though the
possibility of the persecution occurring is welld» 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail himself
or herself of the protection of his or her courtrgountries of nationality or, if stateless, urabl
or unwilling because of his or her fear, to rettwnhis or her country of former habitual
residence. The expression ‘the protection of thantry’ in the second limb of Article 1A(2) is
concerned with external or diplomatic protectioteexlied to citizens abroad. Internal protection
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is nevertheless relevant to the first limb of teéimtion, in particular to whether a fear is well-
founded and whether the conduct giving rise tofélae is persecution.

Whether an applicant is a person to whom Austremprotection obligations is to be assessed
upon the facts as they exist when the decisioraidenand requires a consideration of the matter
in relation to the reasonably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s antdmal’s files relating to the applicafthe
Tribunal has also had regard to country informa#wailable to it from a range of sources.

According to the application the applicant is ag@gleted: s.431(2)] male Nepalese citizen of
Hindu religion from the Chhantyal ethnic group wivas born in [Town 1], Nepal and who
arrived in Australia [in] August 2010 using a faldepalese passport (number deleted: s.431(2)])
in the name “[Mr A]”, and has also held a Nepalgassport (([number deleted: s.431(2)]) in the
name “[the applicant]”.

The applicant states in the application forms ti@thas never been married or in a defacto
relationship. He states that his parents, twessind one brother live in Nepal.

The applicant states in his application that shreeeras born he has lived at [Village 2], [Town 1]
and at [Suburb 3], Kathmandu in Nepal. The appticiates that he undertook his school
education in Kathmandu and completed secondaryos@mduly 2008. He states that during
2008 he obtained a Grade Xll in Management.

The applicant states that he is a loan officer,thatifrom August 2009 until August 2010 he
worked as a loan officer for [Employer 4] in Kathmala.

In his application the applicant provides the fallilog response to the question of why he left
Nepal:

“1 left Nepal because of my safety reasons. | e targeted by the Maoists YCL

because of my political opinion. The Maoists seeamenemy as | am an active and

committed supporter of the monarchy in Nepal ahave been targeted by the Maoists

for that reason. | left Nepal with the assistanta blepalese agent for my safety reasons.
Please see the statement which will be forwardedtisty

In response to the question in the application fhat do you fear may happen to you if you
go back to that country?”, the applicant says: “8gestatement which will be forwarded
shortly”.

The applicant states in the application form thatbelieves that “Maoists YCL and anti-
monarchists” may harm him if he returns to Nepa&duse of his political views.

In response to the question in the application fidm you think the authorities .. will protect
you if you go back”, the applicant says “Please theestatement which will be forwarded
shortly”.

In support of his application the applicant proddeo Nepalese passports. The first passport
was issued in the name of “[Mr A]” and includeduibslass 572 visa label indicating that the
holder was granted a subclass 572 visa [in] Jarn@09 which allowed multiple entries, and
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that the holder entered Australia [in] February 2@hd then again [in] August 2010. The
second passport was issued in the name [the ap@liogVillage 2], [Town 1] [in] October
2010.

[In] February 2011 the NSW Document ExaminationtWithin the Department reported that in
its view the two Nepalese passports were legitimat@nufactured documents that had been
fraudulently altered.

[In] February 2011 the applicant attended an inésvwvith a Departmental officer. During the
interview the applicant said that he had senttaistant to the Department. The Departmental
officer said that he had not received the statemPuating the interview the applicant said that
he would send his identity documents to the Depamtmincluding his driver’s licence, his
Nepalese citizenship certificate, educational dosnisy and a work reference.

[In] February 2011 the Department received a statgrinom the applicant (written in Nepalese,
with an English translation). In the statementapplicant made the following claims:

* He wants the monarchy to be reinstalled in Nepahbse he firmly believes that it
would play a key role in unifying the nation’s aui, and protect the national integrity
and geographical diversity of Nepal.

* In April 2008 he went to his home village in [Towhand joined the Rastriya Prajatantra
Party, Nepal (“RPP-N") because of his belief inthenarchy. He tried to persuade the
villagers to join the RPP-N and held a public awass program in his village and made
a speech.

* Maoists attacked him on the way home from a RPR#ty pneeting which had been held
[in] May 2009 in [Town 1] District Headquarters,dqwn 1]. The Maoists used bricks
and rods during the attack. He stayed for two daiss village and went to Kathmandu
due to his fear of being killed by local Maoists.

* From August 2009 to August 2010 he worked as a ¢dtacer with [Employer 4]. He
obtained the job through the assistance of hisadhend.

* Maoists asked him to get involved with their Paaty to leave his work and become
completely committed to the Maoists. He resistdd.was not able to voice his political
opinion in Nepal because of the Maoists’ threats.

* He was forced to resign from his job because thadsanent from the Maoists (YCL).

* The Maoists threatened that they would kill him heéme if he continued being a
member of the RPP-N and expressed his views irufavthe monarchy.

* The YCL warned him that they would kill him, and ln&d been hiding from the YCL.
He could get killed anytime if he was found.

* He went to the police when he received the threat the YCL and asked the police to
protect him, but the police told him that they abulot provide him with 24 hour
security.

» He was hiding every day from the Maoists, and livedonstant fear of persecution.
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He came to Australia [in] August 2010 using a bogassport which he obtained from a
Nepalese agent in Kathmandu.

[In] February 2011 the Department received varaamuiments from the applicant, including the
following:

Family Relationship Certificate from Office of tMgllage Development Committee,
[Village 2] [Town 1] (in English);

Driver’s licence for the applicant, with photograghating that the applicant’s date of
birth is [date deleted: s.431(2)] (In Nepalese Bndlish)

Letter from the Manager of [Employer 4] in Kathmarahted [date deleted: s.431(2)]
certifying that the applicant worked there as aloticer from August 2009 to August
2010 (in English);

Identity card for the applicant from [Employer dited [date deleted: s.431(2)] stating
that the applicant is a loan officer and includanghotograph;

Letters from the Academic Director and a Facultyniber of [school deleted: s.431(2)],
both dated [in] March 2009 and in English, recomdieg the applicant for further
study;

Provisional Certificate issued by the Higher Se@wgpdEducation Board Nepal on [date
deleted: s.431(2)] stating that the applicant pdhdbe Higher Secondary Education
Board examination held in [year deleted: s.431(&)h second division (in English);

Character Certificate from [school deleted: s.43X@ted [date deleted: s.431(2)] stating
that the applicant obtained 56.8% in his coursguaing a photograph of the applicant;

Academic transcript from the Higher Secondary EtlanaBoard Nepal issued on [date
deleted: s.431(2)] setting out the marks obtaingdhle applicant in [years deleted:
s.431(2)] and stating that for Grade XI and X# #pplicant achieved an aggregate mark
of 56.8, which is the second division;

School Leaving Character Certificate from [nameetdal: s.431(2)] [suburb deleted:
S.431(2)], Kathmandu (in English) issued [in] Jiygar deleted: s.431(2)], including a
photograph; and

Nepalese citizenship certificate for the applidgastied [in] October 2006 (in Nepalese,
with an English translation), including a photodrap

The delegate refused the visa application [in] AROIL1.

The Tribunal review

[In] May 2011 the applicant applied to the Tribufal review of the delegate’s decision. The
applicant was not represented in relation to theeve by a registered migration agent.

The applicant did not provide any documentary evige or a submission, to the Tribunal.
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The applicant appeared before the Tribunal [in] Aug2@11 to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Nepali and English languages.

The applicant said that when he was answeringulkestmns in the protection visa application
form about why he could not return to Nepal, heterrois answers in Nepali and then the
interpreter translated this into English and typéuato the form. He said that the interpretedrea
the answers over to him before he signed the form.

The applicant said that he was born in [Villagar2],Town 1] district and he lived there with his
parents for about 14 or 15 years until he finidlgedde deleted: s.431(2)] at school. He said that
he then moved to Kathmandu where he undertookgustudies] at school and lived in a school
hostel. The applicant said that he did not retarhis village at all whilst he was undertaking
[these studies] because of the political situatiah after that he used to return quite regularly t
visit his parents.

The applicant said that after he had undertakefsttieool] exam he went to live at his oldest
sister’s house in Kathmandu. He said that oncedlderéceived his exam results he started at
College where he undertook [higher grades].

The applicant said that he lived with his sisteiKathmandu for about 5 years, right up until he
left for Australia.

The applicant said that whenever he had vacatiensduld travel to the village to visit his
parents. He said that the village is very rematdiawould take nearly 3 days to travel there
from Kathmandu. He said that from the village #smecessary to walk for one day, then take a
jeep for 4 or 5 hours, and then travel for one loapus, to get to Kathmandu.

The applicant said that he was sent to Kathmangktudy] because of the security situation in
his village. He said that at that time the Maoisted to come to his village and take young
people away to fight for them. The applicant shat tvhilst he was studying [a particular grade],
and after he finished [that grade], the commanddnis village kept talking to him, trying to
pressure him into forming a group of young peopliegght. He said that his parents thought that
he was at risk from the Maoists and that is why thecided to send him to Kathmandu for the
rest of his schooling.

The applicant said that the last time that he netdito his village to visit his parents was about
one year before he left Nepal to come to Austrdfia.said it was in Jestha in 2066 in the Nepali
calendar.

The applicant said that he has two sisters andmother. He said that one of his sisters lives in
the village and the other lives in Kathmandu. Hd 8zat his brother is 4 or 5 years younger than
him and he has been to the same school as theamidind will now go to the same College and
live with his sister in Kathmandu.

The applicant said that his parents are farmer$iana the village by themselves. He provided
their names and said that they are both [agesadeleid31(2)]. He said that they believe in the
King and support the Rastriya Prajatantra PartypaNéut they do not attend any political
activities. The applicant said that his brothad &vo sisters are not involved in any political
activities but they probably believe in the mongrciihe applicant said that none of his family
members have had any problems because of theiicpbliiews but he and his brother had some
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problems in the village because of the politicalaion and that is why they went to Kathmandu
to finish their schooling.

The applicant said that his brother could have gomkhara for his schooling but their parents
decided to send him to Kathmandu because the appheas there.

The applicant said that it takes about two daygeticto Pokhara from his village because it is

necessary to walk a long distance. The applicadtthat he goes through Pokhara when he is
travelling to Kathmandu but he has not spent tineed. He said that he knows friends from his

village who went to study in Pokhara.

The Tribunal asked the applicant whether the RRffoathe RPP-N have quite a bit of support
in Pokhara. He said that he had no idea. Theumabasked the applicant whether RPP
members have been elected as Mayors or Deputy bagdPokhara or as members of the
National Assembly representing Pokhara. The applisaid that he does not know about
Pokhara.

The Tribunal asked the applicant whether he woalgehthe skills to work as a loan officer
elsewhere in Nepal. He said that he has.

The applicant said that he provided the originglyoof all his identity documents, including his
Nepalese citizenship certificate, to the Departméte said that the Department later returned
the original documents to him, and he has thenoaieh The applicant described the process
that he followed in obtaining the citizenship dectite. He said that he applied for the certiicat
when he was about 18 years old because it madssigrefor him to do a lot of things: for
example, he needed it to obtain a driver’s licetxepen bank accounts and withdraw money,
and a citizenship certificate is required in ortbeapply for some jobs.

The applicant said that he travelled to Australiaadalse Nepalese passport issued in the name
of [Mr A]. He described the process in which he migh an agent and paid money to an agent.
He said that the whole process, from the timelpdirst met the agent in a café to the day on
which he left Australia with a false passport andaa ticket, took one week.

The applicant said that he later obtained a Nepadassport in his own name because one of his
friends told him that he would need a passportelkasg a citizenship card for identity purposes.
The applicant said that he later realised thatwlas incorrect advice, but by that time he had
contacted his father in Nepal and asked him torosgaa passport for him.

The applicant said that he completed College atvouyears before he left Nepal. He said that
after he finished College he went back to his géland then returned to Kathmandu. He said
that he waited 6 months to receive his results,lendid a computing course.

The applicant said that he then met a man namedB[Mwho was the vice president of the
student union and also an active leader in the RPFhe applicant said that he and [Mr B] have
the same political views, and believe that the Kglike a God.

The applicant said that during his first year aft@ishing College he spent time visiting places
with political people. He said that during thimé he travelled to his village and organised a Tea
Party there, to persuade people about RPP-N plas;iand he also attended a mass meeting in
[Town 1].
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The applicant said that after about one year [Mh&ped him to get a job. He said that he
worked for [Employer 4] in Kathmandu as a loan a#fi for one year, finishing in the same
month that he started.

The applicant said that he left his job [in] MayeafYCL workers came to his workplace to
collect money. The applicant said that it wasehmeonths from the time that he finished his
work and the time that he left Nepal.

The Tribunal said to the applicant that he hasteithe left his job three months before he left
Nepal [in] August 2010, but in the written staternghich he provided to the Department he has
stated that he worked for [Employer 4] from AugB809 until August 2010. The Tribunal
asked the applicant to exaplin the discrepanciennformation that he has provided.

The applicant said that when he was writing théegstant he knew that he had worked for
exactly one year but he couldn’t remember exackigmhe had started and finished the job. The
applicant said that he is confused with the Englstes. He said that he left the job at either the
end of July or the beginning of August.

The applicant said that after [a date in] May 26&@idn’t go to his job regularly. He said that
he only went there intermittently because he hathlpms. He said that he left his paid job in
May but he still went to his workplace at timesomder to handover to the new person. The
applicant said that there was only one week betvanfinishing the job and travelling to
Australia, and even during that week he went toaldekplace intermittently.

Political activities

The applicant said that he was a general memlibed®PP-N. He said that the RPP-N believes
that the King should rule the country. The appltascribed the philosophy of the RPP-N and
why he joined. He described the difference betweenRPP-N and the RPP and named the
leaders of the two parties. He said that executiembers of the RPP-N have a right to vote and
general members do not.

The applicant said that he became a member of RPR}M$tha 2066, which was about 18 or 19
months before he left Nepal. He said that he jolmepaying $10. He said that he has a RPP-N
membership card but it is at his sister’s houg€athmandu. He said that he didn’t realise that
he would need it in Australia.

The applicant said that when he was in KathmandudigMr B] whom he mentioned earlier,
who was an active RPP-N leader within the studeittru He said that he helped collect people
to attend a large meeting which took place [in] @aa2065 in the Nepali calendar. The
applicant said that during the course of this nmeghie met the central leaders of the Party. The
applicant said that this was about two years bdierkeft Nepal.

The applicant said that at the time that he becamember he was living in [Suburb 3] in
Kathmandu, but he went to [name deleted: s.43¥Righ is a suburb in Kathmandu where the
head office of the RPP-N is situated.

The applicant said that after he became a membéneoRPP-N, the first activity that he
participated in was the three day meeting. He Satlhe helped to advertise and distribute
pamphlets to people.



66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

The applicant said that the next activity that hdipipated in was a national rally in June 2009
in Kathmandu, during which the RPP-N made varicersands.

The applicant said that he then went to his villagd he organised a Tea Party, which was
disturbed by the YCL. He said that this was alometyear before he left Nepal. He said that the
YCL have a big influence in his village, and mosople in the village support the YCL.

The applicant said that about 10 to 15 people dtteémthe Tea Party that he organised. He said
that during the Tea Party about 20 people froniviGe arrived. He said that the YCL people
told him that he cannot organise any political esérere, and they told the people attending that
they should go home. He said that as a resulieoY CL intervention he was unable to go ahead
with the Tea Party.

The applicant said that three days after this ewidhe travelled to [Town 1], which is [a] town
in Baglung district, as a RPP-N leader named [ndeteted: s.431(2)], who is [official deleted:
s.431(2)] of the Party in Baglung district, had eslim to go to a programme there to help
spread the party’s influence. He said that thaypéd to develop the Party in every village in
the district.

The applicant said that after the programme in [Tawhe was returning to his village, planning
to do more things for the RPP-N in his village, wine and his friend [name deleted: s.431(2)]
were attacked by YCL supporters at a town callemhit 5].

The applicant said that he did not participateny ather RPP-N activities in his village or in
Baglung district. He described other RPP-N actgithat he was involved in in Kathmandu. He
said that he attended demonstrations and prosestsis role was mostly to distribute pamphlets
and information. He described one of the large ipylybtests and said that it was attended by
thousands of people including many people comingathmandu from other villages. The
applicant said that he also joined in some meetarys attended the annual general meeting for
the RPP-N. The applicant said that he was a hedpleer than an organiser.

The applicant said that the last RPP-N event thattended was the King’s birthday celebration
event which took place about one month before fiéNlegpal. He described this event.

The applicant said that he was not a member dRBPIe-N at the time of the national elections.
He said that the RPP-N did not run an election @agmpin Baglung district at the time of the
national election because the influence of the Btadn the district was so strong that people
were afraid to campaign against them.

The applicant said that he has not been involveanin political activities since arriving in
Australia in August 2010 as there are no partipeagenting the RPP-N in Australia, but he has
been involved in some indigenous programmes.

Attack in [Village 5]

The applicant described the incident in which fanes that he and his friend [name deleted:
S.431(2)] were attacked in [Village 5] on the wayte from the RPP-N meeting in [Town 1]. He
said that about 10 people with red bandanas ar@ncheads came up to him and his friend and
asked his friend whether he had participated imtbeting in [Town 1]. He said that his friend
said that he had, and the men then started taulpeais friend and then attacked him. He said
that he was punched in the back and he fell fonwardis elbows and then they kicked him and
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used wooden things on his back. He said that threats® had iron rods but he did not think that
they used them.

The applicant said that there was a small gapdrcittle of people and he managed to escape
through that gap. He said that he was chasedvdnla but he managed to get away. He said
that he had scratches on his knees and arms andfdfuising on his back but no other injuries.

The applicant said that at the time that he andrieisd were attacked they had been walking
away from [Town 1] for one day. He said that hetmibt know why the men suspected them of
being involved in the RPP-N meeting in [Town 1].eTdpplicant said that the men may have
known that he had been involved in organising tha FFarty in his village. He said that he knew
some of the men. He said that some of the men frare[Village 5] and two of the men were
from his own village.

The applicant said that the men had bandanas arh#eeds, and on the bandanas was written
“YCL".

The applicant said that the attack occurred inafternoon and at about 6pm he got to the
medical clinic, and he found his friend there aslgeople had brought him to the clinic. He
said that his friend was more badly injured tham,band had a broken arm. He said that his
friend is in Portugal at the moment and has appgbeasylum there.

The applicant said that that night he and his ttistayed at a village one hour away and then the
following day they continued their journey to hidage. He said that he stayed overnight at his
parent’s house and then the next morning he leK&hmandu. He said that he was afraid that
the people who had attacked them might find hirhigwvillage and so he only stayed there
overnight.

Demands for Money and Threats

The applicant said that he had been planning yastais village but after the attack in [Village
5] he thought that he could not stay there. Hie theat one of his friends organised the job in
Kathmandu for him.

The applicant said that [in] May 2010 the Maoisttdha huge protest lasting more than 7 days.
He said that during this period they collected nyoinem people.

The applicant said that the Maoists / YCL camasamployer’s premises to collect money as a
donation. He said that there were about 7 ortBeah, including two YCL commanders whom
he named. The applicant said that the men spahis taoss first, and his boss said that he was
not going to give them any money. The applicaiut #wt he also said that they should not give
them any money.

The applicant said that the situation got very dad one of the men started to get out a gun,
although one of the commanders stopped him. Thiecappsaid that his boss was very afraid of
the men and so he promised to give them some matexy

The applicant said that whilst this was happeniagvas in the office, and he was involved in
talking to the men. He said that he was sayinghisaemployer should not give them money.
The applicant said that later when the situatiolvgwse he kept quiet.
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The Tribunal said to the applicant that it is hi@ardnderstand why the applicant would speak up
in this situation, particularly given that he clairtinat he had previously been attacked by the
YCL and he would have known that speaking out wauithim at risk. The applicant said that
he was aware that he was putting himself at riskbuelt compelled to speak out. He said that
he is a member of the RPP-N and a responsiblegitand it is not easy to get money and the
money would go for nothing, and so he expressedgirgon.

The applicant said that the men said “We are reéadkll, and ready to die”. He said that the
men then left.

The applicant said that that night he receivedegpt®ne call in which he was threatened because
of the incident with the YCL men at his workplaceéle said that the caller said to him that he
had two options: he must either leave his job or fbe Maoist Party, and if he did not do this
they could do anything to him anytime. The applicgaid that he talked to his boss about this
and he told his boss that the whole office wasla riThe applicant said that as a result of this
threat he left his job.

The applicant said that he did not know how the 0L his telephone number. He said that it
made him feel very scared because he realisethéatan get any information they want about
him.

The applicant said that when he left his job hedigo to the office for two days, and after that
he only went irrregularly. He said that later oa ¥CL became aware that he had left his job and
they telephoned him again.

The applicant said that he was threatened contsiyotie said that they told him that he had to
leave his job and join the YCL. The applicant shat the YCL and Maoists came to know more
about the RPP-N programmes that he had been involvand they threatened him about that.

The applicant said that he reported the threatsstpolice at [Suburb 3] police station, but they
told him that it is not possible to provide him lwgecurity 24 hours per day. He said that he did
not ask the police to give him any documentatioevagence that he had reported the matter, as
he did not realise that he would need this.

The applicant said that he did not know whetherMlaists or YCL came to his employer’s
office on any later occasion, as he had left his jble said that he believed that they had not
come to the office again to ask for money priohito leaving Nepal.

The applicant said that 15 days before he left Nepawever, they came to his former
employer’s office and asked about him. He saithlke felt so insecure that four or five days
later he decided to come to Australia. He said ltleatvas able to organise a passport within a
week.

The applicant said that it would not be safe fon o live in another rural area of Nepal, or in
Pokhara. He said that he did not believe that heldvibe safe in any area of Nepal, even in a
remote area, because the Maoists and YCL havegoe links to other places and wherever he
went they would be able to get information about.hi
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S 424AA —part 1

The Tribunal said that the applicant had an ineamvith a Departmental officer [in] February
2011, and the Department made a record of thawiete. The Tribunal said that it will ask the
applicant to comment on some of the informatiothmrecord of interview.

The Tribunal said that the record of interview gates that during the interview the applicant
described an incident in which some Maoists cantbégremises of [Employer 4], where he

worked, and threatened the Managing Director ofdbmpany, pointing a gun at him, and

demanded that the company pay them money. Tihedal said that the record of interview

indicates that the applicant also said that theisMadater asked his company for more money,
and also warned him, and that he didn’t want tsedrouble for the company and so he left his
job.

The Tribunal said that this information in the rnet@f interview is relevant because the
applicant did not mention these demands for mondyis statement, and so the information
indicates that during the interview the applicaggatibed the context in which he was threatened
by the Maoists in Kathmandu in a way that is défarfrom the way that he described it in his
statement. The Tribunal said that this informaiiohe record of interview is also relevant
because it indicates that during the interviewapplicant said that the Maoists made a second
demand for money, whereas during the hearing thkcapt said that he did not think that the
Maoists had come to his workplace to make a furdeanand for money prior to him leaving
Nepal.

The Tribunal said that as a result of this infororatand other information, the Tribunal may
conclude that whilst the applicant was in KathmatiuMaoists and the YCL did not threaten
him that they would seriously harm him becausa®phlitical beliefs. The Tribunal said that it
may, as a result of this and other information,idket¢hat there is not a real chance that the
applicant would be seriously harmed if he returteedNepal, and that he does not meet the
requirements for a protection visa. The Tribursideal the applicant whether he would like to
comment on the information in the record of intewi The applicant chose to respond
immediately.

The applicant said that people who donate monthettMaoists can live safely in Nepal. He said

that he cannot donate money to them, and so itdafe for him to go back. The applicant said
that they came back to his workplace again butith@at mention anything about money. The

Tribunal asked the applicant whether he was nowngatat the Maoists came back to his

workplace a second time and demanded money. Héteditle was not sure. He said that they
may have come, or not come. He said that durisgnteérview he guessed that they might have
come and so he said that.

The Tribunal said to the applicant that the otlssué that the Tribunal was asking him to
comment on was that during the hearing he has tkatdMaoists came to his office and

demanded money, but in his written statement haalighention this. The applicant said that he
may not have had time to remember that.

S 424AA — part 2

The Tribunal said that it will ask the applicantd@mment on some other information in the
record of interview.
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The Tribunal said that the record of interview gates that during the interview the applicant
described an incident in which a group of YCL supgrs attacked him and his friend, and the
Tribunal asked the applicant how many people attdd¢km and he said “20 to 25 people”.

The Tribunal said that this information in the net@f interview is relevant because this
information is inconsistent with the informationatithe applicant has provided during the
hearing, when he said that “around 10" people wevelved. The Tribunal said that this
information in the record of interview is relevadrgcause it may indicate that the attack at
[Village 5] did not in fact take place.

The Tribunal said that as a result of this inforeratand other information, the Tribunal may
decide that there is not a real chance that thicappwould be seriously harmed if he returned
to Nepal, and that he does not meet the requirenfiena protection visa. The Tribunal asked
the applicant whether he would like to commenttos information in the record of interview.
The applicant chose to respond immediately.

The applicant said that he is not able to say aetenumber of people who attacked him. He
said that he had guessed the number. He saidt tvas a large number of people, but he
couldn’t say whether there were 10 or 20 or 25 femvolved in the attack.

The Tribunal asked the applicant whether thereamgthing further that he wishes to say about
the reasons that he cannot return to Nepal. Thiecappsaid that it is not safe for him to return.
He said that it is true that it is more politicadhable in Nepal now, but there are still Maoisid a
YCL and there is still violence.

The applicant said that he had a good job in Napdlhe wanted to remain in that job, and in

Nepal, but he couldn’t. He said that he had naaghlout to leave. He said that he realises that it
is not good to apply as a refugee, but he had it dde requested the Tribunal to consider his

case fairly. The Tribunal said that it would do so

The Tribunal obtained country information from war$ sources.
Political background in Nepal

The US Department of State’s Background Note orelNegted 20 December 2010 provides the
following information:

“Nepal held its historic Constituent Assembly (G&gction on April 10, 2008. Primarily
mandated to draft a new constitution of Nepal, @& also serves as a Parliament. The
Communist Party of Nepal (Maoist), now known as Wmited Communist Party of Nepal
(Maoist), emerged as the largest party securings28s, followed by the Nepali Congress Party
with 115 seats, and the Communist Party of NepaledriMarxist Leninist with 108 seats. The
Terai-based Madhesi People's Rights Forum, secldhgeats emerged as a new political force
in Nepalese politics. Twenty-one smaller partiesiLiding 2 independent candidates, received 95
seats. ...

... After the April 2006 cease-fire announced bygiteernment and the Maoists, incidents of
human rights violations by the government declswdastantially while incidents of human rights
violations by the Maoists remained relatively unigola Even after signing a comprehensive
peace agreement with the government in Novembed, 2080ists' extortion, abduction, and
intimidation remained largely unchecked. Althougtizaties by other political parties have
increased significantly in the rural parts of Neppblitical party representatives, police, non-
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governmental organization (NGO) workers, and jouisia reported continuous threats and
intimidation by Maoist or Young Communist Leaguél{)¥cadres.”

Rashtriya Prajatantra Party (“RPP”)

Country information sources indicate that the RaghPrajatantra ParfyRPP”), or National
Democrat Party of Nepal, was formed in 1990 andbedtes constitutional monarchy. The
website of the RPP claims that its three main ioigiokl pillars are Nationalism, Democracy and
Liberalism, and that it is pro-free marKdh Nepali politics the RPP is considered to bhtrigf-
centre and pro-monarchy; however sources indidai@dduring 2010 the party adopted more
centrist political stances on a number of issues.

The RPP does not enjoy significant political suppoNepal in comparison to the three main
political parties: the Communist Party of Nepal adét (CPN-M), the Nepal Congress (NC),
and the Communist Party of Nepal — United Marxishinist (CPN-UML). In elections for
Nepal’'s National Constituent Assembly, held on J0ilR2008, the RPP did not win any seats in
directly contested constituencieaccording to Nepal's Election Commission, the R&¢&ived
263,431votes, compared to 3,144,204 for the Comsharty of Nepal — Maoist (CPN-N).
This equates to only 3.01 per cent of the poputée.v However, the RPP was allocated eight
seats by the Election Commission based on its ptiopal voté. In contrast, the CPN (M) won
229 seats, of which 129 seats were directly elected seatsandher 100 seats were awarded
based on its total proportion of vofes.

Both the RPP and the breakaway Rashtriya Prajat&atrty-Nepal (“RPP-N") have absorbed
smaller, pro-monarchy/Hindu parties in order to aenviable political organisations. In 2010,
the RPP reunited with the Rashtriya Janashakty PRaPY; the RJP having split from the RPP
in 2004. In 2007 the RPP-N “absorbed” the Rashtisggatantra Party (Rastrabadi), also known
as the RPP (Nationalist), and the Nepal Bidwatshad (NBPY There also appears to be some
movement of officials between the two parties; 0@, the chairman of the RPP, Shumshere J.
B. Rana, was dismissed and has since become vigevzn of the RPP-R.

1 *About RPP’ (undated), Rashtriya Prajatantra Peepsitehttp://www.rppnepal.com/channels/aboutus. htm
Accessed 17 July 2007.

2 Election Commission, Nepal 2008, ‘CA Election 2064

PARTY WISE PR Results’, CA website, 9 Mhitp://www.election.gov.np/reports/CAResults/repartly.php

- Accessed 6 June 2010.

3 Election Commission, Nepal 2008, ‘CA Election 2064

PARTY WISE PR Results’, 9 May
http://wwwelection.gov.np/reports/CAResults/reparty.php?selectedMenul=Party%20Wise%20Count%20In
%?20Nation(English}- Accessed 6 June 2011.

*‘EC declares PR results; Maoists bag 100 seats;3&nhd UML 70’ 2008Nepal News25 April
http://www.nepalnews.com/archive/2008/apr/apr256@8yphp- Accessed 15 November 2010 - cx253386

® Banks, A. et al. 2010, ‘NepaPolitical Handbook of the Wor|dCQ Press, Washington
http://library.cqpress.com/phw/document.php?id=pbW® Nepal&type=toc&num=5 Accessed 3 May 2011.
\\ntssyd\REFER\Research\INTERNET\Global\Politicalrtdbook\2010\Nepal.mht

6 ‘EC declares PR results; Maoists bag 100 seats7®l&hd UML 70’ 2008Nepal News25 April
http://www.nepalnews.com/archive/2008/apr/apr256@8yphp- Accessed 15 November 2010 - cx253386
"*RPP, RJP expand committee for unification’ 20IBe Himalayan Time§ April
http://www.thehimalayantimes.com/fullTodays.phpdieee=RPP%2C+RJP+expand+committee+for+unificati
on&NewsID=237685- Accessed 14 April 2011.

8 Banks, A. et al. 2010, ‘NepaPolitical Handbook of the WorJdCQ Press, Washington
http://library.cqpress.com/phw/document.php?id=pbW® Nepal&type=toc&num=5 Accessed 3 May 2011.
? ‘RPP-sacked Rana nominated RPP-N vice chair’ 2Rathmandu Post25 November
http://www.ekantipur.com/2010/11/25/top-story/rmmked-rana-nominated-rpp-n-vice-chair/325590/
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Rashtriya Prajatantra Party-Nepal (RPP-N)

The Rashtriya Prajatantra Party-Nepal (RPP-Npigakaway party of the Rashtriya Prajatantra
Party (RPP). The RPP-N currently has four seatthénnational assembly, allocated on a
proportional representational ba¥isThe total number of seats in the National Assenigbly
501 The 2008 election result indicates that the RR#d&s not enjoy mass political supportin
Nepal. Indeed, a May 2011 article in thelegraph Nepatiescribes support for the RPP-N as

“meagre”’?

The RPP-N is the only party that is emphatically-pronarchy, with a political platform almost
solely based on campaigning for a referendum onetsteration of the monarch¥.According
to thePolitical Handbook of the Wor]dn 2008 the RPP-N was the only parliamentaryydhet
voted against the re-constitution of Nepal as aép.**

The International Crisis Group (ICG) reported tinetRPP-N campaigned in the 2008 elections
on an “explicitly monarchist platform, demandingtthe future of the monarchy be decided by
a referendum and calling for its continuation asmstitutional entity.” The ICG argued that the
RPP and the Rashtriya Janashakti Party (RJP) “are ambivalent towards the palace” than the
RPP-N. The head of the RPP-N, Kamal Thapa, wastbiedéng’s home ministér.In 2005, the
RPP-N participated in the administration appoint®dthe king after he dismissed the
government and dissolved the National Assembly.

While there is little apparent nostalgia for Kingabendra in Nepal, the International Crisis
Group (ICG) believes that the RPP-N deliberateigdithe end of the monarchy with the end of
Nepal as a Hindu state, an issue that does contany in the Hindu majority country.The
logic would appear to be that the RPP-N is attengptid broaden its appeal by capitalising on
common religious anxieties.

In 2011, the ICG reported that the RPP-N mainteise relations with right-wing Hindu groups
in Nepal and India, including Vishwa Hindu MahadaifgHM) and its youth wing, the Hindu
Yuva Sangh (HYS). The HYS reportedly “cooperatassely” with the Shiv Sena, and its
members “hold positions in the RPP(N.”

194EC declares PR results; Maoists bag 100 seats{®énd UML 70’ 2008Nepal News 25 April
http://www.nepalnews.com/archive/2008/apr/apr256@8\php- Accessed 15 November 2010.

1 Banks, A. et al. 2010, ‘NepaPolitical Handbook of the Wor|dCQ Press, Washington
http://library.cqpress.com/phw/document.php?id=pbW® Nepal&type=toc&num=5 Accessed 3 May 2011.
12:kamal Thapa’s Change of Heart: Distancing fronphleMonarchy Revival’ 2011Telegraph Nepal7 May
http://www.telegraphnepal.com/headline/2011-05-8ikl-thapas-change-of-heart:-distancing-from-nepal-
monarchy-revivat Accessed 9 May 2011.

13 International Crisis Group 200Bepal’s Election and Beyon@risis Group Asia Report N°149, 2 April, p.4.
14 Banks, A. et al. 2010, ‘NepaPolitical Handbook of the WorJdCQ Press, Washington
http://library.cqpress.com/phw/document.php?id=pdW® Nepal&type=toc&num=5 Accessed 3 May 2011.
'3 International Crisis Group 200Rgpal’s Election and Beyon@risis Group Asia Report N°149, 2 April, p.4.
8 Banks, A. et al. 2010, ‘NepaPolitical Handbook of the WorJdCQ Press, Washington
http://library.cqpress.com/phw/document.php?id=pdW® Nepal&type=toc&num=5 Accessed 3 May 2011.
" International Crisis Group 201Mgpal: Identity Politics and FederalisrErisis Group Asia Report N°199, 13
January, p.20.

18 International Crisis Group 201flepal: Identity Politics and Federalisrerisis Group Asia Report N°199, 13
January, p.21.
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Maoists / YCL in Baglung district and Nepal generdly

In the April 2008 elections, the Communist PartiNepal — Maoist (CPN-M) emerged with the
largest proportion of seats in the national Coustit Assembly (CA).

The Young Communist League (YCL) is the youth wamgl main militia of the Communist
Party of the Nepal — Maoist (CPN-M).

The Carter Centre reported that during 2006 YCL mensmoccupied property belonging to the
Nepal Food Corporation in Baglung, turning buildngto YCL camps, and using one site as a
CPN- M party office'®

The integrity of the 2008 election organised by &lepElectoral Commission was praised by a
number of international government and non-goveminoeganisations. However, Freedom
House states that intimidation of voters by the @®h Young Communist League (“YCL”)
was widespread; the Electoral Commission and thegywere forced to close 33 voting stations
across Nepal due to violence and intimidation.kemnore, three candidates were killed during
campaigning.

Freedom House argues that YCL cadres were respemsila large proportion of the incidents
of violence and intimidation of both voters and +idaoist election candidates throughout
Nepal®

More recently, YCL cadres are major suspects irdthg 2010 murder of Chhabi Lal Karki, a
senior leader of the Communist Party of Nepal téthMarxist Leninist (CPN-UML¥!

The Tribunal did not locate any information thaticated that CPN-M and YCL cadres
intimidate members of the RPP-N in Baglung distridbwever, a large number of sources
indicate that CPN-M/YCL cadres routinely employ lelece and intimidation against their
political opponents, including members of the RiPE RPP-N, throughout Nepal. A large
proportion of these incidents appear to occur igiomal Nepal rather than Kathmandu,

particularly in central Terai districts such as t@ain 2~ 23 24 2> 206 27 28293031

9 The Carter Center 2011, ‘Clashes Between Polifeaty Youth Wings Have Decreased But YCL And UML
Youth Force Continue To Seek Financial Gain’, 2BrEary, Footnote 43, p.19.

% Freedom House 201Qpuntries at the Crossroads 2010 — Nef#tN\HCR REFWORLD, 7 April
http://www.unhcr.org/refworld/docid/4be3c8ce0.htmAccessed 19 July 2010

2L‘PM vows action against killers’ 2018limalayan News Servic#0 July
http://www.thehimalayantimes.com/rssReference.pbp@line=PM+vows+action+against+killers&NewsID=2
49340- Accessed 12 July 2010.

2 Incidents of CPN-Maoist targeting other partigsce the April 2006 cease-fire’ (undated), SoutliBAs
Terrorism Portal websitittp://www.satp.org/satporgtp/countries/nepal/dasaitargetingpartyceasefire.htm
Accessed 9 May 2011.

% Four RPP-N Cadres injured in YCL’ assault’ 20Nepal Mountain New=7 April
http://www.nepalmountainnews.com/cms/?p=2528&ccessed 1 July 2011.

24 Abduction charge on YCL men’ 2016Kantipur, 10 May,
http://www.ekantipur.com/2010/05/10/capital/abdootcharge-on-ycl-men/3140394Accessed 8 Sept 2010.
% paudel, D. 2010, ‘Local Administration impose ewfin Myagdi’, MyRepublica.coml3 February,
http://www.myrepublica.com/portal/index.php?actioews_details&news_id=15094#Accessed 6 September
2010.

Refugee Documentation Centre (Ireland) 2010, ‘Imiation on the Youth Communist League (YCL)', 5
Februaryhttp://www.unhcr.org/refworld/pdfid/4b8fcblelc.pdfAccessed 3 September 2010.



State Protection

126. In 2010 there were at least 50,000 active cadrésmthe YCL. Country information indicates
that they, and also members of the so-called YBatke of the CPN-UML and the ‘Tarun Dal’
of the Nepali Congress, perpetrate violence agaiobtical opponents and, in some cases,
members of the police force. Freedom House sthts'authorities have made little effort to
rein in or punish such violencé?.

127. The US Department of State reports that this isqudarly the case in the Terai. In cases where
party cadres were detained, their political leadéen successfully pressured police to release
them??

128. Human Rights Watch (“HRW”) has also expressed cone¢ Nepali authorities’ failure to
pursue investigations and prosecutions of senimisisaccused of committing serious crimes
during the civil war. In 2010, HRW reported thatrA&apkota, a senior member of the CPN-
M'’s Central Committee, had not been arrested fophit in the 2005 murder of Arjun Larifa.
The US Department of State reports that, as oktiteof 2010, no government officials or
Maoists have been prosecuted for disappearancegydue civil war. The Department also
reports that none of the approximately dozen mestfehe YCL who are believed to have been
involved in the killing of Youth Force member Antlihapa Magar in Biratnagar have been
arrested”

129. Despite the concerns of Freedom House, HRW and#hBepartment of State, Nepali police
have arrested at least some Maoists for violenckiatimidation. In August 2010, police
arrested Sujit BK, a former district leader in ¥eL, for the March 2009 killing of a CPN-UML
Youth Force leader, Prachanda Man Thaiba. Five neesndif the United Communist Party of
Nepal-Maoist (UCPN-M) were charged with the 200Brig of Ram Hari Shrestha in Chitwan.
The police have also issued an arrest warraniefuios Maoist leader Kali Bahadur Kham, for
his role in the robbery of three Chinese businessmé&athmandd?®

2" paudel, D. 2010, ‘Local Administration impose ewfin Myagdi’, MyRepublica.coml3 February,
http://www.myrepublica.com/portal/index.php?actioews_details&news_id=15094#Accessed 6 September
2010.

% gouth Asian Terrorism Portal 2011, ‘Young Commuhisague’, SATP website
http://www.satp.org/satporgtp/countries/nepal/tastoutfits/Y CL.html— Accessed 4 July 2011.

# Untitled 2009, South Asia Media Net website, seuHimalaya Times24 March
http://www.southasianmedia.net/Archive_full.cfm2rii7246— Accessed 7 September 2010.

30 Us Department of State 201Country Reports on Human Rights Practices 2010 palN& April, Sections
la, lc.

3L ‘Incidents of CPN-Maoist targeting other partigsce the April 2006 cease-fire’ (undated), SoutliBAs
Terrorism Portal websitittp://www.satp.org/satporgtp/countries/nepal/dasaitargetingpartyceasefire.htm
Accessed 9 May 2011.

%2 Freedom House 201Qpuntries at the Crossroads 2010 — Nef#N\HCR REFWORLD, 7 April, pp.13-14
http://www.unhcr.org/refworld/docid/4be3c8ce0.htmhAccessed 19 July 2010.

33 US Department of State 201ountry Reports on Human Rights Practices 2010 palN& April, Sect 1.d.
% Human Rights Watch 2010, ‘Nepal: Investigate M&biRole in Killing US Denied Visa for Senior Maois
Politician’, HRW website, 1 Julittp://www.hrw.org/en/news/2010/07/01/nepal-invgate-maoists-role-
killing — Accessed 3 May 2011.

% US Department of State 201ountry Reports on Human Rights Practices 2010 palN& April, Section
l.a, 1.b.

% US Department of State 201ountry Reports on Human Rights Practices 2010 palN\& April, Sect 1.a.
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In January 2010, the International Crisis Grouprega that people who have campaigned for
the authorities to investigate crimes committethoth the Maoists and the security forces have
“faced serious harassment and threats of retaiitio

Country information sources indicate that many oegiin Nepal have little or no police
presence. In a 2009 survey it was found that oflgdycent of Nepalis had a police post in their
locality. In some regions, such as the mid-wesagchfar western regions of Nepal, 58 percent
and 83 percent of survey respondents reportedtghad no police post in their communities.
Most respondents without a police presence in togirmunities stated that they rely on posts in
neighbouring villages for security, seek help freillage security committees, or have no
security arrangements at 3ll.

Human Rights Watch describes the Nepali policecaslp trained and ill-equipped, reporting
that they often fail to investigate cases, desigi¢ml rulings, and regularly refuse to accept
complaints or register cases reported by relatfesctims3® The US Department of State
reports that the police and security forces “hawééd resources and lack sufficient manpower
to effectively enforce law and orde* The generally unarmed police fail to respond irsmo
cases of violence involving Maoists and other armuexlips, particularly in the Terai region.
Considerable discretion in police officers’ enfarant of the law results from the lack of
guidance from superior officers, and there arentspaf police abuse and bribety.

FINDINGS AND REASONS

The applicant claims that if he returns to Nepalt¢his a real chance that he will be seriously
harmed by Maoists and the YCL because of his palibeliefs. The applicant claims that there

is a real chance that he will be killed becausest®emember of the RPP-N and expresses his
views in favour of the monarchy, and because hesesfto join the Maoists and the YCL.

The applicant claims that he became a member dREie-N about 18 or 19 months before he
left Nepal in August 2010, and during that perieddarticipated in a range of RPP-N activities

in Kathmandu, and several activities in Baglungsproe. The applicant claims that during 2009

he organised a Tea Party in his home village inBagprovince, and a few days later he and a
friend were attacked by a group of YCL supportehemwthey were on their way home from a

RPP-N meeting in [Town 1].

The applicant claims that [in] May 2010 he wasiatWorkplace when a group of Maoists and
YCL members arrived and demanded money from thepeoy and that he spoke out and said
that the company should not pay any money to theidta The applicant claims that he received
a telephone call that evening, in which the Mad¥&td. threatened him, telling him that
anything could happen to him if he did not immeelakither leave the company or join the
Maoists.

3" International Crisis Group 201Bepal: Peace and Justicésia Report N°184, 14 January, p.17.

3 Interdisciplinary Analysts and Saferworld 2009, {ack for improved security® survey tracking changing
perceptions of public safety, security and jusfioavision in Nepal April, p.iii-iv.

%9 Human Rights Watch 201 difference to Duty: Impunity for Crimes CommitiadNepa) December, p.2
http://www.hrw.org/sites/default/files/reports/né&lizl Owebwcover.pdf Accessed 9 May 2011.

0 US Department of State Bureau of Consular Affalié1, ‘Nepal — Country Specific Information’,
Travel.state.gov website, 10 Januhtip://travel.state.gov/travel/cis_pa_twi/cis/cisO$Bml#— Accessed 16
March 2011.

“1 US Department of State 201ountry Reports on Human Rights Practices for 20N€pal 8 April, Sec 1d.



136.

137.

138.

139.

140.

141.

142.

143.

144.

The applicant claims that he left his job as alteduhis threat, and that once the Maoists/YCL
learned that he had left his job he received nunwetioreats from them. The applicant claims
that 15 days before he left Nepal the Maoistsefksitis former workplace and asked about him,
and after that he felt so unsafe that he decidachnwould have to leave Nepal, and so he made
arrangements to obtain a false passport so thatdid leave quickly.

The Tribunal considered the applicant to be a btedvitness. The Tribunal found that the
applicant provided a detailed account of his ineatent in RPP-N activities, and of the events
which he claimed caused him to fear persecutiothla@information that he provided during the
hearing was in most respects consistent with tfeenmation provided in his written statement
and in his Departmental interview.

The Tribunal accepts, on the basis of the Nepat#sgenship certificate provided to the
Department, that the applicant is a Nepalese aitarel is outside his country of nationality.

The Tribunal notes that the Department obtainearinétion which indicated that both of the
Nepalese passports provided to the Departmentivaegenuine passports obtained according to
lawful procedures. However the Tribunal finds, leabasis of the applicant’s detailed account of
his family, his educational history, his politicattivities, and various Nepalese people and
places, that the applicant has lived all or mostisflife in Nepal. The Tribunal accepts the
applicant’'s explanations for obtaining the falsesgmrts, and finds, on the basis of the
applicant’s evidence, and the various Nepalesetitgfedocuments provided by him, that the
applicant is a Nepalese citizen.

The Tribunal accepts that the applicant was a mewittae RPP-N. The Tribunal makes this
finding on the basis of the applicant’s evidenchearing and the country information set out
above, as the applicant provided information ab@mRPP-N's platform and about his activities
as a RPP-N member, which was very detailed andhwvigs consistent with the country
information on the RPP-N.

The Tribunal accepts, on the basis of the applis@vidence, that the applicant was attacked by
YCL supporters on the way home from the [Town 1etmg. The Tribunal also accepts the
applicant’s evidence that he spoke out during alléent in which a group of Maoists demanded
money at his workplace, and that thereafter hevedea number of threats from the Maoists or
the YCL which caused him to fear that he would eosisly harmed or killed.

The Tribunal had some concerns about apparent sigtencies between the accounts provided
by the applicant in his written statement, durilgyDepartmental interview, and in the hearing.
During the hearing the Tribunal asked the applitaromment on the main discrepancies.

During the hearing the Tribunal invited the appticto comment on information in the record of
interview indicating that during the interview thpplicant said that the Maoists demanded
money and also made a second demand for moneyjisasnformation appeared to be
inconsistent with the applicant’s response dutiregtearing that he believed that the Maoists did
not come to the workplace a second time to asknfamey.

The Tribunal has re-considered the actual quesasked and responses provided during the
Departmental interview, and accepts that there Eossible explanation for the apparent
discrepancy. The Tribunal accepts that during tapddtmental interview the applicant in fact
said that the Maoists “asked for more money” ardl bt state that this was on a second
occasion. The Tribunal accepts that the applioseyy have been indicating that during the
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incident at his workplace [in] May 2010 the Maoiisk 10,000 rupees but also demanded that
the company pay them more money, and that this dvbal consistent with the applicant’s
evidence at hearing that the Maoists did not th&itworkplace a second time to demand money.

Secondly, the Tribunal considers that the factttiafpplicant failed to mentioned the Maoists’
demand for money in his written statement, anddbethat during the hearing he stated that 20
to 25 people attacked him, rather than “around &@8,not sufficient matters to cast doubt on
whether the [Village 5] attack and the Maoist wddge visit in fact occurred.

The Tribunal finds, on the basis of the applicarvg&lence, that the applicant genuinely fears
that the Maoists or YCL may seriously harm him weerekill him if he returns to Nepal and
continues to support the RPP-N and the monarcliyrefnses to join or support the Maoists or
the YCL.

The country information on Nepal indicates that@oenmunist Party of Nepal-Maoist (“CPN-
M”) is the largest party in the Nepalese governmantl the YCL is the CPN-M’s youth wing
and main militia. Many sources indicate that tlglooaut Nepal CPN-M and YCL cadres
routinely employ violence and intimidation agaitetir political opponents, including against
members of the RPP and RPP-N.

The Tribunal finds that the harm feared by the i@jppk is harm inflicted by the Nepalese State,
or harm in which the State is complicit in tha¢itcourages, condones or tolerates the harm.

The Tribunal finds, on the basis of the countrpiniation, that the Maoists are in government
nationally and that they and their youth wing, ¥eL, wield significant power throughout
Nepal including through intimidation and violencéhe Tribunal therefore accepts the
applicant’s claim that he would not be safe anywharNepal, and finds that the applicant
cannot relocate within the country in order to aubie persecution that he fears.

The Tribunal finds, on the basis of the applicaet/&lence and the country information about
Maoist and YCL antipathy and violence towards ftgal opponents, including the RPP-N,
that there is a real chance that if the applicaturns to Nepal he will be persecuted by the
Maoists or the YCL because of his political view$he Tribunal therefore finds that the
applicant has a well-founded fear of persecutiomdagon of his political opinion.

CONCLUSIONS

The Tribunal is satisfied that the applicant isespn to whom Australia has protection
obligations under the Refugees Convention. Theedfor applicant satisfies the criterion set out
in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratigim the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a persorwtmom Australia has protection obligations
under the Refugees Convention.



