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Introduction
[1] This an application to theobile officiumof this court, in the exercise of its
supervisory jurisdiction, to set aside an intertocwf Lady Cosgrove ("the judge”)
dated 24 November 2004, refusing an applicatiothbypetitioner for statutory
review under section 101 of the Nationality, Imnaigon and Asylum Act 2002 ("the
2002 Act"). It is alleged that the interlocutor wasated by apparent bias and want of
objective impatrtiality on the part of the judge.sirers have been lodged on behalf
of, first, the Advocate General for Scotland, ggesenting the Secretary of State for
the Home Department and, second, the Lord Advasaee Scottish Minister with
responsibility for the administration of the courisScotland and also as representing
the public interest. Each member of the court lwexributed to this Opinion.
[2] Thenobile officiumis a jurisdiction which, in a civil case, may oty
exercised by the Inner House of the Court of Sesdids
"the power of the Court of Session to create aml@se a remedy or grant
relief in circumstances in which there is no statybr common law provision
which provides such a remedy or relief, but whaeeremedy or relief is
obviously necessary and not contrary to the exgdaw":
Stair Memorial Encyclopaediaplume 4, paragraph 4,v."Civil Jurisdiction”. As
Lord Hope of Craighead said Davidsonv Scottish Ministers (No. 2005 SC (HL)
7 at paragraph [64]:
"The general rule is that the power may be exeddis@xceptional or
unforeseen circumstances to provide a remedy whiitiprevent the
oppression and injustice which would otherwise Itdsom the lack of any

other remedy."



The judicial oath
[3] The judge was, on 24 November 2004, a SendttireoCollege of Justice, that
is to say, a judge of the Court of Session andHilgdé Court of Justiciary. All
Senators are, on appointment, installed at agitifrthe Full Bench, in a short but
impressive public ceremony, at which emphasisasqd on all the essential features
of the office upon which they are entering. As pdrthe ceremony, the Lord
President of the Court of Session administers taths) to which each new Senator
assents, and in addition signs the parchments vanekised on such occasions. (In
the expression "oath" we include affirmation, fooge who prefer to affirm: see the
Oaths Act 1978, section 5(1).) The first is thehaaitallegiance to Her Majesty Queen
Elizabeth, her heirs and successors accordingwollhe second is the judicial oath,
which is in these terms:

"You swear that you will well and truly serve Heiapdsty Queen Elizabeth in

the office of Senator of the College of Justice] #rat you will do right to all

manner of people after the laws and usages ofehisn without fear or

favour, affection or ill-will. So help you God."

The statutory provisions
[4] The statutory provisions in force at the tinfale judge's interlocutor were
contained in the 2002 Act, and so far as relevarewn these terms:
"82  Right of appeal: general
(1) Where an immigration decision is made in respéa person he
may appeal to an adjudicator.

(2) In this Part 'immigration decision' means-



(h) a decision that an illegal entrant is to beaeed from the United
Kingdom by way of directions under paragraphs 8Gof Schedule 2 to the
Immigration Act 1971 (c. 77) (control of entry: rewal)...

84 Grounds of appeal

(1) An appeal under section 82(1) against an imatign decision must be

brought on one or more of the following grounds-

(c) that the decision is unlawful under sectiorf 6he Human Rights
Act 1998 (c. 42) (public authority not to act camnyrto Human Rights

Convention) as being incompatible with the appé&ia@onvention rights;

(9) that removal of the appellant from the Uniteddtom in
consequence of the immigration decision would breae United Kingdom's
obligations under the Refugee Convention or wo@diblawful under section
6 of the Human Rights Act 1998 as being incompatitath the appellant's
Convention rights ...

101  Appeal to Tribunal

(1) A party to an appeal to an adjudicator undetige 82 ... may, with
the permission of the Immigration Appeal Tribureglpeal to the Tribunal
against the adjudicator's determination on a pafitdw.

(2) A party to an application to the Tribunal farmission to appeal under
subsection (1) may apply ... to the Court of Seskio a review of the
Tribunal's decision on the ground that the Tribunatle an error of law.

(3) Where an application is made under subsec#pn (

(@) it shall be determined by a single judge bgnefice only to written



submissions,

(b) the judge may affirm or reverse the Tribundésision,

(c) the judge's decision shall be final ...

102  Decision

(1) On an appeal under section 101 the Immigradippeal Tribunal may-

(@) affirm the adjudicator's decision;

(b) make any decision which the adjudicator cowddehmade;

(c) remit the appeal to an adjudicator;

(4) In remitting an appeal to an adjudicator urglgrsection (1)(c) the

Tribunal may, in particular-

(@) require the adjudicator to determine the appeatcordance with
directions of the Tribunal,

(b) require the adjudicator to take additional evice with a view to the
appeal being determined by the Tribunal.

103  Appeal from Tribunal

(1) Where the Immigration Appeal Tribunal deternsia@ appeal under

section

101 a party to the appeal may bring a further alppea point of law-

(@) where the original decision of the adjudicatas made in Scotland,
to the Court of Session ...

(2) An appeal under this section may be broughy with the permission

of-

(@) the Tribunal, or

(b) if the Tribunal refuses permission, the coaferred to in subsection

1)@) ...



(3) The remittal of an appeal to an adjudicatorarrskction 102(1)(c) is

not a determination of the appeal for the purpadéesibsection (1) above."”
[5] It should be noted that by section 26(5)(a)haf Asylum and Immigration
(Treatment of Claimants, etc.) Act 2004, sectiod@ tb 103 of the 2002 Act no
longer have effect. By article 7 of the Asylum dmdnigration (Treatment of
Claimants, etc.) Act 2004 (Commencement No. 5 aadiditional Provisions) Order
2005 (SI 2005/565), however, an application toGlert of Session under section
101(2) of the 2002 Act which was pending immediabefore commencement of the
relevant provisions of the 2004 Act is to contiradier commencement as if that
section had not been repealed. The result, foeptgaurposes, is that if the judge's
interlocutor were to be set aside by us, the peti's application would still be
pending and available for consideration by anojinége of the Court of Session, who
would in that event have the powers provided biglar7(3) of the 2005 Order, which
include power to order the Asylum and Immigratiarbt@inal (which has replaced the

Immigration Appeal Tribunal) to reconsider the alipator's decision on the appeal.

The facts averred by the petitioner:

(1) The background

[6] The following narrative is derived from the areents in the petition. Except
in respect of procedural matters these avermeatsaradmitted by either
respondent. We do not need to decide whether ahegtare true: it is sufficient for
us to treat therpro veritateat this stage.

[7] The petitioner has claimed asylum in the Unikgadgdom in terms of the
Geneva Convention Relating to the Status of Re®Id881 as applied in terms of the

New York Protocol of 1967. Her claim for asylum aret claim for protection in



terms of Article 3 of the European Convention omtdm Rights and Fundamental
Freedoms 1950 ("ECHR") was refused by the Secreta®gate by letter of 11
September 2003.

[8] It is averred that the background to the clainthe petitioner for asylum and
ECHR protection is as follows. The petitioner idR@flestinian ethnicity. Her family
were supporters of the Palestinian Liberation Oigiion ("PLO"). She lived in the
Sabra/Shatila refugee camp for Palestinian refulpeesed in the southern outskirts
of West Beirut, Lebanon. In June 1982 Israeli fereevaded Lebanon seeking to
expel the PLO and in late August 1982 the PLO abtedeave Lebanon under
international supervision. Israel agreed not tcaade further into Beirut and to
guarantee the security of Palestinian civiliansbehind in the refugee camps,
including in Sabra/Shatila. In September 1982 ¢hadli forces entered and occupied
the predominantly Muslim West Beirut and were dgptbaround the Sabra/Shatila
camp. Ariel Sharon was then Israel's Minister ofddee and had overall
responsibility for the conduct of the Israeli Defer-orce in southern Lebanon. In
this capacity, Ariel Sharon invited Lebanese Phgitmilitia units - allied to and
trained and equipped by Israel - to enter the SahdaShatila camps so as to "clean
out the [remaining PLO] terrorists”. Israeli soldisurrounded and controlled the
perimeters of the refugee camp and were instruct@dovide logistical support to the
Phalangists who would enter the camps, find the Rgi@ers and hand them over to
Israeli forces. The instructions to the Phalangstphasised that the Israeli military
was in overall command of all the forces in theaafiéhe Israeli military had set up on
the roofs of nearby tall buildings observation paster the camp. On the evening of
16 September 1982 the Phalangist militia, undectimemand of Elie Hobeika,

entered the camps. For the next 36 to 48 hourSltlaéangists carried out a massacre



on the civilian inhabitants of the refugee campanlliPalestinian refugees, including
the petitioner's grandmother, aunt and uncle, coaisd her husband, cousin and son
in law of that cousin and another cousin were #ill& daughter of one of her cousins
was raped. No individuals were handed over by treddgists to the Israeli forces.
[9] It is further averred that subsequent to thessaare - and in response to claims
that the Israeli Defence Force bore responsiidityithe events at Sabra and Shatila -
the Israeli Government set up a Commission of Iyquinder the chairmanship of
Israel's former Supreme Justice Kahan. The repoltided evidence from Israeli
army personnel, as well as from political figuresl #halangist officers. In the report,
published in Spring 1983, the Kahan Commissioredt#tat it had found no evidence
that Israeli units had taken any direct part inrttessacre and that it was the "direct
responsibility of Phalangists". However, the Kaliammission recorded that Israeli
military personnel were aware that a massacre wpsogress without taking serious
steps to stop it, and that reports of a massagoeogress were made to senior Israeli
officers and to an Israeli cabinet minister. Thén&la Commission concluded that, in
its view, Israelis bore some "indirect responsiyilfor the massacre. Prominent
among individuals whom the Kahan Commission comsiti¢éo be implicated in this
"indirect responsibility”, was Ariel Sharon whonmetKahan commission concluded
bore "personal responsibility”, and recommendetifhAiel Sharon did not resign
the Prime Minister should remove him from officaieh Sharon resigned as Defence
Minister following the Kahan Commission report lpeitnained in the Israeli Cabinet
as Minister Without Portfolio.

[10] Finally, it is averred that Ariel Sharon sufgently became Prime Minister of
Israel in 2001. After his election to the post ohie Minister, a lawsuit was filed by

relatives of the victims of the massacre in Belgaifaging his personal responsibility



for the massacres, under a 1993 Belgian law githegourts in Belgium universal
jurisdiction in relation to war crimes and crimegmanst humanity. The Belgian
Supreme Court ruled on 12 February 2003 that Afelron, among others, could be
indicted in Belgium under this procedure. The Gawagnt of Israel claimed that the
lawsuit was initiated for political reasons and @ected that it be dismissed as an
abuse of legal process. As a result of the intevnak controversy surrounding this
case, Belgium subsequently amended its law to redjuat human rights complaints
could only be filed if the victim or suspect waBelgian citizen or long-term resident
at the time of the alleged crime. Accordingly onS&ptember 2003 Belgium's highest
court dismissed the war crimes complaints againsl Sharon, ruling there was no

longer a jurisdictional basis for the lawsuit totoue.

(2) The history of the petitioner's application forasylum and ECHR

protection

[11] The essence of the claim of the petitionerasylum and ECHR protection is
averred to be as follows. One of the war crime damfs brought in the Belgian
courts against Ariel Sharon was taken in the nahiiss Souad Sorour, a friend of
the petitioner who had been a neighbour of theaipeér at Sabra/Shatila. The
lawyers acting for Miss Sorour contacted the peigr seeking her assistance with the
case. In particular she was asked to collect setésrfrom surviving eye-witnesses in
the camp. The petitioner actively assisted in tieparations for this criminal
prosecution and did so, by investigating mattenegaested, identifying witnesses,
and collating the evidence from the survivors @f thassacre in co-operation with the
Belgian lawyers pursuing the claim. The principaldtan lawyer for Miss Sorour,

Maitre Mehdi AbbesAvocat visited the petitioner in Lebanon and was asgiste



the petitioner in arranging meetings with thesenestses. There was intense
international publicity and media interest in tlase; the petitioner appeared on
television and gave statements to newspapers.résut of her participation in this
matter, her publicly stated views in relation toonaas responsible for the massacre
and the evidence she had uncovered and collatedgition to the massacre, she states
that she now considers that she is at risk of Hewm Israeli agents. She considers
herself also to be at risk from Syrian and Lebase@ncies. She fears the Lebanese
because she has named the Lebanese army as alganvelved in the massacre. She
fears Syrian agencies because of her links witlPti@.

[12] Itis further averred that the petitioner ledigan appeal against the refusal of
her claim for asylum and ECHR protection, in tewhsection 82 of the 2002 Act.
(So far as we can tell, the appeal was againstigida under section 82(2)(h) of the
2002 Act,viz.a decision that the appellant was to be removed the United
Kingdom by way of directions under paragraphs 8Gof Schedule 2 to the
Immigration Act 1971, and the grounds of appealentbose provided by paragraphs
(c) and (g) of section 84(1) of the 2002 Adgt. (c) that the decision was unlawful
under section 6 of the Human Rights Act 1998 andhat removal of the appellant
from the United Kingdom in consequence of the inmatign decision would breach
the United Kingdom's obligations under the Refugeavention or would be

unlawful under section 6 of the Human Rights Ac®3@s being incompatible with
the appellant's Convention rights.) The appeal wezsd before Mr KR Forbes, an
adjudicator. His determination was promulgated 6y 2004. In the
determination it is narrated that the petitionftaily has links with the Palestine
Liberation Organisation. She gave evidence thainsigefeatured in Belgian, Dutch

and Lebanese television programmes about the nrassa@ddition, it is noted, she



claimed to have been involved with the criminal pbeimt lodged in Belgium against
Ariel Sharon, naming Ariel Sharon as an individwalb had involvement in the
massacre and that she claimed asylum and ECHRcparten account of: her
Palestinian ethnicity; her religion as a Muslimr kex as a woman who feared that
she might be raped in order to bring dishonour@nféamily and to trigger her own
"honour killing"; her express political opinion asupporter of the PLO; and the
hostile characterisation of the political opiniomgputed to her by various State
authorities as being anti-Israel, anti-LebaneseantdSyrian. She claimed asylum on
the basis of a fear of persecution from the Isy&sfrian and Lebanese authorities as
well as from anti-Arafat Palestinian factions anddamentalist Islamic groups
should she be required to return to Lebanon. Thedazhtor heard evidence from the
petitioner, from Maitre Abbes and from a Mr Assajournalist who also spoke to the
activities of the petitioner in connection with tBharon case on 22 March 2004.
These other witnesses also lodged written statesn&he adjudicator directed that
the hearing be adjourned to 13 April 2004. Furthedence was heard on that day
and also on 17 May 2004. Before the adjudicatoevtee documents referred to at
paragraphs 3 and 4 of the determination. The achii also had before him the
video of the Dutch TV programme in which the petigr had been interviewed about
the massacre. The formal complaint made in thei8elgrocess against Ariel Sharon
was also produced to the adjudicator at the heamugs referred to in paragraph 3 of
his determination. At paragraph 33 of the detertionahe adjudicator considered the
claim that the petitioner was liable to harm athleads of "the Israelis, their
authorities and the secret service agents." Inqodatt the adjudicator held at
paragraph 33 of his determination that the pet#iomas incredible because of her

failure to mention until her last statement that bld taken part in a TV programme



with Elie Hobeika, by then a Lebanese governmenistar, and Chibli Mallat, a
solicitor who had raised the criminal complainBelgium. The adjudicator refused
the appeal. He did not find the petitioner to beddsle. He reached adverse findings
on the matter of the credibility and reliability thfe petitioner and her supporting
witnesses notwithstanding that the credibilityloé evidence brought in support of
the petitioner's claim was not challenged by ther&ary of State.

[13] Itis further averred that on 11 June 2004pplication for leave to appeal to
the Immigration Appeal Tribunal ("IAT") against shilecision was lodged by the
petitioner's solicitors detailing the grounds onchiithe adjudicator had erred and
seeking permission for the petitioner to lodgeHartevidence to counter certain
findings of fact and assumptions made by the adaidr. The application for leave to
appeal contained 30 grounds. This reflected thietlat the issues in the appeal were
many. The account of the petitioner was complex détermination of the appeal
itself was lengthy. It took three days of evideaod the consideration of lengthy
documentary and video evidence. The determinatsatf iran to some 45 paragraphs
and 17 pages. In the letter of 11 June 2004, teatagexplained that they were
lodging new evidence to deal with a point madehgyadjudicator relative to
Hickman Rose, Solicitors and asked for this to cresaered. They also explained
that a video tape of the television programme imwgl the petitioner, Mr Hobeika
and the solicitor who made the complaint, in relatio which the adjudicator had
held that the petitioner had not appeared, woultbtdged when it arrived from
Lebanon along with a translation. In a subsequedter of 22 July 2004 the agents
lodged with the IAT: (1) a letter from NBN netwoBeirut confirming that there had
been a TV programme involving Mr Hobeika and Mr Mabn 8 August 2001; (2) a

video tape of the programme; (3) the transcrighat programme; (4) a letter from Dr



Banuscher, Fernbank Medical Centre, 29 June 2604 letter from Dr Payne to Dr
Ali dated 19 and typed 22 August 2002; and (6ptestent from the petitioner
explaining why the video had not been producedreefmommenting on the transcript
of the programme, and commenting on the letters fdos Payne and Banuscher. The
letter of 22 July 2004 from the agents explaineg tie letters from the doctors had
not been lodged before.

[14] On 29 September 2004 Mr Allan Mackey, a Viecedtdent of the IAT, made a
decision to refuse the petitioner permission toeabpr his decision was notified to
the petitioner by letter dated 13 October 200& #verred that the petitioner was
advised that this decision could only then be emged by an application to the Court
of Session for statutory review. A petition seeksugh statutory review was then
prepared by counsel, in terms of section 101 o20@2 Act. The productions lodged
with the petition included the whole production$doe the adjudicator and thereafter
the IAT. The facts of the claim as set out in tkétpn narrated the essence of the
petitioner's claim to asylum and ECHR protectidraalset out above. Consideration
of the petition was then allocated by Scottish C€&arvice personnel to the judge.
When an application seeking statutory review is@n¢ed to the court the agent is not
advised which judge the case is to be sent tojUdmge makes a decision on papers
only and there is no opportunity for counsel toegppand make oral submissions, or
indeed any motion for recusal of the judge (secti®h of the 2002 Act). On 24
November 2004 the judge determined the petitioe. @smissed it and affirmed the
refusal of leave to appeal. In terms of Section(3{&) of the 2002 Act a statutory
review "shall be determined by a single judge" emgérms of subsection 3(c) "the

judge's decision shall be final".



The judge's decision
[15] A copy of the judge's decision is before usc8 no suggestion is made on
behalf of the petitioner that, as a decision, ihiany way open to criticism, we see no
need to make extensive reference to its terms. \Bledar is that the judge carefully
considered all the information contained in thegrasent to her. We have not been
asked to consider these papers, and parties preddedfore us on the basis that the
papers contained the information set forth in ther@ments in the present petition,
repeated at paragraphs [7] to [14] above. It i8 aelear that in considering this
information the judge correctly directed herselt@ghe approach she required to
adopt in applying the provisions of the 2002 AdteS®oncluded:
"l find myself quite unable to hold that the Tritalrrred in the exercise of its
discretion or erred in law in refusing permissiorappeal. Further, | consider
that the reasons given by the Tribunal for its sieai are sufficient and

adequate."

The judge's membership of the International Assocition of Jewish Lawyers and
Jurists

[16] Upon receiving intimation of the judge's dears those representing the
petitioner chose, for whatever reason, to makdééurinquiry about the judge. By
means of the Internet search engine Google thepwdsed information about her
which was (and is) publicly available on varioudsi¢ées. One such website was that
of The International Association of Jewish Lawyansl Jurists ("the Association"),

www.intjewishlawyers.orgThe Association has members in several countries,

including the United Kingdom. Many of them haveesgt to their names and contact

details being given on the website. One of thethegudge, who has been a member



since the Scottish branch of the Association wasgarated on 30 November 1997.
Other prominent members of the Scottish judicianpwecame members at that time
were Lord Caplan and Sheriff (now Sir Gerald) Gordbhe Rt. Hon. The Lord

Woolf is an Honorary Deputy President of the Asabon.

[17] The petitioner alleges that, by reason ofrhembership of the Association,
when she pronounced her interlocutor of 24 Nover2béd the judge lacked the
necessary appearance of impartiality in her paditon in the determination of the
petitioner's application. We shall discuss thisgdltion more fully in due course. At
this stage, we propose to set out the materiadlemiVed from the Association's
website, on which this allegation is based. It rhaydivided into the following

categories.

Membership

[18] Under the heading "Membership" this statensgygears:
"Membership in the International Association of I#w_awyers and Jurists is
by direct individual membership. Lawyers and Jsrnsho share the aims of
the Association as described on this site, ar¢aduo join the IAJLJ by filling
out the enclosed membership form and mailing its@ogether with the
annual membership fee for the current year."

A person wishing to become a member is invitedltodit a form, containing this

declaration:
"I hereby apply to become a member of The Inteomati Association of
Jewish Lawyers and Jurists. | declare that | apptbe aims and objects of the
Association and undertake to comply with the Aeschnd Rules of the

Association."



The objects of the Association

[19]

The aims and objects of the Association magliseovered from the home

page of its website, where the following informatie given, under the heading

"Pursuing human rights™:

"The International Association of Jewish Lawyersd darists strives to
advance human rights everywhere, including thegargon of war crimes, the
punishment of war criminals, the prohibition of \weas of mass destruction,
and international co-operation based on the rulawfand the fair
implementation of international covenants and cotives.

The Association is especially committed to issies &re on the agenda of the
Jewish people, and works to combat racism, xendphahti-Semitism,
Holocaust denial and negation of the State of Israe

IAJLJ was founded in 1969. Among its founders weu@reme Court Justices
Haim Cohn of Israel, Arthur Goldberg of the Unitgtates and Nobel Prize
laureate René Cassin of France. Our membershiprigespawyers, judges,
judicial officers and academic jurists in more tt&hcountries who are active
locally and internationally as the need arises. Mership is open to lawyers
and jurists of all creeds who share our aims.

The Association has Category Il Status as a nomgovental organization
(NGO) at the United Nations, enabling it to pagate in the deliberations of
various UN bodies. In this capacity, the repredergaf the Association has
been actively involved in the work of the Commissan Human Rights in
Geneva and of related bodies, and will now be eadjagth the work of the
United Nations Human Rights Council, which has aeptl the Commission

on Human Rights.



The Association also publishes [the magazisftice..which examines a
variety of relevant issues and current topics andailed to thousands of

lawyers and jurists throughout the world..."

Policy Statements
[20] The Association has published on its websagous documents under the
heading "Policy Statements". The petition quotdsrmsively from such of the
documents as had been published before the d#te pidge's interlocutor, 24
November 2004. We do not think it desirable or seaey to repeat these quotations
here, not least because the debate before us tétintwncentrated on other, more
specific material. The extracts would in any evenjuire to be read in the full context
from which they are quoted. It is enough to notle they are taken from statements
made at conferences and the like by individualaegrgly invited or otherwise
mandated to represent the Association, statemeade fmy the Association's president
for the time being and statements made jointlyHeyAssociation and certain other
bodies.
[21] Itis also averred in the petition:
"15. As noted above, the Association also publishussice a quarterly
magazine which contains various legal and politactitles. As a member of
the Association, the [judge] will have receivediss ofJustice Much of the
material published therein is more consistent witlorganisation which,
when viewed reasonably, appears to have a poltarapaigning agenda
going beyond the publication of articles on pulelyal issues. The tone of
language that is used is not that which one nognaai$ociates with an

academic legal journal, notwithstanding that mahthe contributors bear to



be legal practitioners and academics. Although ealdion ofJusticecarries
with it the following disclaimer: 'Views of indivighls and organizations
published inJusticeare their own, and inclusion in this publicaticred not
necessarily imply endorsement by the Associattbe'tenor of the message
from the President of the Association - which iatained at the start of each
issue ofJustice- characteristically expresses strongly wordeevsien such
issues as the need to protect Israel, the critiothe international
community if it is critical of Israel, and the vietat the Middle East situation
Is the 'fault’ of the Palestinians. For exampléssue 30 of Winter 2001 in the
President's Message at the Jerusalem conferenteetine is how risk to State
of Israel is a risk to the future of Jews as a pedpage 5 of the editorial refers
to the Sabra/Shatila trial of Ariel Sharon in Belgiin condemnatory terms.
In particular the Belgian case is held up as amgia of discrimination
against Jews. Page 6 refers to the possible naesktmnilitary force and to
perpetuate our struggle with 3 million hostile Réldans, most of whom from
birth are conditioned to hate Jews'. Page 8 cosfiimat Ariel Sharon attended
the Association conference where he made commbnotg defending Israel
with the sword and that defending Israel is a raspmlity owed to Jews
everywhere as Israel is the ultimate refuge ofa@lls. Pages 16 to 21 contain
an article on 'Anti-Israel Bias in the InternatibAaena: Politicization of
International Criminal Law'. This was a paper detad at the Association's
conference. It discusses the Belgian case aganedt$haron. The paper
asserts that the prosecution is politically motdaand is abusive. At pages
26-28 there is published an article and papercatitof the Durban Conference

on Racism. It contended that politics manipulatés form of legal process.



Justicemagazine has published a number of other artvebeésh deal with the
specific issue of Sabra/Shatila and the proceedngsght in Belgium against
Ariel Sharon. Thus most of Issue 35 of Spring 230&evoted to '‘Belgium's
Justice’, and the Ariel Sharon trial. Page 5 ofRhesident's Message says that
the events in Belgium are of great interest toAksociation. An article which
starts on page 20 discusses the case and assgttsetipolitical nature of the
prosecution was obvious. Page 24 states that #eesteows how 'the law
could be exploited and diverted from its true obyas' and of how victims
could be 'manipulated and exhibited for politicahgl. The Belgian law in this
case is held up as an example of 'a tool for prapdg on page 24. An article
on page 28 on the lawsuit against Ariel Sharorrsefethe trial as a
‘propagandist attempt' to blame Israeisticelssue 39 of Summer 2004
continued the coverage and dealt with th8 tt2ernational Congress in Israel,
which was addressed by Mr Joseph Lapid, the Isdaslice Minister. His
article and conference paper appears at pages 4nd is called 'The
Exposure of the Free World to Terrorism Motivatatetnational Litigation'.
The article in effect asserts that terrorists usléipally motivated litigation
against Ariel Sharon. The Belgian Sharon casevisngspecific mention at
page 6. Mr Lapid refers to the lawsuit as beingounded and duplicitous' and
as 'politically motivated'."

[22] It should be noted that, beyond the above gtsgwe were not invited by

Mr O'Neill to consider in any detail the passagesitJusticefounded on by the

petitioner, although copies of the magazine haen bedged as productions. Mr Tyre

drew attention to the President's Message in issu3 for Spring 2000, which



enlarged on the aims of the Association, and coaththe statements "We are hoping
for an ongoing dialogue between ourselves and than€ll of Europe...", and:
"[T]he law is a powerful weapon, and we, men ananeno of the law, are
sworn to uphold the law, to find ways and meanseairing public order and
protecting the rights of the individual, within thde of law."
The President's Message in issue no. 30 for WBi@R contained (at page 5, referred
to, at least in general terms, in statement 18erpetition, quoted above at paragraph
[21]) the statement:
"[A]bsent in the Belgian dock are those who actueimmitted the murders
in Sabra and Shatila. The only one they propogéaice in the dock is the
Israeli Prime Minister. One group of Arabs killelogher group of Arabs in a
most brutal massacre, and | did not hear of theahebe government setting
up a public committee of inquiry, as did Israelpeing censured in the United
Nations, let alone being accused in a criminal €our
Counsel also drew attention to an article in igsoie35 for Spring 2003 by Prof Yoab
Gelber, Head of the School of History, Haifa Unaiy, entitled "The Lawsuit
Submitted against Ariel Sharon in Belgium: HistatiBackground", which concluded
(at page 28, again referred to in general ternssatement 15 of the petition):
"The lawsuit submitted in Belgium is no more thgor@pagandist attempt-
using a very peculiar situation that Belgian lavg beeated-to blame Israel for
a domestic Lebanese act of revenge and to remimidyetful world of their

continued existence in their camps."



The authorities

[23] We propose at this stage to set out the gral@uthorities to which reference
was made in the course of the hearing. We shalllelthem into two categories,
decisions of the House of Lords and the Privy Cdunt¢he United Kingdom, and
decisions of courts in other jurisdictions. In eaaktegory, we shall set them out in

chronological order.

Decisions of the House of Lords and the Privy Cdunc

[24] (1) In Porterv Magill [2001] UKHL 67, [2002] 2 AC 357, the House of

Lords had to consider the formulation for the tdsaipparent bias as applied to a local

government auditor. Lord Hope of Craighead said:
"99. The test for apparent bias which the audibaighit to apply to himself,
and was applied in its turn by the Divisional Cowas that which was
described iR v GoughH1993] AC 646 by Lord Goff of Chieveley where he
said at p 670:
' think it unnecessary, in formulating the appraf# test, to require that the
court should look at the matter through the eyes @fasonable man, because
the court in cases such as these personifies éisemable man; and in any
event the court has first to ascertain the relegamotimstances from the
available evidence, knowledge of which would natessarily have been
available to an observer in court at the releviame t Finally, for the avoidance
of doubt, | prefer to state the test in terms af canger rather than real
likelihood, to ensure that the court is thinkingpaissibility rather than
probability of bias. Accordingly, having ascertairtee relevant

circumstances, the court should ask itself whetharing regard to those



circumstances, there was a real danger of biaseopdrt of the relevant
member of the tribunal in question, in the sensé ltle might unfairly regard
(or have unfairly regarded) with favour, or disfavathe case of a party to the
issue under consideration by him...'

100. The 'reasonable likelihood' and 'real dartgets which Lord Goff
described irR v Goughave been criticised by the High Court of Austran
the ground that they tend to emphasise the caiet's of the facts and to

place inadequate emphasis on the public perceptitre irregular incident:
Webb v The Quedn994) 181 CLR 41, 50 per Mason CJ and McHugh J.
There is an uneasy tension between these testhandhich was adopted in
Scotland by the High Court of JusticiaryBnadford v McLeod1986 SLT

244. Following Eve J's referenceliaw v Chartered Institute of Patent Agents
[1919] 2 Ch 276 (which was not referred tdRrv Gough the High Court of
Justiciary adopted a test which looked at the questhether there was
suspicion of bias through the eyes of the reasemalan who was aware of the
circumstances: see albbllar v Dickson2001 SLT 988, 1002L-1003B. This
approach, which has been described as 'the redsa@rehension of bias'
test, is in line with that adopted in most comman Jurisdictions. It is also in
line with that which the Strasbourg court has addptvhich looks at the
question whether there was a risk of bias objelstivethe light of the
circumstances which the court has identifiectrsack v Belgiuni1982) 5
EHRR 169, 179-180, paras 30-Xle Cubber v Belgiuni984) 7 EHRR 236,
246, para 30Pullar v United Kingdon{1996) 22 EHRR 391, 402-403, para
30. InHauschildt v Denmark1989) 12 EHRR 266, 279, para 48 the court also

observed that, in considering whether there wagjiéirhate reason to fear that



a judge lacks impatrtiality, the standpoint of tieewsed is important but not
decisive:

'What is decisive is whether this fear can be lobl@ctively justified.’

101. The English courts have been reluctant, fercals reasons, to depart
from the test which Lord Goff of Chieveley so cabf formulated inR v
Gough.In R v Bow Street Metropolitan Stipendiary Magistrdig,p Pinochet
Ugarte (No 2)2000] 1 AC 119, 136A-C Lord Browne-Wilkinson sdltht it
was unnecessary in that case to determine whetheeded to be reviewed in
the light of subsequent decisions in Canada, Nealadel and Australia. |
said, at p 142F-G, that, although the tests inl&adtand England were
described differently, their application was likéhypractice to lead to results
that were so similar as to be indistinguishables Tourt of Appeal, having
examined the question whether the 'real dangenright lead to a different
result from that which the informed observer worddch on the same facts,
concluded irLocabail (UK) Ltd v Bayfield Properties L{@000] QB 451, 477
that in the overwhelming majority of cases the egapion of the two tests
would lead to the same outcome.

102. In my opinion however it is now possible totbés debate to rest. The
Court of Appeal took the opportunity in re Medicaments and Related
Classes of Goods (No P001] 1 WLR 700 to reconsider the whole question.
Lord Phillips of Worth Matravers MR, giving the jghent of the court,
observed, at p 711 A-B, that the precise test tagmied when determining
whether a decision should be set aside on accdlmma®had given rise to
difficulty, reflected in judicial decisions thatdappeared in conflict, and that

the attempt to resolve that conflictiiv Goughtad not commanded universal



approval. At p 711B-C he said that, as the altéradest had been thought to
be more closely in line with Strasbourg jurisprucemwhich since 2 October
2000 the English courts were required to take atmount, the occasion
should now be taken to reviéwvv Gouglto see whether the test it lays down
Is, indeed, in conflict with Strasbourg jurisprudenHaving conducted that
review he summarised the court's conclusions, 22@id-727C:

'‘85 When the Strasbourg jurisprudence is takenantmunt, we believe that a
modest adjustment of the testRnv Goughs called for, which makes it plain
that it is, in effect, no different from the tegipdied in most of the
Commonwealth and in Scotland. The court must éissertain all the
circumstances which have a bearing on the suggettat the judge was
biased. It must then ask whether those circumssawoeld lead a fair-minded
and informed observer to conclude that there waslgpossibility, or a real
danger, the two being the same, that the tribuaal bvased.'

103. I respectfully suggest that your Lordshipsustimow approve the
modest adjustment of the testRnv Gougtset out in that paragraph. It
expresses in clear and simple language a test whintharmony with the
objective test which the Strasbourg court applieemit is considering
whether the circumstances give rise to a reasorgapeshension of bias. It
removes any possible conflict with the test whiemow applied in most
Commonwealth countries and in Scotland. | would é&esv delete from it the
reference to 'a real danger'. Those words no losge a useful purpose here,
and they are not used in the jurisprudence of thessBourg court. The

question is whether the fair-minded and informesenber, having considered



the facts, would conclude that there was a reaipiisy that the tribunal was
biased."

[25] (2) InLawal v Northern Spirit Ltd2003] UKHL 35, [2003] ICR 856,

Lord Steyn, delivering the opinion of the Appell&emmittee of the House of Lords,

said:
"14. InPorter v Magill[2002] 2 AC 357 the House of Lords approved a
modification of the common law test of bias enutezlanR v GoughH{1993]
AC 646. ... In the result there is now no differemetween the common law
test of bias and the requirements under Articlé¢ the Convention of an
independent and impartial tribunal, the latter beime operative requirement
in the present context. The small but importanit stpproved inPorter v
Magill [2002] 2 AC 357has at its core the need for 'the confidence which
must be inspired by the courts in a democraticetp’cBelilos v Switzerland
(1988) 10 EHRR 466, 489, para 6¥ettstein v Switzerlan@pplication No.
33958/96), para 44n Re Medicaments and Related Classes of Good&)No
[2001] ICR 564, 591para 83. Public perception of the possibility of
unconscious bias is the key. It is unnecessargteednto the characteristics
to be attributed to the fair-minded and informedeater. What can
confidently be said is that one is entitled to dode that such an observer will
adopt a balanced approach. This idea was succexqisessed idohnson v
Johnson(2000) 201 CLR 488, 509, para 53, by Kirby J wherstated that 'a
reasonable member of the public is neither complacer unduly sensitive or
suspicious'."

[26] (3) In Davidsonv Scottish Ministers (No 2005 SC (HL) 7 the House of

Lords upheld a decision of the Second Divisionhef Court of Session (2003 SC 103)



that since Lord Hardie had, as Lord Advocate, nstdtements in Parliament about
the effect of certain legislation, he ought noh&we sat as a member of an Extra
Division of the Court of Session to decide a casehich the effect of that legislation
was under consideration. Lord Bingham of Cornlaltls
"7. Very few reported cases concern actual bigbaif expression has to
be used, and it must be emphasised that this isneoof them. Both before
the Second Division and before the House, coumsé¥f Davidson were at
pains to disclaim any challenge to the personabboor judicial integrity of
Lord Hardie. They are not in question. It has hosvéheen accepted for many
years that justice must not only be done but migstlae seen to be done. In
maintaining the confidence of the parties and thigip in the integrity of the
judicial process it is necessary that judicialurials should be independent
and impartial and also that they should appeaetsd> The judge must be free
of any influence which could prevent the bringirfigan objective judgment to
bear or which could distort the judge's judgment] mmust appear to be so.
Following some divergence of view between the coaftEngland and Wales
and Scotland on the correct formulation of the ecirtest (sekocabail (UK)
Ltd v Bayfield Properties Ltf2000] QB 451, paragraph 16), the Scottish test
has come to be acceptedRarter v Magill[2001] UKHL 67, [2002] 2 AC
357, 494, paragraph 103, my noble and learneddriemd Hope of Craighead
expressed the test in terms accepted by the Sé&igigion and by both
parties to this appeal:
"The question is whether the fair-minded and infedobserver, having
considered the facts, would conclude that thereavasl possibility that the

tribunal was biased.'



That, it is agreed, is the test which must be &ppio the facts of this case.

17. ... [l]t is difficult, if not impossible, to fadown hard-edged rules to
distinguish a case where apparent bias may be fisandone where it may
not. Much will turn on the facts of the particutase.... | am...of the clear
opinion that its [the Second Division's] conclusieas justified by the nature
and extent of Lord Hardie's involvement in the jpggsof the Scotland Act.
The fair-minded and informed observer, having adergd the facts, would
conclude that there was a real possibility thadUdardie, sitting judicially,
would subconsciously strive to avoid reaching actasion which would
undermine the very clear assurances he had givieartament.
18. In reaching this opinion | do not overlook amhrage the significance of
the judicial oath. The Lord Justice Clerk, in pagaof his judgment, went too
far when describing this as 'beside the pointmBrily, | agree, the judicial
oath is relevant to a complaint of actual biashwihich this case is not
concerned. But the fair-minded and informed obsemwho is 'neither
complacent nor unduly sensitive or suspiciodishfson v Johnsaf2000) 201
CLR 488, 509, para 53), would be aware in generats that judges take an
oath and would accept that judges try to live utheohigh standard which it
imposes. Such an observer would, | think, regaeduticial oath as 'an
important protection' (as Lord Reed called iSitarrs v Ruxtor2000 JC 208,
253) but not as 'a sufficient guarantee to exchlbegitimate doubt'ibid.)"
[27] Lord Hope of Craighead said:
"45. ... | have to confess that, while | am persabtthat on the facts of the case

this decision is inevitable, | regard it with l@tenthusiasm.



46. It would be easy, were we permitted to tak@oae robust view, to
deplore a system which permits an unsuccessfgahtito challenge a judge's
decision that has gone against him by searchimg #fé event for previously
undiscovered material, like a needle in a haystda, might be thought to
undermine his objectivity. One might think that tast and delay of rehearing
the case would only be justified if there was d pessibility that the wrong
decision had been reached because of the allegedBhit that is not the
approach that we are required to take by articl¢ 6{ the European
Convention on Human Rights and Fundamental Freedairish requires the
tribunal to be independent and impartial, and leySkrasbourg authorities.
And by long tradition in our own country the rulashbeen that justice must
not only be done, it must be seen to be done. Soiit to the determination
itself that one looks, or to the question whetheré¢ has in fact been a fair
trial, but to the tribunalMillar v Dickson2002 SC (PC) 30, para 65. Its
independence and impartiality is the subject af@asate guarantee in article
6(1): Porter v Magill[2002] 2 AC 357, 496-497, paras 108, 109. This is a
necessary element in the fairness, or justicdhetietermination. The means
by which the information that casts doubt on itdependence or impartiality
came to the attention of the person who claimsithveés unfair are
unimportant. The court's duty is simply to exantime information that is put
before it and to assess its consequences."

[28] (4) In Meerabuxv Attorney General of BeliZ005] UKPC 12][2005] 2

AC 513, Lord Hope of Craighead, delivering the jondont of the Judicial Committee

of the Privy Council, explained the circumstandesst



[29]

"1. The appellant is a former justice of the Supre@ourt of Belize. On

18 September 2001 following complaints of misbebawfiled by the Bar
Association of Belize and by an attorney at lawe.was removed from office
by the Governor-General on the advice of the BeNdeisory Council ('the
BAC). ...

2. The appellant's case is that the decision oB#%E€ that he misbehaved
while performing his duties as a judge and its eel¥o the Governor-General
that he should be removed from office were fundaainflawed for two
reasons. The first is that Mr Ellis Arnold, who gided over the proceedings
in his capacity as the Chairman of the BAC, was alsnember of the Bar
Association of Belize by which the majority of tbemplaints of misbehaviour
had been made. It is said that he was automatidedfyualified from taking
any part in these proceedings by reason of his reeshlp of the Bar
Association, or alternatively that a fair-mindealanformed observer would
have concluded that there was a real possibilaylle was biased. ..."

On the question of apparent bias, Lord Hopé:sa

"21  The decision of the House of Lords in #iaochet (No.2rase Rv

Bow Street Metropolitan Stipendiary Magistrate,ERinochet Ugarte (No 2)
[2000] 1 AC 119] to apply the rule which automalligaisqualifies a judge
from sitting in a case in which he has an inteteshe situation in which Lord
Hoffmann found himself appears, in retrospect,aeehbeen a highly technical
one. There was, of course, ample precedent fgprihygosition that the rule
that no one may be a judge in his own cause isardfined to cases where the
judge is a party to the proceedings. It extendsages where it can be

demonstrated that he has a personal or pecuni@ngst in the outcome,



however smallDimes v Proprietors of Grand Junction CarfaB52) 3 HL
Cas 759Sellar v Highland Railway Cdl919 SC (HL) 19. The extension of
the rule was taken one step further when Lord Haffmwas held to have
been disqualified automatically by reason of hrectorship of a charitable
company. That company was not a party to the appeahad it done
anything to associate itself with those proceediBgs the company of which
he was a director was controlled by Amnesty Inteonal, which was a party
and which was actively seeking to promote the éarsthe extradition and
trial of Senator Pinochet on charges of torturedlBrowne-Wilkinson said
that there was no room for fine distinctions irstarea of the law if the
absolute impartiality of the judiciary was to beimained: p 135E-F.

22 One of the undercurrents in that case, whichbeaseen from
comparing the speeches of Lord Browne-Wilkinsop 486 and Lord Hope of
Craighead at pp 141-142, was whether the testpdrapt bias laid down IR
v Gough[1993] AC 646 needed to be reviewed in the lighdubsequent
decisions in Canada, Australia and New Zealanditght into line with the
test which, following earlier English authority,chbeen applied in Scotland.
The House found it unnecessary to conduct thigeveun thePinochetcase, as
it felt able to apply the automatic disqualificatiaule to its circumstances
which were, as Lord Browne-Wilkinson acknowledgéeg 434C, striking and
unusual. But the review which was so obviously eeedas not long in
coming. The Court of Appeal took the opportunityierhpresented itself im
re Medicaments and Related Classes of Goods ()\&021] 1 WLR 700 to
consider the whole question of apparent bias amditsopresence was to be

tested. The adjustment of the tesRiv Gouglwhich was described by Lord



Phillips of Worth Matravers MR at pp 726-727 lantbasis for the final stage
in the formulation of the objective test which & sut inPorter v Magill para
103: whether the fair-minded and informed obserraving considered the
facts, would consider that there was a real pdggithat the tribunal was
biased. As Lord Steyn said limwal v Northern Spirit Lt2003] UKHL 35,
[2003] ICR 856, para 14, public perception of tlssbility of unconscious
bias is the key. If the House of Lords had feledll apply this test in the
Pinochetcase, it is unlikely that it would have found itcessary to find a
solution to the problem that it was presented Wwitlapplying the automatic

disqualification rule.

25 The issue of apparent bias having been raisednévertheless right
that it should be thoroughly and carefully testédw that the law on this
issue has been settled, the appropriate way ofydhis in a case such as this,
where there is no suggestion that there was ap&rso pecuniary interest, is
to apply thePorter v Magilltest. The question is what the fair-minded and
informed observer would think. The man in the streethose assembled on
Battlefield Parko adopt Blackman J's analogy, must be assumeosseps
these qualities. The observer would of course dansll the facts which put
Mr Arnold's membership of the Bar Association ifttoproper context. But
the facts which he would take into account go ferrtihan those described in
the previous paragraph. They include the naturecangposition of the
tribunal, the qualifications which a person mustgess to be appointed
Chairman, the fact that the first proviso to settd(11) of the Constitution

directs the Chairman to preside where the BAC is/ened to discharge its



duties under section 98 and the fact that thisctdoe is subject only to the
special provision which the second proviso makesvimat is to happen if the
BAC is convened to consider the Chairman's remdvair Lordships are
inclined to agree with Carey JA that, if he hacetakhese facts into account,
the fair-minded and informed observer would notéheoncluded that Mr
Arnold was biased."
[30] (5) InGilliesv Secretary of State for Work aRensions [2006] UKHL 2,
2006 SC (HL) 71, in considering the question whethe fact that a medical
practitioner who was a member of a disability applaunal also acted as an
examining medical practitioner ("EMP") on behalftoé Benefits Agency gave rise
to apparent bias on her part, Lord Hope of Craidlszad at paragraph 17:
"The critical issue is whether the fair-minded amdrmed observer would
conclude, having considered the facts, that thexg aweal possibility that Dr
Armstrong would not evaluate reports by other dacteho acted as EMPs
objectively and impartially against the other evide. The fair-minded and
informed observer can be assumed to have accefidhe facts that are
capable of being known by members of the publicegaiy, bearing in mind
that it is the appearance that these facts gieetoishat matters, not what is
in the mind of the particular judge or tribunal ntenwho is under scrutiny.
It is to be assumed, as Kirby J put ilimhnson v Johnsof2000) 201 CLR
488, 509, para 53, that the observer is neitheptarent nor unduly
sensitive or suspicious when he examines the thatde can look at. It is to
be assumed too that he is able to distinguish lBtwehat is relevant and
what is irrelevant, and that he is able when esergihis judgment to decide

what weight should be given to the facts that elevant."



[31] Baroness Hale of Richmond said at paragraph 39
"The 'fair minded and informed observer' is propatudt an insider (ie another
member of the same tribunal system). Otherwisenghed run the risk of
having the insider's blindness to the faults thasiders can so easily see. But
she is informed. She knows the relevant facts. #ralis fair minded. She is,
as Kirby J put it inJohnson v Johnsof2000) 2001 CLR 488, 'neither

complacent nor unduly sensitive or suspicious'."

Decisions of courts in other jurisdictions

[32] (1) INRv S. (R.D.)1997] 3 S.C.R. 484, the Supreme Court of Canada h
to consider an argument that certain remarks mgdeebjudge of first instance raised
a reasonable apprehension of bias. The court lyeddnbajority that they did not. In
the course of their reasons for so holding, L'Haex#Bubé and McLachlin JJ said:

"Il. The Test for Reasonable Apprehension of Bias

31 The test for reasonable apprehension of bilgtsset out by de
Grandpré J. iommittee for Justice and Liberty National Energy Board
[1978] 1 S.C.R. 369. Though he wrote dissentingars, de Grandpré J.'s
articulation of the test for bias was adopted keyrtigjority of the Court, and
has been consistently endorsed by this Court imntieevening two decades:
see, for examplé/alente v. The Quegel985] 2 S.C.R. 67R. v. Lippé

[1991] 2 S.C.R. 11&Ruffov. Conseil de la magistraturgl995] 4 S.C.R. 267.
De Grandpré J. stated, at pp. 394-95:

". .. the apprehension of bias must be a reasemaid, held by reasonable and
right-minded persons, applying themselves to thestion and obtaining

thereon the required information.... [T]hat testibat would an informed



person, viewing the matter realistically and pieadty -- and having thought
the matter through -- conclude. Would he think tha more likely than not
that [the decision-maker], whether consciouslymransciously, would not
decide fairly.' The grounds for this apprehensiarsinhowever, be substantial
and | ... refus[e] to accept the suggestion thatélst be related to the 'very
sensitive or scrupulous conscience'.

32 As Cory J. notes at para. 92, the scope amysticy of the duty of
fairness articulated by de Grandpré depends laagelye role and function of
the tribunal in question. Although judicial proceegs will generally be bound
by the requirements of natural justice to a gredégree than will hearings
before administrative tribunals, judicial decisiorakers, by virtue of their
positions, have nonetheless been granted consldeteterence by appellate
courts inquiring into the apprehension of biassTikibecause judges 'are
assumed to be [people] of conscience and intelédiscipline, capable of
judging a particular controversy fairly on the Isasi its own circumstances'
United States. Morgan 313 U.S. 409 (1941), at p. 421. The presumption o
impartiality carries considerable weight, for aadlstone opined at p. 361 in
Commentaries on the Laws of EnglaBaok Ill, cited at footnote 49 in
Richard F. Devlin, 'We Can't Go On Together witls@aious Minds: Judicial
Bias and Racialized Perspective in R. v. R.D.99§), 18Dalhousie L.J.

408, at p. 417, 'the law will not suppose a pobgilof bias or favour in a
judge, who is already sworn to administer impaitiatice, and whose
authority greatly depends upon that presumptioniéeal. Thus, reviewing
courts have been hesitant to make a finding of mide perceive a reasonable

apprehension of bias on the part of a judge, irathleence of convincing



evidence to that effecR. v. Smith & Whiteway Fisheries L{d994), 133
N.S.R. (2d) 50 (C.A.), at pp. 60-61.

33 Notwithstanding the strong presumption of imigéty that applies to
judges, they will nevertheless be held to certaingent standards regarding
bias - 'a reasonable apprehension that the judgletmot act in an entirely
impartial manner is ground for disqualificatioBlanchette v. C.I.S. Ltd.
[1973] S.C.R. 833, at pp. 842-43.

34 In order to apply this test, it is necessarglisbinguish between the
impartiality which is required of all judges, aretconcept of judicial
neutrality. The distinction we would draw is thaflected in the insightful
words of Benjamin N. Cardozo ithe Nature of the Judicial Procef921),
at pp. 12-13 and 167, where he affirmed the impagaof impartiality, while
at the same time recognizing the fallacy of judinrutrality:

There is in each of us a stream of tendency, vengtbu choose to call it
philosophy or not, which gives coherence and dimedb thought and action.
Judges cannot escape that current any more thanmttals. All their lives,
forces which they do not recognize and cannot n&ae been tugging at
them -- inherited instincts, traditional beliefsgaired convictions; and the
resultant is an outlook on life, a conception afiabneeds.... In this mental
background every problem finds its setting. We itmayo see things as
objectively as we please. None the less, we caarrsme them with any eyes
except our own.

Deep below consciousness are other forces, the dikd the dislikes, the

predilections and the prejudices, the complex sficts and emotions and



habits and convictions, which make the [personktivar he [or she] be
litigant or judge.'
35 Cardozo recognized that objectivity was an irsfimkty because
judges, like all other humans, operate from thein perspectives. As the
Canadian Judicial Council noted@ommentaries on Judicial Conduct
(1991), at p. 12, '[t]here is no human being whioasthe product of every
social experience, every process of educationeardy human contact'. What
Is possible and desirable, they note, is impatyiali
" ... the wisdom required of a judge is to recognconsciously allow for, and
perhaps to question, all the baggage of past ddistand sympathies that
fellow citizens are free to carry, untested, todhave.

True impartiality does not require that the judgedino sympathies or
opinions; it requires that the judge neverthelesfée to entertain and act

upon different points of view with an open mind.’

The judgment of Cory and lacobucci JJ containeddhewing observations:

"(iv) The Test for Finding a Reasonable ApprehemsibBias

109 When itis alleged that a decision-maker isimgiartial, the test that
must be applied is whether the particular conduegyrise to a reasonable
apprehension of biakdziak supra at p. 660. It has long been held that actual
bias need not be established. This is so becaisastally impossible to
determine whether the decision-maker approacheohétter with a truly

biased state of mind. Séewfoundland Telephone Co. v. Newfoundland

(Board of Commissioners of Public Utilitie$)992] 1 S.C.R. 623, at p. 636.



110 It was in this context that Lord Hewart Cdicalated the famous
maxim: '[it] is of fundamental importance that jastshould not only be done,
but should manifestly and undoubtedly be seen wdne"The King v. Sussex
Justices, Ex parte McCarthj1924] 1 K.B. 256, at p. 259. ...

111  The manner in which the test for bias shouldygied was set out
with great clarity by de Grandpré J. in his dissenteasons ilCommittee for
Justice and Liberty v. National Energy Boaft978] 1 S.C.R. 369, at p. 394:
'[T]he apprehension of bias must be a reasonaldehmid by reasonable and
right-minded persons, applying themselves to thestijon and obtaining
thereon the required information. . . . [The] testvhat would an informed
person, viewing the matter realistically and pi@adty-and having thought the
matter through--conclude. . . .’

This test has been adopted and applied for thetwasiecades. It contains a
two-fold objective element: the person considethealleged bias must be
reasonable, and the apprehension of bias itself atss be reasonable in the
circumstances of the case. 8stram supra at pp. 54-55Gushmansupra

at para. 31. Further the reasonable person must bdormedperson, with
knowledge of all the relevant circumstances, iniclgdthe traditions of
integrity and impatrtiality that form a part of thackground and apprised also
of the fact that impartiality is one of the duttee judges swear to uphol&:

v. Elrick, [1983] O.J. No. 515 (H.C.), at para. 14. See Sksok suprg at

para. 74R. v. Lin [1995] B.C.J. No. 982 (S.C.), at para. 34. Td thaould
add that the reasonable person should also be takenaware of the social

reality that forms the background to a particulase; such as societal



awareness and acknowledgement of the prevalemeeish or gender bias in

a particular community.

113 Regardless of the precise words used to desitrébtest, the object of
the different formulations is to emphasize thatttiveshold for a finding of
real or perceived bias is high. It is a findingtthrust be carefully considered
since it calls into question an element of judianégrity. Indeed an allegation
of reasonable apprehension of bias calls into guresbt simply the personal
integrity of the judge, but the integrity of thetiem administration of justice.
SeeStark suprg at paras. 19-20. Where reasonable grounds to suakean
allegation arise, counsel must be free to feagassse such allegations. Yet,
this is a serious step that should not be undentagbtly.

114  The onus of demonstrating bias lies with the@ewho is alleging its
existenceBertram suprg at p. 28Lin, supra at para. 30. Further, whether a
reasonable apprehension of bias arises will depatickly on the facts of the
case.

115 ... All judges of every race, colour, religi@n,national background are
entitled to the same presumption of judicial intiggand the same high
threshold for a finding of bias. Similarly, all jgels are subject to the same
fundamental duties to be and to appear to be inapart

(v) Judicial Integrity and the Importance of Judidmpartiality

116  Often the most significant occasion in theeeaof a judge is the
swearing of the oath of office. It is a moment aflp and joy coupled with a
realization of the onerous responsibility that gaéth the office. The taking

of the oath is solemn and a defining moment eté¢bexver in the memory of



the judge. The oath requires a judge to rendeicgighpartially. To take that
oath is the fulfilment of a life's dreams. It isvee taken lightly. Throughout
their careers, Canadian judges strive to overctra@érsonal biases that are
common to all humanity in order to provide and dieappear to provide a
fair trial for all who come before them. Their ratiesuccess in this difficult
endeavour is high.

117  Courts have rightly recognized that therepsesumption that judges
will carry out their oath of office. Se. v. Smith & Whiteway Fisheries Ltd.
(1994), 133 N.S.R. (2d) 50 (C.A.), ahoh, supra This is one of the reasons
why the threshold for a successful allegation atered judicial bias is high.
However, despite this high threshold, the presuomptan be displaced with
‘cogent evidence' that demonstrates that somethengidge has done gives
rise to a reasonable apprehension of biasS&ath & Whitewaysupra at
para. 64Lin, suprg at para. 37. The presumption of judicial intggdan

never relieve a judge from the sworn duty to beartipl.

119 The requirement for neutrality does not reqjuidges to discount the
very life experiences that may so well qualify thenpreside over disputes. It
has been observed that the duty to be impartiad doemean that a judge
does not, or cannot bring to the bench many exjstympathies, antipathies
or attitudes. There is no human being who is nefitoduct of every social
experience, every process of education, and evwanah contact with those
with whom we share the planet. Indeed, even ifatazpossible, a judge free
of this heritage of past experience would probddutk the very qualities of

humanity required of a judge. Rather, the wisdoquired of a judge is to



[33]

recognize, consciously allow for, and perhaps testjan, all the baggage of
past attitudes and sympathies that fellow citizmesfree to carry, untested, to
the grave.

True impartiality does not require that the judgedino sympathies or
opinions; it requires that the judge neverthelesfée to entertain and act
upon different points of view with an open mind.

(Canadian Judicial Councilfommentaries on Judicial Condy@©91), at p.
12.)"

(2) In President of the Republic of South Africa and GilwveBouth

African Rugby Uniorrootball Union,1999 (4) SA 147; 1999 (7) BCLR 725 (CC)

72n, a decision of the Constitutional Court of $oéfrica on an application by a

party to proceedings before the court for the rakcokcertain of its members,

including its President, on the basis of a 'reaslenapprehension’ that they would be

biased against the applicant, the court held ihgtgrage 177, paragraph [48] that:

"[T]he correct approach to this application for tkeeusal of members of this
Court is objective and thenusof establishing it rests upon the applicant. The
guestion is whether a reasonable, objective amirméd person would on the
correct facts reasonably apprehend that the Jualgeadt or will not bring an
impartial mind to bear on the adjudication of tlase, that is a mind open to
persuasion by the evidence and the submissiomeafdunsel. The
reasonableness of the apprehension must be assedisedight of the oath of
office taken by the Judges to administer justicheut fear or favour; and

their ability to carry out that oath by reasonlwdit training and experience. It
must be assumed that they can disabuse their rofratsy irrelevant personal

beliefs or predispositions. They must take intooact the fact that they have



a duty to sit in any case in which they are notgaal to recuse themselves. At
the same time, it must never be forgotten thatrgrartial Judge is a
fundamental prerequisite for a fair trial and aigial officer should not

hesitate to recuse herself or himself if thereraasonable grounds on the part
of a litigant for apprehending that the judicialicér, for whatever reasons,

was not or will not be impatrtial.”

Discussion

[34] On the basis of these authorities, counsetvagireed, and we accept, that the
test to be applied in the present case is whelieefair-minded and informed
observer, having considered the facts, would calecthat there was a real possibility
that the judge was biased by reason of her membpeav§the Association. We discuss
below the facts which are of relevance in thisipalar case. At this stage we
consider what approach a fair-minded and informeskeover might adopt in
considering the possibility of apparent bias onghg of a judge in the performance
of his or her judicial duties, by reason of an atrdicial activity or connection. We
bear in mind that, as Lord Steyn said_awalv Northern Spirit Ltdsuch an observer
will adopt a balanced approach. As it was putahnson v Johnsouoted in several
of the above passages, "a reasonable member piikitie is neither complacent nor
unduly sensitive or suspicious".

[35] We derive particular assistance for presemppses from the casesiv S.
(R.D.)andPresident of the Republic of South Africa and GthveBouth African

Rugby UniorFootball Union,especially the former, from which we have setamut
extensive quotation. This seems to us to expresteriihan we could do ourselves,

what is entailed by the holding of judicial offiddr O'Neill submitted that these



cases were of limited assistance, because theydeerded befor@orterv Magill.

But, as is apparent, Canadian and South Africamtgalid not follow the test
described iR v Gough in which the House of Lords stated that theretrhasa "real
danger” of bias and rejected the test that thetahauld look at the matter through
the eyes of a reasonable man. Instead, the tgs{ahd Australian courts) applied
was in line with that formulated in Scotland: $&&terv Magill, per Lord Hope at
paragraph [100], andoekstrav HM Advocate2000 JC 391per Lord Justice-General
Rodger at page 399, paragraph [17]. What we wigimtphasise is the significance of
the judicial oath, which in its Scottish versiorgisoted above, at paragraph [3]. This
was not only emphasised in the Canadian and SduiteA cases, it was recognised
as an important protection by Lord Bingham. Indée&das Lord Bingham who, as
Lord Chief Justice, in delivering the judgment foé ICourt of Appeal ihocabail

(UK) Ltd v Bayfield Properties Lt2000] QB 451, said at page 479, paragraph [21],
that there was force in the observationBiasident of the Republic of South Africa
and Otherssy South African Rugby Unidrootball Unionquoted above, including the
statement that the reasonableness of the apprehesfsapparent bias must be
assessed in the light of the oath of office takgithle judges to administer justice
without fear or favour; and their ability to cawyt that oath by reason of their
training and experience. The judicial oath is apantant protection, not only against
actual bias, but also against apparent bias, begtissnot only in many ways
definitive of a judge’s duty, it also so imbues jildge that it becomes his or her
second nature, unconsciously as well as consciotasabide by it. Obviously, the
judicial oath, and all that it carries with it, caut serve as a complete guarantee of
impartiality, but in our opinion the fair-minded&mformed observer, taking account

of these considerations, would give it great wei§hich an observer would also



recognise the desirability of a judge's keepintpirch with the world beyond the
courts, and that his or her personal interestseapdrience may lead to membership

of or involvement with external organisations.

The petitioner's case before this court

[36] In the present petition, the following averrtseappear:
"17. That the determination of the petition fortgtary review by the
[judge] gives rise to legitimate doubts as to thpaaent impartiality of the
[judge] as a judge in relation to the issues beli@e In particular, there are
legitimate grounds for fearing that the [judge] ni@ye been unconsciously or
unwittingly influenced in her decision that theipeh should be refused. The
petitioner does not aver that the [judge] actedesattbo any actual subjective
bias on her part. However, the [judge] is a mendbéine Association. The
appearance of independence and impartiality isgsisnportant as the
guestion of whether those qualities exist in faastice must not only be done,
it must be seen to be done. The function of thietitig an independent and
impartial tribunal is not only to secure that tloeid is free from any actual
bias or prejudice. It requires that the matter ie@ved objectively so as to
exclude any legitimate doubt as to independencemapdrtiality. This is
particularly important where, as with a petitiom $batutory review,
proceedings do not take place in open court
"18. That taking this approach to the matter, thtipner avers that the test
for apparent impartiality of the [judge] has beeedthed because:-
() as a member of the Association she is a membeboélg which

maintains views which are actively condemnatoryaaf] hostile to,



(ii)

(iii)

(iv)

(V)

persons and the views held by such persons inaelat the nature and
causes of Arab-Israeli conflict and who are membérsr associated
with the PLO, such as the petitioner and her famiigl who are
reasonably likely to maintain views in oppositiorthose held by the
Association and members of the Association;

that the promotion of these views appears to bengoing and central
feature of the activities of the Association, btittough statements made
at the United Nations and through the mediurdusiticeand the
provision of conference platforms to those advampesinch views,
including Ariel Sharon;

a material aspect of the case made by the petrtisrtkbat Ariel Sharon
had direct knowledge of and personal responsildityhe Sabra/Shatila
massacre, that she has involvement in the Belgiacepdings brought
against Ariel Sharon, and that she is at risk @feting by Israeli forces
as a result of her views and her involvement inBakgian case;

in sharp contrast to the position of the petitiotiee Association through
both the medium ajusticeand at the said 2nternational Congress
has published articles and actively promoted ttstiom that only the
Lebanese Phalangists were responsible for the grasaad that the
proceedings in Belgium against Ariel Sharon areeg@ondemned, in
essence, as being unfounded, brought in bad aithas inspired by a
propagandist attempt to blame Israel for the massac

that as a member of the Association the [judge],gaite
unconsciously, have been influenced by the viewsiaced by the

Association, particularly in relation to the criralrproceedings against



Ariel Sharon."

Submissions of counsel

Submissions for the petitioner

[37] On behalf of the petitioner Mr O'Neill, undeference to the test for apparent
bias discussed in preceding paragraphs, and inesuppt of the averments in the
petition, submitted that the question was what enber of the public who was
neither complacent nor unduly sensitive might thirtkey checked on the Internet
and read what could be found on the Associatiorlssite. It was ultimately a matter
of impression, which depended on the facts. Thetiuewas whether the facts as
presented were such as to raise the possibilityjusice might not be seen to be
done. It always came down to the question of wihabked like. There was a need to
exclude subjective unconscious bias.

[38] Counsel's objection was that the judge wasmber of the Association. Her
membership constituted a public statement of sugpothe aims of the Association.
This was a campaigning group, and by joining itjttdge had adopted a political
viewpoint. Counsel stated, however, that there mediBing wrong with the aims of
the Association. He would not complain about thesain themselves. The question
was how the aims were realised. This was a peyfeesipectable political
campaigning body, which had adopted a particulaitjpm in relation to the
Israel/Palestine situation. A bystander would, hasvethink that a member of the
Association approved of policy statements maddhehalf. These were strongly
worded. The Association adopted a pro-Sharon apprdde magazindusticewas
sent to members of the Association as a way inhwthie aims of the Association

were realised. It contained the views of the Assiomn's President in that capacity



and therefore might be taken as representing theigmof the Association. The tone
in which these views were expressed was imporkariilication by the Association
on its website of statements by the President ttated approval of his message and
tone. The Association only invited speakers wiffagicular point of view to speak at
its conferences. It could be seen from its pulibeest that the Association was a
partisan campaigning body. It was not appropriatetfe judge to determine the
petitioner's application, as it raised issues lati@n to which an informed member of
the public would conclude that the judge, by reasiomer membership of the

Association, might show apparent bias.

Submissions for the Advocate General

[39] On behalf of the Advocate General, Mr Tyretgd with a discussion of the
factual background. He submitted that the petiti@sserted that the fact of
membership of an international association of lawyeas sufficient for the fair-
minded and informed observer to conclude that ther®a real possibility of bias in a
case concerning an individual likely to hold viesyposed to those likely to be
expressed on behalf of the Association by a peotioer than the judge herself. This
went further than the authorities, and conflictathome of them. There was
nothing exceptionable about the aims of the Assiotiaand Mr O'Neill had not
founded on them. Counsel was ready to acceptlibadssociation was likely to
promote an Israeli point of view, which was sympéithto Israel and unsympathetic
to opponents of Israel. The published aims of teeo&iation were all that a member
would be taken to share. The magazlasticecontained a typical disclaimer, so it
could not be asserted that any article publishetrapresented the views of the

Association, let alone the views of an individuamber reading the magazine. In any



event, counsel had read the copies of the maga#gira had been lodged as
productions, and had found only one article whigine anywhere near the
description given in Statement 18(iv) of the petiti(In the event, this was not, we
think, disputed by Mr O'Neill.) This was the sergemn the article by Professor
Gelber in the Spring 2003 issue quoted at parad2jrabove. We were therefore
concerned with one single sentence in one singldeawhich related to the massacre
in Lebanon. Mr O'Neill's submissions relating tatetments on behalf of the
Association were overstated. The issue of the ncassgas mentioned once in these
statementsyiz. in the President's message in the Winter 20Q2jsHso quoted at
paragraph [22]. (This again was not, in the ewartthink, disputed by Mr O'Neill.)
This was nearly three years before the judge'sideration of the petitioner's
application. The material before the court did thetrefore support the assertion made
in Statement 18(iv) of the petition. This accordyngffected the averment in
Statement 18(v) that the judge may have uncondgibesn influenced by the views
advanced by the Association, particularly in relatio the criminal proceedings
against Ariel Sharon.

[40] Counsel further submitted that the authorilesnonstrated that to establish
apparent bias it was not sufficient to demonstifad¢ a judge held or might possibly
hold a particular opinion which might be adverséinterests of a party. It was in
the nature of the judicial function that a judgehtibring to a case his or her own
background experience and predispositions, butaoeNertheless be expected to
undertake an open-minded and dispassionate exaomradithe matter in question,
consistently with the judicial oath. These weretsratof which the fair-minded and
informed observer would be aware in consideringtiwrethere was a real possibility

of bias. No apprehension of bias could be foundethe religious or ethnic origin of



a judge. Nor could it be founded on the mere fach@mbership of a professional
organisation. Membership of an association on wihesalf opinions were expressed
on a relevant political issue did not of itself gitise to an apprehension of bias.
Having a known political affiliation was not of & a ground of apparent bias. This
was sufficiently broad to cover membership of aenmational association of lawyers
which furthered its aims by political means. It véagnificant that this was a
professional organisation. There was nothing t@eagthat the membership endorsed
every statement made on behalf of the Associafidrihat could be said of the judge
in the present case was that at the time she detheepetitioner's application she was
a member of an association which on one occasioutd8 months previously had
published, subject to a disclaimer, an article hyaeademic whose view of the Israeli
involvement in the Sabra/Shatila massacre was @gltosthat of the petitioner, and
whose president for the time being had on one cmcadmost three years previously
delivered a speech which was published in the magand included the expression
of views which did not seek to exculpate Israglalation to the massacre, but which
noted that its position alone had been the subjfecivestigation and accusation .
Given this tenuous link between the judge and theses, no fair-minded observer
would conclude that there was a real possibiligt 8he might be unable to fulfil her
judicial function in accordance with her oath, lsattshe might be predisposed in late
2004 to decide that the IAT had made no errorwf l@hatever might have been the
strength of any argument to the contrary. It wdagdunduly sensitive or suspicious to
conclude that she might be disabled from fairlyidieg the petitioner's appeal.
Submissions for the Lord Advocate

[41] On behalf of the Lord Advocate, Mr Moynihanogded Mr Tyre's submissions

in their entirety. He added thatkinochetLord Hope had regarded the crucial factor



as being that Amnesty had been a party to the pdiegs. That constituted a greater
degree of proximity than any aspect of the presasé. Authorities such &kekstra
(N0.2)2000 J.C. 391 andlontgomery H.M. Advocat2001 S.C.(P.C.) 1 supported
the proposition that there could be confidence @haty in a criminal trial would act

in accordance with the directions of the judge @il oath. There was an analogous
presumption in the case of judges. The degree paitiality expected of juries, that
they were able to ignore even current media puiglicould be reciprocated: the
public, from whom jurors were selected, could explee same level of detachment in

a judge, even when sitting in chambers.

Discussion

[42] In our approach to the question whether, lagom alone of her membership of
the Association, and on consideration of its pigids material set out above, the fair-
minded and informed observer would conclude thextetlivas a real possibility that
the judge was biased, albeit unconsciously, indiegito refuse the petitioner's
application for statutory review under section b®the 2002 Act, we take into
account the authorities discussed above at patagfag] to [35]. The petitioner
expressly, and rightly, disavowed any argumentdbasethe fact that the judge is
Jewish. We bear in mind that, apart from her denisin the petitioner's application,
the judge is not said to have expressed, eithdrghybr privately, directly or
indirectly, any opinion about any of the issuegvaht to consideration of the
application. It is not suggested, nor could itthat it is inappropriate for a judge to be
a member of a professional association of lawyedsjarists, and in particular of the
Association, or that the members of the Associagi@other than they appear to be,

distinguished (in the United Kingdom at least, sdnighly distinguished) members of



their professions. Moreover, no criticism is dieztht the aims and objects of the
Association, as set out at paragraph [19], whiglmémbers, including the judge, may
be taken to share by virtue of the fact of membprsh

[43] Apart from the President's Messages in thegs®f the magazinhistice

which have been brought to our attention, we haveeason to think that the contents
of the magazine are such that a fair-minded araméd observer would conclude
that there was a real possibility of bias on the phthe judge by reason of their
publication and, it may be, of the judge’'s haviegd them. Every issue of the
magazine carries a disclaimer, in commonplace temmagking it clear that the views

of contributors are not necessarily those of theo&mtion. Readers are free to agree
or disagree with what they read, and may be exgdotenake up their own minds. It
would be naive to attribute to a reader, let ammeember of the Association who
may not have read it, the views expressed in artycpkar article. As Mr Tyre

pointed out, there is in any event only one artittiat by Professor Gelber, which
mentions the Belgian proceedings, and this wasighdd some time before the
judge's decision in the present case. It cannottbee be said that there was a steady
stream of recent criticism of these proceedingsiwvimight unconsciously have
influenced the judge. We therefore leave artickesdntributors to the magazine out
of account.

[44] This leaves for consideration the statemerdderon behalf of the Association
and published on its website, and the Presidergssies published Justice While

it may, of course, be reasonable to assume thateatibers of the Association have
necessarily subscribed to its stated aims and tshj@e do not accept that it could
reasonably be assumed by any fair-minded and irddrobserver that every member

of this apparently very large and widely-basedrmaéonal organisation (with wide



and generally-expressed aims which are beyondaisrit) would necessarily share all
the views apparently expressed by its represeetativthe ways, and on the
occasions, referred to. It is, we think, the ursadexperience of members of any
large organisation of independent professionalsyloose apparent behalf views may
be expressed by representatives at conferencabaiille, that they do not always
agree with what may be said on any particular aooasot only as regards form of
expression but also in respect of content. It mosbe forgotten that, although the
concentration in the hearing before us was nedéssarcertain views apparently
expressed on particular matters (especially on wiatsaid to be the "material aspect
of the case", the question of Israeli responsihititrespect of the Sabra/Shatila
massacre), these represented only a very smalbgiop of the many views
expressed on diverse and varying issues over mgang yWe imagine that that is
why, after an apparently exhaustive trawl throdgh Association's material, and no
doubt after much careful thought, the high pointhaf case in the averments made in
the petition is not that it would be thought tHa judge necessarily shared the views
referred to, but that she may have been "influehbgdhem. We see no reason to
suppose that any intelligent and independent-minuaigge of the Court of Session -
having taken the judicial oath and being well abléorm her own views - would be
influenced in this way. She would in any eventaao different a position from that
of anyone who read the statements in question, €veh a member of the
Association. Be that as it may, as the argumen¢ldeed the suggestion appeared to
be that it could reasonably be taken that therstatés did indeed represent her views.
Even if that were so, we think it notable that white statements generally
demonstrate sympathy for the Israeli position,dlear emphasis (albeit often

strongly expressed) is on a desire that Israetberded fair treatment vis-a-vis



Palestine in the United Nations and in the couiris.not suggested that Israel has
done no wrong. It is to be noted that the one state by the Association's president
which referred to the Sabra/Shatila massacre (atied at paragraph [22] above) did
not, on a fair reading, seek to suggest that thadebeen no Israeli complicity in what
had been done on the ground by others; rathetedntat Israel's position alone had
been the subject of investigation and accusatibe.féir minded and informed
observer might therefore take the view that thg@ydby reason of her membership of
the Association, was likely to be sympathetic t® Idraeli position and to desire fair
treatment for Israel. It would, however, in ourm@phn be unduly sensitive to conclude
that there was a real possibility of bias on the: phthe judge in determining the
petitioner's application.

[45] For these reasons, we are not satisfied Heaatverments in Statement 18 of

the petition, quoted at paragraph [36] above, lmen made out.

Result

[46] We shall accordingly refuse the prayer of ple¢ition.



