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1. Introduction
[1] The Applicant, Daniel Thamothiaxeapplies for a judicial review of a

decision of the Refugee Protection Division (thea®f) of the Immigration and
Refugee Board (the IRB), dated August 20, 2004, rethehe was determined to be
neither a Convention refugee nor a person in népdotection.

[2] The Applicant seeks an ordettisgtaside the Board's decision, both
with regards to the merits of his refugee claim dredvalidity of the standard-order of
questioning procedure set out in a guideline issyeduthority of the Chairperson of
the IRB (Guideline 7). The Canadian Council for lRgfes intervenes in this
application to support the Applicant's positiontt@aideline 7 violates the principles
of natural justice and procedural fairness. Forghgose of these reasons the use of
"Guideline 7", unless otherwise stated, will refere the Chairperson's standard-order
of questioning procedure.

2. Factual Background




[3] The Applicant is Tamil and aizén of Sri Lanka. He entered Canada on
September 12, 2002, on a student visa. He madaima ¢br refugee protection on
January 12, 2004. The Applicant bases his clairmdgar of persecution at the hands
of the Liberation Tigers of Tamil Eelam (the LTTHhe Applicant alleges that since
the ceasefire agreement between the LTTE and thégkan government was
signed in February 2002, the LTTE has been moralgpective in Colombo. The
Applicant claims that the LTTE is extorting monegrh his mother. He alleges that if
returned to Sri Lanka, he faces extortion and tereaikidnapping and physical harm
at the hands of the LTTE.

[4] In written arguments submittedop to his hearing and in oral
submissions at the hearing, the Applicant raisgéablons to Guideline 7, arguing
that it violates the principles of natural justiddnder Guideline 7, the Refugee
Protection Officer (the RPO) questions the clainfast, and if no RPO is present,
the Board member questions first. Guideline 7 atldlae Board member to vary the
order of questioning in exceptional circumstances.

[5] The Board heard the Applicamiaim on July 5, 2004. After hearing

oral submissions from the Applicant's counsel ond€line 7, the Board proceeded
with the RPO questioning first. In its written reas, the Board dismissed the
Applicant's claim that Guideline 7 was contrarytie principles of natural justice,

and concluded that the Applicant was not a Coneeanfugee or a person in need of
protection.

3. The Decision under Review

[6] On the issue of Guideline 7, tAeard stated that the panel is an
independent decision-maker and "in that capactg panel does not find that
Guideline 7 violates the principles of natural jost. The Board held that having the
RPO question the claimant first is consistent vttt common-law duty of fairness
that claimants be provided with a meaningful oppaity to be heard.

[7] In support of its decision, tBeard took guidance frorR.K.N. (Re)
[2004] R.P.D.D. No. 14 (QL), a decision rendereclyy Board on June 16, 2004. In
that decision, at page 2, the Board stated:

In my view, proceeding according to the standadkoof questioning is fair
and efficient. The hearing is focused; the claimatains full opportunity to
know the case to meet, and to present his or h&s oa accordance with
principles of fairness and natural justice...

The Federal Court has never indicated that a fearihg requires that a
claimant lead evidence by way of examination-ire€EhRather, the Federal
Court has recently and repeatedly affirmed thatRR® is the master of its
own procedure.

[8] Following those reasons, the Bloeoncluded, in the present case, that
Guideline 7 does not give rise to a denial of redtjustice.



[9] As for the merits of the Appli&s refugee claim, the Board stated that,
while accepting that a durable peace has not bebrewed in Sri Lanka, the
Applicant could return to Colombo with no more tleamere possibility of serious or
persistent harm. The Board made several findingaaifin support of its conclusion
that the Applicant was not a Convention refugea person in need of protection.

[10] First, the Board was not satisfigtht the incident involving the
Applicant's mother being extorted by the LTTE ewecurred. Second, the Board
found it implausible that in all the years the Apaht had lived with his mother in
Colombo while his father was working in Saudi Amlthat the family was never
targeted for extortion buwget now after the Applicant came to Canada, the LTTE
would suddenlyextort money from his mother [emphasis in the B@adecision].
Third, the Board did not accept that the Applicams at higher risk for extortion
because he had spent two years in Canada and fhe wbuld therefore consider
him to have amassed a certain amount of wealth.

[11] Drawing from the documentary evidenthe Board also found that a
number of positive changes in the country cond#iorade it safe for the Applicant to
return to Sri Lanka. The changes cited by the Bazstide:

€) that the ceasefire agreemettveen the Sri Lankan government and
the LTTE includes basic proscriptions against hagwitizens;

(b) that the Sri Lankan governimems reported to have removed all
travel restrictions imposed on Tamil civilians iraMh 2002; and

(c) that Tamils living in Colomlawe no longer required to register with
the police.

[12] Finally, the Board rejected the Aipant's claim that he was at risk of
being recruited by the LTTE on the basis that he m@ver been approached by the
LTTE to join its forces before and there was naat#é evidence that the Applicant
would be perceived to be a member of any politgraup, either pro-government or
pro-Tamil.

4. Issues

[13] In this application for judicialvew, the Court is asked to determine the
following questions:

(A) In respect to the principtgfsnatural justice and procedural fairness:
(1) Does Guidelineleny the Applicant the right to be heard?
(i) Does Guideliidetter the discretion of Board members?

(i) Does Guidelifaunlawfully distort the adjudicative role of the
Board?



(B) Did the Board err in findintge Applicant not to be a Convention
refugee or a person in need of protection?

5. Standard of Review

[14] This judicial review involves codsiration of procedural and substantive
issues: (1) whether the procedure followed by Baamaplied with the principles of
procedural fairness and natural justice, and (2thdr the Board erred in dismissing
the Applicant's claim on its merits.

[15] When the Court is assessing allegatof denial of natural justice or
procedural fairness, it is not necessary for therCto conduct a pragmatic and
functional analysis and determine the appropridsndard of review:Canadian
Union of Public Employees v. Ontario (Minister addour), [2003] 1 S.C.R. 539,
2003 SCC 29. Instead, the Court must examine teeifgpcircumstances of the case
and determine whether the tribunal in question sesthé the rules of natural justice
and procedural fairness. If the Court concludesttiere has been a breach of natural
justice or procedural fairness, no deference is ahe the Court will set aside the
decision of the Board.

[16] With respect to substantive degisiof the Board, the Supreme Court of
Canada has recently re-affirmed the standard aéweapplicable to IRB decisions in
Mugesera v. Canada (Minister of Citizenship and igmation), 2005 SCC 40. The
Supreme Court stated that paragraph 18.d(4)f the Federal Courts AGtR.S.C.
1985, c. F-7, allows the Federal Court to granefevhen a federal commission errs
in law and that such questions of law are reviewaln a standard of correctness. In
respect to questions of fact, the Supreme Coyrai@graph 38 of its decision, wrote:

On guestions of fact, the reviewing court can weee only if it considers that
the IAD "based its decision or order on an errosefding of fact that it

made in a perverse or capricious manner or withegard for the material
before it" Federal Court Acts. 18.1(4)4)). The IAD is entitled to base its
decision on evidence adduced in the proceedingshwihiconsiders credible
and trustworthy in the circumstances: s. 69.4(3jhef Immigration Act. Its

findings are entitled to great deference by thdesewmg court. Indeed, the
FCA itself has held that the standard of revieweggrds issues of credibility
and relevance of evidence is patent unreasonalsteigsebor v. Minister of
Employment & Immigratio1993), 160 N.R. 315 (F.C.A.) at para. 4.

Findings in relation to risk of persecution and oy conditions are findings of fact
and as such, the appropriate standard of revigatent unreasonableness.

6. Leqgislative Framework

[17] Before examining the issue of natyustice and procedural fairness, |
will review briefly the applicable legislative fraawork.

[18] The IRB is an administrative tritalrcomprised of three Divisions - the
Board, the Immigration Division and the Immigratidppeal Division: section 151 of
the Immigration and Refugee Protection A& C. 2001, c. 27 (the IRPA). The IRB



and its Divisions are creatures of statute; whatgeever and authority they have
must be derived from the IRPA.

[19] In section 107 of the IRPA, Parliam vested in the Board the authority to
determine whether a person is a Convention refog@eperson in need of protection.
Certain powers of the Board are set out in secti@#sto 169; these powers apply to
all Divisions of the IRB. Under subsection 162(g Board is required to deal with
all proceedings before it "as informally and quyclds the circumstances and the
considerations of fairness and natural justice feri@ection 170 sets out additional
powers specific to the Board with respect to thedewt of proceedings before it.

170. The Refugee Protection Division170.Dans toute affaire dont elle est sa
any proceeding before it la Section de la protection des réfugiés :

(@) may inquire into any matter thata) procede a tous les actes qu'elle
considers relevant to establishing wheutiles a la manifestation du bidondé di

a claim is well-founded; la demande;
(b) must hold a hearing; b) dispose de cellet par la tenue d'u
audience;

(c ) must notify the person who is -
subject of the proceeding and the Minic) convoque la personne en cause |
of the hearing; ministre;

(d) must provide the Minister, on requd) transmet au ministre, sur demande
with the documents andinformatiorrenseignements et documents fournis
referred to in subsection 100(4); titre du paragraphe 100(4);

(e) must give the person and the Ministe) donne a la personne en cause ¢
reasonable  opportunity to  presministre la possibilité de produire ¢
evidence, question witnesses and néléments de puve, d'interroger d
representations; témoins et de présenter des observations;

(H may, despite paragraplb)( allow &) peut accueillir la demande d'asile ¢

claim for refugee protection withouéqu'une audience soit tenue si le ministr

hearing, if the Minister has not notified lui a pas, dans le délai prévu par les re

Division, within the period set out in tdonné avis de son intention d'intervenir;

rules of the Board, of the Ministe

intention to intervene; g) n'est pasiée par les régles légales
techniques de présentation de la preuve;

(g) is not bound by any legal or techn

rules of evidence,; h) peut recevoir les éléments qu'elle |
crédibles ou dignes de foi en l'occurre

(h) may receive and base a decisioret fonder sur eux sa décision;

evdence that is adduced in

proceedings and considered credibld) peut admettre d'office les fe

trustworthy in the circumstances; and admissibles en justice et les it§a
généralement reconnus et

(i) may take notice of any facts that rrenseignements ou opinions qui sont

be judicially noticed, any other generiressort de sa spécialisation.



recognized facts and any information
opinion that is within ts specialize
knowledge

[20] TheRefugee Protection Division RuléSOR/2002-228 (the Rules) made
pursuant to section 161 of the IRPA also set oati§ip rules concerning the refugee
determination process of the Board, including rezyuents in respect to the Personal
Information Form (the PIF), the provision and distire of documents, how to

become counsel of record, the duties of an RP@rvahtions by the Minister, and the

reopening and abandoning of refugee claims.

[21] Parliament also vested in the Qteison of the IRB various powers and
responsibilities. Under subsection 159(1), the @ieason, as the chief executive
officer of the IRB, is charged with supervising atticecting the work of staff of the
IRB; apportioning work among members of the IRB dinthg the place, date and
time of proceedings; and taking any action that fmaynecessary to ensure that the
members of the IRB carry out their duties efficherand without undue delay. The
Chairperson also has the authority to issue gundslin writing to members of the
IRB to assist them in carrying out their duties:

159. (1) The Chairperson is, by virtue159.(1) Le président est le pren
holding that office, a memberf ceacldirigeant de la Commission ainsi ¢
Division of the Board and is the chmembre d'office des quatre sections;
executive officer of the Board. In tltitre :
capacity, the Chairperson

[-]

h) aprés consultation des vice-

(B may issue guidelines in writingprésidents et du directeur général d
members of the Board and idenSection de l'immigration et en vue d'a
decisions of the Board as jurispruderles commissaires dans I'exécution de |
guides, after cons#ting with the Deputfonctions, il donne des directives écr
Chairpersons and the Director Genereéaux commissaires et précise kdcision
the Immigration Division, to assde la Commission qui serviront de gt
members in carrying out their duties; jurisprudentiel

[.]

[22] Section 165 of the IRPA also prasdthat each member of both the
Board and the Immigration Division "..may do anther thing they consider
necessary to provide a full and proper hearing."

7. Guideline 7

[23] On October 30, 2003, as part of Aision Plan to reduce the backlog of
refugee claims before the Board, the IRB Chairperggsued three procedural
guidelines, including Guideline 7 - Concerning Rugpion and Conduct of a Hearing
in the Refugee Protection Division: see Atermanidsfvit at paragraphs 17 and 18.
Guideline 7 addresses procedures for case premaréearing preliminaries and the
conduct of refugee hearings. Paragraphs 19 to Z3uadeline 7 set out a standard



order for questioning refugee claimants, and trgsband procedure for varying the
order of proceeding. Paragraph 24 limits questibmsrelevant information. |
reproduce below the pertinent paragraphs:

19. In a claim for refugee protectiome tstandard practice will be for
the RPO to start questioning the claimant. If therao RPO participating in
the hearing, the member will begin, followed by wsel for the claimant.
Beginning the hearing in this way allows the clamnt quickly understand
what evidence the member needs from the claimaortder for the claimant to
prove his or her case.

20. In a claim for refugee protectionem the Minister intervenes on
an issue other than exclusion, for example, onedlibility issue, the RPO
starts the questioning. If there is no RPO at #arihg, the member will start
the questioning, followed by the Minister's counaetl then counsel for the
claimant.

21. In proceedings where the Ministetenvenes on the issue of
exclusion, Minister's counsel will start the quesing, followed by the RPO,
the member, and counsel for the claimant. Where Master's counsel
requests another chance to question at the endpeheber will allow it if the
member is satisfied that new matters were raisethgliguestioning by the
other participants.

22. In proceedings where the Minister aking an application to vacate
or to cease refugee protection, Minister's coumsklstart the questioning,
followed by the member, and counsel for the pregberson. Where the
Minister's counsel requests another chance to ignest the end, the member
will allow it if the member is satisfied that newatters were raised during
questioning by the other participants.

23. The member may vary the order ofstjaring in exceptional

circumstances. For example, a severely disturbatnaht or a very young

child might feel too intimidated by an unfamiliakaminer to be able to
understand and properly answer questions. In suchnastances, the member
could decide that it would be better for counseltfee claimant to start the
guestioning. A party who believes that exceptioribdumstances exist must
make an application to change the order of queastoibefore the hearing. The
application has to be made according toRRDRules

24. The member will limit the questiogiby the RPOand counsel for
the parties according to the nature and complefitthe issues. Questioning
must bring out relevant information that will hethe member make an
informed decision. Questions that are answeredeéyckimant just repeating
what is written in the PIF do not help the member.

[24] Guideline 7 was phased in betweeaddnber 1, 2003 and May 31, 2004,
and as of June 1, 2004 became fully implemented.



8. Does Guideline 7 Violate the Principtd#sNatural Justice and Procedural
Fairness?

(2) Evidence before the Court

[25] Before | turn to consider the argnts of the parties, | will briefly review
the evidence adduced in this application. The Wweieer and the Respondent both
submitted affidavits from persons knowledgeablematters related to the refugee
determination process conducted by the Board.

[26] The Intervener relies on the evickeof three witnesses.

(@) Raoul Boulakia, who swore his affidamit July 14, 2005, was called to the
Bar of Ontario in 1990 and practices in Torontotle area of immigration and
refugee law. He is also the President of the Refugevyers Association (the RLA),
a voluntary association of lawyers practicing refegaw in Ontario. He attests to the
context behind the implementation of Guideline fid ahe RLA's belief that Board
members are under pressure to apply Guideline 7.Bdulakia also attests to the
difficulties inherent in "reverse-order questiodingnd the necessity of an
"examination-in-chief" because of the unique feagurof refugee protection
proceedings; namely, the appointment process fardmembers; the adversarial
style commonly adopted by RPOs; the funnellinghe tlaim by RPOs and Board
members into their theory of the case; the incotepfature of PIF narratives and
tight filing deadline; and the particular vulnergi®s of refugee claimants. Mr.
Boulakia states that Guideline 7 interferes with tight of refugee claimants to know
the case against them and to present their cl&imally, he attests that "reverse-order
questioning" has not increased the efficiency arimgs before the Board. Annexed
to Mr. Boulakia's affidavit are several exhibitgptably a performance appraisal
checklist, e-mail correspondence concerning Boasinbers allowing counsel to
question first, and an excerpt from the Board'sisitet in Baskaran(Board File:
TA1-07530).

On cross-examination, Mr. Boulakia amkiedged that it is possible to amend
the PIF up to and at the hearing, but states threrelangers of the Board viewing the
late amendment as adverse to the claimant's cligdibVhile noting the difficulties
in getting satisfactory responses as to the isstiéutstanding after the RPO and
Board member question the claimant, Mr. Boulakiknawledged that some Board
members are quite cooperative and candid with euiyr. Boulakia admitted that
where Board members apply the exception providedifidler Guideline 7 and allow
counsel to question first there is no question abwaifairness of the guideline.

(b) James Donald Galloway, who swore hfgdafit on May 25, 2005, is a
Professor of Law at the University of Victoria, asgiion he has held since 1994. He
was previously a Professor of Law at Queen's Usityer From 1998 to 2001,
Professor Galloway served as a member of the themvéhtion Refugee
Determination Division of the IRB in Vancouver. Afthis tenure as a Board member,
he provided personal training to Board members iandduver, including
jurisprudential training. Professor Galloway givdss opinion on why an
"examination-in-chief" is fundamental to a just etetination of refugee protection



claims. He attests to the inaccuracy or incompkgerof the following perceptions
used to justify "reverse-order questioning”, namely

(@) that refugee determination proceedingsan-adversarial,
(b) that the PIF substitutes for an examaratn-chief;

(c) that reverse-order questioning compliégh watural justice because there is no
abrogation of the right to an oral hearing;

(d) that the expertise of RPOs obviatesntied for an examination-in-chief by
the claimant's counsel;

(e) that paragraphs 19 and 23 of Guidelin® ot fetter the discretion of Board
members;

) that the exceptional circumstances aefidgline 7 ensure that vulnerable
claimants will not be subjected to procedures whngy intimidate them; and

(9) that reverse-order questioning promotésiency.

In Professor Galloway's opinion, Guidel 7 prevents a claimant from
adequately presenting her or his claim by allowimg RPO to define presumptively
the nature of the claim rendering the right to & bearing illusory. With regard to
fettering discretion, Professor Galloway is alsahaf view that Board members would
conform to the standard mode of proceeding ratiean exercise their discretion on a
case-by-case basis, given the strong, mandatogu#ae of Guideline 7 and Board
members' loyalty to the Board and the Chairperson.

On cross-examination, Professor Galloweknowledged that he has not
attended any refugee hearings since he left theitRE)01. Regarding the nature of
guestioning during refugee hearings, Professoro@aly agreed that Board members
have a responsibility to ask pointed, probing goest and admitted that he sees
asking tough questions as being adversarial. \Vigfands to fettering, he stated that
even if there are no negative repercussions forfaitmwing Guideline 7, that does
not mean there are no institutional pressures néocm.

(c) Donald Payne, who swore his affidavitdune 9, 2005, is a medical doctor
and has been a certified specialist in psychiairyolver 30 years. He is proffered as
an expert on the psychiatric and psychological dmr of refugee claimants who
appear before the Board. Dr. Payne has performgchijgric assessments on more
that 1,450 victims of persecution from more thanc®@ntries, and he has testified
before the Board on more than 20 occasions. Dmé&apmments on the following
vulnerabilities faced by refugee claimants thagifgre with their ability to accurately
testify at their hearings:

(@) Post-Traumatic Stress Disorder (PTSD),

(b) experiences of torture, humiliation amdjchdation,



(c) psychological suppression and/or repoes

(d) marked anxiety,

(e) marked depression, and

) distrust of people and conditioned feagovernment officials and police.

Dr. Payne attests that claimants need to feel éneyinderstood and their experiences
heard, and that aggressive and repeated questitnyingovernment officials only
exacerbates claimants' anxiety. He further commgrds it is extremely important
that the environment at refugee hearings be madwmdhreatening as possible for
claimants. In Dr. Payne's opinion, having refugkéntants questioned first by their
counsel, a non-government agent whose role isgresent claimants' interests and
whom the claimants have previously met and havevigrm trust, is more likely to
promote effective testimony from refugee claimamtso have been subjected to
persecution.

On cross-examination, Dr. Payne acknowledged thahds not attended a refugee
hearing since Guideline 7 was implemented. He dttat to his knowledge there
have been no scientific studies finding that pesssuffering from PTSD perform

better if examined in chief first. He also admittéht it is the hostile manner of
guestioning that affects vulnerable refugee clatsmamost adversely, and that
vulnerable claimants may experience distress ev@nwheir counsel questions them
first.

[27] The Respondent relies on the eweeéest one witness.

(@) Paul Aterman, who swore his affidavit August 16, 2005, is a lawyer and
the Director General, Operations Branch, of the rBoaHis duties include
coordinating initiatives to reform the refugee detmation process at the Board. Mr.
Aterman attests to the role of RPOs, the respditgitand authority of Board
members, and the inquisitorial manner in which gefu protection determination
hearings are conducted. He comments on the pugddSkairperson's guidelines and
Guideline 7 specifically. Mr. Aterman states thabpto implementing Guideline 7,
there was no standard order of questioning, and ghe of the rationale behind
Guideline 7 was to foster national consistencyaHests to the greater efficiency that
has been realized since the implementation of Gin&l&. Attached to Mr. Aterman's
affidivat are a number of exhibits, which include:

(@) the policy on the use of Chairperson'sd€lines and the Chairperson's
Guidelines 5, 6 and 7,

(b) issues of the "IRB News" with information Guideline 7,
(c) manuals used for training RPOs and Boaedhbers;

(d) decisions in which Board members haveregid challenges to the general
validity of Guideline 7; and



(e) decisions in which Board members haveedathe standard order of
questioning and allowed counsel to question clatmrst.

On cross-examination, Mr. Aterman stdteat part of the motivation behind
Guideline 7 was to reduce hearing time. Later oaugim, he stated that the
Chairperson did not implement Guideline 7 to redtiee length of hearings but to
extend the Board's inquisitorial mandate. He alsmroented that the reason for
RPOs and members to go first is that they are letger position to know what the
Board really needs to determine the claim. He aenohithat Board members and
RPOs only received a four-hour training sessiothemmanner of questioning prior to
the implementation of Guideline 7. However, he ddnthat RPOs and Board
members were trained to funnel the evidence towardsegative conclusion. He
acknowledged that prior to June 1, 2004, "reverskefoquestioning” was not used at
hearings in Toronto without the claimant's conséid. further acknowledged that
there is monitoring of the implementation of thadgline through managers in the
regional offices, and that some individual memierge been asked why they had not
followed Guideline 7. However, he stated that manniig is necessary to find out how
effective the change is and whether any profeskidegelopment needs arise. He
stated that Guideline 7 is not a set of directiaesl that members exercise their
discretion. That said, he acknowledged that Boaethbers are expected to apply the
Chairperson’'s guidelines or to justify their reastor not doing so.

(2) Positions of the Parties

[28] On the question of natural justiaed procedural fairness, | will
summarize the parties' positions.

[29] The Applicant asserts that the peresho bears the onus of proof has the
right to present her or his case prior to beingstjaeed by other participants at the
hearing; that is, the right to conduct an "examamain-chief". The Applicant
contends that this principle is supported by thsjuudence of the Federal Court.

[30] The Intervener also asserts thaid€line 7 violates the principles of
natural justice and procedural fairness by circuibsgy a refugee claimant's ability
to present her or his case, and as a consequemnciering the right to an oral hearing
illusory. More specifically, the Intervener argubat because of the importance of an
"examination-in-chief" in allowing refugee claimartb introduce their claims, to find
their voice, and to control the presentation ofdewice, principles of natural justice
and procedural fairness demand that a refugee afdinmave the right to be
questioned by her or his counsel first. In supmdrits contention, the Intervener
points to particular features of the refugee deimatron process that result in
Guideline 7 being unfair:

(@) the differing roles of the RPOs, mermskard counsel,
(b) the adversarial nature of refugee pedogys;
(c) the inadequacy of the PIF in settingtbe claim; and

(d) the unique vulnerabilities of refugedmants.



[31] Both the Applicant and the Intereemefer to the opportunity for counsel
of the Applicant to question first as an "examioatin-chief".

[32] With respect to these allegatiotisg Respondent asserts that the
principles of natural justice and procedural fagsielo not stipulate that ensuring that
refugee claimants have an adequate opportunityate sheir case and to know the
case they have to meet requires that refugee atdsntee allowed to present their case
by way of an "examination-in-chief". Further, theedpondent argues that the
Applicant and Intervener's contention of a righato"examination-in-chief" is based

on a false analogy between the conduct of crimama civil proceedings and the

Board's proceedings. Unlike the former proceediriigs, Respondent submits that
refugee determination proceedings are adminisgand non-adversarial.

[33] The Respondent argues that the igénalidity of Guideline 7 has been
upheld in several decisions of the Court. The Redpnt also contends that denials of
procedural fairness must be considered on a cased® basis, and in the present
case the Applicant has not presented any eviddrateby following Guideline 7, the
Board deprived the Applicant of any procedural @ctbn. For these reasons, the
Respondent submits that this Court should not &ntethe Applicant's allegations of
procedural unfairness.

[34] The Intervener advances two furtheguments. First, the Intervener
contends that Guideline 7 unlawfully fetters thecdetion of Board members because
it is de factomandatory and binding. Second, the Interveneresrgjuat Guideline 7 is
unlawful because it distorts the adjudicative roleBoard members, particularly by
adding duties which are incompatible with membgrsmary responsibility of
decision-making.

[35] The Respondent argues that Guideline % vwssued pursuant to the
Chairperson’s statutory authority and does nogrfekie discretion of Board members
as it is not binding and explicitly contemplatesaBb members varying the order of
questioning. In response to the second allegatiba, Respondent submits that
Guideline 7 is consistent with the Board's inqois#l mandate and the duty of
members to assess the merits of claims in an irdhmuick and fair manner.

(3) Analysis
(1) Does Guideline 7 deny the Applicard tight to be heard?
[36] The first ground upon which the Aippnt and the Intervener challenge

Guideline 7 is that it is inherently unfair notabow a claimant's counsel to question
the claimant first, before the RPO or Board memti@es. The Applicant and the
Intervener contend that refugee claimants haveyla to conduct "examination-in-

chief". The Respondent argues that neither theciplies of natural justice nor

paragraph 170(e) of the IRPA - the requirement thatBoard allow an applicant a
reasonable opportunity to present evidence, questidtnesses and make
representations - gives claimants such a right.

[37] It is useful at the outset to dispaf the following three arguments raised
by the Respondent and the Applicant before consigéhe duty of fairness, namely:



(1) The Respondent asserts thaF#aeral Court has already confirmed the
validity of Guideline 7;

(2) The Respondent argues that tppliéant's allegation of procedural
unfairness is hypothetical and therefore shouldoeotntertained by the Court; and

(3) The Applicant contends that tight of refugee claimants to be
guestioned first by counsel has been establishedeoourt.

| will deal with each of these arguments in turn.

[38] The Respondent argues that the Cloas already upheld the general
validity of the Guideline 7 and as a result, thsu@ should follow those precedents.
It is true that the Court has previously conclutieat Guideline 7 is not inconsistent
with the principles of natural justice and procedufairness. InCortes Silva v.
Canada (Minister of Citizenship and Immigratipr®005 FC 738 at paragraph 13,
Madam Justice Gauthier held that Guideline 7 "doasconstitute a breach of the
audi alteram partem[the right to be heard] rule, because it is eviddrat the
applicant was fully afforded the right to be hearcdrder to argue the merits of his
claim for refugee protection”. In the more receatidion ofZakiv. Canada (Minister
of Citizenship and Immigration2005 FC 1066 at paragraph 13, Madam Justice
Snider concluded that, "as have numerous of myeaglles”, the implementation of
Guideline 7 in Board hearings is not, in and oélitsa breach of procedural fairness.
However, Justice Snider continued on to say atgoapdn 14 that a claimant may still
be able to establish that he or she was deniedaaingful opportunity to make out
his or her case.

The relevant question is whether the procedureherfacts of this case, resulted in
unfairness to the Applicant. That requires an exation of the record on two

aspects: (i) whether the RPD fettered its discreiio its refusal to return to the

familiar, counsel-first order; and (ii) whether tbheder of questioning resulted in the
Applicant not being afforded the right to be heard.

[39] The Court both i€ortes Silvaand inZaki held that whether or not a
breach of procedural fairness has occurred musidbermined on a case-by-case
basis and in circumstances that are not hypothetica

[40] The Court has also upheld the gainealidity of Guideline 7 irB.D.L. v.
Canada (Minister of Citizenship and Immigratip@P05 FC 866Martinez v. Canada
(Minister of Citizenship and Immigration)2005 FC 1121; andrFabiano v.
Canada(Minister of Citizenship and Immigratip@P05 FC 1260.

[41] While the previous decisions of t@eurt considering Guideline 7 are
instructive, in my opinion, they are not determivatof the issues before this Court.
First, it does not appear that the Court in th@ses had the benefit of such extensive
arguments and evidence on Guideline 7 as are ndevebéhis Court. Second, the
Applicant and Intervener contend that the rightoto heard in the adjudication of
refugee claims includes the right of claimants &wehtheir counsel proceed first in
questioning. The Intervener further argues thatd@line 7 in unlawful because it
fetters the discretion of Board Members and distéhe adjudicative role of the



Board. These arguments have not yet been compiligbaBnscanvassed and
determined by the Court. | will address these issater in these reasons.

[42] The Respondent also asserts tleaAplicant's allegation of procedural
unfairness is hypothetical and as such should eoerdertained by the Court. The
Respondent notes that there is no evidence bdfier€ourt that the Applicant was
prevented from stating his case, that the Applicaas$ suffering from PTSD or any
other particular vulnerability, or that he was diewed improperly. Indeed, the
Applicant does not assert any such improprietiegheyRPO or Board member or
impediments to his ability to testify at the hegrin

[43] The Applicant does not allege thatthe specific facts of the conduct of
his refugee hearing that the use of the Chairp&sstandard-order questioning
procedure led to a breach of natural justice. Rathie allegation is that, in general,
Guideline 7 violates the principles of natural jcist In my opinion, the Applicant's
argument is not hypothetical. The Applicant challesh Guideline 7 from the outset.
In this instant case, the Court is asked to detemvhether the standard order of
guestioning provided in Guideline 7 is inherentlgfair in that it violates the
principles of natural justice and procedural fagsieln my view such an argument is
appropriately raised in the circumstances. If iestsablished that the procedure by its
very nature violates the principles of fairnesgha circumstances of the Applicant's
case, then the decision of the Board in unlawfukeréfore, the question of procedural
fairness is a proper one for consideration by @osirt.

[44] The Applicant contends that theigprudence of the Federal Court
establishes that refugee claimants must be alldwé@ questioned first by their own
counsel. Specifically, the Applicant cites four id&mns: Kante v.Canada(Minister of
Employment and Immigration1994] F.CJ. No. 525 (QL)Ganji v.Canada(Minister
of Citizenship and Immigration)1997] F.C.J. No. 1120 (QL)Atwal v. Canada
(Minister of Citizenship and Immigration]1998] F.C.J. No. 169; an¥eres V.
Canada(Minister of Citizenship and Immigratipf001] 2 F.C. 124.

[45] In particular, the Applicant submithat inKante at paragraph 10, the
Court established a refugee claimant's right tteaamination-in-chief":

| would suggest to counsel for Applicants to rememdt all times that as the
burden of proof is on them they are entitled taspre their case as they see fit.

[46] In my opinion, in none of these eagid the Court establish that the
principles of natural justice and procedural fagsieequire that refugee claimants be
guestioned by their counsel first. In fact, whettter Board's choice of the order of
questioning accorded with natural justice or procadfairness was not before the
Court in any of the cases. The cases all dealt sg#tific circumstances in which the
Court held that the Refugee Board's conduct oh#aaing was improper or led to an
error in the Board's findings of fact.

[47] InKante the Applicant had not raised any issue of procadunfairness.

Rather, Mr. Justice Nadon, then of this Court, imfed both parties that he was
troubled by the fact that the Refugee Board had tmunsel not to question the
claimant regarding certain events. His commenttepiabove by the Applicant, did



not concern the validity of the order of questigniin fact, it appears that the hearing
was conducted with the claimant's counsel questgpfiist.

[48] In Ganji, the Court held that the Refugee Board acted unfaiy
proceeding to question a minor claimant first desfiie objections of the principal
claimant (the child's mother and her designatedesgmtative). The Court also found
that the counsel for the claimants did not senesr timterests well in that he did not
object to the Board's conduct or request an adjpan to consult with his clients.
The Court concluded that the Board committed aexeable error by failing to
provide the claimants with a fair hearing.

[49] InAtwal, the Refugee Board was found to have acted upfa@tause it
interrupted counsel while he questioned the clatm{daring his "examination-in-
chief") and instructed him to cease with a lingjoéstioning. The Court held that the
Board cannot prevent counsel from representing drerhis client unless the
representation involves irresponsible undue rapetir irrelevant material. However,
the Court did not conclude that claimants have dolhtrol over the presentation of
their case; rather, the Court acknowledged thaBibad controls the procedure at a
refugee hearing.

[50] InVeres the Refugee Board had adopted a procedure afthfireross-
examining the claimant without having him put higse in chief first. As the
Applicant in this case points out, Mr. Justice €& did state that "...one would not
think it contentious to say that the person whothasonus of proof must be given a
fair chance to meet that onus”. However, Mr. JesRelletier did not conclude that in
the context of refugee determination hearings ¢fmmants have an inherent right to
lead their evidence first, as in civil or crimir@urt proceedings. Nor did he find that
not allowing the claimant to go first was, in ifsel breach of natural justice. Rather,
Mr. Justice Pelletier stated that the unfairnessearwhere the Board in its reasons
reproaches claimants for failing to provide somexpiof evidence without putting the
claimants on notice that they are at risk on thstie. At paragraph 28 of his decision,
Mr. Justice Pelletier wrote:

It is clear that the CRDD is the master of its pares. It is entitled to take
economy of time into account in devising its praged. It can equally direct
which evidence it wishes to hear from the mouthhef withess and which it
waives hearing. But when it says it does not needear from the witness, it
cannot subsequently complain that it has not hizard the witness.

[51] The Intervener, for its part, citekerrera v. (Canada) Minister of
Citizenship and Immigration004 FC 724, as establishing that questionirgy by
counsel for the claimant is embodied in the righauh oral hearing. In that case, Mr.
Justice Campbell called reversing of the orderugstioning - that is, having the RPO
question first - a "highly unusual” procedure. Thieervener submits that Guideline 7
turns the exceptional way of proceeding into themdeven if that were the case, Mr.
Justice Campbell did not expressly state that edugjaimants have the right to lead
evidence, or that a failure to provide claimante tight to go first violates the
principles of procedural fairness. | note that teigee hearing at issue kterrera
was conducted before Guideline 7 was fully impletedn Ultimately, Mr. Justice
Campbell allowed the application for judicial rewiebecause he found that the



guestioning by the Board improper; he called itdipering cross-examination”. |
agree with Madam Justice Sniderdaki, suprawho held that irHererra the Court
found that the type of cross-examination by therBa@onstituted an error, not the
order of questioninger se

[52] | further note that in several atlcases that also pre-date Guideline 7, the
Court held that starting with questioning by theQR&oes not, in itself, constitute a
violation of the rules of natural justicBel Moral v. Canada (Minister of Citizenship
and Immigration) [1998] F.C.J. No. 782 (T.D.) (QLXota v. Canada (Minister of
Citizenship and Immigration)1999] F.C.J. No. 872 (T.D.) (QL); af@fuz v. Canada
(Minister of Citizenship and Immigratign)1999] F.C.J. No. 1266 (T.D.) (QL). For
instance, irCruz, Mr. Justice Teitelbaumheld that the panel mendimnot commit a
reviewable error by allowing the refugee hearindicef to begin his cross-
examination first because the panel is the mastiés own procedure.

[53] In my opinion, the cases cited bg Applicant and the Intervener do not
lead to the conclusion that a meaningful opporjutatpresent one's case includes a
right to question first. Rather, they reaffirm thihe Board is entitled to control the
procedures of a hearing but that the Board mustiwcinthe hearing in a way that
does not unfairly restrict the claimant's righptesent her or his case.

[54] The Court's jurisprudence has reitled whether a claimant appearing
before the Board in a refugee determination hearamythe right to an "examination-
in-chief" or whether not allowing the claimant'suosel to question first is inherently
unfair. The Applicant and the Intervener must st#tablish that the principles of
natural justice and procedural fairness dictateadiqular order of questioning in

refugee determination hearings before the Boardontler to succeed on their
argument.

[55] In the present case, it is not displ by the parties that the adjudication of
refugee claims by the Board demands a "higher dafgorocedural fairness. Where
the parties disagree is on the content of that diifgirness, or more specifically, on
the content of the right to an oral hearing.

[56] In summary, on the content of theydof fairness the parties adopt the
following positions. The Applicant submits thatrafugee hearings are quasi-judicial
proceedings, the Board is required to set up proesdthat more closely resemble a
judicial, court-like model. The Applicant assetat, as a result, refugee claimants are
entitled to an "examination-in-chief" conductedtmr or his counsel. The Intervener
submits that a number of unique features in theged determination process and of
refugee claimants necessitates an "examinatiomigf“c The Respondent argues that
proceedings before the Board are administrativereomdadversarial and that natural
justice does not require such proceedings to beatigd to criminal or civil
proceedings. The Respondent asserts that, as equamce, the Board is not required
to afford a claimant the right to an "examinatiorehief" for its proceedings to be
fair.

[57] The Supreme Court of Canada pravigaidance in determining the
content of the duty of fairness iBaker v.Canada(Minister of Citizenship and
Immigration) [1999] 2 S.C.R. 817. In deciding the proceduradtgctions to be



afforded in an administrative setting, the Supre@mart stated that the following
factors are to be considered:

(1) the nature of the decision being mauk the process followed in making it;
that is, "the closeness of the administrative pgsde the judicial process";

(2) the role of the particular decision witlihe statutory scheme;

(3) the importance of the decision to thenitial affected,;

(4) the legitimate expectations of the persloallenging the decision; and
(5) the choice of procedure made by thenagéself.

[58] | note that Madam Justice L'Heurdlxbé inBaker stated that the five
factors set out above are not exhaustive; she adkdged that other factors may be
important in determining the requisite level of ggdural fairness in a given set of
circumstances. In making such a determination, Muadastice L'Heureux-Dubé
stated at paragraph 22 &faker that it is necessary to keep in mind the values
underlying the duty of fairness:

| emphasize that underlying all these factors &sribtion that the purpose of
the participatory rights contained within the dutyprocedural fairness is to
ensure that administrative decisions are made wsfiagy and open procedure,
appropriate to the decisions being made in itsusigt, institutional, and

social context, with an opportunity for those aféecby the decision to put
forward their views and evidence fully and haventheonsidered by the
decision-maker.

[59] It should also be noted thaBiaker- a case that did not concern a refugee
claimant or a refugee - the Supreme Court of Cadadaled the case on the basis of
the common-law duty of fairness; it declined to rexae procedural protections
afforded by theCanadian Charter of Rights and FreedqrRart | of theConstitution
Act, 1982 being Schedule B to th@éanada Act 1984U.K.), 1982, c. 11. In other
cases, the Supreme Court of Canada has establishedecause of the potential
consequences, the source of procedural protecfionsefugee claimants is the
Charter, namely, the principles of fundamental justice rgméeed by section 7 of the
Charter. seeSingh v. Canada (Minister of Employment and Imntigrg, [1985] 1
S.C.R. 177. That said, the Supreme Court of Carfama also held that it is
appropriate to apply the common-law duty of faisésctors set out iBakerwhere
the source of the duty is tl@&harter. Suresh v. Canada (Minister of Immigration and
Citizenship) [2002] 1 S.C.R. 3 at paragraph 113.

[60] In the instant case, neither theolgant nor the Intervener argues that the
Chairperson's standard order of questioning praeediplates the principles of
fundamental justice guaranteed under section lie€Charter. Rather, they base their
submissions on the common-law principles of natjustice and procedural fairness.
Whatever the source of the duty of fairness indiheumstances of this case, | find it
appropriate to proceed with Baker analysis in determining the content of the
procedural protections to be afforded to the Apiic



[61] The question before this Court isether natural justice and procedural
fairness require not only that the Applicant has riight to an oral hearing before the
Board, but also that the Applicant has the righbawe his counsel question him first
at that oral hearing. The question can be sucgirstdted as: does natural justice or
procedural fairness dictate a particular orderugsgioning?

[62] Before turning to such an analysisyish to set out the context for the
right to an oral hearing in the adjudication ofugde claims. The starting point in
such a discussion Bingh above. In that case, the Supreme Court of Caneldathat
the refugee determination process must providedaguate opportunity for refugee
claimants to be heard. Madam Justice Wilson hedtl &t a minimum, the concept of
fundamental justice under section 7 of Qlearter includes the notion of procedural
fairness articulated by Mr. Chief Justice Fauteukike v. The Queefl972] S.C.R.
917 at 923:

... Under s. 2(e) of the Bill of Rights no law iratada shall be construed or
applied so as to deprive him or "a fair hearingaégordance with principles of
fundamental justice." Without attempting to forntela final definition for
these words, | would take them to mean, gener#ilgt the tribunal which
adjudicates upon his rights act fairly, in goodtHfaiwithout bias and in a
judicial temper, and must give to him the opportymd adequately state his
case.

[63] The applicants i8inghhad challenged the procedure before the then
Immigration Appeal Board which did not provide thewith an oral hearing on the
merits of their claim. Madam Justice Wilson heldtthwhere a serious question of
credibility is involved, an oral hearing is requrén the adjudication of refugee
claims to accord with principles of fundamentaltiges but she did not further define
the content of the right to an oral hearing.

[64] Where procedural fairness demandgla to a hearing, it also requires
that the administrative agency ensure the heanmgside the parties with ample
opportunity:

(@) to know the case against them,

(b) to dispute, correct or contradict anyghwhich is prejudicial to their position,
and

(c) to present arguments and evidence suppgdtteir own case.

[Robert Macauley and James Spradeictice and Procedure before Administrative
Tribunals looseleaf, (Toronto: Carswell, 1988-) at pages]]2-

[65] However, | note that Macauley anata&gjue further state at page 12-163
that in the common law there is no standard formeafring:

... [E]ven in the context of oral hearings, theoes not seem to be any one
procedure pursuant to which the right to presegairments must be exercised.



This is consistent with the general rule that &utal is empowered to
determine its own procedure.

[66] The IRPA provides that the Boardsinhold a hearing in any proceeding
before it: paragraph 170) However, the IRPA does not set out a partictdam of
the hearing. In fact, the IRPA does not require Buard to always hold an "in
person” hearing; section 164 permits the Boardadid the hearing by way of "live
telecommunication”, such as by videoconferencing.

[67] The key to evaluating the level miocedural content of a refugee
determination hearing is whether the available @doces facilitate or frustrate the
opportunity of the Applicant to make and informed gffective presentation of his
case to the Board. As such, it is useful to settbetway in which the Applicant's
refugee protection claim unfolded:

(@) the Applicant made his claim at an inlamdnhigration office; an immigration
officer prepared a Record of Examination

(b) the Applicant filed his PIF

(c) the Board sent the Applicant notice tiearing

(d) the Board sent the Applicant a File Soneg Form identifying the issues

(e) the Applicant filed written submissionsresponse to the File Screening Form

) the Applicant filed written submissionpposing the Chairperson's standard-
order of questioning procedure as violating the@gles of natural justice

(9) the Applicant submitted three packageswidence
(h) the Board's disclosed its documentarkage on Sri Lanka

(1) a one-member Board heard the Applisaciaim, with the Applicant and his
counsel present in the hearing room, along witRBQ®

()] the Applicant's counsel made oral su®ions at the hearing objecting to
proceeding under the Chairperson's standard-ordemquestioning; the Board
dismissed the objection

(k) the Applicant was questioned first by REO; the Board member did not ask
any questions; and counsel for the Applicant dedito ask questions

() the RPO made oral submissions, themseufor the Applicant made oral
submissions

(m) the Board reserved its decision

(n) the Board sent the Applicant its decisaoid written reasons for its decision



[68] I now turn to a consideration oé Bakerfactors to determine whether the
Applicant had the right to be questioned by hisnsali first in the circumstances of
his case. | note that only the Applicant providedbraissions specific to thBaker
factors:

1) the nature of the decisionngemade and the process followed in
making it; that is, "the closeness of the admiaiste process to the judicial process”

[69] The Applicant asserts that the Boar a quasi-judicial administrative

tribunal and therefore it is required to followlfaéquirements of natural justice. The
Respondent argues that through section 170 of RieA] Parliament made a

deliberate choice that the Board would conductgeéudeterminations in an informal

proceeding and not a judicial one. In his affidalidul Aterman states that the Board
Is a "board of inquiry" and that a hearing intdaira for refugee protection is usually

conducted in a non-adversarial manner, in the straehere is no party adverse in
interest to the claimant. In comparison, Mr. Atermattests that Parliament

constituted the Immigration Appeal Division so titatproceedings are adversarial in
nature: see the IRPA, section 174.

[70] The Intervener argues that theediffg roles between counsel for the
claimants and the RPOs and Board members necesaitdexamination in chief”. In
support of its contention, the Intervener referftofessor James Donald Galloway,
who at paragraph 12 of this affidavit, states thatrole of counsel is to represent the
claimant and demonstrate that the claimant "is'eesgn in need of protection; the
role of RPOs and Board members is to flush outveegknesses in the claimant's case
that might lead to a determination that the claimas not" a person in need of
protection.

[71] Further, the Intervener argues th#hough refugee hearings are
characterized as "non-adversarial”, in reality tlag adversarial. The Intervener
contends that RPOs are often aggressive and coafimmal and frequently make
accusations of falsehood, dissimulation or evassen As well, Board members
sometimes adopt an adversarial approach. The briervcites Board member Steve
Ellis who in a June 2005 decision (Board file: TA4810, 13811, 13812) stated that
in the "reverse-order questioning” era, it has bexdroutine” for Board members to
cross-examine claimants.

[72] In my view, Parliament intended tiefugee determination process to be
more inquisitorial and less judicial. The IRPA pides that Board members have the
powers and authority of a commissioner under Paftthelnquiries Act,R.S. 1985,

c. I-11, and permits members to do "any other thimgy consider necessary to
provide a full and proper hearing”: section 165fugee hearings do not involve
opposing parties each arguing their position foagainst granting refugee protection
to the claimant. In a limited number of cases, NMirister does intervene to oppose
the consideration of an applicant's claim for reigrotection, usually on one of the
exclusion grounds (Article 1E or 1F of tHgnited Nation Geneva Convention
Relating to the Status of Refugedsly 28, 1951, [1969] Can T.S. No. 6 incorporated
into the IRPA, section 98). These cases can theréi® more adversarial.



[73] There are also differences betwesfngee determination proceedings
before the Board and criminal or civil proceedihg$ore a court. For instance, unlike
in a criminal or civil proceeding, the rules of @ence are much more relaxed in
refugee proceedings. The IRPA specifically states the Board is not bound to any
legal or technical rules of evidence (paragraph(d70and it also permits the Board
to take notice of any information or opinion thatwithin its specialized knowledge
(paragraph 170)). In the present case, much evidence was praffdrg the
Applicant, none of which was subjected to verificat for its authenticity or
reliability before being considered by the Board.

[74] The Respondent's witness, Paul rAger, attests that the role of the RPO
and Board member is to seek the truth, and in demghey often have to challenge
claimants on their evidence or testimony. One efltliervener's witnesses, Professor
Galloway, acknowledged on cross-examination thatar8omembers have a
responsibility to ask pointed or probing questians that he saw asking such "tough
questions” as being adversarial. Another of therlr@ner's witnesses, Dr. Payne, also
admitted that the problem is with the manner ofstjoaing by an RPO or Board
member, not the order of questioning. If the apphos hostile then the vulnerable
claimants may experience distress even when tloeinsel questions them first. The
evidence indicates that on several occasions(bist has indeed intervened when it
has found that a Board member has improperly cdeduguestioning at a hearing:
see for exampld;lerrera, above.

[75] In respect to the firBaker factor, notwithstanding that the often times
aggressive and probing nature of the questioninglected at hearings before the
Board by RPOs and Board members, | would not quéhé administrative refugee
determination process provided for by the IRPA deesarial. However, the nature
of the decision calls for the Board to adjudicasues that impact on the rights of
refugee claimants. In this respect, a higher lef@rocedural protection is warranted.

2) The role of the particular decision within the sii&iry scheme

[76] The role of the Board's decisiorthin the statutory scheme also suggests
the need for strong procedural safeguards. AccgrtbrBaker at paragraph 24, the
fact that there is no right to appeal suggestsdredter procedural protections should
be afforded. An appeal to the Refugee Appeal Doviss provided for under sections
110 and 111 of the IRPA; however, those provisioamge not come into force. Failed
refugee claimants may seek judicial review of aatieg decision by the Board if they
are able to get leave of the Federal Court to muasjudicial review. However, as the
Federal Court of Appeal noted iHa v. Canada (Minister of Citizenship and
Immigration) 2004 FCA 49 at paragraph 55, a judicial reviewymat provide the
claimant with the same outcome as an appeal:€'.stlope of the reviewing judge'’s
authority may be limited with respect to the subBt@ issues of the case, and
therefore cannot be equated to an appeal right".

[77] Failed refugee claimants may alswéhthe opportunity to make a Pre-
Removal Risk Assessment application: sections IB-df the IRPA. However,

PRRA applications and refugee protection claimsotgetthe Board are different.
PRRA applications by failed refugee claimants caly submit "new evidence" - that
is, evidence that could not have been adducedei®dard - and an oral hearing is



provided in only very limited circumstances. FurtheRRA decisions are made not
by an independent administrative tribunal but byicefs of Citizenship and
Immigration Canada.

[78] The burden of proving a claim fafugee protection rests with the
claimant. Often, the hearing before the Board is ¢mly opportunity a refugee

claimant will have to convince a decision-makethef well-foundedness of her or his
claim. The Board's decision is also more often thaindeterminative of the claim for

protection. In my view, the nature of the statutecheme in respect to the Board's
decision therefore warrants a greater degree @igoiural protection.

3) The importance of the decision to the individu&tetied

[79] Whether a refugee claimant can renraCanada as a Convention refugee
or person in need of protection is potentially oéaj significance to the individual.
The Applicant claims that his life and safety amedanger because of threats by the
LTTE against him and his family. As the Supreme €ofi Canada stated iBingh,
above, refugee determination proceedings pertaiifeoliberty and security of the
person, and as such, section 7 of @marter is engaged. When such interests are at
stake, fairness dictates enhanced procedural safdgu

4) The legitimate expectations of the person challegtjne decision

[80] The Board notified refugee lawyargl the public months in advance that
the order of questioning, with the RPO or Board benproceeding first, would be

fully implemented as of June 1, 2004: see "IRB Néuwssue 1 at page 3 in Aterman
Affidavit, Exhibit L-1. There can be no legitimagxpectation by claimants that their
counsel will begin questioning. Such an argumerd m@ advanced by the Applicant
In this case.

5) The choice of procedure made by the agency itself

[81] The final factor iBakeris the choice of procedure made by the agency
itself. An order of proceeding in refugee hearirgyaot prescribed in the IRPA or the
Refugee Protection Division RuleBarliament afforded the Board the authority to
determine the procedure it follows provided thataes not run afoul of principles of
natural justice:

162(2). Each Division shall deal with i162(2). Chacune des sections fonctior
proceedings before it as informally idans la mesure ou les circonstances
quickly as the circumstances and considérations d'équité et de jus
considerations of fairness and natnaturelle le permettent, sans formali
justice permi et avec célérité.

Parliament also equipped the Board with tools teues that the requirements of
natural justice are met when adjudicating refugeetegtion claims, including
providing for a hearing (paragraph 1BY)( the questioning of witnesses (paragraph
170@)), the tendering of evidence (paragraph &))0(the participation of counsel
(section 167), and the giving of reasons (secti@®).1



[82] The jurisprudence is clear thatagministrative tribunal is the master of
its own proceedings, and where the enabling legslais silent on a point of
procedure, the tribunal may determine the procedarde followed:Prassad v.
Canada (Minister of Employment and Immigratioff)989] 1 S.C.R. 560 at 568-69;
Southam Inc. v. Canada (Minister of Employment Bnahigration) [1987] 2 F.C.
329 at paragraph 6.

[83] The fifth factor indicates a les$evel of procedural fairness essentially
because the Board is the master of its own prongedinHa, above at paragraph 64,
the Federal Court of Appeal wrote: "... in deterimgnthe content of the duty of
fairness the Court must guard against imposingval lef procedural formality that
would unduly encumber efficient administration”.

6) Other factors

[84] The Intervener submits that becanfsthe unique features of the refugee
determination process and of refugee claimant$examination-in-chief” is critically
important to ensuring that claimants have a medmirgpportunity to present their
cases. | have addressed some of their argument®,alod will now consider two
other arguments of the Intervener and their impacthe duty of fairness owed in the
context of refugee determination hearings befoeeBbard.

[85] First, the Intervener submits the PIF is an inadequate substitute for an
"examination-in-chief", and that it does not givaimants an adequate opportunity
present their case. Specifically, the Intervenentgao the tight timeline for filing a
PIF and the fact that amending the PIF may be \delmethe Board adversely with
respect to the claimant's credibility.

[86] Although | agree with the Interveribat the PIF may be incomplete in
telling the full story of the need for refugee mtion, | do not accept that this is
sufficient to require that a refugee hearing bedoated with counsel questioning the
claimant first. The PIF, although important asapmesents the first recitation by a
claimant to the Board of the basis of his or hairalfor refugee protection, is not the
only the way in which the claimant's story is téédthe Board. Claimants are also
asked to submit documentary evidence in suppotheaf claims, may make further
written submissions before the hearing; they alaeehan opportunity to make oral
representations at the hearing, and may have aortopgy to make further written
submissions after the hearing. | note that, indiesent case, the Applicant provided
written submissions to the Board in response toissees identified on the File
Screening Form and that the Applicant's counsel emarhl submissions at the
hearing.

[87] In consequence, in my opinion, dinyitations in respect to the PIF are
not sufficient to increase the content of the dofyfairness owed claimants to an
extent that would require and dictate that clairedr@ questioned first by counsel.

[88] Second, the Intervener submits tleitigee claimants face particular
vulnerabilities, including PTSD, anxiety and paaitacks, depression and a general
distrust for government agents. These vulneradiliti argues the Intervener,
compromise claimants' ability to adequately explaiir experiences and as a result



they may come off as being evasive, at best, authitill, at worst. The Intervener
relies on the evidence of Dr. Payne who has extenskperience working with

refugee claimants. Dr. Payne attests that it isreextly important that the
environment at refugee hearings be made as noatéimieg as possible for claimant
and that aggressive and repeated questioning byergment officials only

exacerbates claimants' anxiety.

[89] It is uncontradicted that many igde claimants have experienced severe
trauma and that many suffer from PTSD or other lpshpgical difficulties. In fact,
Guideline 7 recognizes that in cases involving gtdible claimants the order of
guestioning could be changed, in exceptional cistamces, to allow counsel to
question first: see paragraph 23. The Board intrianing of RPOs and Board
members also focuses much attention on the vuliigies faced by refugee
claimants: see for example, "Questioning VictimsTafrture, Sexual Assault and
Other Trauma" and "Training Manual on Victims ofritwe" in Aterman Affidavit,
Exhibits P and Q1. As well, the Chairperson of tR8 has issued guidelines to
address the vulnerabilities of particular refugésntants: see Guideline 3 - Child
Refugee Claimants: Procedural and Evidentiary kssaed Guideline 4 - Women
Refugee Claimants facing Gender-Related Persec(iherGender Guidelines).

[90] In my opinion, the vulnerability oéfugee claimants militates in favour of
an increased requirement for procedural protectiblosvever, the fact that many, if
not most, refugee claimants are vulnerable and @swt have difficulty testifying
effectively, does not necessarily make Guidelinenfair. As shown, in the instant
case, the Applicant does not suggest that he suifem any psychological problems
which would inhibit his testimony before the BoaAlrefugee claimant's particular
vulnerability is therefore a factor to be considkene the circumstances of each case
but does not necessarily dictate that the standeddr of questioning always be
"counsel-first” in order to satisfy procedural fess requirements and the principles
of natural justice.

Conclusion

[91] The Intervener has provided somilewe pointing to the difficulties
refugee claimants face and the benefits to them'cotinsel-first” questioning.
However, in my view, neither the Applicant nor fhéervener has established that the
principles of natural justice or procedural fairmesquire that refugee claimants be
afforded an "examination-in-chief" in order for tmefugee determination process
before the Board to be fair. The opportunity foe tApplicant to make written
submissions and provide evidence to the Board,ate han oral hearing with the
participation of counsel, and to make oral subroissi in my opinion, satisfies the
requirements of the participatory rights requirgdhe duty of fairness in this case.

[92] After considering the factors seitt an Baker and the further factors
submitted by the Intervener, | am not persuadetthigaprinciples of natural justice or
procedural fairness demand that the Applicant'sged determination hearing be
conducted with a particular order of questioninghat is, with counsel for the
Applicant questioning first - in order to ensuree tApplicant has a meaningful
opportunity to present his case fully and fairly.



(i) Does Guideline 7 fetteetBoard's discretion?

[93] The Court is being asked by theeiméner to determine whether the
Chairperson’s standard-order of questioning praeedeiters the discretion of the
Board, and whether the Chairperson even has thieowiyt to establish such a
procedure through a guideline.

[94] The introduction to Guideline 7 taims in part the following two
paragraphs:

The guidelines apply to most cases heard by the. RBWever, in compelling
or exceptional circumstances, the members will tg#r discretion not to
apply some guidelines or to apply them less syrictl

Generally speaking, the RPD will make allowances {mrepresented
claimants who are unfamiliar with the Division'sopesses and rules.
Claimants identified as particularly vulnerable Iwbke treated with special
sensitivity.

[95] For ease of reference | reproducthia juncture the pertinent paragraphs
of Guideline 7. Paragraph 19 states that the RPBoard member will question the
claimant first:

In a claim for refugee protection, the standarctiica will be for the RPO to

start questioning the claimant. If there is no Rg¥Rticipating in the hearing,

the member will begin, followed by counsel for ttlaimant. Beginning the

hearing in this way allows the claimant to quickiyderstand what evidence
the member needs from the claimant in order forcthemant to prove his or

her case.

[96] Paragraph 23 states that Board neesimay vary the order of questioning
to allow the claimant's counsel to question theinckat first in exceptional
circumstances:

The member may vary the order of questioning irepiional circumstances.
For example, a severely disturbed claimant or § yeung child might feel

too intimidated by an unfamiliar examiner to be ealbd understand and
properly answer questions. In such circumstandes,nember could decide
that it would be better for counsel for the claimanstart the questioning. A
party who believes that exceptional circumstancest emust made an
application to change the order of questioning teefthe hearing. The
application has to be made according toRIFD Rules

[97] The parties are in agreement thatIRB Chairperson has the statutory
authority to issue guidelines. However, the Intaeresubmits that the Chairperson's
"reverse-order questioning” procedure is not aglind; it isde factomandatory and
as such takes on the status of a rule which isideutthe competence of the
Chairperson. The Intervener argues that by requiBoard members to apply the
"reverse-order questioning” guidelines, the Chagpe is fettering the discretion of
Members. The Intervener also argues that by autoatigt following the guideline,



individual Board members are fettering their owscdetion. The Intervener submits
that fettering discretion breaches natural justimed procedural fairness by
compromising the independence of the decision-maker

[98] Specifically, the Intervener assdtiat the language of the Chairperson's
“reverse-order questioning” procedure reads as rdatary requirement, and that
paragraph 23 which allows Board members to vary dhger of proceeding in
"exceptional circumstances” only reinforces the dadory nature of paragraph 19.
Further, the Intervener submits that there is ewdethat the IRB is monitoring
compliance and that individual Board members ateviing the guideline without
question. The Intervener contends that these atkefuindications that the Board's
discretion is being fettered.

[99] The Respondent submits that the ipbeson’'s standard-order of
questioning procedure is not binding on Board mesbditimately, Board members
retain discretion with respect to the most appadprivay of proceeding in any given
case. In fact, the Respondent argues, paragraplex@Bcitly contemplates that
members will exercise their discretion to vary tinder of questioning where they feel
it is appropriate, and have indeed done so in nousecases.

[100] The Respondent argues that the Cowstdpgroved the issuance of non-
binding guidelines. In support of its contentiohe tRespondent citdSouchong v.
Canada(Secretary of Stai€1994), 88 F.T.R. 37, where the Federal Couarfiada,
Trial Division, upheld the legality of the IRB Chperson's Gender Guidelines. At
paragraph 10 of its reasons, the Court reciteCtarperson's policy on the use of
guidelines which provides that guidelines are 'fdied to be followed unless the
circumstances of the case are such that a diffaqgmach is appropriate”.

[101] Finally, the Respondent also challentpesintervener's assertion that Board
members are pressured to conform with the stanolaler of questioning procedure.
Specifically, the Respondent argues that the eeel@oes not support the assertion
by Raoul Boulakia that there is "top down pressume'Board members who do not
follow "reverse-order questioning”. The Respondarther adds that the decision by
Board member Steve Ellis, wherein Guideline 7 was$ followed, shows that
members have the right to disagree with the gwndeli

[102] The Oxford English dictionary definegaideline as "a line for guiding; a
directing or standardizing principle laid down asguide to procedure, policy,
etc;"[my emphasis]. There is no real dispute betwdee parties on the above
definition. It is accepted that guidelines are legally binding on Board members as
they exercise their independent decision-makinghaity. Indeed, this is
acknowledged by the IRB on its website:

While not binding on decision makers, the Guidedipeesent a recommended
approach in examining complex issues of nationglortance, dealing with
emerging issues, or resolving an ambiguity in #ve. |

[103] Paragraph 159(h)(of the IRPA explicitly authorizes the Chairpersoin
the Immigration and Refugee Board to make and igsigelines to assist members in
carrying out their duties. Such guidelines, howeeannot be mandatory in the sense



that they leave little room for the exercise ofcdetion of each Board member to
conduct a full and proper hearing pursuant to thewers conferred by section 165 of
the IRPA. Had the Chairperson intended Guideline Mave such a mandatory effect,
he could have proceeded by implementing a rule mpdeagraph 161(13f of the
IRPA. That provision authorizes the Chairpersommi@ke procedural rules but only
with the approval of the Governor in Council. Piffedtently, the Chairperson is not
authorized to make rules which have the force sthéutory instrument in the guise of
a guideline.

[104] In the instant case, the Interveneruasythat had Parliament intended
Guideline 7 to have the effect of a rule it wouldvd done so by a statutory
instrument such as through the Rules.

[105] The issue, here, lies in determiningetitler Guideline 7 presents a
recommended non-binding approach to Board memegerding the procedure to be
followed in the conduct of a hearing before the f8loar, as the Intervener suggests,
whether Guideline 7 is serves as a mandatory pruesuent which fetters the

discretion of Board members. If found to be théelatGuideline 7 could then also be
said to be elevated to the status of a generalunlawful in the circumstances.

[106] At the outset it is useful to considee state of the jurisprudence on the
fettering of discretion. As a general rule, adntnaisve tribunals are considered to be
masters in their own house. Absent specific rudés tlown by statute or regulation,
they control their own procedures provided they plymvith the rules of fairness and
fundamental justicePrassad above.

[107] Whether Guideline 7, a procedural glirsle complies with the rules of
fairness will depend on a number of factors, net st of which is the extent to
which the guideline restricts the scope of disoretf independent Board members in
carrying out their duties under the IRPA. The ekterwhich a guideline can lawfully
restrict discretion was considered Yfnap v.Canada(Minister of Employment and
Immigration) (1990), 1 F.C.R. 722. Associate Chief Justice deraonsidered what
constitutes lawful restrictions on the scope ofiramigration officer's discretion in
applying specific guidelines in the context of anklnitarian and Compassionate
application under subsection 114(2) of themigration Act R.S.C. 1985, c. I-2. He
found that the guideline at issue unduly fettergel immigration officer's discretion
and found it to be unlawful. However, the learnedgk went on to recognize that
guidelines would be permissible so long as theyewdearly intended to be a
statement of "general policy" or "rough rules ournib" and not an exhaustive
definition, binding on immigration officers. In ceidering this issue, the learned
Judge made the following observations at pagesan88739 of his decision, which |
find to be particularly applicable to the instaate:

...The general position of Canadian courts on thectring of discretion has
been articulated in Professor J.M. Evads' Smith's Judicial Review of
Administrative Actionfrourth edition, where he states, at page 312:

...a factor that may properly be taken into accaongéxercising a discretion
may become an unlawful fetter upon discretion i§ ielevated to the status of



a general rule that results in the pursuit of cstesicy at the expense of the
merits of individual cases.

The importance of flexibility in the adoption of Imy or guidelines as a
means of structuring discretion is highlighted by B Jones and A. S. de
Villars in Principles of Administrative Lawwhere the difference between
"general” and "inflexible" policy is described atge 137:

...the existence of discretion implies the absearieerule dictating the result in
each case; the essence of discretion is that itbeaexercised differently in
different cases. Each case must be looked at ohaillly, on its own merits.
Anything, therefore, which requires a delegate Xereise his discretion in a
particular way may illegally limit the ambit of hppwer A delegate who thus
fetters his discretion commits a jurisdictionalognwhich is capable of judicial
review.

On the other hand, it would be incorrect to asget a delegate cannot adopt
a general policy. Any administrator faced with eg&avolume of discretionary
decisions is practically acceptable, provided eaase is individually
considered on its merits.

[my emphasis]

[108] These same principles were applied hy Bdistice Strayer ividal v.
Canada,[1991] F.C.J. No. 63 (T.D.) (QL). He recognizedttiguidelines were not
only permissible but in certain circumstances, lyighesirable in order to promote
"some sort of consistency throughout the country"term of how discretion is
exercised. He went on to find that, in the circianses however, an immigration
officer was not entitled to reject the case simipdcause it was not covered by the
guidelines. At page 11 of his decision he wrote:

...Following the principles laid down by Jerome AlLAn theYhapcase, | can

only reiterate that the guidelines must be regaedestating a "general policy"
or "rough rules of thumb" but cannot validly beatied as providing an
exhaustive definition of the circumstances in whibkamanitarian and

compassionate considerations can be found.

[109] InAinsley Financial Corporation et al. v. Ontario Seities Commission et
al. (1994), 21 O.R. (3d) 104, the Ontario Court of Apgbheld that an administrative
tribunal can use non-statutory instruments, suclguadelines, to fulfil its mandate,
but that there are limits on the use of those umsénts. Specifically, the Court stated
that:

(2) a non-statutory instrume@n have no effect in the face of
contradictory statutory provision or regulation;

(2) a non-statutory instrumesinnot pre-empt the exercise of a
regulator's discretion in a particular case;



(3) a non-statutory instrumeatnot impose mandatory requirements
enforceable by sanction; that is, the regulatonoamssuede factolaws disguised as
guidelines.

[110] The Federal Court of Appeal e, above,found thafinsley (O.C.A.)
offered guidance on how to determine whether acpa$ or is not mandatory. IHa
the Court dealt with a policy that prohibited apphts from attending visa officer
interviews with their counsel. The Court found thsihce the policy permitted no
consideration of individual circumstances, it fedte the officer's discretion. At
paragraph 71 of its reasons, the Court wrote:

While administrative decision-makers may validlyopt guidelines to assist

them in exercising their discretion, they are naefto adopt mandatory

policies that leave no room for the exercise ofidison. In each case, the visa
officer must consider the particular facts.

[111] The above jurisprudence established thadelines can be important
instruments, permissible and even desirable when #ne crafted to assist or guide
decision-makers in the exercise of their discretiblowever, a guideline "...may
become an unlawful fetter upon discretion if itelevated to the status of a general
rule that results in the pursuit of consistencthatexpense of the merits of individual
cases." (From Professor J.M. Evade' Smith's Judicial Review of Administrative
Action, Fourth edition, at page 312; cited by Jerome A.@.¥hap above at page

738.)

[112] Guideline 7, unlike guidelines that deéth general policy considerations
applicable to substantive decisions, deals es$igntigh procedure in the conduct of
the hearing. As | have determined earlier in thresesons, the guideline, as drafted,
does not inherently violate the principles of natyustice or procedural fairness. The
guideline may nevertheless be unlawful if it canshewn to fetter the discretion of a
Board member. Whether Guideline 7 fetters the dismn of Board members, will
depend on whether the Chairperson’'s standard-ofdgrestioning procedure crosses
"the Rubicon between a non-mandatory guideline anmdandatory pronouncement
having the same effect as a statutory instrumehitisley (O.C.A.), above at page
109.

[113] The Trial Court inAinsley Financial Corp. v.OntarioSecurities
Commission [1993] O.J. No. 1830 (Ont. Ct.-Gen. Div.) (QLpncluded that the
policy statement at issue was actually a set adibmOntario Securities Commission
rules for "penny stock™ traders. The Court founel plolicy statement to be mandatory
and regulatory in nature based on three factors:

(2) the language of the policy
(2) the practical effect ofliiag to comply with the policy

(3) the evidence with respecthte expectations of the Commission and
staff regarding the implementation of policy



[114] In my view, these factors provide afukdramework within which to
conduct my analysis on this issue. | will consediyetonsider the evidence adduced
and the arguments advanced by the parties inoel#dithese factors.

[115] InAinsley the Trial Court found that the policy at issuewpded that in
certain circumstances the contemplated businessigea "need not be adopted”,
which implied that, save for the exceptions theiless practicesustbe adopted.
The Court held that this language indicates a manglaequirement and not a general
policy statement.

[116] The Ontario Court of Appeal iAinsley subsequently provided some
guidance in determining whether the language otiidaline points to a mandatory
rule. At page 110 of its reasons the Court stated:

There is no bright line which always separates idejme from a mandatory
provision having the effect of law. At the centifetloe regulatory continuum
one shades into the other. Nor is the languagéhefpiarticular instrument
determinative. There is no magic to the use ofwtbed "guideline”, just as no
definitive conclusion can be drawn from the usdh&f word "regulate”. An

examination of the language of the instrument isabpart, albeit an important
part, of the characterization process. In analyzihg language of the
instrument, the focus must be on the thrust oflinguage considered in its
entirety and not on isolated words or passages.

[117] At the outset | think it useful to ackmledge that the order of questioning a
claimant in the context of a refugee hearing, wint¢ a vested right, can be an
important factor. By providing for a claimant to lpeiestioned first by his or her
counsel, in certain exceptional circumstances,ditadters of Guideline 7 have, by
implication, recognized that such a change of tideroof questioning of the claimant,
in those exceptional circumstances, may be negessatomply with the rules of
fairness. At the very least there is inherent radegn in the guidelines, that reverting
to allowing claimants to be questioned first by itheounsel, in "exceptional
circumstances”, would better serve the claimantiisoharging their onus to establish
their claim. This view finds support in the uncaverted evidence of Dr. Donald
Payne. He summarizes his evidence as follows:

34. It is my opinion that, because of thesyghological disturbances
resulting from past mistreatment, it is unrealisticexpect that many refugee
claimants will be able to make a full and accuratatement of their
experiences if, at their refugee hearing, theygarestioned first by a Refugee
Protection Officer or a Board Member. Many clainsatill minimize their
experiences due to the distress caused by recdfierg. Many claimants will
also have great difficulty trusting both the Refed®&rotection Officer and the
Board Member, since both are agents of the stadenaither [is] concerned
exclusively with their best interests. If questidrigst by individuals who they
perceive may be hostile to their claim, claimantaynmsay inaccurate,
incomplete or contradictory things as a resulthefirt anxiety and confusion.
Furthermore, they may not be able to recover overcburse of the hearing
from the initial questioning by the Refugee PratectOfficer or the Board
Member.



35. This being the case, it is my opiniont tttahave refugee claimants
questioned first by the Refugee Protection Officery the Board member
will prevent many claimants from effectively tegirfg on their own behalf.

36. Conversely, it is my opinion that havirefugee claimants questioned
first by their Counsel, a non-government agent whase it is to represent
claimants' interests, who the claimants have ptsijomet and have grown to
trust, is more likely to promote effective testingofiom refugee claimants
who have been subject to persecution.

[118] The drafters of Guideline 7 have alby, implication, recognized the
importance or the order of examination in othervimions of Guideline 7; for
instance, in cases where the onus is on the Ministestablish a basis to exclude a
claimant. In such circumstances, paragraph 21 afléine 7 provides that the
Minister is to proceed first, without exception. if@uapart from the argument that
could be made in respect to the fairness of hawairdifferent order of questioning
when the onus of proof is on the claimant, it iirtg that the drafters of Guideline 7
have obviously recognized the significance of thadep of examination of claimants
in refugee proceedings in certain circumstances.

[119] I now turn to the language of Guidelide Viewed in its entirety, the

language of Guideline 7 leaves little doubt that titrust of the guideline indicates to
Board members a mandatory process rather tharomneended but optional process.
The language of Guideline 7 - and not just the daashorder of questioning

procedure contained in paragraph 19 of the guideliis imperative. Paragraph 19
provides that the standard practiedl be for the RPO to begin, and if no RPO is
participating at the hearing, the Board memvgl begin. The Respondent contends
that paragraph 23 of the guideline provides thatBbard member has discretion to
change the order of questioning in exceptionaluciistances. The Intervener submits
that the existence of "exceptional circumstancegiaragraph 23 only reinforces the
mandatory nature of the standard order of questipriihe language of paragraph 23
does provide that in "such circumstances" a Boaetnber may vary the order of

questioning. In my view, paragraph 23 establishkegyh threshold as to the nature of
the "exceptional circumstance”. In the examplesiuseparagraph 23, the claimant
must be "severely" disturbed and the child mustveey" young for an exception to

apply. The paragraph goes on to state that it issuth circumstances” that an
exception "could" be made. By using such langutigeguideline appears to limit the
member's discretion to only those "exceptional uritstances” contemplated in
paragraph 23. It may be argued that the exampfesedfin paragraph 23 are just that,
"examples". However, in my view, these examplesricdshe sort of circumstances
that may warrant an exception. The use of quadifarch as "severely" and "very"
leave little doubt that the scope of "such circianses" contemplated by the
guideline is limited. There may well be circumstsavhich do not fit within the

scope of those "exceptional circumstances" contat@glin Guideline 7 which, in the

discretion of the Board member, would warrant peaeg otherwise than by the
standard order of questioning. The language ofgrap 23 may leave a member
with the impression that he or she has no optidntddiollow the guideline in such

cases. At the very least, in my view, paragraph ¥3requiring "exceptional

circumstances” for straying from the norm deteesrtiember from considering other



factors before deciding what order of questionsgppropriate. Guideline 7 would in
effect, in such a case, serve to fetter the mesHd&tretion.

[120] Guideline 7 could have been draftedhgsilear language indicating that the
guideline was not mandatory and that the memberfigasto determine the order of
questioning based on the particular facts of tree ¢a the exercise of discretion. In
my view, even a liberal and generous reading ofd€line 7 falls short of such an

interpretation. Given the imperative language ofd8line 7, | am also of the view

that it is not saved by its introductory paragraplikich also refer to "exceptional

circumstances” and "particularly vulnerable” clairtsa

[121] Further, there is an expectation fronose responsible for the good
administration of the IRB, that the guideline bédeed unless the member justifies
not doing so within the parameters of exceptionsgemplated in the guideline. The
testimony of Paul Aterman confirms that this iséad the position of the IRB. On
cross-examination he stated:

The position of the board has been that if a gudels issued by the
chairperson of the board, then members are expetdedollow it in
appropriate circumstances or they have to indicatéheir view why the
guideline is not being followed.

[122] There is evidence on the record to supthe Intervener's contention that
Guideline 7 appears to have been issued with tesupmption that Board members
will universally conform to it. The evidence of Ressor James Donald Galloway,
formerly a Board member, supports this content@mnparagraph 38 of his affidavit

Professor Galloway attests as follows:

38. As a Board Member, | would not have ipteted the above direction
from the IRB administration as leaving me with thiscretion to determine if
it were appropriate to follow the Guideline on aedy case basis. Paragraphs
19 and 23 of Guideline 7 appear to have been isauidthe intent, or the
presumption that the Board Members will universalbypform to them. | say
this because Board Members are instructed thatstiaedard practice, from
henceforth Will be" for either the RPO or the Board member to prodest
Furthermore, although an exceptional circumstapoagsion in theory exists,
only an extremely narrow range of exceptions is/jgied for. Thus, waiving
the standard procedure appears acceptable nocfoldanot even for a young
child, but only for avery young childSimilarly, waiver is acceptable not for a
disturbed claimant, but forseverely disturbed claimant

[123] Professor Galloway also attests thatehs a significant difference between
offering guidelines to be employed in appropriaéses and saying that a guideline
shall apply except in exceptional cases. At pagdwgal0 and 41 of his affidavit, he
states:

40. In the former case, it will up to the Bbdlember to decide whether
the Guideline should be applied. There is no prggiom one way or another.
Rather, the issue must be determined on a caseadw lgasis, taking into
account all relevant factors. A good example ofhsggidelines are the



Board'sGender GuidelinesClearly theGender Guidelineslo not fetter the
discretion of individual Board members. They merptpvide an analytical
framework to assist members in conceptualizing gebdsed claims.

4]. In the case of Guideline 7, however, guedelines presumptively
apply unless the case is shown to be extremelyptiocal. The Guideline's

restrictive demand for a standard mode of proceeginnconsistent with the
exercise of discretion. It deters the decision méiwen considering all of the

relevant factors and deciding on balance what nmramfieproceeding is

appropriate by requiring that special reasons beiged for straying from the

norm. It is, of course, always important to rementhat these Guidelines are
not legislation, nor are they even regulation. Beeathey do not have the
same status as legislation, or regulation, the mamwhich Guideline 7 is

being implemented is thus, in my opinion, an inappiate fettering of the

discretion of Board Members.

[124] The Intervener also argues that Boaeunimers are remarkably loyal to the
Board and respectful of the Chairperson and higies| and as a result would defer
to the strong mandatory language of the guidekugther it is argued that since the
vast majority of members are not lawyers, they ldbk confidence to make
procedural determinations and will often defer ke tguideline in assessing the
appropriate choice of procedure. The evidence ofeBsor Galloway, at paragraphs
42 and 43 of his affidavit, essentially attesttie above circumstances and supports
the Intervener's argument.

[125] There is further evidence, adduceduglothe affidavit of Raoul Boulakia,
indicating that certain Board members feel theyeht follow the guideline. The
presiding Board member during the hearing in Blaskarancase, stated in response
to an objection to the standard-order questionioggdure:

We have been told that we have to do the questyoinist and your counsel
will be asking you questions after that, and thttés procedure we have to
follow....

[Boulakia Affidavit, Exhibit B.]

[126] In response, the Respondent pointsases where Board members have
indeed disagreed with and not applied the guideliiie Respondent argues that this
supports its contention that Guideline 7 is nodbig on Board members. One such
case is the above-mentioned decision of Board me®tave Ellis, which forms part
of the record before this Court. The member strpngliticizes Guideline 7,
particularly with respect to its fettering of Boamembers' discretion. Board member
Ellis wrote that members are "strongly urged” tbofw a decision rendered by the
Board inR.K.N. (Re)above, where it was decided that the guideliendit violate
natural justice. The Board in this case, as nobewe, cited from the Board's decision
in R.K.N.in its reasons.

[127] The Intervener also argues that therevidence of "top down pressure" on
Board members to follow the standard-order questgpprocedure and of the threat
of sanctions for non compliance with Guideline pe8fically, the Intervener directs



the Court's attention to the following evidenceitating that the IRB is monitoring
compliance:

(1) the Board's "Hearing Information Shéets which members are requested to
indicate whether they followed "reverse-order questg” and if not, why not.

(2) a series of email correspondence wimdrcate that the Deputy Chair of IRB
requested copies of decisions where a Board meallmrved counsel to question
first, and that "counsel-first" hearings were beflagijged and the individual member
who proceeded that way was asked to explain whetkeeptional circumstances
were cited, or if there were other reasons fomtieenber not following "reverse-order
guestioning": Boulakia Affidavit, Exhibit A.

(3) the Board's "Performance Appraisal Foravhich indicate that one factor
considered in the re-appointment process is whethermember has applied the
guidelines in "appropriate circumstances".

[128] Finally, the Intervener points out thatcross-examination, Paul Aterman
admitted that the Deputy Chair of the IRB requinegnagers to monitor individual
member's compliance with Guideline 7, and thaturthér admitted that individuals
who were not complying with Guideline 7 were calteda personal accounting for
failing to do so.

[129] Professor Galloway's affidavit eviderstgports the contention that the "top
down pressure” from the IRB fetters Board membdisgiretion. At page 43 of his
cross-examination he stated:

The difficulty that | would have as a board memthext | try and express is |
think that following the guideline would actuallgterfere with my ability to
do the job really well, and my concern would bet i@t would put me in a
position where | would feel a dilemma that thereais that there is a - a
requirement that | do something, that the instiutis saying this is the best
practice and my personal experience is saying, it®, not; and that
confrontation with the board is something that le sas being a[n]
uncomfortable and unhappy and unfortunate situabgout myself into and |
would say to put other-other like-minded board merahnto.

In that sense | think we have fettering in the thia sense that there is pressure
to - there is institutional pressure to abide lpractice that you don't actually
think is the best way of making the determination.

[130] | accept the evidence adduced by thervener to support the following

findings: (1) that the IRB engages in monitoring tmplementation of its guidelines;
(2) that in respect to Guideline 7, there is a rckgectation that the guideline be
followed; (3) that the monitoring exercise would time minds of Board members
serve to reinforce this expectation; (4) that caoarge with the guideline is a factor
considered in a member's performance appraisalmin view, these findings

combined, constitute institutional pressure on Boaembers to abide by the practice.



[131] However, | find there to be no evidenoesuggest that the Chairperson of
the IRB has sanctioned any Board member for nonptiance with Guideline 7 or
that he has or had any intention of doing so. Nof find there to be any merit to the
allegation that the IRB threatened compliance. Moee, | note that the Chairperson
does not have the statutory authority to sancti@hvidual members. Members are
appointed, re-appointed or dismissed by the GoveinoCouncil and not the
Chairperson of the IRB: section 153(1) of the IRPFe Chairperson can only
request that the Minister of Citizenship and Imraigm consider taking remedial or
disciplinary measures against a member on a limtadber of grounds pursuant to
section 176 of the IRPA. The section provides #devi:

176.(1) The Chairperson may request 176. (1) Le président peut demder a
Minister to decide whether any memiministre de décider si des mesi
except a member of the Immigraticorrectives ou disciplinaires s'imposer
Division , should be subject to remedial'égard d'un commissaire non rattaché
disciplinary measures for a reason seiSection de I'immigration.
in subsection (2)

(2) La demande est fondée sur le fait qu
(2) The request is to be based oncommissaire n'est plus en état de s'acq
reason that the member has becefficacemat de ses fonctions pour ca
incapacitated from the proper executiod'invalidité, s'est rendu coupable
that ofice by reason of infirmity, has bemanquement a I'honneur ou a la dignif
guilty of misconduct, has failed in itmanqué aux devoirs de sa charge ou
proper execution of that office or has bplacé en situation d'incompatibilité, pai
placed, by conduct or otherwise, irpropre faute ou pour toute autre cause.
position that is incompatible with d
execution of that office.

[132] | do acknowledge that the Chairpersaesd have some power over
individual Board members in that the Chairpersorny maove members between
Divisions of the IRB or assign administrative fuoos to members or apportion work
among the members. However, the Intervener doesltege that the Chairperson
exercises such authority in order to sanction meslder not complying with
Guideline 7. Nor is there any evidence that theipeeson has conducted himself in
such a manner, which would raise concern abouteabusuch authority.

[133] The evidence of Mr. Aterman indicatbattthe IRB has not instituted any
formal or mandatory mechanisms regarding the extewhich the provisions relating

to the order of questioning have been followed aktests that the IRB did modify its
Hearing Information Sheet to allow the capturingtlu information but only on a

voluntary basis. His evidence is that the resporae is inconsistent and low.
However, as mentioned above, Mr. Aterman did testif cross-examination that the
Deputy-Chair of the Board required managers to momioard members' compliance
with the guideline and admitted that individualsomaere not complying were called
upon to indicate why the guideline was not followed

[134] There may well be good reasons forlR® to monitor the implementation

of a guideline. The Board may wish to assess tteetefeness of the change, whether
there is a need to correct course or not, how liteisg received, and what people's
needs are in terms of training and professionaéldgwment. No one would take issue



with the Chairperson conducting such an exercisespect to the Gender Guidelines.
Evidence would indicate that similar monitoring wearried out at the time the
Gender Guidelines were implemented. The monitoeixgycise conducted by the IRB
cannot, in my view, be said to be inappropriate ar,its own, constitute a clear
indicator of fettering of a Board member's disamtilt is a factor that must be
considered in the circumstances of a particulag.cas

[135] In the instant case, | am satisfied thare is significant evidence that the
IRB made known to its members that they are expecte&eomply with the guideline
save in exceptional cases. The problem is not schmith the expression of this
expectation by the IRB, but rather its combinatieith a number of factors: the
monitoring and expectation of compliance, the ewodeof compliance, and especially
the mandatory language of Guideline 7. These factormy view, all serve to fetter
Board members' discretion. As Mr. Aterman acknogétlin testimony given on
cross-examination: "It's a balancing which respeadisidicative independence on the
one hand and the public and institutional inter@stsonsistency on the other hand".
In the circumstances of this case, the balancindpese interests, essentially because
of the mandatory language used in Guideline 7,ltesuthe interests of consistency
outweighing the adjudicative independence of therBomember. The mandatory
language of Guideline 7, the limited and narrow cdesion of exceptional
circumstances provided for in the guideline and tiw so subtly expressed
expectation of compliance by the IRB, all combime limit a Board member's
discretion. The fact that there are cases wher@adBmember has chosen not to
follow the guideline does not cure these deficieacAs stated earlier, the essence of
discretion is that it can be exercised differemmtlyifferent cases on the merits of the
case. A guideline should not have the effect ofscagia member, in conducting a
hearing, to question whether he or she can adppttecular procedure or a particular
order of questioning of a claimant when the Boarehtber legitimately holds the
view that the standard order prescribed by theddimd is not the best or fairest way
to proceed in the circumstances. There is uncoettet evidence that for at least
certain Board members this is the case. Guideline fhy view has the effect of
dictating a certain procedure and allowing few @tioms, on a procedural issue that
could potentially affect the fairness of the hegriRut another way, Guideline 7, for
the most part, requires a member to exercise hbisadiscretion in a particular way.
In the result, | find that Guideline 7 fetters ttiscretion of Board members.

(i) Does the Chairperson's standard-order of questigrpnocedure unlawfully
distort the adjudicative role of the Board?

[136] The Intervener asserts that the Chasqres standard-order of questioning
procedure infringes on the legislatively mandateleé of Board members in refugee
determination hearings. The Intervener submits that change in the order of
questioning changes the role of Board members. Edupith the shift to one-

member panels, this adds to the members' resphbinsihiThe Intervener argues that
Courts have held that such added duty is incomleatitith a decision-maker's

primary responsibility. The Intervener citégajaratnam v. Canada (Minister of
Employment and Immigration)1991] F.C.J. No 1271 (QL), where the Federal €ou
of Appeal expressed concerns as to the propriety Bdbard member intervening in
the questioning of a claimant: "... The Court wasaerned that the Board member,



by her questioning, may have removed her judicatl &nd put on the hat of an
advocate".

[137] The Respondent argues that the Inteavgrontention that Board members
will be distracted from their adjudicative role addawn into the fray if they are
required to ask questions before counsel is baseabmion and speculation, not on
evidence, and in any event, does not establiskachrof the Board's duty of fairness.
The Respondent submits that the CourtRajaratnamheld that the Board must
behave fairly and impatrtially - that is, judicioysthe Court did not state that Board
members must behave like a judge. In my opinioa,Ithervener's argument has little
merit. | agree with the Respondent that the evideiscinsufficient to establish a
breach of natural justice or procedural fairnesstlo@ basis of the Intervener's
submissions on this issue.

[138] The Board is an administrative triburgthpowered by statute with an
inquisitorial mandate. It is not improper for a Bdanember to engage in a probing
examination of a claimant in order to assess théfaendedness of a claim. There
are, however, certain parameters within which ar8@aember must conduct her or
himself. When these are exceeded, the Court incesteg its jurisdiction on judicial
review can intervene and has done so on occasidgheiappropriate circumstance. In
my view, the Chairperson's standard-order of qaestg procedure does not infringe
on or adversely affect a Board member's role ingeé determination hearings.

9. Did the Board Err in Finding the Apiit not to be a Convention Refugee or
a Person in Need of Protection?

[139] Before proceeding to consider the argnts of the parties on the merits of
the case, it is necessary to consider how my aliodengs in respect to natural
justice and procedural fairness impact on the ou&of this application for judicial
review. | find that Guideline 7 did not operatedeny the Applicant a meaningful
opportunity to present his case fully and fairlydidl however find that Guideline 7
does fetter the discretion of Board members.

[140] Procedural fairness in the refugee meitgation process requires at a
minimum the right to a fair hearing: s&ngh,above. Fundamental to the right of a
fair hearing is that a Board member exercise indéest judgment in deciding a case
on its merit free from undue influence. FetterifgaoBoard member's discretion to
decide the most appropriate process in the ciramiss of each case constitutes
undue influence and violates the principles of pohoal fairness.

[141] The Supreme Court of Canada has heltidhce a breach of the principles
of natural justice or procedural fairness is estdbd, the decision of an
administrative agency is invalid. Dardinal v. Kent Institution[1985] 2 S.C.R. 643
at paragraph 23, Mr. Justice Le Dain wrote:

... the denial of a right to a fair hearing mustajs render a decision invalid,
whether or not it may appear to a reviewing couat the hearing would likely
have resulted in a different decisiohhe right to a fair hearing must be
regarded as an independent, unqualified right which finds its essential
justification in the sense of procedural justice which any person affected



by an administrative decision is entitled to have. It is not for a court to deny
that right and sense of justice on the basis ofidpgon as to what the result
might have been had there been a heafmyg.emphasis)

This approach was also adopted by Chief JusticeekamUniversité du Québec a
Trois-Rivieres v. Laroqud1993] 1 S.C.R. 471. At page 493 of the Supreroarts
decision, the Chief Justice wrote:

Secondly, and more fundamentally, the rules of na&fustice have enshrined
certain guarantees regarding procedure, andheisiénial of those procedural
guarantees which justifies the courts in intervgnifihe application of these
rules should thus not depend on speculation ashiat whe decision on the
merits would have been had the rights of the parti@ been denied.

[142] The Federal Court of Appeal applied slaene principles iGale v. Canada
(Treasury Board) 2004 FCA 13. In that decision at paragraph 18, @ourt of
Appeal, citingMobil Oil Canada Ltd. v. Canada-Newfoundland Offgh&etroleum
Board [1994] 1 S.C.R. 202 at 228-29, acknowledged thata court may exercise its
discretion not to grant a remedy for a breach otedural fairness where the result is
inevitable". As was the case @uale,the result is not inevitable here.

[143] In this case, since Guideline 7 fettdwes discretion of the Board member, it
consequently breaches the Applicant's right to gatacal fairness. Following the
principle of law set out by the Supreme Court oh&ia inCardinal and inUniversité
du Québec | therefore find the Board's decision to be urldw Given this
determination, it is unnecessary to consider tisegs raised by the Applicant in
respect of the merits of the Board's decision tajgdis claim.

10. Conclusion
[144] In conclusion, for the above reasongjll quash the Board's decision and
remit the Applicant's claim back to the Board ferdetermination by a differently

constituted panel in accordance with these reasons.

11. Certified Question

[145] Counsel are requested to serve andafilg submissions with respect to
certification of a question of general importandeany, no later than Thursday,
January 12, 2006. Each party will have until Tugsdanuary 17, 2006 to serve and
file any reply to the submission of the oppositetyaFollowing consideration of
those submissions, an order will issue allowingapplication for judicial review and
disposing of the issue of a serious question oegdnmportance as contemplated by
paragraph 74{) of the IRPA.

Judge
Ottawa, Ontario

January 6, 2006
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