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l. Introduction

[1] Brandon Hughey was a Privateéhi@ United States Army who deserted
after his unit was deployed to fight in Irag. Mrugthey says that he deserted because
of his strong moral objections to the war in Iragd his belief that the American-led
military action in that country is illegal.

[2] After deserting the military, MHughey came to Canada, and claimed
refugee protection, asserting that he had a wealhded fear of persecution in the
United States, based upon his political opinion. Mughey's claim was rejected by
the Refugee Protection Division of the Immigrateomd Refugee Board, which found
that he was neither a Convention refugee nor apearsneed of protection.

[3] Mr. Hughey now seeks judiciati@v of the Board's decision, asserting
that the Board erred in refusing to allow him tadeevidence with respect to the
alleged illegality of the American military action Iraq. The Board further erred, he
says, in ignoring evidence with respect to thegaidecondonation of ongoing human
rights violations perpetrated by the American railtin Iraq, and with respect to the
systemic nature of those violations.

[4] In addition, Mr. Hughey says tiiae Board imposed too heavy a burden
on him to demonstrate that he would himself havenbeavolved in unlawful acts had
he gone to Iraq. Finally, Mr. Hughey argues thatBoard erred in failing to properly
consider the fact that an objection to a particular is not recognized as a legitimate
basis on which to grant conscientious objectomustat the United States. Given that
his sincere conscientious objections to the wdrag were not taken into account by
the United States Army, Mr. Hughey says that amyighument that he may receive for
having deserted automatically amounts to perseatutio

[5] For the reasons that follow,dvie concluded that this application for
judicial review must be dismissed. It should beedahat the question of whether the
American-led military intervention in Iraq is indiillegal is not before the Court, and
no finding has been made in this regard.

. Factual Background

[6] As the Federal Court of Appediserved inZolfagharkhani v.
Canada(Minister of Employment and Immigration), [1993] 3 F.C. 540, conscientious
objector cases are often fact-specific. It is tfagee necessary to review the facts
underlying Mr. Hughey's refugee claim in some defarticularly as they relate to
the nature of his objection to military service geally, and to serving in the war in
Irag in particular.

[7] Mr. Hughey enlisted in the Undt&tates Army when he was 17 years
old, reporting for service on July 9th, 2003, wHenwas 18. Mr. Hughey testified
that he had two reasons for joining the Army. Tinst fwas the financial assistance
provided by the military, which would have allowidn to attend university upon
completion of his term of enlistment. Mr. Hugheg&cond reason for enlisting was
his belief that "some things are worth fighting"fdvir. Hughey testified that he "was
not a total pacifist”, stating that he believedigfending home and family.



[8] Mr. Hughey could have signedfapa term of two, four or six years. He
chose a four year term of service, explaining th&grm of this duration would allow
him "to get a good balance of benefits but notrbéhe military forever ...". For his
trade, Mr. Hughey chose to be trained as a tandedri

[9] Mr. Hughey was sent to Fort Kndsentucky, for his basic training.
Although Mr. Hughey testified as to his belief tithe American government had
declared theGeneva Convention Relative to the Treatment of Prisoners of War, 75
U.N.T.S. 135entered into force Oct. 21, 1950, to be obsolete, he also acknowhkkdge
having attended a class dealing with the provisminthe Geneva Convention during
basic training.

[10] Mr. Hughey also acknowledged thatruits were never told or
encouraged to fire on individuals who they knewenawilians.

[11] Mr. Hughey testified that he digik basic training, and began having
second thoughts about having enlisted in the Atdgyfelt that the values that he was
being taught in basic training went against alih&f values that his father had instilled
in him, including the need to think for himself alwdquestion authority.

[12] Mr. Hughey figured that his concemere normal, and would have been
shared by his fellow recruits. He did nothing abthem, as he saw no way of
addressing them.

[13] At the time that Mr. Hughey enlidten the Army, he did not have any
concerns with respect to the American involvemarthe war in Iraq, explaining that
if the President of the United States had cormfcrmation, and Iraq did in fact pose
an imminent threat to America, then, in his vielag tvar was justified.

[14] However, as he went through basiining, Mr. Hughey says that he

became aware that no weapons of mass destructienbgeg found in Irag. He also

learned that no ties between the Iraqi regime &@@bhada were being established, al-
Qaeda being the terrorist organization responsdsl¢ghe September 11, 2001 attacks
on the United States. By the time that he compléisdbasic training, Mr. Hughey

says that he had formed the belief that the wdraq was being waged upon false
pretenses.

[15] Mr. Hughey did not tell anyone abbis concerns, fearing that expressing
his reservations about the war in Iraq would tushfallow recruits against him and
"make [him] a target".

[16] After he completed his basic trami Mr. Hughey took a one-month
leave. During his leave, he repeatedly heard consnaimout the "shock and awe"
campaign being waged in Iraqg, and the killing afaoent civilians by the American
military. This further entrenched his reservati@®ut participating in the war in
Irag. He testified that his concern was with "beBent over to a foreign country
where | would be put in a position to either losg life or take somebody else's life
for false pretenses and causes that ...at the mme@overnment was struggling to

justify”.



[17] Mr. Hughey also did his own resdnaowver the Internet, which led him to
believe that the war in Iraq was contrary to @marter of the United Nations, and had
not been approved by the international community.

[18] When Mr. Hughey returned to hisdyase discussed his opposition to the
war with a non-commissioned officer. He told thécafr that he was aware that he
would likely soon be deployed to Iraq, explainesl ¢oncerns with respect to the war,
and asked to be discharged from the Army. The @ffiold Mr. Hughey that nothing
could be done because Mr. Hughey had signed aamtnivir. Hughey says that he
was not aware of the option of seeking consciestahjector status at this time.

[19] In January of 2004, Mr. Hughey wéidisent Without Leave. He returned
home and spoke to his father about his concernsHMghey testified that his father
suggested that he return to the Army, and try Spgakith a different officer. At no
point did his father suggest that he apply to berescientious objector.

[20] Mr. Hughey returned to his based aras immediately summoned to see
the Sergeant-Major. Mr. Hughey says that he aggitaeed his belief that the war in
Irag was morally wrong, and suggested to the Satgdajor that it would be better
for all concerned if he could be processed ouhefnilitary.

[21] Mr. Hughey says that he was agaid that there was no method of
leaving the military once a contract had been sigaad that no mention was made of
the possibility of applying for conscientious olij@cstatus.

[22] Mr. Hughey testified that by Febry@f 2004, he was aware that his unit
would be deployed to Iraq the following month. Heg/s that he was distraught, and
began contemplating suicide. He did not seek autatsistance of a military chaplain
or psychiatrist to help him sort out his feelintygr did he consider refusing to go to
Iraq, testifying that he did not think that it wdube fair for him to be sent to jail for

refusing to fight in a war that he believed wasngo

[23] Mr. Hughey also stated in a teleuisinterview granted shortly after he
arrived in Canada that he was not prepared to ¢altat the age of 18.

[24] Mr. Hughey testified that even rad| had been found to have been in
possession of weapons of mass destruction, orve had ties to al-Qaeda, he would
still have been of the view that the war was wrdrggause, in his opinion, the people
of Iraq posed no imminent threat to the United &at

[25] During this time, Mr. Hughey cam&@ss the name of an anti-war activist
named Carl Rising Moore while he was surfing thiermet. Mr. Rising Moore was
offering to help American soldiers escape the amit

[26] Mr. Hughey contacted Mr. Rising Mepwho offered to help him get to
Canada to apply for refugee status. Mr. Hughewedrin Canada on March 5, 2004
and claimed refugee protection approximately onatmtater, asserting that he had a
well-founded fear of persecution in the United &dtased upon his political opinion.



[27] Mr. Hughey says that he claimedigefe protection in order to ensure that
he was not incarcerated or put to death as a reshis decision to resist participation
in the Iraqgi war.

[28] If he were returned to the Unite@t8s, Mr. Hughey says that he would
likely be imprisoned for anywhere from one to fiyears in a military prison. Mr.
Hughey is of the view that as a result of his hgvaome to Canada and sought
refugee protection, he could well face harshertrmeat than other deserters because
the Army might want to make an example of him. ldacedes, however, that he has
no evidence to support this concern.

[29] While Mr. Hughey acknowledges thatwould receive a fair trial in the
United States, before an independent judiciarypdreetheless asserts that any form of
punishment that he would incur for merely followihig conscience would amount to
persecution.

[l. Evidence with Respect to the Legality othe War in Iraq

[30] Mr. Hughey's refugee claim was lieby the same Board member who
had previously heard and decided the refugee claimleremy Hinzman. Mr.
Hinzman is another American soldier who desertedAmerican military because of
his objections to serving in the war in Irag. Mudtey was also represented by the
same counsel who represented Mr. Hinzman beforBalaed.

[31] In theHinzman case, counsel endeavoured to lead evidence deeto t
alleged illegality of the American military actian Irag. In a preliminary ruling in
that case, the Board found this evidence to bé&iramt to Mr. Hinzman's claim, and
refused to admit the evidence.

[32] In Mr. Hughey's case the Board suarity refused to allow the admission
of evidence with respect to the legality of the wrarraq, effectively adopting its

reasons for excluding the evidence in ti@zman case. The alleged errors in this
ruling form a principle ground for this applicatidor judicial review, and as a

consequence, it is necessary to provide a summargheo Board's reasons for
excluding the disputed evidence.

V. The Board's Evidentiary Ruling in the Hinzman Case

[33] In the pre-hearing process leadipgo the hearing of the refugee claims
of Mr. Hinzman and his family, counsel for the apahts indicated that he intended
to lead evidence at the hearing as to the allelyeghlity of the American military
action in Iraqg.

[34] This evidence primarily took therwo of affidavits from two professors of
international law, both of whom focused on the ladfkUnited Nations Security
Council approval for the American government's efsforce in Iraq. Both professors
observed that th€harter of the United Nations, 26 June 1945, Can T.S. 1945 No. 7
[UN Charter], permits the use of force by one country agaarsither in only two
situations: in cases of self-defense, and wheme tlseSecurity Council approval.



[35] Both professors observed that thatédl States did not invoke self-
defense as a legal justification for its militangarvention in Iraq. They further argued
that none of the Security Council resolutions celipon by the United Statesto justify
its conduct condoned military action against Iragthe present circumstances. The
professors specifically referred to Security ColnBesolution 1441, which
recognizes further breaches by Iraq of its disarergnobligations, and requires that
any further non-compliance be reported to the Sgc@ouncil for reassessment.
Although this Resolution does not expressly contatepthe need for an additional
resolution authorizing force, the professors argihvad, given the deep disagreements
that led to the adoption of this compromise Resmhytit is impossible to read the
Resolution as either an express or implied authéoitthe use of force.

[36] One of the professors also discdss@leveloping view of humanitarian
intervention as a third possible justification fame State to use armed force against
another. However, the professor observed that deesiBush made no attempt to
justify the American invasion of Iraq as a humanstia intervention.

[37] Both professors concluded thatthe absence of either Security Council
approval or a sound case for self-defense, no jegtfication existed for the war in
Irag. As a consequence, each concluded that theridéaneinvasion of Irag was
carried out in violation of the prohibition on thee of force enshrined in Article 2(4)
of the UNCharter, and was thus illegal.

[38] The other evidence which the appiis sought to adduce was to a similar
effect.
[39] The Board decided to address thmissibility of this evidence in advance

of the hearing, receiving submissions on the faltgaguestion:

... [W]hether the allegation that the United State#itary action in Iraq was
not authorized by the UN Charter and UN Resolutiorrelevant to the
question of whether it is the type of military actiwhich is condemned by the
international community, as contrary to basic ridésiuman conduct. If it is
relevant, how so?

[40] In a lengthy and detailed rulingetBoard answered this question in the
negative, determining that the legality of the Aroa@n military action in Irag was not
relevant to the question of whether it was "theetygd military action” which is
"condemned by the international community, as @gtto basic rules of human
conduct”, within the meaning of paragraph 171 oé tbnited Nations High
Commission for Refugeeldandbook on Procedures and Criteria for Determining
Refugee Status: United Nations, Office of the United Nations HiGlmmmissioner for
Refugees; Geneva, 1988.

[41] Paragraph 171 of thiandbook provides that:

171. Not every conviction, genuine though it may, kell constitute a
sufficient reason for claiming refugee status aflesertion or draft-evasion. It
is not enough for a person to be in disagreemerlt Wis government
regarding the political justification for a partlau military action. Where,



however, the type of military action, with which an individual does not wish to

be associated, is condemned by the international community as contrary to the
basic rules of human conduct, punishment for desertion or draft evasion could,
in the light of all other requirements of the défon, in itself be regarded as
persecution. [emphasis added]

[42] The Board found that when Canadfem international courts have
considered this provision in order to determine tivee an individual meets the
definition of "Convention refugee”, it has almastariably been the nature of thets
that the evading or deserting soldier would be etqueto perform or be complicit in,
rather than the legality of the conflict as a whothat have dictated the result.

[43] Based upon this understanding ef iblevant test, the Board found that
evidence as to the alleged illegality of the walrag was not relevant to the analysis
to be carried out in accordance with paragraphdftthe Handbook.

[44] The Board also rejected Mr. Hinzrsasubmission that the alleged
illegality of the war in Iraq was relevant to hikim because it made it more likely
that there would be widespread and systematic toola of international
humanitarian law going on in Irag, in which Mr. Eman himself would be required
to participate. In the Board's view, this argumeast purely speculative.

[45] As a consequence, the BoardHinzman refused to admit the evidence
regarding the legality of the American militaryiactin Iraq, ruling that this evidence
was irrelevant to the applicants' refugee clains.the same reasons, the Board also
refused to admit the evidence in Mr. Hughey's case.

V. The Board's Decision with Respect to thierits of Mr. Hughey's Claim

[46] The Board identified four substastiissues raised by Mr. Hughey's
refugee claim. These were:

1. Had Mr. Hughey rebutted thgal presumption that the
government of the United States would be willing able to protect him?

2. Was Mr. Hughey a Conventiefugee? That is, did he have a
well-founded fear of persecution by the Americanggament and its military
because of his political opinion, religion, or meardhip in a particular social
group, namely conscientious objectors to militagwge in the United States
Army?

3. Is the type of military met with which Mr. Hughey does not
wish to be associated condemned by the internatmmamunity as contrary
to basic rules of human conduct within the mearohdsection 171 of the
UNHCR Handbook?

4. Is Mr. Hughey a person &ed of protection, in that his
removal to the United States would subject him qaally to a risk of cruel
and unusual treatment or punishment by the Amergarernment and its
military? In this regard, the Board also considemgdether the risk of



punishment for desertion faced by Mr. Hughey wdserant or incidental to
lawful sanctions imposed in conformity with accepiteternational standards.

)] State Protection

[47] With respect to the issue of Statetection, the Board noted that the facts
of Mr. Hughey's claim were very similar to thosetire Hinzman matter, with the
exception of the fact that Mr. Hinzman had endeasduo obtain conscientious
objector status while still in the United Statesmir whereas Mr. Hughey had made
no such attempt.

[48] With that difference noted, the Bobavent on to adopt its reasoning from
theHinzman matter with respect to the issue of State praiacti

[49] In Hinzman, the Board observed that the responsibility tovig®
international protection is only engaged when Statgection is not available to a
claimant in his or her home country. The Board Hertobserved that there is a
rebuttable presumption in refugee law that, inghsence of a complete breakdown of
the State apparatus, a State will be able to praown nationals. Moreover, the
more democratic the State, the greater the obdigabn a claimant to exhaust all
courses of action available in the claimant's cquat origin, prior to seeking refugee
protection abroad.

[50] Citing the decision of the Fedetalurt of Appeal inrCanada (Minister of
Citizenship and Immigration) v. Satiacum (1989), 99 N.R. 171, the Board found that
refugee claimants from the United States must bskathe existence of 'exceptional
circumstances', such that the claimant would neé lzecess to a fair and independent
judicial process.

[51] That is, an applicant would haveettablish that he would not have full
access to due process, or that the law would bkedpogainst him in a discriminatory
manner, if he were to return to the United States face court-martial proceedings.
The Board found that the Universal Code of Militdustice (UCMJ) and the Manual
for Courts-martial of the United States reveal phssticated military justice system
that respects the rights of service personnel, gondrantees appellate review,
including limited access to the United States Smgr€ourt.

[52] Noting that the UCMJ is a law ofngeal application, the Board then
reviewed the approach set out by the Federal GafuAppeal in Zolfagharkhani,
previously cited, to determine whether the proseaubf Mr. Hinzman under an
ordinary law of general application would amounp&rsecution.

[53] The Board thus found that the omas on Mr. Hinzman to show that the
American law was either inherently persecutory, far some other reason was
persecutory in relation to @onvention ground. In the Board's view, he had failed to
satisfy this onus.

[54] In coming to this conclusion, thedd found that Mr. Hinzman had not
brought forward any evidence to support his allegathat he would not be accorded
the full protection of the law in the court-martm@bcess.



[55] The Board also observed that th&ddnStates has military regulations in
place that allow for exemption from military semjcas well as for alternative, non-
combatant service for persons who can invoke genteasons of conscience. The
regulations also recognize that conscientious ¢lbjes can be long-standing, or can
result from an evolution in a person's belief systeesulting from their military
experiences.

[56] The Board recognized that Americailitary regulations do not permit a

conscientious objection to be founded on an indigid objection to a particular war,

noting that this limitation had been upheld by Swwreme Court of the United States
in the Vietnam-war era decision @illette v. United States, 401 US 437 (1971).

[57] The Board concluded that Mr. Hinazmlaad failed to offer sufficient

evidence to establish that he was denied due pFea#s respect to his application for
non-combatant status, or that he would be denied plocess or be treated
differentially, were he to return to the United t8&and be court-matrtialled.

[58] Having failed to rebut the presuraptthat State protection would be
available to him in the United States, the Boardd hibat it followed that Mr.
Hinzman's claim under both sections 96 and 97 eflthmigration and Refugee
Protection Act had to be dismissed.

[59] As was noted above, the Board &gplts reasoning from thidinzman
case to Mr. Hughey's claim. The Board further fodimat the presumption of State
protection does not displace the burden of proacokding to the Board, even if a
claimant succeeds in rebutting the presumption dh@tate will be able to protect its
nationals, the burden remains on the applicanstabéish the elements of his or her
claim.

[60] The Board also found that the pregtion of State protection should be
applied, even when the State itself is the alleggeeht of persecution.

i) Did Mr. Hughey Have a Well-founded Fear of Persecution in the
United States?

[61] Even though the Board found theuésf State protection to be
dispositive of Mr. Hughey's claim, it nonethelessnivon to consider the other issues
raised by the claim, starting with the questiombiether any punishment that would
be imposed upon Mr. Hughey as a consequence oéhisal to serve in Iraq would
be inherently persecutory, given his political anaral views.

[62] The Board found that Mr. Hughey ided to desert because he was
opposed to the American military incursion intogirand not because he was opposed
to war generally. The Board noted that Army Regolat600-43, which governs
conscientious objector procedures, does not rezedm objection to a particular war,
as opposed to an objection to war in general.

[63] The Board also noted that Mr. Hugligd not oppose the war in Iraq
because of any atrocities or crimes against humahét may allegedly have been



committed there. Rather, in the Board's words "#leetped the war was immoral and
illegal under international law".

[64] Citing the decision of this Coum Ciric v. Canada(Minister of
Employment and Immigration), [1994] 2 F.C. 65, the Board held that one car@oa
selective conscientious objector.

[65] As a consequence, while the Boardlicitly accepted the sincerity of Mr.
Hughey's opposition to the war in Iraq, it nevelese found that he was not a
conscientious objector, because he was not opps&hr in all forms or to the
bearing of arms in all circumstances due to hisitipal, religious or moral
convictions, and that, as a result, any punishrieaithe might suffer for his desertion
would not be inherently persecutory.

iii) Section 171 of the UNHCR Hatbook

[66] Mr. Hughey feared that if he weatltaqg, he could have been called upon
to kill innocent civilians. However, the Board refed his assertion that the type of
military action with which he did not wish to besasiated in Iraq - that is, the
specific acts that he would personally have bedleccaipon to perform - were ones
that were "condemned by the international commuagycontrary to basic rules of
human conduct”, as that phrase is used in secii@rofithe UNHCRHandbook, and
that, as a result, any punishment that he migheivecfor deserting would be
persecutory.

[67] In support of his contention tha tould well have been called upon to
commit human rights violations had he gone to Mg, Hughey pointed to evidence
which he says established that the United Statdscbanmitted numerous serious
violations of international humanitarian law in draAccording to Mr. Hughey, this
evidence demonstrated that he would have beenviedoh atrocities, had he agreed
to be deployed to Iraq. He further contended thest évidence demonstrates that the
United States had conducted itself with relativepumity, and had evidenced a
complete disregard for international norms in wsicduct on the various fronts of its
"War Against Terror".

[68] Before the Board, Mr. Hughey corted that if he were required to
participate in offensive action in Iraqg, potentyakilling innocent civilians, he would

be excluding himself as a Convention refugee osgrerin need of protection by
virtue of s. 98 of thémmigration and Refugee Protection Act. In such circumstances,
Mr. Hughey submitted that any punishment that hghinieceive for deserting would
be persecutorper se.

[69] The evidence adduced by Mr. Huglmsiuded reports prepared by
Human Rights Watch, Amnesty International, andlthernational Committee of the
Red Cross regarding the conduct of American sddier Irag. In addition, Mr.
Hughey put evidence before the Board regardingitiond at the Guantanamo prison
facility in Cuba, incidents of torture at the Abun@ib prison in Irag, as well as two
legal opinions prepared by the American Departmantlustice (the "Gonzales
opinions"), suggesting that ti@onvention Against Torture and Other Cruel, Inhuman
and Degrading Treatment or Punishment, G.A. res. 39/46, annex, 39 U.N. GAOR



Supp. (No. 51) at 197, UN Doc. A/39/51, 19@&tered into force June 26, 1987,
might not apply to the interrogation of ‘enemy caaints' held by the United States.

[70] After reviewing the evidence addddey Mr. Hughey, the Board found

that the evidence fell short of establishing that United States is engaged in military
actions that are condemned by the internationalnconity as contrary to the rules of
human conduct.

[71] While accepting that there had b&sstances where members of the
American military in Iraq had engaged in seriou®lations of international
humanitarian law, the Board observed that the anjlihad investigated instances of
alleged recklessness or indiscriminate use of fand had taken disciplinary action,
where appropriate.

[72] Referring to Mr. Hughey's testimotinat had he gone to Iraq, he would
likely have been employed driving a Humvee, patrglland manning checkpoints,
the Board accepted that these activities may hestdted in him killing Iraqgi civilians
who failed to stop at checkpoints, or who were éaadd to have been firing on
checkpoint personnel. However, the Board also wentto find that the loss of
innocent life was an unfortunate consequence of war

[73] The Board thus concluded that MugHey had failed to adduce sufficient
evidence to establish that, if he had been depléydchg, he would have personally
been engaged in, been associated with, or beenlictinip acts condemned by the
international community as contrary to basic ruddshuman conduct. The Board
further found that Mr. Hughey had failed to demaoaust that, as a matter of policy or
practice, the United Stateswas indifferent to @tegiolations of international human
rights law in Irag.

[74] As a consequence, the Board foumad &any punishment that Mr. Hughey
might receive for having deserted would not be tah8y persecutory.

Iv) Punishment for Desertion: ProsecutionroPersecution?
[75] After finding that Mr. Hughey wa®ta conscientious objector, and that

any punishment that he would face would not autaraldy be persecutory in nature,
the Board went on to hold that, in order to estibihat he faced a risk of persecution,
Mr. Hughey had to demonstrate either that the pument that he feared he would
receive for desertion, if he were returned to thetédl States, would result from a
discriminatory application of the UCMJ, or would @mmt to cruel or unusual
treatment or punishment.

[76] In this regard, the Board noted thia. Hughey had testified that he would
likely face between one and five years in a mpitprison, and he might be treated
more harshly than other deserters by the Americdimoaities, in order to discourage
other soldiers from deserting and fleeing to Canada

[77] In addressing this issue, the Boaghin adopted its reasoning in
Hinzman, where Mr. Hinzman had also testified that he ddiklely face between one



and five years in a military prison, and that bessahe had "probably offended ...
military sensibilities”, he would likely be treatetbre harshly than other deserters.

[78] InHinzman, the Board commenced its analysis by reviewingrétevant
provisions of the UNHCRHandbook, the full text of which are appended to this
decision. The Board noted that tHandbook recognizes that desertion is invariably
considered to be a criminal offence. The Board atsied that penalties for desertion
will not ordinarily be considered to be persecutory

[79] However, the Board also observeat tparagraph 169 of thg¢andbook
provides that a deserter may be considered toretigee if it can be shown that he or
she would suffer disproportionately severe punightnier the military offence on
account of his or her race, religion, nationalityembership in a particular social
group or political opinion. A deserter may alsodo@sidered to be a refugee where it
can be shown that he or she has a well-foundedfgagrsecution on the enumerated
grounds, above and beyond the punishment for dessert

[80] On the totality of the evidence def it, the Board concluded that the
treatment or punishment that Mr. Hinzman fearedhi@ United States would be
punishment for nothing more than a breach of araklaw that does not violate
human rights, and does not adversely differentate Convention ground, either on
its face, or in its application.

[81] The Board did not accept Mr. Hinaisaargument that he would be
punished more severely because of the publicitiyliha surrounded his case, finding
that there was insufficient evidence to justifystassertion.

[82] Moreover, the Board concluded ttte punitive articles in the UCMJ

were not grossly disproportionate to the inheresiosisness of the offence of
desertion. Although the UCMJ allows for the theimadtpossibility of a sentence of

death for desertion, the Board noted that, in practhe last time a deserter was
sentenced to death was during the Second World War.

[83] After reviewing the evidence, inding sentences handed down to other
American deserters, the Board found that there less than a mere possibility that
Mr. Hinzman would be sentenced to death. Indeeshsa for Mr. Hinzman admitted
that he would not face the death penalty.

[84] Accepting that Mr. Hinzman woul#ély be sentenced to a prison term of
somewhere between one to five years for his desertn addition to having to forfeit
his pay and be dishonourably discharged, the Bbatd that Mr. Hinzman had not
established that treatment would be persecutory.

[85] Finally, the Board found that whildr. Hinzman could ultimately face
some employment and societal discrimination as sltreof his dishonourable
discharge, this also did not amount to persecution.

[86] Applying this reasoning in Mr. Hugjils case, and accepting that Mr.
Hughey would also likely receive a sentence of tonive years for his desertion, the
Board found that the treatment or punishment that Nughey feared he would



receive in the United States under the UCMJ woelginishment for the breach of a
law of general application that did not violate Hsman rights, and did not
differentiate on &onvention ground, either on its face or in its application.

[87] According to the Board, Mr. Hughfayled to establish that he would be
treated more harshly because of his political @pisj or that the penal provisions of
the UCMJ were disproportionate, or amounted tol@uenusual punishment.

VI. Issues

[88] The issues raised by Mr. Hugheyobethis Court can be addressed under
the following headings:

1. Did the Board err in finding that evide with respect to the alleged
illegality of the American military action in Iragvas irrelevant to the
determination that had to be made by the Refuge¢e€tron Division in
accordance with paragraph 171 of the UNH@&hdbook?

2. Did the Board err in finding that Mrughey had failed to establish
that the violations of international humanitariaaw!l committed by the
American military in Iraq rise to the level of bgisystematic or condoned by
the State?

3. Did the Board err in imposing too heavigurden on Mr. Hughey to
demonstrate that he would himself have been ingbineinlawful acts, had he
gone to Irag? and

4. Did the Board err in its analysis of thtate protection and persecution
issues?

[89] In addition, the question of thepegpriate standard of review will have to
be addressed in relation to each of these issues.

VII. Did the Board Err in Finding that Evidenc e as to the Alleged lllegality of
the American Military Action in Irag was Irrelevant to the Determination That
Had to Be Made in Accordance with Paragraph 171 ahe UNHCR Handbook?

[90] Before addressing Mr. Hughey's sigsimons on this issue, it is important
to observe that paragraph 171 of Hendbook cannot be considered in a vacuum, and
must be read in conjunction with the other prowisiof theHandbook dealing with
"Deserters and Persons avoiding military service".

[91] In particular, for the purposestbis analysis, paragraph 171 has to be
read in conjunction with paragraph 170. For easefafrence, the two paragraphs are
reproduced here:

170. There are, however, also cases where the sigces perform military
service may be the sole ground for a claim to redusfatus, i.e. when a person
can show that the performance of military serviceud have required his



participation in military action contrary to hisrgene political, religious or
moral convictions, or to valid reasons of conscgenc

171. Not every conviction, genuine though it may, kell constitute a
sufficient reason for claiming refugee status aflesertion or draft-evasion. It
is not enough for a person to be in disagreemerlt Wis government
regarding the political justification for a partlau military action. Where,
however the type of military action, with which an individual does not wish to

be associated, is condemned by the international community as contrary to the
basic rules of human conduct, punishment for desertion or draft evasion could,
in the light of all other requirements of the défon, in itself be regarded as
persecution. [emphasis added]

) Mr. Hughey's Position

[92] Mr. Hughey asserts that the evigetiat he sought to adduce with respect
to the alleged illegality of the American-led war Iraq would have allowed him to
establish that the "military action" with which del not wish to be associated - that
is, the war in Irag - was one that was "condemnethb international community as
contrary to the basic rules of human conduct".

[93] Had he been able to establish this, Hughey says, it follows that any
punishment that he might suffer as a result ofdhgction to serving in the United
States Army would constitute persecution, and thata result, he should have been
entitled to refugee protection.

[94] According to Mr. Hughey, the Boated in law and improperly fettered
its discretion in finding that it was only the ldityaof the military activities that he
would himself have been called upon to perform tirate germane to its inquiry, and
not the legality of the conflict as a whole.

[95] In other words, Mr. Hughey saystthiee Board was wrong to conclude
that the "type of military action” mentioned in pgraph 171 refers to 'on the ground'
violations of international humanitarian law govemthe conduct of actions during
an armed conflictj@s in bello), and not to violations of international law gowvieig
the use of force or the prevention of war itspl§@d bellum).

[96] In addition, although the Board faluthat a decision to go to war was
essentially a political one, and that the Board natsentitled to pass judgment on the
foreign policies of other countries, Mr. Hughey sédlyat the legality of a given war is
just that - a legal question - and not a politmad.

[97] Moreover, Mr. Hughey says, the Bbaan - and regularly does - make
determinations as to the legality of specific wiarshe context of assessing whether
refugee claimants should be excluded from refugegegtion as a result of having

been involved in crimes against peace.

[98] Finally, Mr. Hughey points to thedalsions of the Federal Court of Appeal
in Al-Maisri v. Canada (Minister of Employment and Immigration), [1995] F.C. J. No.
642 and of the England and Wales Court of Appea&bil(©ivision) in Krotov v.



Secretary of Sate for the Home Department [2004] EWCA Civ 69, as authority for
the proposition that participation in a non-defegas{ie: illegal) war will bring a
refugee claimant squarely within the ambit of swttl 71 of théHandbook.

1) Standard of Review

[99] In considering this issue, | ansfirequired to determine the appropriate
standard of review to be applied to this aspectthe Board's decision. This
necessitates identifying the nature of the quedtan the Board was called upon to
answer in this regard.

[100] As is noted above, in determining wieetthe disputed evidence could have
assisted Mr. Hughey by bringing him within the epoen created by paragraph 171
of theHandbook, the question that the Board was called upon ssvanwas whether,
in the circumstances of this case, the phrasetye of military action” relates solely
to "on the ground" actions, or also relates to ldgality of the war itself. This is a
question of law, and is thus reviewable against stendard of correctness: see
Mugesera v. Canada (Minister of Citizenship and Immigration), [2005] S.C.J. No. 39,
2005 SCC 40, at § 37, where the Supreme Court npadaarecently reaffirmed that
decisions of the Immigration and Refugee Boardtirejao questions of law are to be
reviewed against the correctness standard.

[101] With this understanding of the apprageistandard of review, | turn now to
consider Mr. Hughey's arguments as to the progerpretation of paragraph 171 of
the UNHCRHandbook.

iii) The Status and Purpose of (hUNHCR Handbook

[102] Before addressing these arguments,necessary to start by considering the
role that theHandbook plays in the determination of refugee claims im&ia.

[103] In Chan v. Canada (Minister of Employment and Immigration), [1995]
S.C.J. No. 78, the Supreme Court of Canada stagtdheHandbook:

... has been formed from the cumulative knowledgglable concerning the
refugee admission procedures and criteria of smyp&tates. This much-cited
guide has been endorsed by the Executive Commdafe¢the UNHCR,
including Canada, and has been relied upon foragge by the courts of
signatory nations. Accordingly, the UNHGRandbook must be treated as a
highly relevant authority in considering refugeenaskion practices.

[at 1 46]

[104] It is also necessary to have an undedihg of the purpose behind
paragraph 171. In this regard, thiandbook provisions dealing with conscientious
objection and desertion recognize that, as a gendea punishment for the breach of
a domestic law of general application prohibitingsertion will not necessarily be
persecutory, even where the desertion is motivdigda sincere conscientious
objection.



[105] There are, however, exceptions to thidere, for example, the punishment
that the individual faces is disproportionate, tveve the individual faces an increased
level of punishment by reason of his or her raeégion or other similar personal
attribute.

[106] Paragraph 171 of tihéandbook creates a further exception to the general
rule, which has been described as the "right ndet@a persecutor”: see Mark R. von
Sternberg,The Grounds of Protection in the Context of International Human Rights
and Humanitarian Law: Canadian and United States Case Law Compared (The
Hague; New York: Martinus Nijhoff, 2002), at p. 1283.

[107] That is, the structure of tli@nvention Relating to the Status of Refugees,
189 UNTS 150entered into force 22 April, 1954, including the exclusion grounds,
requires an interpretation of paragraph 171 ofHaedbook that would allow would-
be refugees to avoid military actions that wouldkenéhey themselves ‘persecutors’,
and thus excluded from protection under@mavention: von Sternberg, at p. 133.

[108] In other words, paragraph 171 makesige¢ protection available to
individuals who breach domestic laws of generaliagpon if compliance with those
laws would result in the individual violating acteg@ international norms: Lorne
Waldman,lmmigration Law and Practice, 2nd edition (Buttersworth) at § 8-212.

[109] Interpreting paragraph 171 of thkandbook in conjunction with the
exclusion provisions of the Refugégonvention is the approach favoured by the
Council of the European Union. As the English Hoolkords observed ifepet and
Another v. Secretary of Sate for the Home Department, [2003] UKHL 15, [2003] 3
All. E.R. 304, the Joint Position adopted by thei@ml of the European Union on the
harmonised application of the term ‘refugee’ i$ tbhugee protection may be granted
on the grounds of conscience in cases of desewilzere the performance of the
individual's military duties would lead the perstmparticipate in activities falling
under the exclusion clauses in Article 1F of théugeeConvention. (SeeSepet, at
14.))

[110] | acknowledge that the views of the @alof the European Union are not
binding on me, but they are nevertheless indicatehe state of international
opinion on this issue.

[111] Interpreting the provisions of paradrap/1 in this manner also accords
with the preponderance of the Canadian jurispruelemt this issue. Perhaps the
leading Canadian authority addressing this quessothe decision of the Federal
Court of Appeal inZolfagharkhani, previously cited.

[112] Zolfagharkhani involved a claim for refugee protection by an leemKurd
who deserted the Iranian army because of the maggawernment's intention to use
chemical weapons in the internal war being wageainsg) the Kurds. The use of
chemical weapons had unquestionably been condeninedhe international
community as evidenced by international conventisunsh as thdJnited Nations
Convention on the Prohibition of the Development, Protection and Sockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their Destruction, G.A. Res.



65, U.N. GAOR, 48th Sess., Supp. No. 49, at 68,.UDbc. A/48/40 (1993), 1015
U.N.T.S. 163ntered into force March 25, 1975.

[113] Even though the applicant worked asaemmedic in the Iranian army, and
would have thus not been directly responsible for tischarge of the chemical
weapons, the Federal Court of Appeal observedhbatould nevertheless be called
upon to assist fellow soldiers unwittingly caughttihe chemical clouds. As a result,
Mr. Zolfagharkhani's work as a paramedic would hbgen of material assistance in
advancing the goals of the Iranian forces, by Inglghe violators of international

humanitarian law deal with the side effects of uhé&wful weapons.

[114] The Federal Court of Appeal then obsdrthat this level of participation
could arguably have led to the exclusion of Mr. fagharkhani from refugee
protection for having committed an internationahn@. As a consequence, the Court
found he came within the provisions of paragraph dftheHandbook.

[115] The issue was revisited by the Fed€rmalrt of Appeal the following year in
Diab v. Canada(Minister of Employment and Immigration), [1994] F.C.J. No. 1277.
In Diab, the Court again allowed the appeal of a refudaenant who refused to be
involved in military activities which amounted tdroes against humanity.

[116] InRadosevic v. Canada(Minister of Citizenship and Immigration), [1995]
F.C.J. No. 74, this Court dismissed an applicatownjudicial review on the basis that,
on the evidence, it was unlikely that the claimanuld personally have been called
upon to commit atrocities.

[117] Thus these cases clearly establishdhatt participation or complicity in
military actions that are in violation of interratal humanitarian law will bring a
refugee claimant within the exception contemplated paragraph 171 of the
Handbook. What is less clear is whether the mere partimpatdf a foot soldier in an
illegal war of aggression will also allow a claimaio derive the benefit of the
provision.

[118] As was noted earlier, Mr. Hughey rel@s the decisions of the Federal
Court of Appeal inAl-Maisri and of the English Court of Appeal Krotov, both
previously cited, as authority for the proposititvat mere participation in a non-
defensive (ie: illegal) war will bring a refugeeaithant squarely within the ambit of
paragraph 171 of thdandbook.

[119] | will first consider the decision Krotov. Both sides rely heavily on this

case in support of their respective positions, @sda result, it is necessary to look
closely at what the decision actually says. Suclexamination discloses that, when
read fairly, in its entirety, the decision suppdfte interpretation of paragraph 171
discussed in the preceding paragraphs.

[120] Krotov involved a refugee claim by a Russian citizen wiaal evaded

military service. Mr. Krotov objected to his couisr involvement in the war in

Chechnya based upon his belief that the war watigadly motivated, and because it
offended his conscience.



[121]

In considering an appeal from the deofaMr. Krotov's claim, the Court of

Appeal adopted the view that the test in paragriph is ultimately whether the
conduct in question is contrary to internationa lar international humanitarian law,
as opposed to condemnation by the internationalnmamity, which involves a more
politically-dependent analysis.

[122]

The Court found that propounding thst t@ terms of actions contrary to

international law or international humanitarian laarms applicable in times of war
Is also consistent with the overall framework of RefugeeConvention, specifically
having regard to the exclusion provisions of @uavention.

[123]

[124]

In this regard the Court stated:

It can well be argued that just as an applicanagylum will not be accorded
refugee status if he has committed internationahes as defined in [the
Convention], so he should not be denied refugee status ufmetio his home
country would give him no choice other than to jggrate in the commission
of such international crimes, contrary to his gaeuconvictions and true
conscience. [at § 39]

The Court further observed that claibased on a fear of participation in

crimes against humanity should be limited to cadesre there is a:

[125]

. reasonable fear on the part of the objectot ttea will be personally
involved in such acts, as opposed to a more generalized assertion ofofea
opinion based on reported examples of individualeszes of the kind which
almost inevitably occur in the course of armed konfout which are not such
as to amount to the multiple commission of inhumaaots pursuant to or in
furtherance of a State policy of authorization adiiference. [at 40,
emphasis added]

In coming to this conclusion, the CooftAppeal relied upon its decision in

Sepet and Bulbul v. Secretary of State for the Home Department [2001] EWCA Civ
681, [2001] INLR 376 [subsequently affirmed by tHeuse of Lords, previously
cited], where the Court held that:

[126]

.. it is plain (indeed uncontentious) that there arcumstances in which a
conscientious objector may rightly claim that plinent for draft-evasion
would amount to persecution: where the militaryveer to which he was
called involves actsyith which he may be associated, which are contrary to
basic rules of human conduct: where the conditiohsilitary service are
themselves so harsh as to amount to persecutiotherfacts; where the
punishment in question is disproportionately harwshsevere. [emphasis
added]

The Court ifkrotov concluded by promulgating a three-part test toided

in cases such as this. That is, it must be eshallithat:

1. The level and nature of the conflict, and thetuate of the relevant
governmental authority towards it, has reached sitipa where combatants



are or may be required on a sufficiently widesprbaslis to act in breach of
the basic rules of human conduct generally receghizy the international
community;

2. They will be punished for refusing to do so; and

3. Disapproval of such methods and fear of suchispument is the genuine
reason motivating the refusal of an asylum seetesetrve in the relevant
conflict.

[127] It is true that irKrotov, the Court of Appeal held that the test should be
propounded in terms of acts contrary to both irgeamal humanitarian law and
international law. This, Mr. Hughey says, suppbisscontention that his participation
in an illegal war would bring him within the purweof paragraph 171 of the
Handbook.

[128] As will be explained further on in thikecision, | am of the view that a
refusal to be involved in the commission of a criagainst peace could indeed
potentially bring a senior member of a governmentnditary within the ambit of
paragraph 171. A crime against peace cannot ocithout a breach of international
law having been committed by the State in queston: Jones, [2006] UKHL 16, at

1 16. As a result, in the case of a senior offjdla legality of the war in issue could
well be germane to the claim.

[129] This presupposes, however, that thelirement and level of the individual
is such that he or she could be guilty of complfiait a crime against peace. Crimes
against peace have been described as "leadersiigstrJones, above, at § 16. That
is, it is only those with the power to plan, prepamitiate and wage a war of
aggression who are culpable for crimes againstgpddc. Hughey was not such an
individual. As a result, | am of the view that ttederence to breaches of international
law in Krotov does not assist him.

[130] This then leaves the Federal Court gpdal's decision iAl-Maisri v.
Canada(Minister of Employment and Immigration), previously cited. Mr. Al-Maisri
was a Yemeni citizen, Yemen being one of the feuntes to support the 1990 Iraqi
invasion of Kuwait. While Mr. Al-Maisri was prepatdo fight to protect his own
country from foreign aggression, he was not prep&odight for the defence of Iraq,
in a conflict that had involved hostage-taking amdtreatment of the Kuwaiti people.
Accordingly, he deserted, came to Canada, and soefylyee protection.

[131] The Immigration and Refugee Board rigdavir. Al-Maisri's claim, finding
that what he faced in Yemen was prosecution angergecution. His appeal to the
Federal Court of Appeal was allowed, with the Cdinmting that the Board had
misapplied the guidance afforded by paragraph IaheoHandbook when it found
that the Iraqi invasion of Kuwait had not been cmded by the international
community as contrary to the basic rules of humardact, even though the invasion
had been condemned by the United Nations itse@puoting Professor Hathaway in
The Law of Refugee Satus, (Toronto: Butterworths, 1991), the Court stateat:t



.... there is a range of military activity which ssnply never permissible, in
that it violates international standards. This udgls military action intended
to violate basic human rights, ventures in breacthe Geneva Convention
standards for the conduct of war, amoh-defensive incursions into foreign
territory. Where an individual refuses to perform militargngce which
offends fundamental standards of this sort, "punesfit for desertion or draft
evasion could, in light of all other requirementstlte definition, in itself be
persecution. [my emphasis]

[132] The Federal Court of Appeal itself theant on to dispose of the appeal
with the following statement:

On the basis of these views, the correctness aftwivas not challenged, | am
persuaded that the Refugee Division erred in caletuthat Irag's actions
were not contrary to the basic rules of human condiiccordingly, in my
view, the punishment for desertion which would Ifkée visited upon the
appellant if he were returned to Yemevhatever that punishment might be,
would amount to persecution of which the appellzad a well-founded fear.
[my emphasis]

[133] ThusAl-Maisri arguably accepts that a non-defensive incursitmforeign
territory would constitute a military action condeed by the international
community as contrary to the basic rules of humamdact, with the result that any
punishment visited upon a deserter would be petsecper se.

[134] The Minister says th#&ti-Maisri should not be followed as, in counsel's
words, it is "dubious authority" for the propositithat a desire to avoid participation
in an illegal war will be sufficient to justify thgrant of refugee protection to a
deserting soldier. Moreover, counsel contends thate was evidence before the
Court as to human rights violations in the fornhoétage-taking and the mistreatment
of the Kuwaiti people, and that it is not clear whae these "on the ground" breaches
of international humanitarian law played in the @sudecision. Counsel also notes
that the Court inAl-Maisri cites no jurisprudence in support of its conclasjcand

further observes that the case has only been @mesicdbnce in over a decade: see
Zuevich v. Canada (Minister of Citizenship and Immigration), [1999] F.C.J. No. 453.

[135] In my view, | cannot simply disregarddacision of the Federal Court of
Appeal for these reasons. Nor can | do as the Bdardand decline to follow the
decision because | might not accept the premisewtooh it is based. That said, a
close review of the decision reveals that the Fddeourt of Appeal was not called
upon to turn its mind directly to the issue befohe Court in this case, that is,
whether, when one is considering the claim of a-level 'foot soldier' such as Mr.
Hughey, the legality or illegality of the militargonflict in issue is relevant to the
analysis that must be carried out in accordande patagraph 171 of theéandbook.

[136] As a consequence, | am of the view that decision inAl-Maisri is of
limited assistance in this case.

[137] For these reasons, | am satisfied paaigraph 171 of thdandbook should
be interpreted in light of the exclusion provisianfsthe RefugeeConvention, such



that refugee protection is available to those wheath domestic laws of general
application, where compliance with those laws wouwésbult in the individual
breaching accepted international norms.

[138] If one accepts that paragraph 171 efHndbook should be interpreted in
this fashion, the question then arises as to whditre Hughey could have been
excluded from refugee protection merely for havpagticipated in the war in Iraq,
should it be that the American-led military actionthat country is, in fact, illegal.
This issue will be considered next.

iv) Individual Culpability for Crimes Against Peace

[139] Article 1(F)(a) of the Refuge€onvention excludes individuals from

protection where there are serious reasons foridemsg that those individuals have
committed crimes against peace, war crimes, oragiagainst humanity. Mr. Hughey
says that had he participated in the war in Iragwould have been complicit in a
crime against peace, and would thus have beendedlirom the protection of the
Convention.

[140] A review of the jurisprudence in thiga does not bear this out.

[141] First of all, no suggestion has beermenen this case that the United States
Army is an organization that is principally diredt® a limited, brutal purpose such
that mere membership in the organization couldufiiceent to meet the requirements
of personal and knowing participation in internaibcrimes: se®enate v. Canada
(Minister of Employment and Immigration), [1994] 2 F.C. 79 (T.D.).

[142] Moreover, in 1945, the Charter of tikernational Tribunal at Nuremberg
defined the elements of the offense of "crime agjajpeace” as the "planning,
preparation, initiation or waging of a war of agggien, or a war in violation of
international treaties, agreements or assurancgmracipation in a common plan or
conspiracy [to do so]": as cited in Michael J. @®»an,War and the Doubtful Soldier,
19 ND J.L. Ethics & Pub Pol'y 91, at p. 123.

[143] Since that time, the jurisprudence digwed by international tribunals,
including those considering charges of crimes ajgieace arising out of the military
action in Europe and the Far East during the SeWdéadd War, has shed further light
on when it is that an individual will be held tocacint for a crime against peace.

[144] In summary, this jurisprudence estdids that an individual must be
involved at the policy-making level to be culpalite a crime against peace: see
Davidson, above, at pp. 122-124, and the PaperhéoPreparatory Commission for
the International Criminal Court (the "PrincetorpBis"), United Nations Documents
PCNICC/2002/WGCAJ/L.1, and PCNICC/202/WGCA/L.1/Add.1

[145] That is, the ordinary foot-soldier suak Mr. Hughey is not expected to
make his or her own personal assessment as tedhkty of a conflict in which he or
she may be called upon to fight. Similarly, such iadividual cannot be held
criminally responsible merely for fighting in suppof an illegal war, assuming that
his or her own personal wartime conduct is otheswgisoper: Davidson, above, at p.



125. See also Francois Bugnialust Wars, Wars of Aggression, and International
Humanitarian Law, International Review of the Red Cross, "Just \Wak&rs of
Aggression, and International Humanitarian Law"020847 Int'l Rev. of the Red
Cross 523.

[146] As a consequence, it appears thatdpality of a specific military action
could potentially be relevant to the refugee clairan individual who was involved
at the policy-making level in the conflict in quiest, and who sought to avoid
involvement in the commission of a crime againstgee However, the illegality of a
particular military action will not make mere fosaldiers participating in the conflict
complicit in crimes against peace.

[147] As a result, there is no merit to Mrudthey's contention that had he
participated in the war in Irag, he would have beemplicit in a crime against peace,
and should thus be afforded the protection offénegaragraph 171 of theéandbook.

V) Other Potential Relevance of the Dispatl Evidence

[148] Finally, Mr. Hughey contends that thedence as to the illegality of the
war in Irag was potentially relevant to his claisithe willingness of the President of
the United States to ignore international law, dhd resultant illegality of the
American military action in Iraq, made it more likeéhat he would himself have been
called upon to participate in violations of intetinaal humanitarian law, had he
actually gone to Iraq.

[149] That is, Mr. Hughey says that the fit the United States has allegedly
acted with a blatant disregard for internationaV la going into Iraq suggests that
members of the American military would be more Ik act with impunity once
they got there.

[150] The Board found such a contention tbeely speculative, a finding with
which | agree.

Vi) Conclusion

[151] For these reasons, | am satisfied wian one is dealing with a foot soldier
such as Mr. Hughey, the assessment of the "mildéatypn” that has to be carried out
in accordance with paragraph 171 of tHandbook relates to the 'on the ground’
conduct of the soldier in question, and not toldgality of the war itself.

[152] As a consequence, | am satisfied that Board did not err in finding
evidence as to the alleged illegality of the Amanided military action in Iraq to be
irrelevant to the determination that had to be madthe Refugee Protection Division
in this case, in accordance with paragraph 17hefiNHCRHandbook.

[153] When one is considering the case of exenfoot soldier such as Mr.
Hughey, the focus of the inquiry should be on tae bf jus in bello, that is, the

international humanitarian law that governs thedumn of hostilities during an armed
conflict. In this context, the task for the Boardlwe to consider the nature of the



tasks that the individual has been, is, or woutéli be called upon to perform "on
the ground".

[154] This then takes us to the second isaised by Mr. Hughey.

VIIl. Did the Board Err in Finding That Mr. Hugh ey Had Failed to Establish
That the Violations of International Humanitarian L aw Committed by the
American Military in Iragq Rise to the Level of Being Systematic or Condoned by
the State?

[155] The Board found that the evidence befodid not establish that the United
States has, "as a matter of deliberate policy diciaf indifference, required or
allowed its combatants to engage in widespreadratin violation of humanitarian
law", that is, that the breaches of internationamhnitarian law that have been
committed by American soldiers in Iraq rise to l&eel of being either systematic or
condoned by the State. This is a finding of fac & thus reviewable against the
standard of patent unreasonableneBsishpanathan v. Canada (Minister of
Citizenship and Immigration), [1998] 1 S.C.R. 982, at Y 40, amkbuebor v.
Canada(Minster of Employment and Immigration) (1993), 160 N.R. 315 (F.C.A.).

[156] It is generally accepted that isolabedaches of international humanitarian
law are an unfortunate but inevitable reality ofrwseeKrotov, previously cited, at
40. See alsdPopov v. Canada(Minister of Employment and Immigration), [1994]
F.C.J. No. 489.

[157] As the British Court of Appeal notedKmotov, at § 51, the availability of
refugee protection should be limited to desertemnfarmed conflicts where the level
and nature of the conflict, and the attitude ofridlevant government, have reached a
point where combatants are, or may be, requiredy sufficiently widespread basis,
to breach the basic rules of human conduct (seePajmov, previously cited).

[158] In this case, Mr. Hughey says that Bward erred in failing to properly
address the evidence before it with respect toatlegedly systematic violations of
international humanitarian law committed by membafrdshe American military in
Irag and elsewhere, and further failed to propedysider the evidence of the official
condonation of these human rights violations byAheerican government.

[159] In support of his contention that heuldowell have been called upon to
commit human rights violations had he gone to IMg, Hughey relies, in part, upon
evidence regarding conditions at the Guantananmsompriacility in Cuba and at the
Abu Ghraib prison in Iraq, as well as the allegaitlfe of the American government
to respect the provisions of th&eneva Convention Relative to the Treatment of
Prisoners of War, previously cited, in its treatment of the detameheld at those
facilities.

[160] Mr. Hughey places particular relianecetwo legal opinions prepared for the
President of the United Statesby the Office of Mi®rney General in January and
August of 2002 (the "Gonzales opinions"). Theseniopis relate to the supposed
unconstitutionality of American domestic legislatiamplementing theConvention
Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment,



previously cited, if applied to the interrogatioh'@nemy combatants' pursuant to the
President of the United States' powers as Commandehief of the American
military.

[161] According to Mr. Hughey, these docunsedemonstrate that the United
States has conducted itself with relative impunapd has evidenced a complete
disregard for international norms in its conducttled various fronts of its so-called
"War Against Terror".

[162] As a general rule, the Board does retehto specifically refer to every
piece of evidence, and will be presumed to havesidered all of the evidence in
coming to its decision: se&oolaston v. Canada (Minister of Manpower and
Immigration), [1973] S.C.R. 102 andassan v. Canada (Minister of Employment and
Immigration), [1992] F.C.J. No. 946, 1992, 147 N.R. 317.

[163] In this case, the Board did canvas dghkiglence before it in some detail.
While recognizing that violations of internationbmanitarian law by American

soldiers had occurred in Iraq and elsewhere, tha&rdalso noted that the evidence
revealed that civilians were not being deliberatalgeted by the American military,

and that incidents of human rights violations by &iman military personnel were

investigated, and the guilty parties punished.

[164] It is true that the Board did not sfieaily reference the Gonzales opinions
in its reasons. It is also true that the more irtgodr the evidence that is not
specifically mentioned and analysed in a decisibba,more willing a court will be to
infer from the silence that the Board made an @was finding of fact without regard
to the evidenceCepeda-Gutierrez v. Canada (MCI) (1998), 157 F.T.R. 35 at | 14 -
17.

[165] While the content of the Gonzales opis is unquestionably disturbing,
one must not lose sight of the nature of the docusaelhe opinions are just that -
legal opinions prepared for the President of th@ddnStates. They do not represent a
statement of American policy. In these circumstandeam not persuaded that the
probative value of the Gonzales opinions is sudt the failure of the Board to
specifically discuss them in its decision amouata teviewable error.

IX. Did the Board Err in Imposing Too Heavy aBurden on Mr. Hughey to
Demonstrate That He Would Have Been Involved itdnlawful Acts, Had He
Gone tolrag?

[166] Mr. Hughey takes issue with the Boafiiding that he:

... failed to establish that, if deployed to Ir&e would have engaged, been
associated with, or been complicit in military acti condemned by the
international community as contrary to the basleswf human conduct. [at
1 121, emphasis added]

[167] Mr. Hughey says that in coming to thkisnclusion, the Board erred by
imposing too heavy a burden on him to establish tieawould himself have been
implicated in violations of international humanigar law. According to Mr. Hughey,



the decision of the Federal Court of Appeal Adjel v. Canada(Minister of
Employment and Immigration), [1989] F.C.J. No. 67, establishes that they rmdy
show that there was more than a mere possibilititiefoccurring.

[168] A question as to the appropriate stathad proof to be applied in a given
case is a question of law, and is thus reviewag&nat the standard of correctness:
Mugesera, previously cited, at  37.

[169] With this in mind, | am satisfied thtie Board applied the correct standard
of proof in making the finding in issue.

[170] The decision iAdjei stands for the proposition that a refugee claimnaed
only demonstrate that there is more than a mersilgbty that the individual would
face persecution in his or her country of origintie future. That is not what the
Board was deciding in the disputed paragraph.

[171] A distinction has to be drawn betweée legal test to be applied in
assessing the risk of future persecution, and tdredard of proof to be applied with
respect to the facts underlying the claim itselthiMy the legal test for persecution
only requires a demonstration that there is moen th mere possibility that the
individual will face persecution in the future, teandard of proof applicable to the
facts underlying the claim is that of the balant@robabilities:Adjei, at p. 682. See
also Li v. Canada(Minister of Citizenship and Immigration), [2005] F.C.J. No. 1,
2005 FCA 1 at 1 9-14 and 29.

[172] In other words, where, for example, anvan is claiming protection based
upon the abuse that she says that she sufferé@ &iands of her partner, it will not
suffice for her to establish that there is morenthanere possibility that she is telling
the truth about her past abuse. She must estdbbstacts underlying her claim on a
balance of probabilities. At the same time, shedredy show that there is more than
the mere possibility that she would face abuse atirogito persecution in the future.

[173] As a consequence, | am not persuadedhle Board erred in this regard.

[174] Moreover, Mr. Hughey's argument is piged on it having been established
that the violations of international humanitariamlthat have taken place in Iraq rise
to the level of being systematic or condoned by $tate and that, therefore, any
involvement would amount to complicity in a crinfes was discussed in the previous
section, | have found that the Board did not errancluding that this was not, in fact,
the case.

X. Conclusion to this Point

[175] Based upon the foregoing analysis, | satisfied that, as a mere foot
soldier, Mr. Hughey could not be held to accoumtdoy breach of international law
committed by the United States in going into IrAg.a result, in the circumstances of
this case, the "type of military action” that isereant to Mr. Hughey's claim, as that
phrase is used in paragraph 171 of Hedbook, is the "on the ground" activities
with which he would have been associated in Iraq.



[176] | have also found that the Board did eo in finding that the breaches of
international humanitarian law that have been caiechiby American soldiers in Iraq

do not rise to the level of being either systematiccondoned by the State. In
addition, | have found that the Board did not arfinding that Mr. Hughey had failed

to establish that he would himself have been callgoh to commit, or be associated
with, breaches of international humanitarian laad he gone to Iraqg.

[177] The question that is left, then, is wiee Mr. Hughey nonetheless faces
persecution in the United Statesas a result gpdlisical opinions. The answer to this
question hinges on whether, in these circumstaided;lughey's right to freedom of

conscience extends to allow him to refuse to fightaq because of his sincerely held
moral objection to that specific war, and whether tlenial of such a right, and the
ensuing punishment for the breach of a law of ganapplication, amounts to

persecution. These issues will be considered next.

XI. Did the Board Err in its Analysis of the State Protection and Persecution
Issues?

i) Mr. Hughey's Position

[178] Mr. Hughey contends that the Board etirefinding that he had failed to
rebut the presumption that adequate State proteetauld be available to him in the
United States, based upon the Board's conclusainhi would have been afforded
the full protection of a law of general applicatiorthat country.

[179] While recognizing that the ordinary guenption that a State will be able to
protect its own nationals will be higher in the €ad a highly-developed democracy
such as the United States, and recognizing asthagllrefuge will only be granted to

American claimants in exceptional circumstances, Mrghey nonetheless says that
the failure of the United States to recognize cmmgmus objection to specific wars

results in there being a 'gap’ between the rightarapteed through American

domestic law and those protected by internaticanal |

[180] According to Mr. Hughey, this 'gap’ amts to an ‘exceptional
circumstance’, and justifies the conclusion thatthis case, the American law of
general application was persecutory in its eff@étis, in turn, made it objectively
reasonable for him to seek refugee protection imaGa.

[181] Mr. Hughey observes that paragraph dftbe Handbook provides that:

Refusal to perform military service may also be doason religious
convictions. If an applicant is able to show thet ieligious convictions are
genuine, andthat such convictions are not taken into account by the
authorities of his country in requiring him to perform military service, he may
be able to establish a claim to refugee statush @uclaim would, of course,
be supported by any additional indications thatapglicant or his family may
have encountered difficulties due to their religioconvictions. [emphasis
added]



[182] While conceding that he would be acedrdlue process in the United
States, Mr. Hughey nevertheless submits that tregdBfailed to recognize or address
the fact that he was unable to assert his consoienbbjection to the war in Iraqg, as a
result of the under-inclusiveness of the Americaw Irelating to conscientious
objection.

[183] According to Mr. Hughey, the failure tife Board to deal with this issue
renders inadequate and erroneous its conclusianttieaAmerican law regarding
conscientious objectors does not discriminate oiCamvention ground, and is
therefore not persecutory.

[184] Moreover, Mr. Hughey says, given tha tUnited States government was
itself the agent of persecution, it follows thae tBoard's conclusion that adequate
State protection was available to him in the UnBates was fundamentally flawed.

1) Standard of Review

[185] The error alleged is the failure of tBeard to recognize the existence of a
‘gap' between the limited right to conscientiougeadtion recognized in American
domestic law, and that ostensibly protected byrivagonal law. This allegedly
resulted in the Board's finding that Mr. Hughey Vdonot face persecution in the
United States, and its finding that he would reeeadequate State protection in that
country both being fatally flawed.

[186] Questions as to whether an individaakels persecution in his or her country
of origin and questions as to the adequacy of Stadtection are both questions of
mixed fact and law, and are ordinarily reviewablgaiast a standard of
reasonablenesBushpanathan, previously cited.

[187] However, as was noted earlier, in tase, Mr. Hughey's arguments as to
the error of omission allegedly committed by theaRBbhinge on the premise that
there is an internationally recognized right toeabjto a particular war, other than in
the circumstances specifically identified in paegdr 171 of thédandbook. If there is

no such right, then his arguments must fail.

i) Analysis

[188] Refugee protection is available to thagho face persecution in their
country of origin by reason of their political opn or their religion: see Article
1A(2) of theConvention Relating to the Satus of Refugees.

[189] Although we are not dealing with a comgt in this case - Mr. Hughey
having voluntarily enlisted in the US Army - thesebroad international acceptance of
the right of a State to require citizens to perfamiitary duty. Indeed, mandatory
military service is often described as an 'incidentitizenship'.

[190] It is also well-recognized that theusdl of a soldier to fight is an inherently
political act: seeCiric, previously cited. Indeed, as Professor Goodwith+@ited in
The Refugee in International Law, (Oxford: Clarendon Press, 1996, at p. 57), cited
with approval inZolfagharkhani, the refusal to bear arms reflects an essentially



political opinion as to the permissible limits oState's authority, and goes to the very
heart of the body politic.

[191] Does this then mean that anyone whoesaly opposes a particular war has
an absolute right to conscientious objector staluses it follow that if conscientious
objector status is not available to the individumhis or her country of origin, that
any punishment that the individual may receiveré&using to fight will be inherently
persecutory?

[192] There is no question that freedom afuijht, conscience and religion are
fundamental rights well recognized in internatiolaa¥: see, for example Article 18 of
the 1948Universal Declaration of Human Rights, GA Res. 217(lll), UNGAOR, 3d
Sess., Supp. No. 13, UN Doc. A/810 (1948) 71, Aetit2 of thelnternational
Covenant on Civil and Palitical Rights, 19 December 1966, 999 U.N.T.S. 171, arts. 9-
14, 6 I.L.M. 368 éntered into force 23 March 1976) and Article 9 of tHeuropean
Convention for the Protection of Human Rights and Fundamental Freedoms, 4
November 1950, 213 U.N.T.S. 221 at 223, Eur. T.S. 5

[193] At the present time, however, theraasinternationally recognized right to
either total or partial conscientious objection. il&whhe UN Commission on Human
Rights and the Council of Europe have encouragedbee States to recognize a right
to conscientious objection in various reports amdnmentaries, no international
human rights instrument currently recognizes suclrignt, and there is no

international consensus in this regard: Sagt, previously cited, at  41-44.

[194] Indeed, the notion that such a rightildoeven exist is one of relatively
recent origin'Sepet, at  48.

[195] It has been suggested that the failareecognize a right of conscientious
objection stems, at least in part, from the retficgilties that would be encountered in
achieving an international consensus as to thenmuim scope of any such right. As
Lord Rodger of Earlsferry noted in his concurrimgsons irSepet, questions could
arise, for example, as to whether the same outcsimeld result in relation to an
objection made during peacetime, as opposed toamvanced when a State is
fighting for its very survival: at 1 57.

[196] Certainly, it is arguable that if fremd of conscience is truly to be
recognized as a basic human right, individuals khowt be forced, on pain of
imprisonment, to comport themselves in a way thalates their fundamental beliefs:
see Hathaway ifhe Law of Refugee Status, previously cited, at p. 182.

[197] If, on the other hand, conscientiougeotion is viewed as more of a relative
right, then the specific nature of the consequef@esd by the claimant will have to
be taken into account in the assessment of thenckee von Sternber@he Grounds

of Protection in the Context of International Human Rights and Humanitarian Law,
previously cited, at p. 42. This appears to beageroach favoured by the UNHCR,
as reflected in thelandbook.

[198] Moreover, consideration has to be giventhe fact that States have a
legitimate interest in the maintenance of theintany forces and national defence. As



Professor Goodwin-Gill observes, the provision dteraative service helps to
reconcile these competing interests in a way thmatnptes the State's interest in
defence, while, at the same time, taking into aotandividual beliefs: se@he
Refugee in International Law, at p. 58.

[199] Indeed, paragraph 173 of tHandbook recognizes that many States now
provide forms of alternate service to citizens vagect to serving in the military for
genuine reasons of conscience.

[200] How far, then, does a State have tongproviding alternate service to its
citizens?

[201] Mr. Hughey says that the United Staigésobt go far enough by failing to
recognize that one could have a legitimate consom objection to a specific war,
asserting that this brings him within the ambitpafagraph 172 of thidandbook. In
these circumstances, he says, any punishment éatight receive in the United
Stateswould be inherently persecutory.

[202] There are several reasons why | caacoept this argument. First of all,
paragraph 172 of thandbook has to be read in context. The preceding paragraph
paragraph 171 - explicitly states that it is nobwgh for a person merely to be in
disagreement with his or her government with resfethe political justification for

a particular military action.

[203] Secondly, Mr. Hughey bases his claimrédugee protection on his political
opinion, and not his religion. Paragraph 172 rsldtereligious objections and not to
political ones.

[204] Finally, in considering Mr. Hughey'sgament that American law is under-
inclusive, in that it denies members of the miltahe right to assert genuine
conscientious objections to specific military an8pregard must be had to paragraph
60 of theHandbook. Paragraph 60 provides that in assessing whetheisipment
meted out under the law of another nation is peitseg, the domestic legislation of
the country being asked to grant protection maydesl as a 'yardstick' in evaluating
the claim.

[205] An examination of the approach of then@dian Armed Forces to the issue
of conscientious objection discloses that the ptaie afforded to Canadian
conscientious objectors is very similar to thatviled by the United States. The
relevant provisions of the Department of Nationaféhce'sDefence Administrative
Orders and Directives on Conscientious Objection (DAOD 5049-2, July 30, 2004)
provides that:

Enrolment of persons in the [Canadian Forces] nistist voluntary and CF
members must be prepared to perform any lawful tlutyefend Canada, its
interests and its values, while contributing teinational peace and security.
A CF member who has a conscientious objection nesnkable to perform
any lawful duty, but may request voluntary release the basis of their
objection.



Eligibility for Voluntary Release

A CF member may request voluntary release on thsés bE# conscientious
objection if the CF member has a sincerely hel@éctiyn to participation in:

- war or armed conflict in general; or
- the bearing and use of arms as a rexpant of service in the CF.

An objection based primarily on one or more of fileowing does not permit
voluntary release on the basis of a conscientibjecton:

- participation or use of armsin a particular conflict or operation;

- national policy;

personal expediency; or

political beliefs. [emphasis added]

[206] As Professor Goodwin-Gill observedTine Refugee in International Law,

at p. 59, States are free to recognize conscienbbjection as a sufficient ground on
which to base a grant of refugee protection. Howegach State has to decide for
itself how much value should be attributed to tbhedamental right to freedom of
conscience.

[207] While acknowledging that the Canadi@hesne governing conscientious
objection is "broadly analogous" to the Americane,oMr. Hughey nonetheless
submits that there is an important difference betwine two. That is, relying on the
decision of the Supreme Court of CanadaOeration Dismantle Inc. v. Canada,
[1985] 1 S.C.R. 441, he says that the Canadiamsehe subject to judicial review to
ensure that it complies with théharter, whereas the American scheme is immune
from judicial scrutiny under the "political quest&' doctrine.

[208] Leaving aside the fact that there isempert evidence before the Court as to
the justiciability of challenges to the Americarlipp on conscientious objection, and
assuming for the sake of argument that Mr. Huglsegorrect in his submission, the
fact is that, at the present time, Canada doeacumird the members of its own armed
forces the latitude to object to specific warsmg view, this is further evidence of
the fact that there is no generally accepted rightonscientious objection on the
grounds being advanced by Mr. Hughey.

[209] If this is so, it follows that there mothing inherently persecutory in the
American system.

[210] My conclusion in this regard is reinfed by the recent decision of the
Federal Court of Appeal iAtes v. Canada(Minister of Citizenship and Immigration),
[2005] F.C.J. No. 1661. IAtes, the Court stated that even in a country wheréamy



service is compulsory and where there is no alteredo military service available,
the repeated prosecutions and imprisonments ofiGei® conscientious objector do
not amount to persecution on a Convention ground.

[211] If persecution does not arise in theewnstances described Ates, then
surely the prosecution and potential imprisonméra wolunteer soldier by a country
that does provide some, albeit limited, alternatitee military service would similarly
not amount to persecution orCanvention ground.

[212] It should be noted that Mr. Hughey has asserted that the punishment that
he faces in the United Statesis outside the rarigehat is considered acceptable
under international human rights law. Rather hei@sgthatany punishment that he
might suffer for following his conscience would lb@herently persecutory. As a
consequence, it is unnecessary to consider whthderm of imprisonment that he
might receive is disproportionate.

[213] Finally, given that there is no errorthe Board's finding that what Mr.
Hughey faces in the United Statesis prosecutionrardoersecution, it follows that
the issue of State protection does not arise.

iv) Conclusion

[214] While it would have been preferable tbe Board to have specifically
addressed Mr. Hughey's arguments with respectet@iteged under-inclusiveness of
the American policy governing conscientious objattil am satisfied that this failure
on the part of the Board did not affect the outcahilr. Hughey's claim.

[215] For the reasons given, | am satisflet there is currently no internationally
recognized right to object to a particular war, estlthan in the circumstances
specifically identified in paragraph 171 of thké&andbook. As a result, while Mr.

Hughey may face prosecution in the United Statekdwing acted in accordance with
his conscience, this does not amount to persecwiorthe basis of his political
opinion.

[216] The reality is that States, includingn@da, can and do punish their citizens
for acting in accordance with their sincerely-haldral, political and religious views
when those individuals break laws of general apgibm. The environmentalist who
blocks a logging road may face prosecution andisppment, as may the individual
who opposes the payment of taxes used to supponbilitary on deeply-felt religious
grounds, notwithstanding that in each case, thévishdal may merely have been
following his or her conscience.

[217] Indeed, as Lord Hoffman notedSspet:

As judges we would respect their views but miglel fe necessary to punish
them all the same... We would take into account tineral views but would
not accept an unqualified moral duty to give wayhtem. On the contrary we
might feel that although we sympathized and evemeshthe same opinions,
we had to give greater weight to the need to eeftre law. [at T 34]



[218] | have sympathy for Mr. Hughey. He am®eto be a young and
unsophisticated individual whose real concerns wébpect to the legality of the
American-led military intervention in Irag were fodi by the Board to be sincere.
However, sympathy alone does not provide a fouoddbr finding that there is an
internationally recognized right to object to atgadar war, the denial of which
results in persecution.

[219] Given that conscientious objection ifuadamental aspect of the right to
freedom of thought, conscience and religion ensigrim international instruments
such as th&niversal Declaration of Human Rights and theEuropean Convention on
Human Rights, it may be that as the law continues to evolvéhis area, both on the
international and domestic fronts, a sincerely-hmilitical or religious objection to a
specific war may some day provide a sufficient asi which to ground a claim for
refugee protection. This, however, represents theerhational consensus of
tomorrow" Sepet, at § 20), and not the state of the law today.

XIl.  Summary of Conclusions

[220] For these reasons | have concludedtkigae is no basis for interfering with
the decision of the Immigration and Refugee Boardhis case. Accordingly, Mr.
Hughey's application for judicial review is disrmads

[221] As was noted at the outset, the issaesed by this application have not
required me to pass judgment on the legality of Ahgerican-led military action in
Iraq, and no finding has been made in this regard.

XIIl.  Certification
[222] Counsel have jointly proposed the fadilog two questions for certification:

1. Is the question whether a given conflict lbayunlawful in international
law relevant to the determination which must be endny the Refugee
Division under s. 171 of the UNHCIRandbook?

2. Where a claimant can establish that a pdatiouar involves systematic
violations of international humanitarian law, ming also establish that it is
more probable than not that he would be requirgehtticipate in such acts, or
must he establish only a serious possibility ofihg¥o do so?

[223] With respect to the first question,ldsve noted earlier, | am satisfied that
the lawfulness of a conflict could well be relevaritere a refugee claimant is a high-
level policy-maker or planner of the military canflin issue, who could thus be held
responsible for a crime against peace. The questianarises here is whether the
legality of the conflict is relevant in the case afmere foot soldier such as Mr.
Hughey.

[224] For the reasons given, | have found tha weight of authority favours the
view that when dealing with a mere foot soldieg Ewfulness of the military conflict
in question is not relevant to the question of Whebr not the claimant is a refugee.
However, given the decision of the Federal Courdppeal inAl-Maisri, it is fair to



say that the issue is not entirely free from do@sta consequence, | am prepared to
certify the first question, varying it only to spigcthat the question is posed in the
context of a foot soldier.

[225] The second question is premised onagsimption that Mr. Hughey has
established that the war in question in fact ineslvsystematic violations of
international humanitarian law. Given my conclusibat the Board did not err in
concluding that he had not shown this to be the,che second question submitted
for certification would not be dispositive of hikien, and | decline to certify it.
JUDGMENT

[226] THIS COURT ORDERS that:

1. This application for judicial reviewdssmissed.

2. The following serious question of geth@mportance is certified:

When dealing with a refugee claim advanced by aenf@ot soldier, is the question
whether a given conflict may be unlawful in inteional law relevant to the

determination which must be made by the Refugedésioiv under paragraph 171 of
the UNHCRHandbook?

"Anne Mactavish"

Judge



APPENDIX

Chapter V section B of the UNHGHRandbook states as follows under the
heading "Deserters and Persons avoiding militanyics".

167. In countries where military service is compuys failure to perform this duty is
frequently punishable by law. Moreover whether taily service is compulsory or
not, desertion is invariably considered a crimin#ence. The penalties may vary
from country to country, and are not normally relgalr as persecution. Fear of
prosecution and punishment for desertion or dnadisen does not in itself constitute
well-founded fear of persecution under the defomtiDesertion or draft evasion does
not, on the other hand, exclude a person from beirgfugee, and the person may be
a refugee in addition to being a deserter or dradider.

168. The person is clearly not a refugee if hisyamlason for desertion or draft-
evasion is his dislike of military service or feafr combat. He may, however, be a
refugee if his desertion or evasion of military véeg is concomitant with other

relevant motives for leaving or remaining outside ¢ountry, or if he otherwise has
reasons within the meaning of the definition, tarfpersecution.

169. A deserter or draft-evader may also be coreida refugee if it can be shown
that he would suffer disproportionately severe pment for the military offence on
account of his race, religion, nationality, memb@sof a particular social group or
political opinion. The same would apply if it coulle shown that he has a well-
founded fear of persecution on these grounds abadebeyond the punishment for
desertion.

170. There are, however, also cases where the gigcas perform military service
may be the sole ground for a claim to refugee state. when a person can show that
the performance of military service would have iegg his participation in military
action contrary to his genuine political, religioas moral convictions, or to valid
reasons of conscience.

171. Not every conviction, genuine though it may l constitute a sufficient
reason for claiming refugee status after desedrodraft-evasion. It is not enough for
a person to be in disagreement with his governnregarding the political
justification for a particular military action. Wree however, the type of military
action, with which an individual does not wish ® &ssociated, is condemned by the
international community as contrary to the basleswf human conduct, punishment
for desertion or draft evasion could, in the ligiftall other requirements of the
definition, in itself be regarded as persecution.

172. Refusal to perform military service may alsddased on religious convictions. If
an applicant is able to show that his religiousvittions are genuine, and that such
convictions are not taken into account by the aitibe of his country in requiring
him to perform military service, he may be ableestablish a claim to refugee status.
Such a claim would, of course, be supported by additional indications that the
applicant or his family may have encountered dilties due to their religious
convictions.



173. The question as to whether objection to perifog military service for reasons
of conscience can give rise to a valid claim tagek status should also be considered
in light of more recent developments in this fiekh increasing number of States
have introduced legislation or administrative regjohs whereby persons who can
invoke genuine reasons of conscience are exempbed Military service, either
entirely or subject to their performing alternatiee: civilian) service. The
introduction of such legislation or administratiegyulations has also been the subject
of recommendations by international agencies. d¢itliof these developments, it
would be open to Contracting States to grant reduggatus to persons who object to
performing military service for genuine reasonsafscience.

174. The genuineness of a person's political, icelgyor moral convictions, or of his
reasons of conscience for objecting to performinlgary service, will of course need
to be established by a thorough investigation efg@rsonality and background. The
fact that he may have manifested his views priobdmg called to arms, or that he
may have already encountered difficulties with thethorities because of his
convictions, are relevant considerations. Whetleehds been drafted into compulsory
service or joined the army as a volunteer may hésmdicative of the genuineness of
his convictions.
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