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I nt roducti on

1. In July 1991, the Republic of Korea submitted to the Secretary-Genera
of the United Nations its initial report pursuant to article 40,

paragraph 1 (a), of the International Covenant on Civil and Political Rights.
The Human Rights Conmittee exami ned the report in July 1992. Taking into
account the “Guidelines regarding the formand content of periodic reports
from States parties” and the Conmttee' s discussions on the initial report,
the Republic of Korea submits this second periodic report describing neasures
it has taken, mainly legislative and institutional, to inplenment the Covenant
in the five years following the initial reports submission. This report
covers the period fromJuly 1991 to July 1996.

2. One of the major changes the Republic of Korea has experienced since the
subm ssion of the initial report is the establishment of a new civilian
Government in February 1993. The new Government, with the full support and
encour agenent of the people, has taken various initiatives for reform and
change.

3. Legal and institutional policies to pronmote human rights have provided
for, anopng others, stringent rules governing detention, increased right to
counsel , expanded | egal assistance for the underprivil eged, and the extension
of welfare entitlenents for wonen and the handi capped. Continued efforts have
been made in the past few years to build a nore denocratic society commtted
to justice and respect for human rights. They include: better pronotion of
denocracy through the extensive application of the principle of |oca

aut ononry, substantial expansion of political rights through the enforcenent of
an integrated el ection act, and enhancement of economi c fairness through the

i ntroduction of the Real Name Systemin the financial and real estate sectors.
However, there remains nore to be done to pronmote human rights, and the
Republic of Korea is striving continuously to inprove the situation

4, In aimng to provide accurate information on the situation in the
Republic of Korea, the present report illustrates measures taken by the
Government of the Republic of Korea and el ucidates the aspects to be
strengthened in the protection of human rights.

.  CGENERAL COMMENTS
Constitutional protection of human rights in the Republic of Korea

5. The Republic of Korea is a denocratic republic under a presidentia
system and is based on the principle of checks and bal ances. Sovereignty
rests with the people. The National Assenbly, the Adm nistration, and the
Court are vested with | egislative, executive and judicial powers respectively.
The National Assenbly is conposed of popularly elected representatives. As
the sole legislative organ, it exercises its |legislative power to protect the
freedons and rights of the people. To prevent the abuse of executive powers,
the National Assenbly has the authority to inpeach the President and other
senior officials, to recomrend the dismssal of the Prime Mnister and others,
and to inspect and investigate State affairs. The Adm nistration inplenments
the | aws enacted by the National Assenbly and takes all possible

adm ni strative measures to protect the rights of the people. The Court
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provi des relief when the rights of the people have been infringed, and it is
the ulti mate guardi an of the fundamental rights. A court judge rules on the
basis of the Constitution and related | aws, and according to his or her
conscience. The status of a court judge is guaranteed by |aw.

6. The present Constitution of the Republic of Korea provides for the
Constitutional Court, which is the ruling body on constitutional petitions.
Per sons whose constitutional rights have been infringed through the exercise
or non-exercise of public powers, may seek renedy fromthe Court. The
Constitutional Court also has the authority to overturn unconstitutional |aws,
hence effectively discharging its role as the protector of fundanmental rights.

7. The Constitutional Court is composed of nine judges, who are appointed
by the President froma list of eligible court judges. |In order to maintain
the political neutrality of the Court, three of the nine judges are
recommended by the National Assenbly and three are nom nated by the Chief
Justice. In order to allow a judge of the Constitutional Court to rule
according to the Constitution and his or her conscience, he or she is
appointed for life, and may only be removed fromoffice by inpeachnent or

i mpri sonment .

8. Since the time of its establishment in Septenmber 1988 until June 1996,
the Constitutional Court has ruled 67 | aws unconstitutional. O these,

43 have al ready been revised to reflect the Court's decisions; the remining
24 | aws, which are in the process of being revised, have been suspended by the

rel evant agencies. In addition, the Court revoked 34 non-indictnment
di spositions of the public prosecutor. A nunmber of adm nistrative neasures
have al so been decl ared unconstitutional. These decisions have furthered the

protection of citizens' fundanmental rights.
The Covenant in relation to the domestic |aws of the Republic of Korea

9. Article 6, paragraph 1, of the Constitution provides that “treaties duly
concl uded and pronul gated under the Constitution and the generally recognized
rules of international |aw shall have the sane effect as the domestic | aws of
the Republic of Korea”. As the Covenant was ratified and promul gated by the
Governnment in consent with the National Assenmbly, it has the authority of
donestic |aw w thout requiring additional |egislation. Accordingly, the

Admi nistration and the Court are obliged to observe the Covenant when
exercising their powers. Mst rights guaranteed by the Covenant are
guaranteed by the Constitution. Article 37, paragraph 1, of the Constitution
provi des that “freedons and rights of citizens shall not be neglected on the
grounds that they are not enunerated in the Constitution”. Therefore, the
Covenant is to be respected, even if not directly stipulated in the
Constitution. 1In the event that a | aw enacted prior to the Covenant's
ratification conflicts with its provisions, the Covenant has greater
authority. No law enacted in the Republic of Korea may encroach on the rights
provi ded in the Covenant; any such |aw woul d be viewed as unconstitutional

10. If a person files a suit citing encroachnent of rights guaranteed by the
Covenant, the Court is to rule primarily on the basis of donestic |aw
corresponding to the Covenant. In the absence of relevant domestic |aw, the

provi sions of the Covenant are to be invoked directly by the Court. 1In a
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deci sion on a constitutional petition concerning whether the demand for a
noti ce of apology ainmed at regai ning one's reputation infringes on an

i ndi vidual's freedom of conscience, the Constitutional Court invoked directly
the Covenant: “Article 18, paragraph 2, of the International Covenant on
Civil and Political Rights provides that no one shall be subject to coercion
which woul d inpair his or her freedomto have a belief of his or her choice”
(Deci sion 89 HEONVA 160 of 4 April 1991).

11. At the tinme of the Covenant's ratification, the Republic of Korea
expressed reservations to article 14, paragraphs 5 and 7, article 22 and
article 23, paragraph 4; but reservations to article 23, paragraph 4, were
wi t hdrawn on 15 March 1991 and reservations to article 14, paragraph 7, were
retracted on 21 January 1993.

Advocacy of the Covenant

12. Since its accession to the Covenant and subm ssion of the initia

report, the Governnment has exerted great efforts to informits citizens of the
contents of the Covenant. The Covenant has been wi dely publicized through
“Law and Living”, a booklet intended to famliarize all citizens with law in
everyday life. This booklet includes the main contents of the Covenant and
the obligations of the contracting parties are reproduced therein. Annua
circul ation since 1992 is 100, 000 copi es.

13. The original text and Korean translation of 14 major international human
rights treaties were reproduced and distributed in February 1994 under the
title, “Collected Materials on International Human Rights Treaties”. This
publication was followed in Decenber 1995 by the publication and distribution
of the volune, “International Human Ri ghts Covenants and I ndividual Petition”,
whi ch expl ains the requirenents and procedures for individual petition to the
Human Rights Conmmittee for persons whose Covenant rights have been infringed.
In addition, officials of all ranks engaged in human rights-rel ated work,

i ncludi ng those of the public prosecutor's office, the police and the
correction agency, are continuously educated so as to realize the ideals
enbodi ed i n the Covenant.

14. “International Human Rights Law’ will becone part of the 1997 curricul um
at the Judicial Research and Training Institute, where public prosecutor and
judiciary candi dates, who have passed the bar exam nation, are trained for a
period of two years before being conferred with their |awers' |icence and
bei ng appoi nted as public prosecutors or judges. Lectures will be offered on
the main features of the Covenant as well as on renedies for individuals whose
Covenant rights were infringed.

15. Moreover, the Mnistry of Justice is launching a progranme to bring | aw
closer to everyday life: an outline of the Covenant is given at |ectures and
synposi a, and the ideals of the Covenant are publicized when |l egal aid
services are provided to residents of small and nediumsized cities, and to
those fromfarm ng and fishing communities.

16. The Governnent organi zes a Human Ri ghts synposi um every year
around 10 Decenber, the anniversary of the Universal Declaration of Human
Ri ghts. Discussions were held on “Disclosure of information and protection of
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human rights in nodern societies” in 1991, “Environnmental problens and human
rights” in 1992, “lIndustrial accidents and human rights of the handi capped”
in 1993, “Victins of crimes and human rights” in 1994, and “Wonmen and human
rights” in 1995. These synposia played a great role in inspiring respect for
the principle of human rights protection

I1. 1 NDIVIDUAL ARTI CLES OF THE COVENANT

Article 1
17. The right of self-determnation, as set forth in article 1 of the
Covenant, was supported by the international society as a universal right
applicable to all peoples regardless of race, religion, region, etc. In

accordance with the Charter of the United Nations and article 1 of the
Covenant, the Republic of Korea has, as stated in the initial report,
consistently recogni zed the right of self-determ nation. The preanble and
article 5, paragraph 1, of the Constitution declare that the Republic of Korea
will contribute to world peace. These paragraphs al so enphasi ze that the use
of force shall not be tolerated to guarantee the right of self-determ nation
in the international community. The Governnment considers it the basis of its
foreign policy to cooperate with various international and diplomtic efforts
to help all peoples fully realize their right to self-determnation

18. The Republic of Korea respects not only the right of self-determ nation
at the national |level, but also the right of persons formng a State to
determine freely their own political status and to pursue econom c, social and
cultural devel opnent. Nationals of the Republic of Korea hold the right to
express their thoughts freely and determ ne their political status through
voluntary, fair, universal and confidential voting.

19. The Governnent is also active at the international level. To expedite
the solution of the Pal estinian question in relation to the right of

sel f-determ nation, a subject of much concern to the international conmunity,
the Governnent pledged in April 1994 a contribution of US$ 12 million
Consequently, the Governnment announced a plan to provide US$ 10 million in the
formof a soft |oan of the Korean EDCF (Econom c Devel opnent Cooperati on Fund)
and US$ 21 mllion in grants-in-aid. Furthernore, at the Paris mnisteria
conference on Palestinian aid in January 1996, the Government announced it
woul d dedi cate an additional grant of US$ 3 million. |In addition, the
Government al so contributed US$ 100,000 to the United Nations Relief and Wrks
Agency for Pal estine Refugees in the Near East (UNRWA).

20. In addition, the Governnent is also pleased to have played a part in the
success of the worldwi de effort to end the apartheid policy of South Africa,
thus exercising a positive influence on the promotion of self-determ nation at
the international I|evel.

Article 2

21. Article 11, paragraph 1, of the Constitution provides that “all citizens
shall be equal before the law, and there shall be no discrimnation in
political, economc, social or cultural life on account of sex, religion or
soci al status” - in other words, the principle that every person is entitled
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to non-discrimnation regarding protection and guarantee of his or her rights.
Specific types of discrimnation for reasons of sex, religion or social status
are nmentioned as exanples only, and discrimnation due to other factors such
as race, colour, language, political affiliation, etc. are to be avoided.

Prohi bition of discrimnation due to political opinion is also guaranteed by
article 19 (freedom of conscience), article 21 (freedom of speech, press,
assenbly and association), and article 8 (freedom of establishnent of

political parties) of the Constitution

22. In addition to the above-nentioned article 11, other specific clauses in
the Constitution provide for the realization of the principle of equality.
Article 32, paragraph 4, of the Constitution prohibits discrimnation against
wonen in the workforce, stating that “working wonen shall not be subjected to
unfair discrimnation in terns of enploynment, wages and working conditions”.
Article 36, paragraph 1, provides that “marriage and famly life shall be
entered into and sustained on the basis of gender equality ...~ In addition
article 41, paragraph 1, and article 67, paragraph 1, set forth equal rights
inregard to ballots and el ections, and article 31, paragraph 1, states that
“all citizens shall have an equal right to receive an education corresponding
to their abilities”. The concept of ability in article 31, paragraph 1, is
understood to nmean the capabilities attached exclusively to a person and not
to other renovable conditions such as wealth or fam |y background. Therefore,
uni versity adm ssion based on open conpetitive exam nations is allowed,
whereas the use of other criteria such as wealth or fam |y background is not.

23. In principle, basic human rights guaranteed in the Constitution apply
equally to aliens. Wth the exceptions of voting rights and el ectora
eligibility, which clearly proceed on the assunption that a person is a
nati onal of the Republic of Korea, the Covenant rights of foreign nationals
residing or sojourning temporarily within the territory and subject to the
jurisdiction of the Republic of Korea, are treated and protected equally as
nati onal s of the Republic of Korea.

24. Equal rights guaranteed in the Constitution are protected in the
political, econom c, social and cultural spheres, specifically through the
Labour Standards Act, the Basic Vocational Training Act, the Civil Code, the
Handi capped Welfare Act, etc. As already nentioned in the previous report,
various renmedi es are available in cases involving infringement of the above
rights.

Enact nent of the Basic Enploynment Policy Act and guarantee of equal rights

25. On 27 Decenber 1993, the Republic of Korea enacted the Basic Enpl oynment
Policy Act, ainmed at allowing every citizen to make full use of his or her
talent and ability without fear of discrimnation. Article 19 of the above
Act states that “the enployer shall not discrimnate on the basis of gender
belief, social status, region of origin, or educational affiliation, etc., in
recrui tment and enploynent”. Furthernore, arrangements have been made to
address enpl oynent inequality through specific provisions for wonen, senior
citizens and the handi capped. Wth regard to enploynent of wonen, article 17
provi des that “the State shall endeavour to increase enploynent opportunities
for wonen by expanding welfare facilities and enhanci ng and devel opi ng
vocational ability, which ensure equal opportunity and treatnment in enpl oyment
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and facilitate occupational adjustment to the work”. As for enploynment of
senior citizens and the handi capped, article 16 states that “the State shal
take the foll owi ng necessary neasures to pronote enployment of senior
citizens, the handi capped and other persons having difficulties in finding
jobs, particularly under common conditions of the |abour market: devel oping
sui tabl e occupational categories for their enployment, expanding opportunities
for devel opnent of professional skills and providing information on

enpl oynment ” .

26. Meanwhi | e, the Governnent enacted the Senior Citizens Enpl oynment
Promoti on Act on 31 Decenber 1991 in order to enhance enpl oyment opportunities
for the elderly and has been involved in providing information to senior
citizens on job opportunities, vocational education, and enpl oyment
counsel | i ng.

27. Mor eover, to pronote enpl oyment of the handi capped, the Handi capped

Enmpl oyment Pronoti on Act was made | aw on 31 January 1990. This Act prohibits
al I kinds of workplace discrimnation involving the handi capped by providing
that “the enpl oyer shall not discrimnate agai nst workers in personne

deci sions such as hiring, pronotion, transfers, educational training on the
grounds that the worker is handi capped” (art. 4, para. 2). To guarantee

equal ity through enploynment for the handi capped, it is provided that a m ninmm
of 2 out of every 100 openings for open-conpetition enploynment in national and
| ocal governments be filled by the handi capped (art. 34); and businesses with
nmore than 300 enpl oyees are required to enploy nore than 2 handi capped workers
for every 100 nenbers of their full-time workforce (art. 35).

Pronmoti on of education of the handi capped through full revision of the Specia
Educati on Pronotion Act

28. In January 1994, the Special Education Pronotion Act was fully revised
to increase the nunber of adequate possibilities in special education, which
is tailored to individual abilities and the degree of disability. The Act

al so seeks qualitative enhancenent of special education through the

i ntroduction of advanced net hods.

29. This Act charges national and | ocal governments with the

responsi bilities of devel opi ng speci al education, namely through the creation
of a master plan, the training of special education instructors, and the
establ i shment and managenent of special education institutions (art. 3,

para. 1). A Central Special Education |Inspection Committee and Regi ona
Speci al Education Inspection Committees have al so been set up to review mgjor
speci al education-related issues (art. 4, para. 1).

30. In addition, elementary and junior high school education are conpul sory
and free of charge for those eligible for special education. Kindergarten and
seni or high school education are to be provided free of charge with

educati onal expenses to be borne or subsidized by national and | oca
governnments (art. 5).
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Legal aid for the underprivileged

31. The Governnent is carrying out |egal aid programmes in order to protect
the rights of citizens who are unable to pursue | egal neans for persona
damages due to unfamiliarity with the |aw or |lack of financial resources
necessary to cover the cost of |egal proceedings. These services include free
| egal consultations, assistance for litigation costs and free procuration

The Korea Legal Aid Corporation (hereinafter referred to as KLAC), established
on 1 Septenber 1987, is operating with financial assistance

fromthe national budget. KLAC, working fromits Seoul headquarters

and 50 representative and branch offices nati onwi de, provides |egal aid for
civil action to farmers, fishernmen, and workers with an average nonthly incone
below 1 million won (approximtely US$ 1, 200).

32. Legal aid services for civil action have shown the follow ng results:
| egal consultation was given to 342,049 persons in 1993; 344,363 in 1994;
and 365,142 in 1995. Litigation assistance was provided to 34,625 persons
in 1993; 37,729 in 1994; and 47,658 in 1995. From 1l June 1996 onward, |ega
aid, which had been |inmted to civil offences, has been extended to crimna
of fence cases for farmers, fishernmen, workers in financial need, snal

busi ness owners, etc. given that certain conditions are net.

The Constitutional Court's guarantee of equal rights

33. Through the follow ng inportant decisions, the Constitutional Court has
ruled | aws and admi nistrative actions unconstitutional and in violation of the
principle of equality:

(a) Provision relating to rallies of political parties in the Nationa
Assenbly Menber El ection Act (Decision 92 HEONVA 37 of 12 March 1992).
Article 55-3 of the National Assenbly Menber Election Act, which provides that
a political party can hold speech rallies as a neans of el ection canpaigni ng
for its candidates, is unconstitutional on the grounds that it gives rise to
di scrimnation agai nst independent candi dates, thus violating the principle of
equality;

(b) Provi sion on candidacy limtation in the Election for Public
O fice and El ection Ml practice Prevention Act (Decision 95 HEONVA 172
of 12 June 1995). Article 53, paragraph 1, subparagraph 4, of the Election
for Public Ofice and El ection Ml practice Prevention Act on candi dacy
limtation, prescribes that the general staff, including directors, or
executive staff of Government-invested institutions |eave office 90 days
before election day. Namely, the Law does not distinguish high-level officers
frommd-1level staff who are not in a position to exercise influence over
deci sions of these institutions. The Court ruled this an infringenment on the
right to public office, and therefore a violation of the constitutiona
principle of equality and proportionality;

(c) Provision on billiard room*“off-limts” signs in the Enforcenment
Regul ati ons for the Establishment and Use of Sports Facilities Act
(Deci sion 92 HEONMA 80 of 13 May 1993). The Establishment and Use of Sports
Facilities Act and its Enforcenent Decree, which require only billiard roons
to post signs reading “off-limts to persons under 18", inflict unreasonable
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limtations on the scope of business of billiard rooms as conpared to other
sports facilities. This kind of arbitrary discrimnation encroaches upon the
right to equal protection. Hence, it was declared unconstitutional

(d) Di sposition of the public prosecutor not to institute a public
action (Decision 90 HEONMA 183 of 16 September 1991). A public prosecutor may
not drop a case without investigating inmportant matters that would normally be
i nvesti gated, because such an approach infringes on the basic rights
guaranteed to the conplainant, that is, the right of equality and the right to
make a statement during proceedings. Therefore, this privilege should be
revoked as an i nproper exercise of prosecutorial powers.

Article 3
Enact mnent of the Basic Wnens Devel opment Act

34. On 30 Decenber 1995, the Republic of Korea enacted the Basic Wnen's
Devel opnent Act. The aimof the Act is to realize the constitutional ideals
on gender equality through the enhancenent of wonen's status in all spheres of
life (i.e. political, economc, social and cultural) and to secure a firm
foundati on for relevant policies.

35. The above Act was legislated in the interest of society and out of
citizen awareness, which was renewed with the Fourth World Conference on Wnen
held in Beijing in Septenber 1995. This |aw places responsibility on nationa
and | ocal governnments, inter alia, for the extended participation of wonmen in
t he policy-nmaking process and politics (art. 15); expansion of access to
public office (art. 16); enployment equality (art. 17); intensified protection
for maternity (art. 18); intensified initiatives for gender equality in
education, in hones, schools and society (arts. 19-21); increased welfare for
wonen (art. 22); expansion of infant nursery facilities (art. 23);
establ i shnment of equal status in intra-famly relations (art. 24); prevention
of sexual violence and donmestic violence (art. 25); appreciation of donestic

| abour value (art. 26); increased international cooperation anbng wonmen's
groups (art. 27); and reduction of sexual discrimnation in the mass nedia
(art. 28). In addition, this legislation provides for the forrmulation of a
five-year basic plan for the systematic pursuit of a policy on wonen; the

i naugur ation of the Gender Discrimnation |Inprovenent Conmittee to elimnate
gender discrimnation and to pronote gender equality; and the establishnment of
a Wnen's Devel opment Fund to support wonmen-rel ated activities and facilities.

Nati onal plan for the pronotion of wonmen's status

36. In order to incorporate the policy on wonen into the nationa

devel opnent plan, the Governnent established a separate section on wonen's
issues in its seventh Five-Year Plan on Economi c and Soci al Devel opnent
(1992-1996). Concrete policy objectives are al so bei ng suggested for the
foll owi ng sectors: education, enploynent, cultural and social activity,
wel fare and international cooperation

37. The Five-Year New Econom c Plan al so includes wonen's status as one of
t he maj or econom c issues. The Basic Plan on Working Wnen's Welfare
(1994-1997), set up as a followup to the Five-Year New Econonic Pl an
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pronotes i nmprovenment in the status and wel fare of women workers through
conprehensi ve governnental efforts in the fields of enploynent, protection of
maternity benefits and increased opportunities for finding jobs.

38. In addition, the following 10 priorities for the increased socia
participation of wonen were selected in October 1995 and are bei ng pursued
based on the discussions at the Beijing Conference:

(a) Ext ensi ve increase in the nunber of nursery facilities through
private sector participation;

(b) Introduction of after-school tutoring for children (elenmentary
school s nati onw de);

(c) Conpr ehensi ve provi sion of meal services at school

(d) Setting of target percentages for participation of wonen in public
of fice;

(e) I ntroduction of an incentive schene for public enterprises to
enpl oy wonen;

() Est abl i shnment of a society-w de, burden-sharing systemto defray
the cost of maternity care, including:

(i) Assunption by the public sector of a share in wage
conmpensation during maternity | eave through socia
i nsurance, etc;

(ii) Expansi on in the scope of workplaces granting subsidies for
maternity | eave

(9) Expansi on and i nprovenment of the training systemfor female
wor kers, including:

(i) | mproved vocational and technical education at the junior
and senior high school |evels;

(ii) | mproved vocational education for wonmen awaiting
re- empl oynent ;

(h) Creation of an information network for wonen, including:
(i) Est abl i shnment of an information centre for wonen,;

(ii) Est abl i shnent of an informati on-conmuni cati on system anong
agencies related to wonen's issues;

(i) Enact nent of the Basic Wnen's Devel opment Act;

(j) Amel i oration of gender-discrimnative attitudes through mass
medi a.
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Rei nf or cenent of government agencies in charge of policy on wonen

39. In 1991, the Governnent greatly reinforced the functions of the Ofice
of the Mnister of State in charge of gender policy. To ensure the overal
coordination for policy on wonen, divisions for concerted action have been
instituted in 38 departnents of the governnent agencies. |In the beginning of
each year, the annual acconplishments and pl ans concerning policy on wonen are
to be submtted to the Mnister of State, and the drafting of |aws or policies
with significant influence on the status of wonen requires prior consultation
with the Mnister of State.

40. As a neans to better understand the general public opinion regarding
gender policy and to ensure reflection thereof in policy-nmaking, a feedback
mechani sm the “Voice of Equality”, operates as a receiver of suggestions.
Furthernore, control over the Korea Wnen's Devel opnent Institute was
transferred fromthe Mnistry of Health and Welfare to the Ofice of the

M ni ster of State, thereby reinforcing the |link between research and gender
policy fornulation and inplenentation. |In addition, a permanent Specia
Conmittee on Wnen has been established in the National Assenmbly to deal with
| egal questions concerning the pronotion of wonen's interests and wel fare.

Support for enpl oynent of wonen

41. To support the enploynment of wonen and stabilize job-related activities
of married wonmen, the Infant Nursery Act was enacted in January 1991. The
expansion of nursery facilities, after-school tutoring for children
conprehensi ve provision of nmeal services at school and other supportive
operations are being systematically adm ni stered.

42. To expand nursery operations, child-care facility requirenments have
been extended to establishnents with over 300 women workers. The fornmer
l[imt was 500 womren workers. During the three years from 1995 to 1997,

1,300 billion won (approx. US$ 1.6 million) will have been invested to

create 7,590 child-care facilities, thus raising the nursery accommpdati on
rate to 95 per cent for children of lowincone famlies in need of governnment
support. Business owners providing nursery facilities in the workplace are
granted a partial subsidy on the expenses for construction, equipment and
operation of these facilities. Attenpts are also being made to use religious
institutions as nursery facilities.

43. The Enpl oynent | nsurance Act of Decenber 1993 provi des enpl oynment

i nsurance as a financial incentive for enterprises that offer child-Ieave or
arrange nursery facilities at the workplace. At present, the child-Ieave
subsi dy progranme is being applied to establishments with no | ess

than 70 enpl oyees and will be extended to establishnments with no |ess

than 50 enpl oyees by 1998.

44, The Governnent fully supports devising and applying appropriate work
styles for married wonen. Labour-related |aws are being applied equally to
donmestic and part-tinme workers so as to ensure equitable working conditions.
The “Guidelines Relating to Guarantee of Conditions for Part-time Wrkers”
were formul ated and have been applied since January 1992, as part of the
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CGovernment' s conprehensi ve nmeasures regarding part-tine workers. A specia
wi ndow for increased fenmal e enpl oynment opportunity for professional jobs is
bei ng operated in six |local Labour Agencies nati onw de.

45, Article 4, paragraph 3, of the Basic Vocational Training Act provides
that “vocational training for wonen shall be viewed as a priority”. The

CGover nment pl aces great enphasis on vocational training for wonen.

Si nce 1995, 28,538 wonmen have been educated in vocational training institutes.
Furthernore, a vocational training institute for wonen established in

Cct ober 1991 (Anseong Wonen's Vocational Training Institute) was converted
into a two-year technical college (Anseong Wnen's Technical College) in

July 1994. As of My 1996, 450 wonmen had been trained there in various fields
such as fashion design, data processing, and el ectronic technol ogy.

46. As a result of these policy efforts for equal enploynent rights and for
i ncreased social participation of wonen, the rate of wonen's participation
in the econom c sector reached 48.3 per cent in 1995 a sharp rise

from39.3 per cent in 1970 and 42.8 per cent in 1980.

Revi si on of the Enploynment Equality Act

47. The Enpl oyment Equal ity Act, enacted in Novenber 1987, was twi ce
revised, once in 1989 and again in 1995. The Act substantially guarantees
greater equal enmploynent. The following is an outline of 1995 s revisions:

(a) In recruiting or enploying femal e workers, no enpl oyer shal
present or demand any physical conditions not essential to carrying out their
duties (art. 6);

(b) In determining criteria for work of the sane val ue, the enpl oyer
shal | consider the opinion of enployee representatives, including wonmen
enpl oyees (art. 6-2);

(c) The empl oyer shall not discrim nate against fermal e enpl oyees in
regard to financial renmuneration, including famly allowances or housing
finances for enployees (art. 6-3);

(d) No empl oyer shall discrimnate against fermal e enpl oyees in
training, assignnent or pronotion conpared with any nal e worker solely based
on considerations related to marriage, pregnancy or childbirth (art. 7);

(e) The spouse of a female worker may al so apply for tenmporary | eave
of absence for post-natal care (art. 11);

(f) The Enpl oynment Di sputes Mediation Committee was converted to the
Enmpl oyment Equality Comrittee to reinforce its functions, i.e. not only for
coping with disputes on gender discrimnation, but also for hol ding
consul tations on the enploynent of wonen and enpl oynent equality (art. 16).

48. Si nce the Enpl oynment Equality Act entered into effect, sexua

di scrimnation systens and practices regardi ng enpl oynent and wor ki ng

condi tions have continuously inproved. But deep-rooted gender discrimnatory
attitudes and social custons do not change easily. |In order to elimnate
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excessively conservative attitudes and custonms and to pronote the spirit of
enpl oyment equality, the Government has proclai mred October of each year as
Enpl oyment Equal ity Month. The goal is to raise peoples consciousness of
enpl oynment equality through advocacy, sem nars and canpai gns. Meetings with
owners of industrial corporations nationw de have al so been held to heighten
enpl oyer awareness of discrimnatory attitudes and policy.

49. The Enmpl oynent Equality Act, as revised in 1995, has additionally
prescribed penalties for acts that deny equal opportunity in recruiting and
enpl oyi ng workers. Several conpanies, which published recruiting
advertisenents that linmted applications to nmen only, have been sentenced by
the Seoul District Court to a fine of 1 mllion won (approximately US$ 1, 200)
due to violations of the above provision

Measures for increased participation of wonen in public office

50. The present Governnent, inaugurated in February 1993, is maeking efforts
to increase wonen's participation in the policy-making process. A Public

O ficial Recruitnent Quota System for women has been introduced to raise the
rati o of successful wonen candi dates; in open recruitnment processes for public
officials, women are recruited at increasing rates, noving toward the
pre-determ ned goal of 20 per cent by the year 2000.

51. In addition, the “Guideline on Wonen Public O ficial Personne
Managenment” has been fornul ated and i nplenented in order to elimnate

di scrimnation against female public officials in training, assignnments,
pronoti on or any other personnel matters. Separate training progranmes and
overseas study programmes are also provided in order to develop the
capabilities of wonen officials.

Protection of wonen from vi ol ence

52. For thorough prevention of violent sexual crimes and protection of
female victins, the “Act Relating to Punishnment of Sexual Violence Crinmes and
Protection of Victins” was instituted on 5 January 1994.

53. According to the Crimnal Code, the crinme of rape is prosecuted only
upon submi ssion of a conplaint; but the above-nenti oned Special Act provides
for prosecution without conmplaint of the rape victimif the assailant was
carrying a weapon, acting jointly with one or nore assailants, or attenpting
to rape or perpetrate indecent acts upon the handi capped. |In addition
obscene acts comm tted using nodern means of conmunication, such as the

t el ephone and conputer, are puni shabl e under a new penalty clause. The
Speci al Act al so prescribes various measures to protect wonen victinms during
trial procedures.

54, Furthernore, counselling centres and protection facilities for victins
of sexual and donestic viol ence have been established to allow wonmen to
physically recover, to regain nental stability and to restore a sense of
security to their lives.

55. Wonen al so benefit fromcertain protections with regard to neans of
resi stance agai nst acts of sexual violence. The Seoul Hi gh Court rendered a
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decision that “the act of a wonman, who had her clothes taken off and was in
danger of being raped at night, and then stabbed her assailant to death by
putting a knife in his right shoul der, may constitute excessive self-defence,
but if committed by fear and shock under extraordinary circunmstances, such an
act should not be punished under article 21, paragraph 2, of the Crim nal
Code” (Seoul Hi gh Court Decision 95 No. 2673 of 14 Septenber 1995). Anot her
deci si on denonstrates the inclination towards protecting wonen victins from
sexual violence. By w dening the scope of consideration of circunstances, the
court granted leniency to a woman who killed the man who had sexual |y abused
her. Leniency was granted because the woman had nmentally suffered from
habi t ual sexual viol ence

56. Wth the activity of the Special Rapporteur on viol ence agai nst women
appoi nted by the United Nations Comm ssion on Human Ri ghts, internationa
publ i c opinion has reached a new | evel of awareness regarding the question of
mlitary sexual slavery. The Governnent is urging the Japanese CGovernment to
unveil the historical truth regarding mlitary sexual slavery and find

sol uti ons acceptable to the victins and the rel evant NGOs.

Protecti on of women's economic rights

57. Econom ¢ val uati on of household work is of great inportance in many
aspects, but policy has not properly reflected the potential income val ue of
househol d work. Donestic | abour by housew ves has been underval ued. For
exanpl e, they have received | ess conpensation for accidental injuries in
conparison with salaried workers. Yet, the situation has been inproved
through revision of the relevant |aws.

58. The famly law, as revised in 1990, has established a | egal base for
recogni zi ng the value of household work. It confirms joint responsibility of
marri ed couples for living expenses and in divorce proceedi ngs, and val i dates
wives' clainms to a share of the famly assets based on the econonic
contribution of their household work. The inheritance |aw, revised in
Decenmber 1994, recogni zes housew ves' contributions of household work as a
factor in the growmh of assets. This is done by increasing the deductions
fromthe gift tax and inheritance tax for spouses, and the scope of exenptions
for bequests or gifts from spouses. The value of household work is being
applied in tax laws and insurance-rel ated regul ati ons. For exanple, insurance
benefits for housew ves were upgraded in 1995.

Wel fare policy for wonen in need of protection

59. The Mother-Child Welfare Act was legislated in April 1989 to enhance the
wel fare of single-nother househol ds, nost of which are underprivileged. At
the end of 1994, 85.6 per cent of a total of 51,925 single-nother househol ds
received the follow ng protection under the above Act: subsidies for
educating and raising children, accommodations, support for noving into public
per manent rental houses and | oans for operating businesses. Honel ess

nmot her-child famlies are given priority for permanent, public rental hones.
In case a single-mother household noves into a nother-child welfare facility,
accomodati ons are guaranteed for three years, and a resettlement allowance is
provi ded at the time of noving out.
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60. To guide wonen involved in prostitution, the Prevention of Prostitution
Act, revised in January 1995, stipulates the establishnment of welfare
institutions such as guidance and self-reliance facilities, national and |oca
sel f-support facilities, and financial support for expenses in operating these
facilities (arts. 12 and 19).

61. To assi st wonen in need of protection, particularly those involved

in prostitution or who have run away from hone, the Government is

operating 128 Winen's Wl fare Consultation Centres nationwi de. At these
centres, 408 women wel fare counsell ors have been hired to counsel wonen in
need of protection or advice on personal and famly affairs. Based on the
results of such consultations, vocational training and education is provided
in 21 guidance institutions for sound social rehabilitation of wonen requiring
protection.

Wnen's political rights

62. Article 24 of the Constitution states that “all citizens shall have the
right to vote under the conditions as prescribed by law’, and article 25 of
the Constitution stipulates that “all citizens shall have the right to hold
public office under the conditions as prescribed by law. A worman's right to
vote and to hold office are not limted, and relevant election | aws do not
restrict the above rights.

63. The percentage of wonmen anpng the National Assenmbly nenbers in the
fifteenth terminaugurated on 30 May 1996, is higher than the 2 per cent of
the fourteenth term but relatively low in conparison with the world average
of 10 per cent. As for the June 1995 el ection of local councils, 71 wonen
(i.e. 1.6 per cent of the total) were elected in the primary |ocal councils at

the Shi (city), Kun (county) and Ku (district) levels. 1In the greater |loca
councils at the Special City, netropolitan city and provincial |evels,

55 nenbers were wonen, representing 5.7 per cent of the total. These figures
confirmthe difficulties still facing women wi shing to participate

politically. However, a system of proportional representation to ensure
woren' s representation in local councils was introduced in the revised

El ection for Public Ofice and El ection Ml practice Prevention Act of

April 1995. Since its enactnent, wonen represent 42 of the 97 council nenbers
(43.3 per cent) fromthe greater adm nistrative areas of the Special City,
metropolitan cities and provi nces where el ection by proportiona

representation is used. Furthernore, 34.4 per cent of wonen candi dates were
successful in council elections in the primary admnistrative areas of Shi,
Kun and Ku. The participation rate of wonen is expected to increase in the
future.

64. Reasons for |low political participation rates of wonen include, anong
others, a patriarchal tradition disfavouring wonen's participation in society,
a lack of social recognition of the capability of women politicians, |ack of

i nvol venent anong wonen themsel ves, and insufficient support fromthe
political parties. |In addition, the constituency system has been pointed out
as anot her di sadvantage to wonen. Therefore, the Basic Wnen's Devel opnent
Act of Decenber 1995 provides that “national and |ocal governments shall exert
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t hemsel ves t hrough various nethods to support increased wonen's participation
in politics”. The CGovernnment is considering various measures in response to
the above Act.

Endeavours for revision of the famly |aw

65. The fam |y | aw contai ni ng gender-discrimnatory el ements was conpl etely
revised in January 1990 and put into effect in January 1991. In response to
conplaints from sone wonmen's rights supporters that gender discrimnation
still remains, the Governnment assenbl ed academ c and professional personnel in

the formof the Special Commttee for Revision of the Civil Code. The
Conmittee net 34 tinmes fromJune 1993 to May 1996 to review the famly | aw

66. The main purpose of these present efforts is to revise articles, with a
view to abolishing the mandatory waiting period for remarriage (article 811 of
the Civil Code), converting the prohibition of marriage between persons
sharing the sane surnane and famly origin (article 809 of the Civil Code)
into a prohibition of marriage anong i nmedi ate rel ati ves, and abolishing the
head of famly system

Article 4

67. It was already stated in the initial report that the Constitution
confers on the President the right to i ssue energency orders, to take
energency financial and econom c actions and to proclaimmartial law (art. 76,
paras. 1 and 2; art. 77, para. 1). Presidential emergency orders and
energency financial and economic actions |ose effect if approval is not
obtained fromthe National Assenbly. As for martial |aw, the President nust
conply if the National Assenbly, by a concurrent vote of a mpjority of all the
menbers, decides that it should be lifted (art. 76, para. 4 and art. 77,

para. 5).

68. Article 37, paragraph 2, of the Constitution states that even when the
freedom and the rights of citizens are restricted by |aw for reasons of

nati onal security, maintenance of |aw and order or public welfare, no
essenti al aspect thereof shall be violated. This provision applies to the
case of fundamental rights in the face of energency orders and proclai ned
martial law. Therefore, freedom of belief, choice of religion, decisions of
consci ence, silence, research and creative work, etc. shall not be infringed
upon for any reason, and any restriction of fundanental rights to a degree
that woul d render such rights meani ngl ess shall not be tolerated.

69. In addition, the Constitution permts only the necessary m ni mum acti ons
in inmplenmenting financial and economic orders. As for martial |aw, specia
measures may be taken only with respect to the need for warrants; freedom of
speech, the press, assenbly and association; or the powers of the Executive
and the Judiciary. Infringenent of the fundanental rights elaborated in
article 4, paragraph 2, of the Covenant shall not be tolerated. As an
additional note, martial |aw has never been proclained since the current
Constitution entered into effect in 1987.

70. In the Republic of Korea, a presidential energency financial and
econom ¢ order was issued on 12 August 1993. The Financial and Economc
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Emer gency Order Relating to the Use of Real Nanmes in Financial Transactions
and CGuarantee of Secrecy was approved by the National Assenbly on 19 August
1993. The enmergency order seeks the earliest possible stabilization of the
financial, real-nane system in particular, by preventing the circulation of
illegal funds using alias, with the objective of elinminating collusion between
politics and busi ness, unearned incone, speculation, etc. as a way of

achieving justice in distribution. It therefore required pronmpt enforcenent.
Article 5
71. The Republic of Korea in no way construes provisions of the Covenant in

a manner that would violate the rights and freedons recogni zed by the
Covenant. Nor does it restrict rights and freedons beyond the limts

prescri bed by the Covenant. This is guaranteed by the determ nation of the
Republic of Korea to continue to develop as a free denocracy. Human rights
protection, a system of checks and bal ances of powers, and independence of the
Judiciary are crucial aspects of this devel opnent.

72. In addition, as already pointed out in the initial report, fundamenta
human rights not provided under the Covenant but recogni zed by the
Constitution and Law of the Republic of Korea, shall not be infringed or
restricted for lack of reference thereto in the Covenant.

Article 6
Paragraph 1 - Right to life

73. It was observed in the initial report that the right tolife is
protected by article 10 of the Constitution, which guarantees the human
dignity of every citizen. The Supreme Court has viewed the right to life as a
paramount, inalienable right. To protect individuals fromviolent crinme and
to prohibit arbitrary deprivation of life by individuals, the Crimnal Code
prescribes specific penalties for committing homcide in chapter XXIV

(arts. 250-256).

74. Protection of unborn children. So as to protect both the lives of the
unborn and those of children after birth, chapter XXVIl1 of the Crimnal Code
prescribes a penalty for the crinme of abortion. However, article 14 of the
Mot her-Child Health Act provides for exceptions on abortion. These exceptions
are restricted to the foll owi ng causes: pregnancy |leading to severe injury or
danger to the nother's health; dysgenic or genetic nental handicap; physica
di sease of the pregnant wonman; pregnancy induced by rape or other crines;
pregnancy caused by incest. During revision of the Crimnal Code in 1995,
views were expressed that its provisions establishing abortion as a crine
shoul d be abolished. But due to the absolute predom nance of the nationa
sentinment that the |lives of unborn children nust be protected under the right
tolife, the crine of abortion was retained in the revised Crimnal Code.

75. Protection of pregnant wonen and infants. |In order to protect the lives
of pregnant wonen, to pronote the delivery of healthy infants and to ensure
proper infant care, the Mdther-Child Health Act was enacted in May 1986.

Mot her-Child Health services have been established and are operated by the
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nati onal and | ocal governments. Regul ar nedical exam nations and vaccinations
have been provided to pregnant wonmen and infants, resulting in declines in the
infant nortality rate.

76. Restrictions on the use of firearms by police officers. The use of
firearns is severely restricted in order to prevent the potential deprivation
of lives by arbitrary use of weapons by police officers. Police officers may
not harm persons by use of firearms except in the follow ng cases enumnerated
in article 11 of the Police Oficer Duty Performance Act:

(a) A person believed, with sufficient reason, to have comtted
crimes puni shabl e by death or by inprisonnment fromthree years to life, is
resisting arrest, escaping or being hel ped to escape by a third party, and
there is no alternative neans avail able but the use of firearnms to intercept
or arrest;

(b) A person is resisting, escaping or being helped to escape by a
third party, thereby inpeding execution of a warrant of detention or search
and seizure, and there is no alternative neans avail able but the use of
firearns to intercept or to arrest;

(c) A crimnal or insurrectionaries carrying dangerous itenms such as
weapons, refuses at |least three tinmes to conply with police orders to abandon
or surrender and there is no alternative neans avail able but the use of
firearns to intercept or to arrest;

(d) An armed agent is refusing to conply with orders froma police
of ficer to surrender during counter-espi onage operations;

(e) In cases of self-defence or energency evacuation prescribed by the
Crim nal Code.

Par agraph 2 - The death penalty system and crinmes subject to the death penalty

77. Several provisions of the Crimnal Code and other special acts prescribe
capi tal punishnment as the nost serious penalty. But crinmes subject to the
death penalty are restricted to flagrant crimes: crines endangering the

exi stence of the State, such as insurrection (article 87 of the Crim nal
Code), inducement of foreign aggression (article 92 of the Crimnal Code),
espionage (article 98 of the Crimnal Code); crinmes depriving other persons of
their lives, such as homcide (article 250, paragraph 1, of the Crim nal
Code), killing of lineal ascendants (article 250, paragraph 2, of the Crimnal
Code), robbery with nurder (article 338 of the Crimnal Code); atrocious
crimes destroying hones and famlies, such as special robbery with rape
(article 5 of the Act on Special Measure Concerning Puni shment of Crines of
Sexual Violence and Protection of Victinms). The death penalty is executed by
hanging (article 66 of the Crimnal Code).

78. Robbery and sinple robbery with rape are not subject to the death
penalty. The application of the death penalty is restricted to cases in which
robbery is conmtted in conbination with other crimes with destructive effects
upon the lives and hones of individuals, for exanple, robbery with nurder or
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speci al robbery (robbery committed by trespassing upon a construction at
ni ght, acconpani ed by nore than one person, or by being armed with a deadly
weapon) and rape.

79. In the revision process of the Crimnal Code and special penal acts, a
nunber of objections have been raised regarding the continued application of
the death penalty. Considering the current circunstances, however, in which
crimnal syndicates are being organized to kidnap and nurder innocent citizens
and to regularly intrude into peaceful hones to rob, rape or commit other
flagrant crines, abolition of the death penalty seenms premature. But in
recognition of the cause and spirit of the Covenant and Constitution of the
Republ i ¢ of Korea regarding human dignity, a consensus has been reached to
narrow the scope of crimes subject to capital punishment.

80. From this viewpoint, the Act Concerning Aggravated Puni shnent for
Specified Crinmes and the Act Concerni ng Aggravated Punishnment for Specified
Economic Crinmes were revised on 31 Decenber 1990 to renove the death penalty
from 15 clauses including crines of bribery, evasion of custons duties, etc.
The revised Crimnal Code, promul gated on 29 Decenmber 1995, has seen the

del etion of the death penalty fromfive clauses, inter alia, inundation of
residential structures leading to death or injury, obstruction of public
traffic causing death or injury, obstruction of the use of public drinking
wat er causing death or injury, and death resulting fromrobbery.

81. The death penalty is the nost severe punishnent within an all owable
range prescribed by law. Penal servitude for life and for a shorter definite
termare stipulated together with the death penalty, so that the death penalty
can be rendered only in cases of flagrant crines, while life inprisonment or
penal servitude for a shorter definite termis the nore commpn sentence on
nost occasi ons.

82. The Supreme Court has expressed the opinion on the death penalty that
“froma humanitarian or religious viewpoint, institution of the death penalty
| eadi ng to deprivation of invaluable Iives should be avoided. On the other
hand, to protect other invaluable |ives assailed by crines and to maintain
public peace and order, the continued existence of the death penalty for the
penal policy of the State cannot but be justly admtted. Therefore,

article 338 of the Crimnal Code (robbery and murder) stipulating death as a
| egal penalty is not considered to be unconstitutional” (Decision 87 DO 1458
of 8 Septenber 1987). The Suprene Court thereby assented to the retention of
the death penalty and decisions to the sane effect have been made in that
context thereafter.

83. However, the Suprenme Court has stated that “the death penalty is the
drastic punishment [of] causing permanent deprivation of a human life, and is
the heavi est penalty applied only when continuation of that |ife cannot be

tol erated; various factors should first be considered in ruling for the death
penalty, namely, the notive, the form the nature of the crine, the neans and
the degree of brutality of the crimnal act, the gravity of its result, the
nunber of victins, enotions/sentiments toward the injury, the crimnal's age,
prior convictions, the circunstances follow ng conmtnment of the crinme, the
envi ronnment, education and the upbringing of the crimnal should be taken into
consi deration”. After reflecting on all these factors the death penalty can
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be pronounced (Decision 92 DO 1086 of 14 August 1992). As for the
Constitutional Court, two constitutional petitions have been filed arguing
that prescription of the death penalty in article 338 of the Crinminal Code is
unconstitutional. Both were rejected for violation of the filing procedure
for constitutional petitions (Decision 89 HEONVA 36 of 25 Novenber 1993

90 HEONBA 13 of 29 Decenber 1994).

84. As the information bel ow indicates, the nunber of death sentences and
executions increased in 1995. This was due to an increase in the prosecution
of flagrant, organized crines, e.g. the crine syndicate “Jijonpa” run by six
i ndi vidual s including KimKih-Hwan, responsible for series of immoral crines
(i.e. kidnapping, nurder, nutilation and incineration of victins).

Persons sentenced to death and executed (1991-1996)

Year 1991 1992 1993 1994 1995 1996
(Jan. - June)
Fi nal 29 16 10 5 19 2
sent ences
Executi ons 9 9 0 15 19 0
85. In 1991, seven death sentence appeals were revi ewed, and none

thereafter. All appeals were rejected.

86. As stated in the initial report, the death penalty is pronounced
following a fair trial by an independent court, under due process of |aw, that
is to say, the innocence of the accused is presuned, the right to counsel is
fully protected and the rights of appeal and to a retrial are strictly
observed

Par agraph 4 - Right to request amesty and comrutati on of sentence

87. It has already been observed in the initial report that a person
sentenced to capital punishment may petition for ammesty or comutati on under
article 26 of the Constitution (right of petition), or articles 4, 6 and 7 of
the Petition Act. The President may grant ammesty or comrutati on under
article 79 of the Constitution (amesty, comrutation and restoration of
rights) or articles 2, 3, 5 and 8 of the Amesty Act.

88. O all those sentenced to the death penalty, one was granted amesty and
t he sentences of 35 others were comuted between 1951 and 1990. Cases of
amesty or commutation have not occurred since 1991, owing to the fact that
crimnals sentenced to death in that period all commtted the nost flagrant
crinmes. The sentencing to the death penalty of those individuals received
full support fromthe people of the Republic of Korea.
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Paragraph 5 - Prohibition on execution of minors and pregnant womnen

89. As nmentioned in the initial report, the Juvenile Act was revised to
i ncrease the mninmum age for the death sentence from16 to 18, and article 469
of the Penal Procedure Code prohibits execution of a pregnant wonman.

Article 7
Prohi bition of torture and other inhumane treatnent

90. Torture and i nhumane treatment are categorically prohibited in the
present Constitution, Crimnal Code, Penal Procedure Code and ot her rel evant
| aws, as discussed in the initial report.

91. The principle of prohibition of torture and i nhumane treatnment is
provided in article 12, paragraph 2, of the Constitution: “no citizen shal

be tortured or be conpelled to testify against himor herself in a crimna
case.” Confirmation of this principle can be found in articles 123, 124,

and 125 of the Crim nal Code, article 4-2 of the Act Concerning Aggravated
Puni shment for Specified Crinmes and article 198-2 of the Penal Procedure Code.

92. The revi sed Penal Procedure Code of 29 Decenmber 1995 obligates the
prosecutor to inspect, nore than once every nonth, not only the detention
facilities of police stations, but also confinement areas of every

i nvestigating bureau. |If the prosecutor decides that any act of torture or

i nhumane treatnment has taken place, he or she can order the instant rel ease of
arrested or detained suspects, or transfer the case to the prosecutor's

of fice.

93. Furthernore, article 12, paragraph 7, of the Constitution provides
that “when a confession is deemed to have been made agai nst a defendant's
will due to torture, violence, intimdation, unduly prolonged detention,
deceit, etc., ... such a confession shall not be adnmitted as evi dence of
guilt, nor shall a defendant be puni shed by reason of such a confession”
Article 309 of the Penal Procedure Code stipulates, in addition to the

di squalifying factors nentioned above, that a confession likely to have been
extracted involuntarily may not be admtted as evidence. Therefore, it is
guaranteed in respect of |aws of evidence that torture and other acts of
intimdation will not be inflicted upon the suspect.

94. Suprene Court decisions denying the proof value of confessions through
torture, etc. have prohibited the use of torture. The Court's decision of

28 Septenmber 1993 (Decision 93 DO 1843) reflects this principle as it recounts
as follows: “being under detention without a warrant for one and a half days,
guestioned by an investigator who was junior by 15 years, kneeling with knees
bent and w thout sleep, would have caused deep humiliation and indignity and
m ght have led to a loss of will to defend oneself. Accordingly, fromthe
general circunstances of the confession, there exists sufficient reason to
believe that the accused' s confession was not voluntary and therefore can't be
admi ssible as a valid evidence of conviction”.

95. To prevent torture or inhumane treatment in the performance of officia
duties, attention has been paid not only to legal or institutional systens,



CCPR/ C/ 114/ Add. 1
page 23

but also to the attitudes of public officials engaged in the judicia
procedure. Therefore, education for public officials on the prevention of
torture and ot her abuses has been enphasized. Under the direction of the
Suprene Public Prosecutor's Ofice, each public prosecutor's office and branch
of fice has contributed to educating 7,301 judicial police officials and the
personnel of the Public Prosecutor's Ofice (i.e. 12,076 persons) by offering
them speci al human rights training during the year 1995.

96. In particular, investigating agencies, including the police, are
increasing their efforts to prevent torture or inhumane treatnment. Also, as
stated in the initial report, all necessary efforts have been nade to prevent
torture and other infringenents of human rights by the appointment of a public
prosecutor in charge of human rights affairs. In addition, the chief of

i nvestigation of each police station is appointed as a human rights protection
officer. He or she is responsible for educating investigative officers and

i nspecting detention cells in pronotion of the human rights protection policy.
This practice has been ongoing since January 1992. The Human Ri ghts
Infringenment Report Centre was established in the Superintendent's O fice of
the National Police Agency in May 1993. The Centre receives conplaints and
deals with human rights infringements such as violent or cruel acts during

i nvestigation.

Renedy for persons who have suffered fromtorture or inhumane treatnent

97. Any person who has suffered fromtorture or inhumane treatnent while
bei ng detained by authorities may file a conplaint with the judicia
authorities. 1In case the relevant illegal act is related to the scope of duty

of a public official, the conplainant may demand conpensation fromthe State.
Furthernore, the initial report already noted that if the public prosecutor
takes a disposition of non-indictnent, in disregard of cruel treatnent during
an investigation, the plaintiff may apply to the relevant court to rule on the
prosecutor's decision and to reopen the case.

98. Some investigating agents were punished due to violent or crue
treatment against crimnal suspects during the performance of duty. The
nunber of cases reported in recent years is two for 1991, one for 1992, seven
for 1993, and four for 1994.

Accession to the Convention against Torture and Other Cruel, Inhunane or
Degradi ng Treatnent or Puni shment and submi ssion of the initial report

99. As a neans of proclaimng its goal of eradicating torture and i nhumane
treatment and participating in the international effort to ensure human
rights, the Republic of Korea acceded to the Convention agai nst Torture and

O her Cruel, Inhuman or Degradi ng Treatnent or Punishment. The Convention
took effect on 8 February 1995, follow ng deposit of the instrunment of
accession with the Secretary-General of the United Nations on 9 January 1995.
The initial report under the above Convention was submtted on 9 February 1996
and it described various |aws and institutions of the Republic of Korea
protecting persons fromtorture or inhumane treatnment.



CCPR/ C/ 114/ Add. 1
page 24

Prohi bition of cruel punishnments

100. Article 12, paragraph 1, of the Constitution provides that “no person
shal | be punished or placed under preventive restrictions or subject to

i nvoluntary | abour except as provided by |law and through | awful procedures”.
This kind of punishnent is delineated in article 41 of the Crinminal Code, and
t he Penal Admi nistration Act prescribes strict and firm procedures for the
execution of such punishnent. Punishnments not provided for by |aw are

conpl etely precluded herew th.

Article 8

101. The previous report affirnmed that the prohibition of slavery, servitude,
and forced or conpul sory |abour is guaranteed under article 10 of the
Constitution, which provides for human worth, dignity and the right to pursue
happi ness. Furthernore, article 12, paragraph 1, of the Constitution states
that no person may be subjected to involuntary | abour except as provided for
by | aw and t hrough | awful procedures.

102. In accordance with the spirit of the above-nentioned clauses of the
Constitution, article 324 of the Crimnal Code prescribes punishnments for
persons obstructing another fromthe exercise of his or her fundanental rights
and for those forcing another, through violence or intimdation, to do what is
not his or her duty. Article 6 of the Labour Standards Act stipul ates that
“an empl oyer shall not force an enployee to work against his/her own free wll
t hrough use of violence, threats, confinenment or by any other neans which
unjustly restrict nmental or physical freedoni. Articles 50 to 63 of the
Labour Standards Act prohibit forced, excessive |abour of wonmen and m nors.

103. The Enploynment Security Act's article 46, which was revised in

January 1994, provides a penalty for any person who fills a job placenment or
carries out recruitment or supply of |abour by neans of violence and
detention. The revised Anti-Prostitution Act strongly prohibits the coerced
servitude comon in prostitution by reinforcing penal provisions on forced
prostitution by nmeans of violence, intimdation, etc.

104. The principles that prohibit conpul sory | abour are applied to the
maxi mum extent to mlitary service or to servitude not included in the term of
forced or conpul sory |abour under article 8, paragraph 3, subparagraph (c), of
t he Covenant.

105. Al citizens of the Republic of Korea are required to take up the duty
of national defence due to the extraordinary situation of the Korean
peninsula. But the Mlitary Service Act, the Martial Court Act and other |aws
guarantee the human rights of individuals obligated to performmlitary
service. In order to prevent excessive work from being introduced for
prisoners wi th penal |abour sentences, the Penal Adm nistration Act and

rel ated Regul ations prescribe a defined working environnment, a description of
the type of |abour, and Iimts on working hours to allow for proper rest.
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Article 9

Paragraph 1 - Liberty of person and prohibition of arbitrary arrest and
detention

106. The |l egal system of the Republic of Korea, including its guarantees of
the liberty and security of persons, was detailed in the initial report:
paragraphs 1 and 3 of article 12 of the Constitution proclaimthe principles
of due process of |aw as they guarantee peoples liberty. These principles are
nmost particularly enbodied in the provisions of articles 70 (causes for
detention), 73 (issuance of warrant), 75 (form of warrant of detention),

85 (procedure for execution of warrants of detention) and 201 (request for
warrants of detention by the public prosecutor) of the Penal Procedure Code.

107. The Republic of Korea has nmade arrangenments for even nore thorough
guarantees of liberty and security of person in the new Penal Procedure Code,
as revised and pronul gated on 29 Decenber 1995 and to be carried into effect
on 1 January 1997 (hereinafter referred to as “the revised Penal Procedure
Code”) .

108. As for detention, the strict and firmprinciple of arrest by warrant is
provided in the Penal Procedure Code. However, some concern was raised in
regard to the voluntary appearance system which permtted very brief custody
of suspects at a certain place. There was a potential for infringenment of
human rights, however, due to the absence of a definite clause regulating

vol untary appearance. Nanely, investigating agencies maintained the practice
of issuing detention warrants after the voluntary appearance and i nterrogation
of the suspect at the police station. In an effort to elimnate potentia

i nfringement of human rights for voluntary appearance, the Police Oficer Duty
Per f ormance Act, which provides for voluntary appearance, was revised on

8 March 1991. The revisions firmy restrict the requirenents, procedures and
time of arrests associated with voluntary appearance. Ceasel ess indications
of problens, however, have led to the establishment of the arrest warrant
systemin the revised Penal Procedure Code as a fundamental solution to the
guestion of voluntary appearance.

109. Therefore, if there is a proper reason to believe that the suspect has
committed the crime, and the suspect does not obey summons wi thout justifiable
reasons, the suspect may be arrested with an arrest warrant issued by the
conpetent court judge upon request of the public prosecutor. For judicia
police officers to obtain such a warrant, they nust petition the public
prosecutor to request issuance of an arrest warrant by a conpetent court
judge. This system ensures that the possible arrest of a suspect pursuant to
a voluntary appearance can be precluded and the principle of arrest by warrant
can be clarified.

110. Detention of persons under the National Security Law is conducted as in
any other crimnal case - under the strict and firmrequirement of a warrant.
On one occasion, it was asserted that agents of the Agency for Nationa
Security Planning, acting as judicial police officers for crinmes in violation
of the National Security Law, infringed upon people's human rights in the

i nvestigation process. Consequently, a clause was formul ated during the
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revision of the Agency for the National Security Planning Act on 5 January 1994.
The cl ause provides that “agents of the Agency for National Security Pl anning
shall neither arrest nor confine individuals by abuse of authority or for

negl ect of the procedure prescribed by law . Inprisonment and hard | abour not
exceedi ng seven years were prescribed for violation of the Act, thereby
ensuring protection agai nst human rights abuses during the investigatory
process.

Paragraph 2 - Notification of the reasons for arrest and rel ated charges

111. Article 12, paragraph 5, of the Constitution and articles 72 and 209 of
the Penal Procedure Code guarantee that persons being arrested or detained be
notified of the reasons for the arrest or detention and the charges.
Furthernore, article 12, paragraph 5, and article 87 of the Penal Procedure
Code provide that the defence counsel or famly of a suspect or accused who is
arrested or detained, be notified without delay of the reason for, and the
time and place of, the arrest or detention. Until recently, notification of
the basis for the charges had been nade under the Regul ati ons of the Suprene
Public Prosecutors O fice. However, article 87 of the revised Penal Procedure
Code stipul ates procedures for notification of not only the reasons for
detention but also the gist of the charges. This is in conplete conformty
with article 9, paragraph 2, of the Covenant.

Par agraph 3 - Speedy operation of crimnal proceedi ngs

112. As was indicated in the initial report, article 27, paragraph 3, of the
Constitution ensures the right to a speedy trial; articles 202, 203 and 205 of
t he Penal Procedure Code establish maxi num detention periods by investigating
agencies; and article 92 of the Penal Procedure Code stipul ates a speedy
crimnal trial procedure of the court.

113. In a case involving a violation of the National Security Law, the

maxi mum detention period is 50 days, in accordance with the warrant issued by
the judge. This is longer than that of general crimnal cases (30 days),
because cases involving violation of the National Security Law, such as the
crinme of espionage, require long-term and specialized investigation procedures
and information collecting.

114. The Constitutional Court once decided that “as for crines

stipulated in articles 7 (praise and encouragenent of anti-State groups)

and 10 (non-notification) of the National Security Law, requirenents for the
constitution of the crinmes are not particularly intricate, and collecting

evi dence for these crinmes is not difficult due to the nature of the case;
therefore allowing the above crimes a | onger detention period than that of an
ordinary crimnal case is unnecessary and |long-term detention, hence, is
unconstitutional” (Decision 90 HEONBA 82 of 14 April 1992). At present, the
Constitutional Court has been requested to adjudicate the unconstitutionality
of other provisions of the National Security Law stipulating relatively |onger
detention periods (Decision 96 HEONGA 8, 9 and 10).

115. Restraint upon detention of prisoners on trial. The Constitution is
not explicit in matters of pre-trial detention. However, article 199,
paragraph 1, of the Penal Procedure Code restricts the use of coercive
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measures (for exanple, arrest, search or detention) during an investigation

to exceptional cases prescribed by law. The Code provides that “necessary
exam nations may be nmade in order to carry out investigations; however,
coercive neasures shall not be taken except when authorized by this Code”
Furthernore, the revised Penal Procedure Code further clarifies the

above principle by anending the provision of article 199, paragraph 1

i.e. “coercive neasures shall not be taken except when authorized by this Code
and only to the mninum extent necessary”.

116. Efforts to reduce the tinme of confinement of the accused under tria
have resulted in the reduced rate of arrests fromall crimnmnal cases,

i.e. from8.7 per cent in 1990 to 7.3 per cent in 1995. This trend of
declining arrest rates is expected to conti nue.

117. Wth the aimof enlarging the scope of release on bail, not only after

i ndi ctment but also before indictment, article 214-2, paragraph 4, of the

revi sed Penal Procedure Code stipulates rel ease on paynment of bail which is
sufficient to ensure the suspects presence in case a review of the legality of
detention has been requested.

Recent data on operation of the bail system (in nunber of persons)

Year Request s Permtted Not permtted Bail ex officio
1991 41 624 25 406 16 218 91
1992 41 064 24 481 16 583 116
1993 45 911 26 032 19 897 199
1994 41 833 23 297 18 536 235
1995 45 381 26 001 19 380 323

Par agraph 4 - Review of the legality of the arrest or detention

118. Article 12, paragraph 6, of the Constitution declares that “any person
who is arrested or detained, shall have the right to request the court to
review the legality of the arrest or detention”, while the right of the
confined suspect to submt a petition to examne the legality of the
confinenent is stipulated in articles 214-2 and 214-3 of the present Pena
Procedure Code. However, there was no explicit provision in the Pena
Procedure Code on the right of the arrested to request review of the legality
of the arrest, and it had been pointed out that the constitutional ideas have
not been thoroughly reflected. Under the revised Penal Procedure Code, the
arrested suspect may now apply for review of the legality of arrest.
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Recent data on the operation of the review systemof the |legality
of detention (in nunber of persons)

Di sposition
Year Request s
Rel ease Di sm ssal W t hdr awal

1991 11 984 6 249 5 049 686
1992 10 682 5 654 4 486 542
1993 12 027 6 043 5 418 566
1994 19 201 5 245 4 474 482
1995 11 032 5 513 5 022 497

Par agraph 5 - Penal conpensation
119. The initia
and the Penal

detention w thout

report nentioned that under article 28 of the Constitution
Conpensati on Act, an accused person who has been placed under
being indicted as prescribed by |law or who is acquitted by a

court, shall be entitled to claimproper conpensation fromthe State. The
upper limt for penal conpensation was raised from 8,000 won (approx. US$ 10)
per day to 15,000 won (approx. US$ 19) per day by the Enforcenent Decree of

the Penal Conpensation Act of 24 February 1988. The 19 June 1991 revision of
the Enforcement Decree did not fix the upper Iimt at an invariable sum but
in fact raised it by prescribing five times the sum of minimum per di em under

the M ni mum Wage Act of the year when the cause of the compensation clai mwas
generated. This makes substantial conpensation possible through |Iinkage to
fluctuations in consunmer prices.

Recent data on penal conpensation granted is as foll ows

Year 1991 1992 1993 1994 1995
Nunber of cases 123 147 207 238 280
Total sum 307 748 355 678 760 594 941 586 1 305 808
(1 000 won)

Article 10

Paragraph 1 -
revi sion of the Pena

Protection of human rights with regard to i nmates through
Admi ni stration Act

120. It was stated in the initia
humane treatnment according to the principle of
stipulated in article 10 of the Constitution.
further inmproved by the revision of the Pena

report that all inmates are subject to
respect for human rights
Treatment of inmates has been
Admi ni stration Act.
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121. In order to nore positively achieve the ideals of correction, i.e.

enl i ghtennment and social rehabilitation for the i nmates (unconvicted prisoners
and convicts), and to pronote the rights of inmates, the Penal Adm nistration
Act was revised on 5 January 1995. The revisions inproved and updated severa
provi si ons i nadequate for the present situation or potentially violative of
human rights. They also introduced advanced correctional programes desirable
for social rehabilitation. Through the revision of the Penal Adm nistration
Act, |egal provisions on penal admnistration of the Republic of Korea are now
in further accord with the Standard M ni mum Rul es for the Treatnent of

Pri soners adopted by the United Nations. Explanations of mgjor revised

features of the Penal Adm nistration Act will be explained in the subsequent
chapters.
122. lnprovenent of basic treatnment of inmates. The hair-cutting

arrangenents for prisoners, which have been carried out since 1912, were
abol i shed to respect the sense of honour of the prisoners and to facilitate
the transition process into civilian |life after release from prison

(article 23 of the Penal Administration Act). |In the past, the cost of neals
and clothing for unconvicted prisoners were borne, in principle, by the
prisoners thenselves. But inprovenents were made to reduce the financia
burden on the prisoner and to pronote prisoner’'s convenience in accommdati on
meal s and clothing are supplied, in principle, by the State. The unconvicted
prisoner, however, may still provide these needs for himor herself if desired
(articles 20 and 21 of the Penal Adm nistration Act).

123. Extended visitation rights for inmates. Visits to inmtes were normally
limted to relatives and any other persons who were permtted for certain
purposes. The relevant provisions were revised to grant extensive visitation
rights to inmates by allowing for visits by any visitor unless considered

i nproper for reasons of edification (article 18, paragraph 2, of the Pena
Admi nistration Act). Inmates with good conduct records, in particular, are
allowed to receive visitors freely in a separate and open place w thout the
presence of a correction officer. Depending on the needs of inmate
managenment, however, the nunber of visits may be restricted; unconvicted

pri soners may receive one visit per day, and the frequency of visits all owed
to convicts (i.e. one visit per day, one visit per week, three visits per
month or two visits per nonth) is determned by his or her prison record.

124. I nproved arrangenents allow inmtes to pursue creative activities. For
exanple, inmates are allowed, without restriction, to personally possess
writing tools, which had been regulated in the past; all inmtes my be active

innot only witing letters or docunents, but witing literary works such as
poens, novels and essays. Wth the authorization of the prison governor

i nmat es may even publish their literary works in newspapers, nagazi nes, etc.
(article 18 of the Penal Admnistration Act; articles 61, 66 and 67 of the
Enf or cenent Decree of the above Act, article 46 of the Rule on Cl assification
and Treatnment of Prisoner).

125. lnprovenent of disciplinary neasures against inmates. As a means of
promoting the rights and interest of inmates, provisions on punishment of

pri soners who have viol ated regul ati ons were revised to enphasi ze humani tari an
treatment and the educational goals of penal admnistration. For instance,

ni ne types of punishnment were reduced to five by abolishing diet restrictions,
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prohi bition of visits and correspondence, suspension of work and suspensi on of
exercise, and prohibition of reading was eased (article 46, paragraph 2, of
t he Penal Adm nistration Act).

126. Long-term prisoners. In the Republic of Korea, there are severa

[ ong-term prisoners who have been serving sentences for nore than 20 years.
These persons were sentenced to life inprisonment for being involved in

espi onage, anti-State activities, and anti-humanitarian crimes such as killing
of innocent citizens. They are therefore not considered to be prisoners of
war. These persons do not benefit from parol e, because a possible second

of fence cannot be precluded due to the ideol ogical nature of the crines and
pure |l ack of renorse. 1In addition, the requirenents for parole prescribed in
t he Penal Adm nistration Act - a conbined eval uati on of conduct record, daily
attitude, social adaptability - are not satisfied for these persons.

127. Even in cases of long-term prisoners not satisfying the requirenents of
parole, they are, if extrenely aged or sick and if chances of a second of fence
are slim released on parole or their penalty is suspended; from 1991 to 1996,
20 long-term prisoners, including Kim Seon-nyeong and Ahn Hak-seop, have been
rel eased through general ammesty.

128. At correctional facilities, long-termprisoners are treated as ot her
inmates in all aspects, including visits, correspondence, meals, exercise,
medi cal care and accommpdati on. These persons receive correctional education
such as paying visits to community establishments. The goal is to guide them
back to participation in the free and denocratic society. Conversion of

t hought and belief is not coerced and is conmpl etely dependent upon their own
free will.

Par agraph 2 - I nprovenent of treatnent of unconvicted prisoners

129. It was already observed in the initial report that prisoners awaiting
trial or being tried were accommopdat ed separately from convicts and granted
various rights based on the principle of presuned innocence. The follow ng
i nprovenents have been nade since the submission of the initial report.

130. Under article 62 of the previous Penal Adm nistration Act, provisions
regardi ng convicts were conprehensively applied, nutatis nutandis, to untried
prisoners. The revised Penal Adm nistration Act, however, distinguishes the
application of |Iaw and the treatnent of unconvicted prisoners presumned

i nnocent fromthose of sentenced convicts by strictly differentiating between
provi sions applied solely to convicts and those applied solely to unconvicted
prisoners.

131. The rights to private comunication with counsel and privacy of
correspondence are protected to the utnmost. A new provision with regard to
unconvi cted prisoners has been established to specify that correction
officials are not permtted to be present, to listen to, or to record the
contents of neetings between suspect and counsel, and in principle, letters
fromcounsel are not to be examined (article 66 of the Penal Adm nistration
Act) .
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132. The Constitutional Court decided that “exam nation of correspondence
bet ween an unconvicted prisoner and defence counsel or to-be defence counse
under article 62 of the previous Penal Adm nistration Act infringes the
constitutional right of privacy of correspondence and right to counsel

unl ess there are reasonabl e causes to believe that itens prohibited from
possessi on such as narcotics have been inserted or that its contents violate
penal |aws by alluding to escape, destruction of evidence, discipline of

t he accomvodation facilities, destruction of order” (92 HEONVA 144 of

21 July 1995).

133. Having unconvicted prisoners who are presumed i nnocent wear the sane
uni formas convicts is not desirable treatnent, nor is it in conformty with
the provisions of the Standard M ninum Rul es for the Treatnent of Prisoners,
which state that “if [an untried prisoner] wears prison dress, it shall be
different fromthat supplied to convicted prisoners”. From January 1996
onward, the dignity of untried prisoners is protected by distinguishing their
uni forms fromthose of convicts. As for convicts, the colour of nen's and
wonen's uniforms is indigo blue and gray respectively; as for untried
prisoners, the nen's clothes are brown and the wonen's are |ight green. As
for self-provided clothes, various types of nodern styles with confortable and
nat ural designs are all owed.

Par agraphs 2 and 3 - Coping with juvenile delinquents and separate
accommodat i on

134. Juvenile delinquents under 20 years of age are only prosecuted under the
ordi nary penal procedure in felony cases. Oherw se their cases are
classified as protective cases. The juvenile division of the court exam nes
the cases and nakes deci sions on various protection neasures such as
accomodation in the juvenile reformatory, protective surveillance, conm tnent
to juvenile protection facilities, and hand-over to parents or guardians for
custody to ensure protection

135. Juvenile delinquents brought to trial under ordinary penal procedures
are accomodat ed conmpl etely separately fromadult convicts. Until the terns
of the sentence are decided, the juvenile delinquent is accomrodated at
detention houses in a zone segregated fromadult prisoners. Afterwards, he or
she is accommpdated in a juvenile correction house.

136. Juvenile delinquents under arrest whose cases are classified as
protective, are exam ned by the juvenile division of the court. A background
history, intelligence quotient test and aptitude test are conpiled at the
Juvenile Classification Inspection Institute before the decision of the court,
and after reflecting on the test results, the juvenile division of the court
deci des the type of protective nmeasure such as acconmmodation in juvenile
reformatory, protective surveillance, etc.

137. Juvenile offenders are also protected from harnful influence anpng
juvenile offenders under article 8 of the Juvenile Reformatory Act, which
provi des that “persons under the age of 16 and above that age shall be
accomopdat ed separately”.
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138. Treatnent of juvenile delinquents. Boys or girls accompdated in a
juvenile reformatory are granted protection and correctional education
according to the length of their sentence. The educational course depends
upon the results of the classification exam nation by the |Inspection Commttee
for the Classification of Juveniles under Protection. At present, juvenile
reformatories are categorized by function, i.e. four educationa

reformatories, four vocational training reformatories, one girls' reformatory,
one special reformatory and two general reformatories. Due to the increase in
the nunber of juvenile delinquents with a habitual inclination to inhale

hal | uci nogeni ¢ substances such as glue or butane, narcotics offenders are
accomopdat ed separately in one vocational training reformatory where nedica
treatment is given priority, alongside vocational education. Education
reformatori es run educati on programres for elenmentary, junior high and senior
hi gh school s under the Education Act and pronote advancenent to higher |evels
of education or enrolment in other educational institutions. Through public
vocational training, vocational training refornmatories enable juvenile
delinquents to obtain technical skill licences in 17 fields such as car

mai nt enance. Juvenile of fenders who have conmmitted fel onies such as organi zed
crinmes, however, are accommodated in a special reformatory for specia

educati on.

139. For well-behaved youths in juvenile reformatories, the fam |y boarding
system was introduced in May 1994. Family nmenbers may stay together for
certain periods with the juvenile delinquents in an establishment detached
fromthe reformatories. Even if their full term has not been served,
juveniles are allowed to | eave the reformatories nore often to participate in
fam |y occasions such as a parent's sixtieth birthday (traditionally, parents'
si xtieth birthdays have a special meaning in Korea) and weddi ngs of brothers
or sisters. The intention is to inprove famly relations and socia
adaptability (articles 52 and 53 of the Enforcenent Decree of the Juvenile

Ref ormatory Act).

140. Open prisons. Since 1 Septenber 1988, open correction facilities

wi thout walls and | ocks have been in operation. WelIl-behaved prisoners are
accomodated within and are allowed to commute to outside conpanies. From
Cctober 1991, commuting to work outside was extended to exemplary inmates of
general correction facilities. To reduce the chances of a second offence,
inmates may master nodern technical skills, and after release fromprison are
enpl oyed at the compani es where they received training. |In 1995, an average
of 1,000 inmates per day comuted to work outside.

141. Initially, open facilities of this kind were based on a directive of the
M nistry of Justice. Prescription by |aw, however, was eventually provi ded by
article 44, paragraph 2, of the revised Penal Adm nistration Act

(of 5 January 1995) which specifies that “Inmtes with an excellent conduct
record and hi gh expectation of adaptation to society may be accommpdated in an
open facility ... and be granted treatment perceived necessary for socia
life”.

142. Moderni zation of vocational and technical training. Vocational training
was offered in order to stinulate the will of the convict and to have hi m or
her master at |east one technical skill so as to make enpl oynent nore |ikely
after release fromprison. The systemwas revised in accordance with the
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demands of today's industry for nodern technical skills. The technica
education is concentrated on jobs in high demand includi ng conputer
programm ng, car naintenance and construction skills, with the ai m of
educating a highly skilled individual capable of conpeting in the workforce.

143. Prevention of crimnal influence through internnment of convicts by
category. In order to prevent crimnal influence from spreadi ng anong
convicts and to operate effective edification programmes, in April 1994
correctional facilities were categorized in the follow ng groups: (1) for
first-time offenders; (2) for offenders with no nore than two convictions;
(3) for offenders with no I ess than three convictions; and (4) for specia
functions.

144, Establishnment of the Life Guidance House for Future Parolees. For the
efficient operation of the social rehabilitation training for convicts
expecting parole, the “Life Gui dance House for Future Parol ees” was
established in July 1994. To prevent a second offence, these individuals are
put on parole after fulfilling both the conmuting-to-work-outside programre
and receiving the necessary training for two nonths in an open environnent.
To date, 66,241 future parol ees have received social rehabilitation training.

Article 11

145. Under the legal systemof the Republic of Korea, failure to perform
contractual obligations incurs civil liability, but that nere failure does not
constitute a crine. Thus, no person may be arrested or detained on the
grounds that he or she fails to performcontractual obligations.

Article 12

146. The initial report already observed that freedom of residence and the
right to nove at will are guaranteed under article 14 of the Constitution and
that these rights nay be restricted only for the purposes of nationa
security, the maintenance of |aw and order or public welfare.

147. Visits to the northern part of the Korean Peninsula (hereinafter
referred to as “North Korea”) w thout approval of the Government and know ng
that it may endanger the national existence, security or free denocratic basic
order, is prosecuted under article 6 of the National Security Law.

148. The Republic of Korea, with an aimto achieve peaceful unification
through a free and denocratic method, adopted the South-North Basic Agreenent
of 9 February 1992, and | egislated the Law on Exchange and Cooperati on between
the South and the North. Under this Law, any visits and trade of goods
necessary for exchange and cooperation between the South and the North, with

t he consent of the Government, is allowed. Anti-State acts exceeding this
framework are restricted under the Law from the vi ewpoi nt of nationa

security.

149. Citizens and aliens sojourning in the Republic of Korea are guaranteed
the freedomto | eave the country. However, when deened particularly necessary
for national security or maintenance of order, certain mninmmrestrictions
may be applied. As for citizens, article 4 of the Inmgration Control Act
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prescribes prohibition of departure of a person whose | eaving the country is
deened to be particularly detrinmental to the interests of the Republic of
Korea or to crimnal investigation. Furthernore, the Enforcenent Rules of the
above Law enumerate in detail the follow ng reasons for which persons nmay be
prohi bited from departure: delinquency without justifiable cause in paynent

of national taxes, duties or |local taxes beyond a certain anount; delinquency
in payment of a fine or forfeit beyond a certain amount; failure to conplete
penal servitude or a prison sentence. Under the Enforcement Rules, a person
may al so be prohibited fromleaving the country if that individual is a target
of a crimnal investigation or involved in a pending crimnal case, or is the
subj ect of suspension of execution of sentence or of indictnment. As for
aliens sojourning in the Republic of Korea, the Inmgration Control Act
specifies in article 29 that an individual's departure fromthe country may be
suspended if that person is deened harnful to the security or social order of
the Republic of Korea; or if that individual is suspected of committing a
grave crinme and is under investigation; or is in arrears on the paynent of
taxes or other public inposts; or if that person's departure is deened

i mproper and danmaging to the interests of the Republic of Korea.

150. Notice of prohibition or suspension of departure nust be given to the
person in question within three days after the decision has been nade.
Persons wi shing to protest such a decision may file an objection with the

M ni ster of Justice, and as a separate procedure, admnistrative adjudication
or administrative litigation may be initiated.

Article 13

151. Expulsion of foreigners is limted to the causes for deportation
specified in article 46 of the Immgration Control Act. Reasons for deporting
forei gners under the above article are: entry w thout an appropriate visa;
entry of persons prohibited from adm ssion to the country; violation of the
conditions set forth in the entry perm ssion; |anding w thout pernission
violation of the conditions set forth in the |anding perm ssion; illega
sojourn or unauthorized enploynment; violation of scope of activity; attenpt of
illegal departure; violation of foreigner registration obligation; and crines
subject to inprisonment. 1In these cases, a foreigner would be expell ed,
because the extrene illegality involved would cause harmto the security or
public order of the Republic of Korea.

152. In 1995, 1,420 of a total of 3,564,539 foreign entrants were expell ed.
The procedure for expul sion and the nmethod of instituting a conplaint have
al ready been described in the initial report.

Article 14
Par agr aph 1

153. The content of article 14, paragraph 1, of the Covenant is, as the
initial report has observed, guaranteed under three articles of the
Constitution: article 11, paragraph 1, of the Constitution provides that
citizens shall be equal before the law'; article 27, paragraph 1, of the
Constitution states that “all citizens shall have the right to be tried in
conformty with the | aw by judges qualified under the Constitution and the

al
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law’; and article 27, paragraph 3, of the Constitution stipulates that “the
accused shall have the right to a public trial ... in the absence of
justifiable reasons to the contrary”.

154. | ndependence of the Judiciary. |In accordance with the principle of
separation of powers, judicial power is vested in courts conmposed of judges
(article 101, paragraph 1, of the Constitution). The Constitution provides
that “judges shall rule independently according to their conscience in
conformty with the Constitution and |law’ (art. 103), and herewith the judges
are to rule independently from various social influences including the
Executive, the Legislature and the press.

155. To prevent interference by the admnistration in the judicature,
qualifications for judges are determned by law (article 101, paragraph 3, of
the Constitution; article 42, paragraph 2, of the Court Organization Act).

I ndependence of personnel managenent in the judicature is guaranteed by

provi ding that the Chief Justice and Justices of the Suprenme Court be

appoi nted by the President with the consent of the National Assenbly and that
judges other than the Chief Justice and the Suprene Court Justices be

appoi nted by the Chief Justice with the consent of the Conference of Suprene
Court Justices (article 104 of the Constitution). The termof office and
retirement age of judges are guaranteed by law (article 105 of the
Constitution), and at the sane tinme, no judge is renoved from office except by
i npeachnment or by receiving a sentence heavier than inprisonnment (article 106,
paragraph 1, of the Constitution). Thus, the judge's independent status is
fully guarant eed.

156. In a decision relating to the renoval fromoffice of a judge, the
Constitutional Court has upheld the guarantee of the judge's status and the

i ndependence of the Judiciary by stating that “the independence of the
Judiciary signifies not only independent trials but al so guaranteed status of
a judge; guaranteed status is essential for the independence of judges at
trials, and neasures related to judges, i.e. renoval, dismssal fromoffice or
di sadvant ages, not conplying with legitimte | egal procedures, are prohibited”
(Deci sion 91 HEONGA 2 of 12 Novenber 1992).

157. Oganization of the Court. The courts shall be composed of the Suprene
Court, which is the highest court of the State and other courts at specified

| evels (article 101, paragraph 2, of the Constitution). Detailed organization
of the above courts shall be determ ned by |aw (article 102, paragraph 3, of
the Constitution). 1n accordance with the provisions of the Constitution, the
Court Organi zation Act provides for the Hi gh Court, District Court, Patent
Court, Adm nistrative Court, and Family Court. |In order to deal efficiently
and specifically with patent and adm ni strative cases, the |egal foundation
for the Patent Court and Adm nistrative Court was established through a
revision of the Court Organization Act on 6 Decenber 1995. Their operations
will start on 1 March 1998.

158. Considering the special characteristics of the armed forces,

article 110, paragraph 1, of the Constitution defines Court Martial as a
speci al court distinguished fromcourts in general. The organization and
conpetence thereof is prescribed by law. 1In principle, the Court Mrtia
exercises jurisdiction over mlitary trials of individuals of special status
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such as soldiers and other mlitary personnel. In exceptional cases involving
the crime of divulgence of inmportant nmilitary secrets, crines in regard to
sentinels, sentry posts, supply of harnful foods and beverages, prisoners of
war, and mlitary equi pnent as defined by the Mlitary Penal Law, civilians
may fall under the jurisdiction of the Court Martial (article 27, paragraph 2,
of the Constitution; article 2 of the Court Martial Act). The distinctive
character of the Court Martial as a military institution, with regard to its
establishment or jurisdiction, is recognized. |Its operation, however, is very
simlar to that of ordinary judicial institutions, and its fairness is
guaranteed. A mlitary judge of the Court Martial, as ordinary courts, holds
a lawer's licence and is appointed fromjudge advocates w th guaranteed
status. In addition, the Court Martial Act has provisions simlar to those of
t he Penal Procedure Code to avoid infringenment of fundanmental rights of the
accused in the process and admnistration of a mlitary trial (articles 48

to 533 of the Court Martial Act).

159. The principle of public trial and exceptions. A trial, in principle,
has to be public. 1In the Constitution, article 27, paragraph 3, provides that
“the accused shall have the right to a public trial,” and article 109 states

that “trials and decisions of the courts shall be open to the public, provided
that when there is a danger that such trials nmay underm ne the nationa
security or disturb public safety and order, or be harnful to public norals,
trials may be closed to the public by court decision”. |In case the court has
decided to hold cl osed sessions for the above reasons, the reasons have to be
stated in the protocol (article 142 of the Civil Procedure Code and

article 51, paragraph 2, of the Penal Procedure Code). Even in these cases,

t he decisions naturally shall be made public.

Par agr aph 2

160. Presunption of innocence is, as described in the initial report,
explicitly provided for in article 27, paragraph 4, of the Constitution and
article 275-2 of the Penal Procedure Code. Under this principle, the public
prosecutor is obliged to prove the commi ssion of a crime, and the judge may
pass a guilty verdict only when there is sufficient evidence w thout any
reasonabl e doubt. The Suprenme Court made the observation that conviction at a
crimnal trial requires evidence with probative value leading to the firm
belief of the judge on the veracity of the facts constituting the crineg,
precl usi ve of any reasonabl e doubts; w thout evidence with this kind of
probative power, it has to be decided to the benefit of the accused, even if
the accused appears to be guilty” (Decision 92 DO 1405 of 1 Septenber 1992).

Par agr aph 3

161. The rights of the accused in a crimnal trial were illustrated in detai
inthe initial report, but the follow ng reforns have been made since the
initial report was transmtted

162. Subparagraph (b) - Provision of the right to communicate with the
defence counsel and facilitation of preparation of defence. It was pointed
out that the right to counsel of the arrested suspect was restricted in the
i nvestigative process of the Agency for National Security Planning. The
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Republ i c of Korea revised the Agency for National Security Planning Act

on 5 January 1994 to provide a thorough guarantee of the right to counsel. A
provi si on was added that “agents of the Agency for National Security Planning
engaged in investigative affairs shall conply with the procedure prescribed
under article 34 of the Penal Procedure Code guaranteeing the right of
counsel” (art. 11, para. 2). Agents infringing upon the rights of the suspect
or his or her defence counsel through violation of this provision are subject
to puni shment (art. 9, para. 2).

163. The revised Penal Adm nistration Act of 5 January 1995 provi des for nore
substanti al guarantees of the right to counsel by precluding the presence of
correction officials when a suspect is receiving his or her counsel. The
Penal Procedure Code revised on 29 Decenber 1995 recogni zes rights of the
accused to inspect or copy, in addition to the protocol of public trial
docunents or articles of evidence relating to the litigation pending in the
courts.

164. On the right to counsel, it was expressed by the Supreme Court that “The
right to counsel is indispensable for the protection of human rights and the
preparati on of defence of the accused or suspect placed under physica
restraint. Unless it is restricted under the |aw, decisions by neither the

i nvestigative agency nor the court may restrict this right; in this case,
interview with the counsel was arranged beyond the requested date, and this
bei ng equi val ent to disapproval of the interview, the right to counsel has
been infringed” (Decision 91 MO 24 of 28 March 1991).

165. Subparagraph (d) - Legal aid for crimnal cases. |In the Republic of
Korea, the aforenmenti oned Korea Legal Aid Corporation (KLAC) was established
in 1987 to provide legal aid to the underprivileged for civil cases. Since

1 June 1996, |egal aid services have been extended to crim nal cases.
Therefore, if the accused in a crimnal case is a farner or fisherman, an

i ndi vidual eligible for Iivelihood protection, a worker with financia
difficulties, or a small-scal e businessman, he or she may turn to the KLAC to
appoi nt KLAC-regi stered | awyers or public judge advocates as defence counsel
free of charge, and obtain | egal assistance (article 5 of the Rules on Lega
Aid Case Administration). A crimnal defendant who cannot afford counsel may
not only apply to the court for defence counsel appointed by the State, but
also turn directly to KLAC to obtain sufficient support of the defence
counsel

166. Introduction of the Public Judge Advocate System The Public Judge
Advocate System was introduced in 1995 to have bearers of a |lawer's |icence
(who have passed the bar exam nation and conpl eted the training programre at
the Judicial Research and Training Institute) engage in |egal aid operations

i n exchange for being exenpted frommlitary service. 1In the past, the above
i ndi vidual s were nade to serve as conmon judge advocates or mlitary police
officers, but in order to utilize manpower specialized in legal affairs and to
efficiently stinulate |legal aid activities for the underprivileged, the

rel evant individuals are now engaged in | egal aid operations of the KLAC with
the status of public servants. Wth the introduction of this system
underprivileged citizens unable to afford highly paid private | awers can now
turn to pro bono publico judge advocates for |egal consultations and, when
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necessary, appoint pro bono publico judge advocates as their counsel for civi
or crimnal cases. A pro bono publico judge advocate, as a public servant,
receives a salary fromthe State, and no fee whatsoever will be accepted from
the client.

167. Subparagraph (e) - Right of the accused and his or her defence counse
to exam ne witnesses. The accused or his or her defence counsel may be
present at the exam nation of a witness (article 163, paragraph 1, of the
Penal Procedure Code). Not wishing to be present at the exam nation of a

wi t ness, the accused or his or her defence counsel may nmake an inquiry to the
court as to the matters examined during the interview. In case the testinony
of a witness, given in the absence of the accused or his or her defence
counsel , contains an unexpected and/or serious statement which is

di sadvant ageous to the accused, the court shall give notice of the contents of
such a statenent to the accused or the defence counsel (article 164 of the
Penal Procedure Code). Upon recognition that a witness cannot nake a
sufficient statenent in the presence of the accused, however, the accused can
be ordered to withdraw fromthe court to allow the witness to state his or her
opinion. In this case, when the witness has finished his or her ora
statenment, the gist of the statenent shall be announced to the accused by the
court official after returning the accused to the courtroom (paragraph 297 of
the Penal Procedure Code).

168. In case persons who are deened to know facts that are indispensable for
the investigation refuse to make an appearance or nmake statenents at the
request of a public prosecutor or judicial police officer, the public
prosecutor may petition judges for the right to question such persons as

W t nesses before the date of the first public trial. If it is deemed by the
judges that there is no obstacle to the investigation, they shall have the
accused, suspects or defence counsels participate in the interrogation of

W tnesses (article 221-2, paragraph 5, of the Penal Procedure Code). The
right to exam ne witnesses is thereby guaranteed.

169. Subparagraph (g) - Notification of the right to remain silent and the
right not to be conpelled to testify. The right of the accused to renain
silent is stipulated in article 12, paragraph 2, of the Constitution and
article 289 of the Penal Procedure Code. A public prosecutor or judicia
police officer is under obligation to informa suspect in advance that he or
she may refuse to answer questions (article 200, paragraph 2, of the Pena
Procedure Code). Moreover during proceedings, the presiding judge is required
to notify the accused in advance that he or she may refuse to make statenents
(article 127 of the Rules on Penal Procedure). The accused's right to remain
silent has thus been fully guaranteed.

170. The Suprene Court has underlined the inportance of prior notification of
this right by finding that “in case an investigation agency has not notified a
suspect in advance that he or she has the right of refusal of statenent,
probative value of a confession is to be denied as illegal evidence, even if
the confession was voluntarily made” (Decision 92 DO 682 of 23 June 1992).
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Par agr aph 5

171. Part 111 of the Penal Procedure Code recogni zes the right of an accused
to appeal to a High Court and to appeal to the Suprene Court after a High
Court. Furthernmore, according to Part |V of the Penal Procedure Code, the
accused is entitled to a reopening of the case. The right of the accused to
appeal to a High Court and to appeal to the Suprene Court is al so guaranteed
inmlitary trials. 1In case of mlitary trials, the court of first, second
and third instance shall be the ordinary court-martial, Hi gh Court-Mrtial and
Suprene Court, respectively. Mlitary trials under an extraordinary martia

| aw may not be appealed in the followi ng cases (with the exception of death
sentences): crines commtted by soldiers and enpl oyees of the mlitary,
crimes of mlitary espionage, crinmes as defined by | aw agai nst sentinels,
sentry posts, supply of harnful foods and beverages, and prisoners of war
(article 110, paragraph 4, of the Constitution, article 534 of the Martia
Court Act). These provisions aimat pronpt recovery of the constitutiona
order under extraordinary martial |aw

Par agr aph 6

172. According to the Penal Compensation Act, the accused may apply for pena
conpensation not only in case of a not-guilty judgenent in the regular pena
procedure, but also a not-guilty judgenent passed in the renewed procedure
after the initial conviction. The amount of conpensation allowed is equal to
the sum explained in the conment on article 9, paragraph 5, of the Covenant.

Par agr aph 7

173. Article 13, paragraph 1, of the Constitution proclainms the principle of
ne bis in idemby providing that “no citizen shall be prosecuted for an act
whi ch does not constitute a crinme under the lawin force at the time it was
conmitted, nor shall he be placed in double jeopardy”. Cases in which a fina
bi ndi ng j udgenent has al ready been rendered on a certain crimnal act and
anot her indictment has been issued on the same act, the court shall dismss
that indictment (article 326, subparagraph 1, of the Penal Procedure Code).

174. The Republic of Korea made reservations on article 14, paragraph 7, at
the time of ratification of the Covenant, but reservations were w thdrawn on
21 January 1993 followi ng the conclusion that there was no | onger a
substantial need for themto be maintai ned.

Article 15

175. Article 13, paragraph 1, of the Constitution prohibits ex post facto

| aws by providing that “no citizen shall be prosecuted for an act which does
not constitute a crinme under the lawin force at the tinme it was comitted”
Article 1 of the Crimnal Code reconfirms the above principle and goes on to
state that “when a law is changed after the comr ssion of a crinme, such act

t hereby no | onger constitutes a crine under the new law, and in case the

puni shment under the new law is | ess severe than under the previous law, the
new | aw shall apply. |If alawis revised after a certain act is punished and
if such act thereby no | onger constitutes a crinme under the revised |law, the
execution of the punishnment shall be remtted”
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176. Article 47, paragraph 2, of the Constitutional Court Act provides, to
the sane effect, that “if the law or articles are ruled unconstitutional, they
shall lose their effect retroactively”. 1In the event a guilty verdict was
rendered under a |l aw that has been rul ed unconstitutional, the accused can
request a retrial

Article 16

177. The rights in article 16 of the Covenant are covered by article 10 of
the Constitution, which provides that “all citizens shall be assured of human
worth and dignity and have the right to pursue happiness; it shall be the duty
of the State to confirm and guarantee the fundanental and inviol able human
rights”. The intentions of the Constitution are substantiated through

rel evant | aws and regul ati ons by reaffirm ng paranount respect for the rights
of individuals.

178. Article 3 of the Civil Code provides that “all persons can enjoy rights
and assune duties during their lives”, and under certain circunstances, an
unborn child is also capable of enjoying rights. The limted |legal capability
of an unborn child is addressed in article 762 of the Civil Code, which states

that “an unborn child shall, in respect of its claimfor damages, be deened to
have been al ready born”. Furthernore, article 1000, paragraph 3, sets forth
that “with respect to the order of inheritance, an unborn child shall be
considered to have al ready been born”. 1In addition, the Crimnal Code

stipulates crines of abortion so that acts of abortion under certain
ci rcunst ances can be prosecut ed.

Article 17

179. Regarding | egal provisions of the Republic of Korea related to

article 17 of the Covenant, the initial report already stated that

articles 16, 17 and 18 of the Constitution stipulate freedom of residence,
protection of privacy and freedom of correspondence. The above articles have
been incorporated in the Crimnal Code, the Civil Code, the Mnor O fence
Puni shment Act, the Postal Services Act, the Korea Tel ecom Act, etc.

The Act on Protection of Personal Information Regarding Public Institutions

180. Since 1983, the Republic of Korea has been advancing a master plan for a
nati onal conmputer network. The establishnment of a nationw de admnistrative
conmput er network has shortened the tine required to i ssue papers and connect
the national civil service, as well as nmade joint utilization of

adm nistrative materials anong governnment agencies possible. On the other
hand, personal information on the average individual in the formof electronic
data has greatly increased over the same period, causing sonme problens such as
| eakage of electronic data which would likely lead to infringenment of privacy.
This situation has increased the need to ensure the protection of an

i ndi vidual's privacy.

181. In response to this need, the Act on Privacy and Protection of

I ndi vi dual Information Regarding Public Institutions was |egislated on

7 January 1994. Under the Act, public institutions are prohibited from

col lecting data such as thoughts or beliefs of individuals (art. 4, para. 1)
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that may infringe on fundamental human rights. Individuals nay inspect data
on thensel ves that have been processed, and demand that corrections be made
for inaccurate information (art. 14). The act of |eaking personal information
or providing it for an another person's use is subject to punishment (art. 23,
para. 2). Individuals or organizations other than public institutions are
puni shed when they obtain processed data froma public institution by illega
means (art. 23, para. 3). As a result, information on individuals is
protected to the highest degree.

Enact nent of the Correspondence Privacy Protection Act

182. The Correspondence Privacy Protection Act was | egislated

on 27 Decenber 1993 and carried into effect on 27 June 1994. This |egislation
is designed to protect the privacy of correspondence and to pronote freedom of
correspondence by requiring strict |egal procedures in case of restricting
privacy or freedomin correspondence and comuni cation for the purposes of a
crimnal investigation, for exanple. Article 3 of the above Act prohibits in
principle the exam nation of mail, tapping of telecomunications, and
recording or listening to private conversations. |If restrictive neasures on
correspondence are crucial and inevitable for crine investigations, the

i nvestigating agencies are required to obtain authorization fromthe courts
(art. 5), while the intelligence agency nmust obtain authorization fromthe
Chi ef Judge of the Hi gh Court or approval fromthe President in case

unavoi dabl e restriction upon correspondence is necessary for national security
(art. 7).

Protecti on of correspondence under the Tel ecomuni cati on Busi ness Act and the
Radi o Waves Act

183. Under article 54 of the Tel econmuni cati on Busi ness Act, no one,

i ncl udi ng persons who are or have been engaged in tel ecommunication services,
shall violate or |leak private correspondence. Furthernore, under article 42
of the Radi o Wave Act, no one shall |eak or use other people's secrets
obt ai ned through wirel ess correspondence, hence avoi ding w retapping and
protecting freedom of correspondence.

184. I n Decenber 1991, the Tel ecomruni cati on Busi ness Act and the Radi o Waves
Act were revised to include nore severe punishnment of persons infringing upon
ot her's freedom of correspondence.

Protection of freedom of residence in tines of search

185. Police officers may enter other people's land or buildings in case of a
crimnal act or other extraordinary situations where danger to human |ife,
body or property is apparent and such entrance is necessary to prevent danger
or save the injured (article 7 of the Police O ficer Duty Performance Act).
Searching residences during a crimnal investigation requires a warrant issued
by a judge of the conpetent district court (article 215, paragraph 2, of the
Penal Procedure Code). Insofar as is possible, the presence of third persons
is required during the execution of search warrants. The aimis to fully
protect the freedom of residence and, at the sanme time, preclude arbitrary
interference by public authorities (articles 149 to 152 of the Rules on

I nvestigation of Crines).



CCPR/ C/ 114/ Add. 1
page 42

Article 18

186. It was observed in the initial report that the Constitution sets forth
the freedom of conscience and the freedomof religion in articles 19 and 20
respectively, the rights stated in article 18 of the Covenant providing for
protection of the inner spiritual life of a human being bei ng guaranteed
thereby. Article 19 of the Constitution underlines freedom of conscience.
The Constitution also stipulates that nenbers of the National Assenbly

(art. 46, para. 2) performtheir duties and that judges (art. 103) rul e based
on their conscience, respectively.

187. State authorities shall not intervene when individuals nmake their own
deci si ons based upon their conscience. The State shall neither pronote
certain ideol ogi es nor suppress ways and neans necessary for citizens to
freely cultivate their thoughts.

188. In regard to freedom of conscience, the Constitutional Court observed
that “freedom of conscience includes not only the inner aspect but also
freedomfromcoercion”. Nanely, the State shall not interfere in noral
judgenents such as right and wong. Nor shall it coerce citizens to express
their noral judgenent (89 HEONMA 160 of 1 April 1991).

189. The Suprene Court provides substantial protection for the freedom of
consci ence by deciding that “keeping a diary with contents sympathetic to
anti-State organizations, if it does not involve any actual effect in the
outside real world, cannot be punished” (Decision 73 DO 3392 of

9 Decenber 1975).

190. The Constitution has not clearly stated freedom of thought, yet freedom
of conscience found in article 19 in the Constitution is interpreted to
i ncl ude freedom of thought.

191. The Republic of Korea tolerates individuals' thoughts of any Kkind,
including, inter alia, communism and the Juche ideol ogy of North Korea.
However, acts that endanger the existence and security of the State through
agitation of violent revolution or attenpts to overthrow the free and
denocratic system by carrying out these thoughts, is subject to punishnent.

Per sons bei ng puni shed due to the above acts receive correctional education in
penitentiaries in order to guide them back to the free and denocratic society.
Conversion of thought, however, is left to their ow free will.

192. In addition to the provision of freedomof religion in article 20,
paragraph 1, the Constitution states in article 20, paragraph 2, that “no
State religion shall be recognized, and religion and politics shall be
separated”. Article 5, paragraph 2, of the Education Act provides that
“national and public schools shall not be allowed to carry on religious
education for the sake of a religion”. This signifies that no State religion
coul d exist under the constitutional order of the Republic of Korea, where
freedomof religion is guaranteed. The State is prohibited from adopting a
policy that interferes in religion or treats certain religions preferentially.
Political activities of religious organizations are also forbidden. However,
i ndi vi dual involvenent in political activities directly or through
participation in a separate association is allowed.
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193. Religious neutrality of the State, as underscored in the Constitution
is not nerely a |logical conclusion of the freedomof religion. It highlights
the function of freedomof religion in an objective order of values by
clarifying the equality of religion and prohibiting sacralization of politics
and politicization of religions.

194. At present, various religions, including Buddhism Protestantism Ronman
Cat hol i ci sm and Won Buddhi sm coexist in the Republic of Korea; Buddhi sm and
Protestanti smare anong the largest in terns of nunber of followers. No

regi onal peculiarity can be perceived, and all religions are equally

di stributed nationw de.

Article 19

195. It was already observed in the initial report that the rights under
article 19 of the Covenant are covered by articles 19, 21, 22 of the
Constitution and relevant | aws such as the Broadcast Act. Rights regarding
freedom of expression provided in article 19, paragraph 2, of the Covenant are
respected to the nmaxi num degree as the core of spiritual freedom and
cornerstone of a denocratic society. However, considering the social aspect
of the freedom of expression, and unlike the right to hold opinions in
article 19, paragraph 1, of the Covenant or the right to freedom of thought
in article 18 of the Covenant, the freedom of expression has its own inherent
limts. As for the limts, article 21, paragraph 4, of the Constitution

provi des that “neither speech nor the press shall violate the honour or rights
of other persons nor underm ne public noral or social ethics”. In addition
the follow ng | egislation nmakes clear the special obligation and
responsibility involved in the exercise of the above right: provisions on

di stribution of obscene materials etc. (article 243 of the Crimnal Code),

def amati on through printed materials (article 309 of the Crimnal Code),

prohi biti on of propaganda on agitation, insurrection and foreign aggression
(article 90, paragraph 2, and article 101, paragraph 2, of the Crimnal Code),
prohi biti on of broadcasts advocating a certain political party or group
(article 5, paragraph 3, of the Broadcast Act) and prohibition of agitation
and destruction of national public order (article 7, paragraph 1, of the

Nati onal Security Law). These should be deened the necessary m nimum
restrictions.

Presentation of periodicals to the authorities and freedom of expression

196. Article 10 of the Act Relating to the Registration of Periodicals
prescribes that when a periodical is published, two copies shall be delivered
to the Mnister of Public Information. This delivery is merely an

adm nistrative confirmation of publication and not a restriction prior to the
publication of a periodical. The Act Relating to the Registration of
Peri odi cal s stipul ates sanctions in case sonme basic information is not printed
as registered. This information (for exanple, the title, publisher, etc.)
shoul d be printed as registered and not altered at will. The delivery of
books to the Mnistry of Public Information is required to deci de whether

t hose provisions are being observed.

197. Concerning the constitutional status of this periodical inspection
system the Constitutional Court has decided that “the delivery system does
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not signify pre-censorship on speech and press, therefore does not infringe

freedom of speech and freedom of press. The fine prescribed to guarantee an
effective delivery systemis reasonabl e and therefore not unconstitutional”

(Deci sion 92 HEONBA 26 on 26 June 1992).

Revi ew of works of expression

198. Performances, notion pictures and video works must be reviewed by the
Performance Moral Committee instituted by article 25-3 of the Performance Act.

The Performance Nbra

Committee consists of 18 persons fromvarious circles of

soci ety including the arts,

bei ng civilians,

199. The Perfornmance Mra
of the basic constitutiona

public norals,

security,

t he press,

Commi ttee,

public order

publ i shi ng,

and educati on;
this Committee is an i ndependent organi zation

and sexua

all menbers

usi ng gui delines such as the protection
mai nt enance of public order,
protection of children and youth,
life my mnimlly restrict the presentation or
reasons of nationa
t he Performance Mra

protection of
norality in famly
rel ease of performances for

and public norals. The review of

Conmittee in 1995 has resulted in the foll ow ng.

Tot al Passed Censorship Rej ect ed
required

St age 2 419 2 419 none none
per f or mances

Mot i on 839 627 182 30

pi ctures

Vi deo wor ks 4 855 3 816 881 158
Adverti senment 19 014 16 508 2 092 414
200. In the past, musical recordings were also reviewed by the Perfornmance

Moral s Committee.
order and custons being small

consi dered insignificant.

and Video Wrks of 6 Decenber

But with the possibility of
the necessity of
As a result,

Present situation of periodicals and broadcasting compani es

201. As of February 1996,

2,920 weekly,
and 325 annua

for broadcasting,

3,748 nonthly,

of 9,893 periodicals (i
1,473 quarterly,
periodicals) are registered in the Republic of Korea. As
14 radi o and tel evision broadcasting stations and

53 conprehensi ve cabl e tel evision broadcasting corporations exist.
Twenty-ei ght |icensed conmpani es are supplying the progranmes.

900 bi nont hl'y,

. e.

records damagi ng good public
revi ewi ng of
t he revi sed Act
1995 prescribes review on demand only.

records was
relating to Records

149 daily,
378 bi annual
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CGuarantee of neutrality of broadcasts

202. The Broadcast Act, in addition to the guaranteed freedom of broadcast
programm ng, enphasizes the public nature of broadcasting in article 5 by
stating that “News broadcasts shall be inpartial and objective; the broadcast
shall not support or advocate a certain political party, group, interest,
belief or thought”. Article 31 decrees that “the broadcasti ng programe shal
be drawn up so that each field of interest, i.e. political, econom c, social
cultural, etc., my be expressed harnmoniously in a proper ratio”, so that
broadcasting equally reflects the voice of every citizen and is not being
partial to a certain interest or group. The neutrality of broadcast is al so
guaranteed fromthe aspect of organization of the broadcasting corporations.
This neutrality has been instituted so that persons from various circles

i ncludi ng acadeni a, the press, |egal professions, and those who are
politically and socially neutral, will be selected as nenbers of the
executive board

The National Security Law and freedom of expression

203. The National Security Law was enacted on 1 Decenber 1948 to both cope
with North Korean manoeuvres to destroy the Republic of Korea and protect the
denocratic systemthat guarantees |life and freedomfor the people |iving under
the special situation found on the Korean Peninsula. The above Law has

under gone eight revisions, and its contents have been suppl enmented and

i nproved not only to protect national security, but also to prevent human
rights violations. During the seventh revision on 31 May 1991, a declaratory
clause was inserted to provide that “construction and application of the

Nati onal Security Law shall remain at the mnimal |evel, and shall not extend
the interpretation or wongfully restrict fundamental human rights of citizens
guar ant eed under the Constitution” (art. 1, para. 2). Also, provisions |likely
to cause encroachnment on human rights were fully revi ewed.

204. As for article 7 of the National Security Law, which concerns praising,
encouragi ng and propagating anti-State organi zati ons and produci ng or
distributing materials for the benefit of an anti-State organization, a phrase
of subjective condition was added (i.e. “taking cognizance of the endangernent
of the existence and security of the State or the principle of freedom and
denocracy”). The application of this article became nore strict and specific,
conpared with other penal |aws such as the Crim nal Code

205. Above all, all the concepts in the National Security Law, since its
enact nent 50 years ago, have been clearly defined through the jurisprudence of
t he Suprene Court, the decision of the Constitutional Court and sone academ c
theories. This has dimnished the chances of the | aw being subjected to
arbitrary interpretation. As a consequence, abuse by investigation agencies
is alnost out of the question. The Constitutional Court has firmy defined
that “endangernent of the existence and security of the State signifies
threatening and infringing the i ndependence of the Republic of Korea,
intruding on its territory, destroying and paral ysing the function of the
Constitution, laws and constitutional institutions; endangernment of free
denocratic basic order means conplicating the self-governing of the people
through [...] violent and arbitrary rule and the suppression of the united
constitutional order based on freedom and equality”.
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206. The purpose of article 7 of the above Law is not intended for punishnent
of those who study or sinply profess communi smor the Juche ideology. Rather
it is for cases in which such expressions of thought exceed the inherent
limts and incite anti-State activities i.e. agitation of violent revolution
or assertion of overthrowing the free and denocratic system Therefore, the
above article does not constitute an infringenent upon the freedom of
expressi on.

207. It was pointed out that the objectives of the National Security Law
coul d be achi eved under the crinme of espionage, etc. of the Crimnal Code, if
the National Security Law were to be abolished. However, the present system
of law of the Republic of Korea, starting fromthe Constitution (art. 3), does
not consider North Korea as a State, so the crine of spying in the Crimnal
Code involving an “eneny country” is not applicable, making a special |aw
called the National Security Law necessary.

208. North Korea has persistently adhered to the comuni zati on of the
Republ i ¢ of Korea based on revolutionary ideas of so-called “single Chosun” in
the covenant of its Labour Party and Socialist Constitution. The Nationa
Security Lawis a special lawin force that is a mninmumlegal instrument
required to safeguard the national security against the strategies of

Nor t h Kor ea.

Article 20

Stipulation of the Constitution and | aws on the pursuit of peace and the
prevention of war

209. The Constitution is based on the ideal of the pursuit of peace. To
realize this goal, “the mssion of ... peaceful unification of our homel and”
i s emphasi zed and the will to “contribute to lasting world peace and the
comon prosperity of mankind” is expressed in the preanble to the
Constitution. Article 5, paragraph 1, of the Constitution also provides that
“the Republic of Korea shall endeavour to maintain international peace and
shal |l renounce all aggressive wars”.

210. A person who agitates to comence hostilities or propagates war agai nst
the Republic of Korea in conspiracy with a foreign country or to spy for an
eneny country is punished under article 101, paragraph 2, of the Crim nal
Code. A person who propagates war between other States in violation of
neutrality orders is punished under article 112 of the Crim nal Code.

Efforts of the Republic of Korea in pursuit of peaceful unification under the
particul ar circunstances in South-North rel ations

211. The Republic of Korea, unlike other nations, has greatly suffered from
division. To overcone this reality, the Republic of Korea has set unification
as the ultimate national task and has consistently pursued the principle of
peaceful unification founded upon the basic order of free denocracy.

Article 4 of the Constitution stipulates that “the Republic of Korea shal

seek unification and shall fornulate and carry out a policy of peacefu

uni fication based on a free denocratic order”. Article 66, paragraph 3,
states that “the President shall have the duty to faithfully pursue the
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peaceful unification of the honeland”. The nation's resolve to achieve
peaceful unification is also declared in article 92, paragraph 1, which

provi des that “an Advisory Council on Denocratic and Peaceful Unification may
be established to advise the President on the fornulation of peacefu

uni fication policy”.

212. The Governnent has made endl ess efforts towards peaceful unification

On 1 August 1990, the Law on Exchange and Cooperation between the South and
the North was enacted to regulate traffic, trade, cooperative projects, and
provi sions for comunication services between the South and the North. The
foundati on for peaceful unification was strengthened with sinultaneous
accession of both sides to the United Nations in Septenber 1991. On

19 February 1992, the Agreement on Reconciliation, Non-aggression, Exchange
and Cooperation between the South and the North was reached. It clearly
descri bed that “aggression and conflict using force should be avoi ded, and the
rel axati on of tension and peace should be guaranteed”. |In particular

article 3 of the Agreenent expressed that “the South and the North shal

neither |ibel nor defame each other”. Article 9 sets forth that “the South
and the North shall not use force agai nst each other and not aggress each
other by using force”, while article 10 declares that “the South and the North
have to sol ve peacefully differences in opinion and contentious problens

t hrough di al ogue and negotiation”. All these provisions have provided a
foundati on from which war can be prevented on the Korean Peninsula. Mreover
an “Attached Agreenent for Execution and Observance of South-North

Reconcili ation” has been arranged. For the inplenentation of these
Agreenents, North-South dial ogue shoul d be resumed as soon as possi bl e.

Article 21

213. As the initial report nentioned, article 21 of the Constitution protects
the freedom of assenbly by providing that “all citizens shall enjoy freedom of
assenbly. Perm ssion of assenbly shall not be recognized”. However, the Act
Concerni ng Assenbly and Denonstrati on has been | egislated to guarantee
peaceful assenbly and denonstration and protect citizens fromillegal violent
assenblies. The Act prohibits assenblies or denonstrations which represent a
clear threat to public peace and order through nass violence, intimdation
destruction and arson, or which intend to achieve the objectives of a
political party dissolved by a decision of the Constitutional Court (art. 5).
Open-air assenblies or denonstrations before sunrise or after sunset (art. 10)
and open-air assenblies or denonstrations held in public places such as the
Nat i onal Assenbly building and the Court, or on main roads (forbidden or
restricted under the presidential decree due to traffic congestion), are

prohi bited for the maintenance of order

214. A person who intends to hold an assenbly does not need perm ssion from
the authorities, but in case of open-air assenblies or denonstrations,
reporting to the chief of the relevant police station is required for

adm ni strative purposes. A person intending to hold an open-air assemnbly or
denonstration nmust submit to the relevant police station, at |east 48 hours
prior to the assenbly or denmponstration, the necessary papers referring to the
purpose, date and tinme, place, sponsor, contact person, name-address-vocation
of the person responsible for the organi zati on, the nunber of peopl e expected
to participate, and the nmethod of denonstration (art. 6). The police station
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chief receives the application and uses it for admi nistrative reference. For
exanple, if the assenbly or denonstration in the application is prohibited
under the Act Concerning Assenmbly and Denonstration, the police chief my
notify the sponsors of this fact within 48 hours fromthe tine of application
This notification does not inply perm ssion for assenblies or denonstrations
by the chief of police. The police chief is sinply drawing the attention of
the organizers to the fact that certain assenblies are forbidden under

rel evant | aws.

215. In the Republic of Korea, the radical and violent denonstration

at nrosphere formed under the mlitary regi nes of the past has yet to conpletely
vani sh. Sonme denmpnstrations |ead to the occupation of traffic lanes in city
centres, the use of firebonbs and stones, and attacks on public offices. For
this reason, the police review the purpose of the assenbly or denonstration
the sponsors previous record of violent denonstration, the inclination of the
participants, the ability of the sponsors to control the participants, and the
likelihood of firebombs. |If it is deened nost likely that the denonstration
will turn violent, the organizers are notified that it is not allowed under
the Act Concerning Assenbly and Denonstration. This is not due to the

anti - Government nature of the assenmbly or denonstration, but only because of
the antici pated vi ol ence.

Article 22
Guar antee of freedom of associ ation

216. Article 21 of the Constitution guarantees the general freedom of
associ ati on and prohibits prior control over association by providing that
“all citizens shall enjoy freedom of association ... giving permssion to
associ ations shall not be admitted”. |In addition, article 33, paragraph 1,
guar antees freedom of associ ation of workers by stating that “to inprove
wor ki ng condi ti ons, workers shall have the rights of organization, collective
bar gai ni ng and collective action”. To guarantee workers' rights to organi ze,
article 8 of the Labour Union Act provides that “enployees (who |live on wages,
sal ari es and/or other inconme) may freely organize or join | abour unions”.

This allows two or nore workers to organize any kind of a | abour union
Article 39 of the Act prohibits nmanagenment from di sm ssing an enpl oyee for his
or her involvenment in the organization and rightful participation in the
activities of a trade union. This article also forbids managenent from
interfering in the operation of a |abour union or rejecting a request for
col l ective negotiation froma |abour union. The worker or union can bring a
case of unfair |abour practice on the part of the enployer to a | abour
commttee conposed of representatives from | abour, management and public

i nterest groups. The committee may grant relief and reconmend crimna

puni shment of the enpl oyer.

Restrictions upon freedom of association

217. Freedom of association may be restricted by law if absolutely necessary
for national security, the maintenance of |aw and order or for public welfare.
Article 37, paragraph 2, of the Constitution describes the general principle
of restricting basic rights. Article 33, paragraph 2, of the Constitution
provi des that only those public officials who are designated by |aw shall have
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the rights to organization, collective bargaining and collective action. In
accordance with this clause, the Labour Union Act and the National Civi
Service Act restrict the above-nentioned rights in regard to public servants.
The scope of and reasons for these restrictions are stated in the initia
report.

218. Article 66 of the National Civil Service Act and article 55 of the
Private School Act prohibit the organization of teachers' unions. Teachers
share common attributes of other workers fromthe viewpoint that they engage
in educational affairs and receive salaries in return. Due to the public and
nmoral di mensi on that education contains, however, teachers bear the sane
social responsibilities as other public servants, and this special character
of teachers' function is deeply rooted in the mnds of the people of the
Republ i c of Korea. Mbreover, the prohibition of teachers' unions guarantees
citizens' rights to education and maintains the nature of the education system
for the benefit of the public, given the fact that the work rel ationship of
teachers cannot be considered the sanme as that of common workers.

219. As a practical measure to guarantee teachers' rights to organize,
article 80 of the Education Act provides that “teachers may organi ze Education
Associ ations at central as well as local levels for the purpose of

pronoting their own econom c and social status”. The Special Act for

I mprovenent of Status of Teachers, effective as of 31 May 1991, provides in
articles 11 and 12 that the Educati on Associ ation can negotiate with or
consult with the Mnister of Education or the Superintendent of Educationa
Affairs on the inmprovenment of treatment and work conditions for teachers.

220. Regarding the Private School Act, which prohibits the organization of
private school teachers' unions, the Constitutional Court decided that since
private school teachers can prompte their econom c and social status through
the Education Association, restrictions or prohibition of the exercise of

wor kers' three basic rights (rights to association, collective bargai ning and
col l ective action) cannot be said to have violated the essential aspects of
their basic rights. These restrictions are not unconstitutional because the
| egi sl ator has determ ned that they are necessary and adequate to maintain the
nature of the educational systemin the interest of the public, and
considering in full the special character of teachers' status and historica
realities of this nation (Decision 89 HEONMA 106 of 22 July 1991).

221. In a decision on article 66, paragraph 1, of the National Civil Service
Act restricting the three basic |abour rights of public servants, the
Constitutional Court stated that “this provision prohibiting |abour novenents
by public officials except for those by actually engaged in | abour does not
violate the Constitutional provision of equality” (Decision 92 HEONBA 1 of

28 April 1992).

222. Article 3, item5, of the Labour Union Act stipulates that a planned

| abour union will not be approved in case it has the sanme organi zati ona

obj ective as an existing |labour union, or if it ainms to interfere with the
normal operation of such a union. This provision has taken into account the
fact that nost of the | abour unions are established on an enterprise basis in
the Republic of Korea. It is feared that the existence of two or nore unions
aimng for the sane group of workers who are already nenbers of a union could
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result in troubles, such as the disintegration of a |abour union, weakened
negoti ati on capabilities, conplication of the negotiating process, and

di sput es anong wor kers and between workers and enployers. The terns of the
Labour Union Act are designed to avoid these devel opnments.

Accession to | LO

223. On 9 Decenber 1991, the Republic of Korea becane a nenber of the

I nternational Labour Organization, the |last United Nations specialized agency
for the Republic of Korea to join. Since 16 June 1996, the Republic of Korea
has been participating nore vigorously in its affairs as a nenber of the
Council. After accession to the ILO the Government has been exerting greater
efforts to pronote workers' rights and enhance international cooperation in
the field of |abour.

Revi sion process of the |abour-related | aws

224. In 1987, the present Labour Union Act underwent a major revision in
keeping with the general trend of denocratization of society. Such
restrictive provisions as limtations on the establishment of |abour unions
were elimnated to guarantee a free and i ndependent | abour novenent. Since
t hen, suggestions have continuously been nmade by various social sectors on
matters that either do not nmeet the current industrial realities or could
possibly restrict workers' rights. |In particular, confrontation between

| abour and managenent over the issues of multiple Iabour unions, ban on third
party intervention, replacement of striking workers, flexible working hours
system and di sm ssal for managerial reasons has made a reasonabl e conprom se
an elusive task. In March 1996, the CGovernnent |aunched the Presidentia
Committee on Labour Refornms conposed of individuals fromvarious fields

i ncl udi ng enpl oyees, enployers, scholars, etc. This Comrmittee ains at
reform ng industrial relations through revisions in |abour-related | ans and
restructuring of the | abour adm nistration organizations.

Regi stration of political parties

225. The initial report already stated that a political party, in viewof its
i mportance, is given special protection under the Constitution. In order for
an organi zation to be registered as a political party eligible for such
protection, it should secure sub-organs necessary to formcitizens' politica
opi nions. According to the Political Party Act, for an organization to be
regi stered as a political party, it nust be conposed of a central party and
district chapters equal to a tenth or nore of the total regional electora
districts for the National Assenbly nmenmbers (art. 25) with adequate
geographical distribution (art. 26). Wen the requirenents are no | onger
satisfied, the Central Election Managenent Conmittee revokes, ex officio, its
registration (article 38, paragraph 1, of the Political Party Act), and the
organi zation is denied the status of a political party. Al so, when the party
fails to win a seat or get nore than two hundredths of the total effective
votes in the general elections for National Assenbly nenbers, the Centra

El ecti on Managenent Comrittee revokes its registration

226. As of June 1996, seven political parties were registered. They include
the New Korea Party (151 National Assenbly nenbers), the National Congress for
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New Politics (79 nenbers), the United Liberal Denocrats (49 nmenbers), the
Denmocratic Party (12 nenbers), the United National Non-Political-
Factionalists, the Christian People's Party, and the Unified Korean Party.

227. One change has been nade in relation to accession to a political party.
Menmbers of the press are now pernmitted to join parties, whereas in the past,
menbers of the press were denied admission in order to maintain the politica
neutrality of the press. The revised Political Party Act of 27 Decenber 1993
al l ows, without any restrictions, these individuals to join political parties
(article 6 of the Political Party Act).

Article 23
Paragraph 1 - Protection of famlies and hones

228. Article 36, paragraph 1, of the Constitution provides that “marriage and
famly life shall be entered into and sustained on the basis of individua
dignity and equality of the sexes, and the State shall do everything inits
power to achieve that goal”. Men and wonmen, of their free will, are supposed
to maintain a denocratic famly systemon an equal footing.

229. Article 779 of the Civil Code prescribes who constitutes menbers of the
famly, notably the spouse of the head of a famly, blood relatives (linea
ascendants and |ineal descendants, brothers and sisters, |lineal descendants of
brot hers/sisters, brothers/sisters of |ineal ascendants, |ineal descendants of
brothers/sisters of |lineal ascendants) and their spouses. But in the socia
sense, the concept of a famly is understood as a sphere centred around a
marri ed couple where close blood relatives live together and lead a joint life
based on | ove and caring. The famly is considered the nost basic unit of

soci ety.

230. In the past, the famly system of the Republic of Korea had the rather
conservative character of a traditional Confucian patriarchy. Wth the
progress of industrialization, urbanization and increased social participation
of wonen, however, the nuclear famly composed of the couple and their
children replaced the extended famly as the comon base unit, and the famly
system has assunmed a nore denpcratic character respecting the dignity of each
i ndi vidual and equality of the sexes. It has already been stated in the
initial report that the Cvil Code was revised on 13 January 1990 to support
this trend.

Par agraphs 2 and 3 - System of marri age

231. Under articles 800, 801, 807 and 808 of the Civil Code, any adult may
freely enter into a matrinoni al engagenent and marry. A minor also can enter
into a matrinmoni al engagenment and into matrinony with the consent of his or
her parents or guardian if he has attained 18 years of age or she has
attained 16 years of age.

232. As for marriage, nonogany is guaranteed where two individuals join of
their own free will; biganmy is prohibited by article 810 of the Civil Code.
An application can be made to the court for an annul ment of marriage when
marri age was i nduced by fraud or duress and in cases of bigamny.
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233. Marriage anong close relatives is forbidden fromthe dysgenic point of
view and traditional ideas influenced by Confucianism Article 815 of the
Civil Code declares null and void a marriage between |ineal blood relatives,
and collateral blood relatives within the range of third cousin. As for

marri age between individuals who share the same surname and famly origin, an
application to the court for an annul ment of that marriage nmay be made under
article 816 of the Civil Code. There are dissenting opinions on the

prohi bition of marriage between individuals who share the same surnanme and

pl ace of origin; the possible abolition of that provision is being studied.

234. The place where a husband and wife |live together shall be determ ned by
an agreenment between them (article 826, paragraph 2, of the Cvil Code). The
coupl e shall exercise the right of proxy for each other in daily household
matters (article 827, paragraph 1, of the Civil Code), and the |iving expenses
of husband and wi fe shall be borne jointly by them unless a specia
stipul ati on has been made between them (article 833 of the Civil Code).

235. Husband and wife may seek divorce by agreenment or unilateral application
to the court. In 1994, the number of marriages and di vorces reported
were 304, 146 and 50, 960 respectively.

Par agraph 4 - Rights of the spouse

236. It was already nmentioned in the initial report that the present

Civil Code, effective from1 January 1991, provides for equal rights and

duti es between husband and wife through joint exercise of parental authority
with respect to a minor child; elimnation of discrimnation at inheritance;
and the right to demand division of properties. Furthernore, the inheritance
| aw was revised in Decenber 1994. Through this revision, the criteria for
gift tax and inheritance tax deductions for spouses were upgraded by a very
wide margin. This signifies the recognition of reasonable property rights
upon j obl ess spouses.

Article 24
Par agraph 1

237. It has already been confirned in the initial report that prohibition of
di scrimnation against children and the protection of children are duly
guaranteed under article 11, paragraph 1, article 31, paragraph 2, and
article 32, paragraph 5, of the Constitution, in addition to relevant
provisions of the Child Wel fare Act, the Labour Standards Act and the
Educati on Act. Sone additional conments will be nade bel ow.

238. Accession to the Convention on the Rights of the Child. The Republic of
Korea, joining in the United Nations effort to protect children, deposited the
i nstrument of ratification for the Convention on the Rights of the Child with
the Secretary-General of the United Nations on 20 Novenber 1991. The first
report transmtted on 30 Novenmber 1994 was exami ned by the Committee on the

Ri ghts of the Child in January 1996.

239. Protection of working children and decrease in the nunber of working
children. The initial report observed that article 32, paragraph 5, of the
Constitution provides that “special protection shall be accorded to working
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children,” and that in accordance with this provision, the Labour Standards
Act sets out restrictions on the working hours of children (arts. 55, 56) and
prohi bits the engagenent of children in any harnful or dangerous work

(arts. 51, 58). Myreover, in order to prevent econom c exploitation of
children, article 53 of the Labour Standards Act states that no parent or
guardi an shall be authorized to make an enpl oynent agreenent on behalf of a
mnor: if the enploynent agreement may be deened di sadvantageous to a mi nor
the parent, guardian or the Mnister of Labour may terminate it. For the
observance of special provisions on child protection, 45 | ocal |abour agencies
nati onwi de gui de and supervi se workpl aces with nore than five workers.

240. In response to these special protection clauses and increased schoo
attendance of children, the ratio of children under 18 in workplaces with nore
than five full-time workers has dropped trenendously from 2.8 per cent (90, 625
out of 3,219,442 total workers) in 1980 to 0.4 per cent (23,916 out

of 6,167,596 workers in total) in 1995.

241. Responsibility of parents to protect children and respect for the
child's views. Parents are responsible for raising children. Article 909,
paragraph 1, of the Civil Code stipulates that “the child who is a mnor

shall be subject to the parental authority of parents”. Article 913 provides
that “a person in parental authority shall have rights and duties to protect
and educate his or her child”. 1In case a person of parental authority abuses

that authority or is guilty of gross m sconduct, or there exists any other
cogent reason for not allowi ng himor her to exercise parental power, or if a
person in parental authority endangers his or her child by m smanagenent of
the child' s property, the court may adjudge his or her |oss of parenta
authority and the right of the managenent of the property of the child
(articles 924 and 925 of the Civil Code). When the person with parenta
authority is representing a child on occasions in which an obligation is to be
assunmed requiring any act of the child, the consent of the child shall be
obtained (article 920 of the Civil Code). Also, a mnor with the ability to
express his or her own thoughts, may conduct business acts with the approva
of his or her parental authority (article 5 of the Cvil Code). Wen the
parents cannot reach agreenent on matters concerning custody in cases of |ega
separation, a child who is nore than 15 years old is consulted as to which
parent he or she wishes to stay with. In case of adoption of a child aged 15
or over, the child shall not be adopted w thout his or her own consent.

242. Accommodation for children in need of protection. Some facilities are
required to provide social protection to children who are abandoned or whose
protectors are not qualified to raise them Article 12 of the Child Wlfare
Act stipul ates necessary protective neasures for this type of child. As of
31 Decenber 1995, 18,074 children were acconmmodated in 269 protective
facilities.

243. Protection of children under the Mnor Protection Act. The M nor
Protection Act was legislated in 1961 to guide and care for mnors. This Act
ainms to protect mnors by stipulating necessary details and by prohibiting

m nors from snoking, drinking, and activities against social virtue. In
accordance with this Act, mnors are prohibited from snoking and drinking and
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from gai ni ng access to certain places including saloon bars and ganbling
houses. Mnors are also not permtted to go into areas designated by the
police as off-limts, to prevent m sdeneanors by m nors.

244, Protection of minors fromviolence, naltreatnment and sexua

exploitation. The Crimnal Code strives to protect mnors from sexua
exploitation and violence. Article 287 provides that “a person who kidnaps a
m nor by force or inveiglenment shall be punished by penal servitude for not
nmore than ten years”. Article 242 states that “a person who, for the purpose
of earning profit, induces a mnor to engage in sexual intercourse, shall be
puni shed by penal servitude for not nore than three years or by a fine not
exceeding 15 nmillion Wn (approximately US$ 19,000)”. Article 34 of the Child
Wel fare Act stipul ates punishnent for the followi ng acts: forcing a child to
perform obscene acts or mediating such activity; having a child under 14
engage in entertaining activities in certain places, including sal oon bars;
maki ng a child beg; and maltreating a child who is under his or her protection
or supervi si on.

245. Protection of children born out of wedlock. The Civil Code provides
equal protection for legitimate and illegitimate children. Children born out
of wedl ock are protected at first by the establishnment of legal famly
relations. This is established through the recognition of the natural father
or nother (articles 855 and 859 of the Civil Code). 1In case it is not
possible to obtain recognition, a child nmay bring a suit against his or her
natural father or nother to demand recognition (article 863 of the

Civil Code). Recognition shall be effective retroactively as fromthe tine of
birth (article 860 of the Civil Code). As a consequence of establishing a
fam |y relationship, illegitimte children are treated equally with legitimte
children in support and inheritance. A child born out of wedl ock shall be
deened to be a child born during marriage fromthe tine his or her parents
marry (article 855 of the Civil Code).

Par agraph 2 - Nanme of the child

246. Concerning the registration and surnane of a child, the G vil Code
provides that a child shall take his or her father's surname, the famly
origin, and enrol in the father's famly registry. 1In the case of a child
whose father is not recognized, his or her nmother's surname and famly origin
are taken, and the child is enrolled in the nmother's famly registry.

However, a child whose father and nother are unknown, wi th approval of the
court, may create a new surname and origin of surnane, and establish a new
famly.

247. Article 49 of the Fam |y Registration Act requires reporting of birth
within one nmonth. A birth report is established by submitting application
papers to the administrative office at the place of birth. For in-wedl ock
births, the child' s father or nother has the obligation to file a birth
report. For birth out of wedlock, the child s nother is responsible for the
birth report (article 51 of the Fami |y Registration Act). As for foundlings,
the head of the relevant |ocal adm nistrative office shall, upon authorization
of the court, establish a surnanme and pl ace of origin, and deci de on a nane
and address under which the child is to be registered (article 57 of the

Fam |y Registration Act).
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Paragraph 3 - Nationality of the child

248. Children born out of wedl ock, foundlings discovered in the Republic of
Korea and children of the statel ess acquire the nationality of the Republic of
Korea in accordance with article 2 of the Nationality Act. Therefore, the
foll owi ng persons shall be nationals of the Republic of Korea: a person whose
father is a national of the Republic of Korea at the time of his or her birth;
a person whose father has died before his or her birth and who was a nationa
of the Republic of Korea at the time of death; a person whose nother is a

nati onal of the Republic of Korea, if his or her father is unknown or has no
nationality; a person who is born in the Republic of Korea and whose parents
are unknown or have no nationality (art. 2, para. 1). |In addition, al
foundlings discovered in the Republic of Korea shall be presunmed to have been
born in the Republic of Korea (art. 2, para. 2).

Article 25

249. The principle that sovereignty resides in the people is declared in
article 1, paragraph 2, of the Constitution, which stipulates that “the
sovereignty of the Republic of Korea shall reside in the people, and all State
authority shall emanate fromthe people”. Under this principle, citizens are
entitled to directly participate in the formati on of the national wll

t hrough: provisions on national referenduns on inportant policies relating to
the national destiny (article 72 of the Constitution); proposed anmendnents to
the Constitution (article 130, paragraph 2, of the Constitution); indirect
participation in public duties through representatives el ected by exercise of
the right to vote (article 24 of the Constitution); and the exercise of their
right to hold public office (article 25 of the Constitution).

Overall local elections

250. Wth regard to the performance of public duties through the exercise of
the right to vote, one of the mmjor changes in the Republic of Korea is the
el ection of the head and council nenbers of |ocal governnents. The
establishnment of |ocal autonony to assure participation of [ocal residents in
| ocal administration was carried out in the Republic of Korea from 1949 to
1961. This practice was suspended, however, during the mlitary regi ne and
not renewed until arrangements were nade for the direct election of |oca
council menmbers in 1991. This was extended to heads of |ocal governnents,
resulting in the conplete restoration of the citizen's right to participate.
El ections were held on 27 June 1995 under the Public Ofice Election and
Unfair Election Prevention Act for the follow ng governnent offices: head of

the |l ocal governnent, i.e. a Special City, 14 netropolitan cities and
provi nces; 230 primary areas of Shi (city), Kun (county) and Ku (borough); and
for a total of 5,715 local council nenbers, i.e. 931 greater area-Ileve

and 4,541 primary area-|evel elections.

Enact nent of the Public Ofice Election and Unfair Election Prevention Act and
its main contents

251. The Public Ofice Election and Unfair Election Prevention Act was
| egi sl ated and prorul gated on 16 March 1994 to provide a | egal basis for the
prevention of unfair elections. It also ainms to pronote better understanding
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of the electoral systemand to bal ance the adm nistration of each el ection
through the systemati zati on of diverse acts such as the Presidential Election
Act, the National Assenbly Menber Election Act, and the Local Council Menbers
El ection Act into a single election |legislation. The Act states in article 1
that “the purpose of this Act is to hold fair elections in accordance with the
free will of the citizens and denocratic procedures, and to contribute to the
devel opnent of denocratic politics through the prevention of election-related
unfairness”. It stipulates, in detail, various matters concerning the method
and procedures to be followed during el ection

252. The right to vote is granted to citizens over the age of 20. The

m ni mum age for electoral eligibility for citizens is 40 for President and 25
for nmenbers of the National Assenbly, local councils and head of |oca
government. However, the right to vote and electoral eligibility are denied
to individuals ruled to be inconpetent by the court or who have not finished
serving a sentence no | ess severe than inprisonment.

Guarantee of universal, equal, direct and secret ball ot

253. Article 41, paragraph 1, and article 67, paragraph 1, of the
Constitution declare the principle of universal, equal, direct and secret
ballot. The concrete ternms for application of the principle can be found in
the Public Ofice Election and Unfair Election Prevention Act which stipul ates
the exercise of a single vote per person (art. 146) and the guarantee of
secrecy (art. 167).

254. Regarding the equal ballot, the Constitutional Court has expressed the
opi nion that “according to the constituency chart of the Public Ofice

El ection and Unfair Election Prevention Act, 'Haeundae-ku, and Kijang-kun
Constituency of Pusan city' and 'Kangnam ku B-Constituency of Seoul' exceed
the nati onwi de constituency average of 175,460 inhabitants by nore than the
al l oned 60 per cent variation, and therefore, demarcation of the two
constituencies, as a derogation of the |egislative discretion of the Nationa
Assenbly and viol ation of voter equality principle, is unconstitutional”

Article 26

255. The preanble to the Constitution states that “W the people of Korea ..
[ have] determined to ... afford equal opportunities to every person ... in all
fields, including political, economc, social and cultural life”. Meanwhile,
article 11, paragraph 1, of the Constitution provides that “all the citizens
shall be equal before the law, and there shall be no discrimnation in
political, economc, social or cultural life on account of sex, religion or
social status”. Equality before the |aw and equal protection of law is nmade
clear in those provisions.

256. Concrete contents have already been illustrated in detail in the
rel evant sections of the initial and this report, inter alia, the section on
article 2 of the Covenant.
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Article 27

257. In the Republic of Korea, as already nentioned in the initial report,
every individual enjoys the right to appreciate one's own culture, to profess
and practise one's own religion and to use one's own | anguage. Although the
mnorities in the strict sense of article 27 of the Covenant do not exist in
the Republic of Korea, nationalized overseas Chinese or other non-Korean
nationals in the Republic of Korea enjoy their respective culture, religion
and | anguage, in accordance with the Constitution and the Covenant.

258. I n November 1991, the Republic of Korea ratified the Convention on the
Rights of the Child. Wth the acceptance of obligations in regard to

provi sions on protecting the rights of mnority or native children (article 30
of the Convention), the Republic has reaffirnmed its basic policy of protecting
mnorities' rights.



