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1. The Commttee considered the second periodic report of the Republic of Korea
(CCPR/ U 114/ Add. 1) at its 1791t and 1792 neetigh s (see CCPR/ C/ SR. 1791 and SR. 1792),
held on 22 COctober 1999, and adopted the followi ng concluding observations at its
1802 neeting (CCPR/ C/ SR. 1802), held on 29 October 1999.

A. |ntroduction

2. The Committe welcones the second periodic report subnmitted by the Republic of
Korea within the specified tinme limt. The Conmittee regrets, however, that despite
its cooment that the initial report of the State party did not include sufficient
in formati on about inplenentation of the Covenant in practice, the second periodic
report suffered fromthe sane deficiency. The Committee further regrets the I ack of
responses to a nunber of questions posed by its menbers during the exam nation of the
report. As aresult, the Cormittee was prevented fromfully nonitoring conpliance by
the State party with all provisions of the Covenant.

B. Factors and difficulties affecting the inplenentation of the Covenant

3. The Committe appreciates the security concerns of the State party that result
fromthk fact that no final agreenment has been reached between the two Koreas. The
Committee stresses, however, that citing security concerns does not of itself justify
restrictions on Covenant rights, and that even when a state party is faced with
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genui ne security problens restrictions on rights nmust neet the requirenents of the
Covenant .

C. Positive factors

4. The Committee commends dissenination of the report anong non-governnmenta
organi zations that contributed significantly to the Conmttee's exani nation of the
report. The Conmittee takes note of an increasing openness of society, as is

evident from abolition of the Performance Mnitoring Comrittee, which had been
responsi bl e for censorship of the performng arts.

5. The Conmittee notes the enactnment of a number of |aws ainmed at strengthening
protection of Covenant rights, especially the rights to equality protected under
article 2, paragraph 1, and articles 3 and 26 of the Covenant. These |aws include
the Basic Wnen' s Devel opnent Act, anmendments introduced in the Enploynent Equality
Act, the Handi capped Enmpl oyment Act, the Gender Discrimnation Prevention and Reli ef
Act and the Prevention of Donestic Violence and VictimProtection Act.

6. The Committee notes measures undertaken to enhance awareness of the Covenant
and of human rights in general that include obligatory human rights training for
judges, lawyers and prosecutors. It also welcomes the translation into the Korean
| anguage and distribution of the major international human rights instrunments.

D. Principal Areas of Concern and Recommendati ons

7. The status under domestic law of the rights provided for in the Covenant
remai ns unclear, particularly since the Korean Constitution does not enunerate al
of these rights and the extent and criteria under which they may be linmted. The
Comrittee is concerned that article 6 of the Constitution, according to which
international treaties ratified by the State party have the same effect as domestic
| ans, has been interpreted as inplying that |egislation enacted after accession to
t he Covenant has status superior to that of Covenant rights.

8. The Committee reiterates its grave concern expressed after considerati on of the
initial report regarding the continued existence and application of the Nationa
Security Law. According to the State party, the National Security Lawis used to
deal with legal problens that arise fromthe division of Korea. However, the
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Committee is concerned that it is also used to establish special rules of detention,
interrogation and substantive liability that are inconpatible with various articles
of the Covenant, including articles 9, 18 and 19.
The Conmittee reiterates the reconmmendati on nade after consideration of the
State party's initial report that the State party phase out the National
Security Law.

9. The Conmittee considers that the scope of activities that may be regarded as
encouragi ng "anti-state organi zations" under article 7 of the National Security Law
i s unreasonably wi de. From the cases that have come before the Conmittee in
i ndi vidual comuni cations under the Optional Protocol, and other information
provi ded on prosecutions brought under article 7, it is clear that the restrictions
pl aced on freedom of expression do not neet the requirements of article 19,
paragraph 3 of the Covenant, as they cannot be regarded as necessary to protect
nati onal security. The Covenant does not permit restrictions on the expression of
i deas, nerely because they coincide with those held by an eneny entity or may be
considered to create synmpathy for that entity. The Committee al so enphasizes that
internal directives regardi ng prosecution policy do not provide adequate guarantees
agai nst the use of article 7 in a manner that is inconpatible with the Covenant.
The State party nmust urgently amend article 7 so as to make it conpatible with
t he Covenant.

10. The Conmittee is deeply concerned about the | aws and practices that encourage
and reinforce discrimnatory attitudes towards women. |In particular, the famly
headshi p system both reflects and reinforces a patriarchal society in which wonmen
have a subordinate role. The practice of identifying the sex of foetuses, the
di sproportionate percentage of boys anong second and third-born children and the
hi gh rate of maternal nortality that apparently arises fromthe nunber of unsafe
abortions are deeply disturbing. The Committee stresses that prevailing socia
attitudes cannot justify failure by the State party to conply with its obligations,
under articles 3 and 26 of the Covenant, to ensure equal protection of the |aw and
the equal right of men and wonmen to the enjoynment of all the rights set forth in
t he Covenant.

11. \While welcoming the new legislation enacted by the State party for the
prevention and puni shnent of donestic violence, the Conmttee remains concerned at
the high |l evel of such violence and the renaining i nadequacies in |law and practice.
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Specifically, the Conmittee is concerned that the of fence of rape requires evidence
of resistance by the woman, that nmarriage to the victimof rape provides a defence
to the accused, and that it appears that marital rape is not a crimnal offence.

The new | egi sl ati on on prevention and puni shnment of donestic viol ence should
be strengthened by elinminating existing | egal rules that weaken the protection
of women agai nst such viol ence.

12. The Conmittee is concerned over the extent of discrimnation against wonen in
enpl oyment, over the |lack of adequate protection for the high nunber of women
enployed in small enterprises and over the disparity between the earnings of men
and women.
In order to ensure conpliance with articles 3 and 26 of the Covenant, the State
party nust pronote effective inplementation of the Gender Discrinination
Prevention and Relief Act enacted in January 1999, and adopt positive neasures
to guarantee equality of opportunity and conditions of enploynment for wonen.

13. The law of crimnal procedure, under which the detention of a suspect is subject
to judicial review only if the detainee |odges an appeal, is inconpatible with
article 9, paragraph 3, of the Covenant, which provides that every person detained
on a crimnal charge shall be brought pronptly before a judge or other officer
authorized by law to exercise judicial power. The excessive |length of perm ssible
pre-trial detention (30 days in ordinary cases and 50 days in cases involving the
Nati onal Security Law), and the lack of defined grounds for such detention also
rai se questions of conpliance by the State party with article 9.

The State party must amend its |aw so as to ensure respect for all the rights

of detained persons provided for under article 9 of the Covenant.

14. The Conmittee takes note of the procedures for nonthly nonitoring of conditions
in detention centres by prosecutors, but it is concerned that these and other

nmechani sns are not adequate to prevent instances of torture and cruel, inhuman and
degradi ng treatment of detainees. The snmall percentage of cases in which conplaints
of torture or cruel, inhuman and degrading treatnment lead to action against

officials calls into question the credibility of the existing procedures of
investigation. The Committee is also concerned that non-conpliance by the State
party with the requirements of article 9 of the Covenant, and the seemingly
wi despread reliance of the prosecuting authorities and the courts on confessions by
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accused persons and acconplices, facilitate acts of torture and cruel, degrading and
i nhuman treatnent by interrogating officials.
Est abl i shment of an independent body to investigate allegations of torture and
amendnents of the crimnal procedure nmentioned in para. 15 above should not be
del ayed.

15. While the Conmittee wel cones the abolition of the "ideol ogy conversion oath",
it regrets that it has been replaced by a "l aw abi dance oath". Fromthe information
provided to the Comrittee it remmins unclear which prisoners are required to sign
the oath and what the consequences and |l egal effects of the oath are. The Committee
is concerned that the oath requirement is applied, on a discrimnatory basis
particularly to persons convicted under the National Security Law, and that in
effect it requires persons to nake an oath to abide by a law that is inconpatible
with the Covenant.

The "l aw abi dance oath" inposed on sone prisoners, as a condition for their

rel ease, shoul d be abolished.

16. The Committee regrets that, in view of the paucity of information provided in
the report and in the responses of the del egati on during consideration of the report
it is unable adequately to assess the extent of judicial independence. It is
particularly concerned about the system of reappointnment of judges that raises
serious questions about judicial independence.
The State party rmust provide full details on the system and actual practice of
judicial appointnments.

17. The extensive use of w retapping raises serious questions of conpliance by the
State party with article 17 of the Covenant. The Committee is al so concerned that
there are no adequate renedi es by way of correction of inaccurate information in
dat a- bases or for their msuse or abuse.

18. The prohibition of all assenblies on major roads in the capital would appear
to be overbroad. While some restrictions on assenblies on main roads in the
interests of public order are permssible, article 21 of the Covenant requires that
all such restrictions be in conformity with the | aw and be necessary in a denocratic
society. The absolute restrictions on the right to hold assenblies on main roads
i nposed by the State party do not neet these standards.
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19. The Committee notes the changes in law that allow teachers to formtrade unions,
and public servants to form work-place associ ations. Nevertheless, the Conmittee
is concerned that the remaining restrictions on the right to freedom of association
of teachers and other public servants do not neet the requirements of article 22,
par agraph 2, of the Covenant.
The State party should continue with its programre of |egislation regarding the
ri ght of association of public servants with the object of ensuring that all
persons in Korea shall enjoy their rights under article 22 of the Covenant.

20. The Conmittee wel comes the withdrawal by the State party of its reservations
on articles 23 (para. 4) and 14 (para. 7). It strongly recommends that the State
party review the remaining reservations on articles 14 (para. 5) and 22 with a view
to their eventual wi thdrawal.

21. In relation to the Committee’s Views on Communications subnmitted under the
Optional Protocol, the Conmittee finds it inappropriate that the State party should
require the author of a communication on which the Conmmittee has expressed its views
to seek a renedy through the donestic courts, by way of further appeal or a claim
for conpensation.
Rat her than referring such cases back to the donestic courts which have al ready
pronounced on the matter, the State party should i mediately proceed to give
effect to the Views expressed by the Committee.

22. The Conmittee calls on the State party to continue its efforts to provi de human

rights education to its public officials. It recommends that the State party
consi der maki ng such education obligatory, not only for public officials but for
menmbers of all human rights-related professions, including social workers and

medi cal personnel.

23. The Conmittee requests that the State party submt its third periodic report
by 31 Cctober, 2003. That report should be prepared in accordance with the revised
Gui del i nes adopted by the Committee (CCPR/ CJ66/GUJl) and should give particul ar
attention to the issues raised in these concluding observations. The Conmittee
requests that these concludi ng observati ons and the next periodic report be w dely
di ssem nated in the Republic of Korea.



