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. 1 NTRODUCTI ON
A. Mandate of the Special Rapporteur
1. The Comm ssion on Human Rights, in its resolution 1994/87, decided to
deal with the situation of human rights in Zaire, for which purpose it
appoi nted a Special Rapporteur. In its resolutions 1995/69 and 1996/ 77, the

Conmmi ssion took note with appreciation of the reports of the Specia
Rapporteur, decided to keep the probl em under consideration and extended his
mandate. This docunent therefore constitutes the third report and contains
i nformati on that was available up to 20 Decenber.

B. Activities of the Special Rapporteur

2. During the year under review, the Special Rapporteur held consultations
in Brussels from9 to 13 Septenber and in Geneva on 25 and 26 Novenber, as
well as 9 to 13 Decenber, during which he interviewed a | arge nunber of
political |eaders, menbers of international human rights organizations,
scientists, geographers, historians, journalists and anal ysts of devel opnents
in Zaire. He had neetings with the Permanent Representative of Zaire to the
United Nations Ofice in Geneva and with the human rights adviser to the
Prime Mnister of Zaire.

3. On 30 May he requested the Governnment to extend himan invitation to
visit Zaire from1l4 to 26 October, and repeated his request on 24 July and
17 Septenber. On 2 Cctober the Governnment agreed to the mssion but warned
that the present report should reflect any findings in an objective manner

4. During his mssion the Special Rapporteur visited Kinshasa, Gonma and
Bukavu, armed conflict already taking place in the latter towns. He was
unable to go to Wira, for reasons of United Nations security. |In Goma he

visited a pigny or Batwa conmunity.

5. In Zaire he had talks with the following officials

M. Kamanda wa Kanmanda, Deputy Prine M nister and Mnister for
Decentralization, M. Nsinga Ndjuu, Mnister of Justice, M. Lokondo Yoka,
Deputy M nister for Foreign Affairs, M. Anzuluni Benbe, First Vice-President
of HCR-PT and M. Lutundula, one of the second Vice-Presidents, M. Sal onbn
Tudi eschi, human rights representative in the Prinme Mnister's Cabinet,

M. At hanase Kahanya Ki nuha Tassi, Deputy Governor of the Northern Kivu
region, M Mashako Manba Sébi, Mayor of Gomm and Pastor Kyenmbwa Wal u Mona,
Governor of South Kivu.

6. In the absence of the Chairman of CNPPDH, he had two separate interviews
with three of its nmenbers, nanely, Sal ondon Tudi eschi, Colonel Miidi N kéni, a
mlitary judge, and Bokoko Maurice Bl ondel, representative of the journalists.

7. He had a working neeting with the Bureau of CNE, attended by its Chairman
and Vi ce- Chai rman, Bayona Baneya and Kasongo.

8. He al so spoke with Myr. Faustin Ngabu, the Catholic Archbi shop of Gome.
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9. He had neetings with representatives of United Nations bodies - for
exanpl e the del egati ons of UNHCR i n Bukavu and Goma and UNDP in Goma, Bukavu
and Kinshasa, as well as with the Director of the United Nations el ectora
assi stance ni ssion.

10. He received the follow ng non-governnental organizations:

Associ ation des cadres pénitentiaires du Zaire, Association internationale des
avocats et nmgistrats défenseurs des droits de |I'home, Association Liberté,
Associ ati on MJUNGANO, Associ ation national e des entrepreneurs zairois (ANEZA);
Associ ation pour |la protection des droits de |I'home (APDH); Association
zairoi se de défense des droits de |'homme (AZADHO); Canpagne pour |a paix

CARI TAS- Bukavu; Centre des droits de |'home et du droit humanitaire; Centre
d' information, de recherce et de solidarité avec |le Zaire, Centre pour |la
formation et la protection des droits de |I'home (CFPD); Centre zairois de
|"enfant at de la famlle; Collective des Associations de défense des droits
de |' homme au Nord- Ki vu ( CADHO- Nor d- Ki vu); Conmmi ssion el ectorate indépendante;
Conmi ssion justice et paix-diocése de Goma; Comite pour |la dénocratie et |les
droit de |'homme (CDDH); Conseil national des associations pour |la dénocratie
et les droits de |'homme; Conseil pour la paix et la reconciliation (COPARE)
Conseil régional des ONG (CRONG ; Corps de volontaires observateurs du Zaire;
Déf ense internationale des enfants, Eveil de |a Fenme; Fédération des droits
de |' home; Fédération pour |a défense et |la protection des droits hunains;
Femmes chrétiennes pour |a dénocratie et |e dével oppenment; Fenmmes et enfants
pour |les droits de |'home-Kasai Occidental; Fraternité nationale des prisons
au Zaire; CEAPO Sud-Kivu; Gande vision; Goupe Anps; Groupe des voluntaires
pour la paix (GVP); Goupe Jérém e; Hetitiers de la justice; Institut de
recherce pour la paix, Légion d amtié pour la paix et la solidarité entre les
peupl es; Les amis de Martin Luther pour les droits de |'homre-Ki sangani; Ligue
de conscientisation des électeurs; Ligue des droits de |I'home au Mani ema

Li gue des droits de |'home-Zaire; Ligue des electeurs; Ligue nationale pour
les élections libres et transparentes; Ligue zairoise de défense des droits
des étudi ants et des él éves; Ligue zairoise des droits de |I'home

(LI ZADHO- f édér ati on Sud-Ki vu); Ordre des pharnaci ens; Paix pour |les
déshérités; Programme national de prevention, de lutte et d'assistance

humani taire aux victines de catastrophes; Pronotion de |a dénocratie et
protection des droits de |'homme; Societié civile-Canpaigne pour |la paix au
Nor d- Ki vu; Soci été civile SYEZA-Sud-Kivu; Soci été internationale pour |es
droits de |I' horme; Toges noires; Voix des sans voix (VSV).

11. He also talked with representatives of the banyanul engue comrunity of

Ki nshasa, the Directors of the Virunga Farners Association (MAGRIVI) and

Shi nga Rwar abuba and Rém Kal éganmire, the menbers of Parlianent whose mandates
had been revoked by HCR- PT.

12. He had neetings with political |eaders such as the Chairman of USORAL,
the Chairman of PDSC and UDI of Southern Kivu and the Chairman of PANADI
who al so acted as representative of the descendants of displaced persons
from Rwanda and Burundi, as well as with menbers of the Cabinet of

Eti enne Tschi sekedi, the former Prime M nister
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M ssion to Rwanda

13. At the request of CHR, the Special Rapporteur has included in his reports
an analysis of ethnic conflicts, including that in Northern Kivu. Certain
information on this conflict Ied the H gh Conm ssioner for Human Rights to
request the Special Rapporteur to undertake a mission to that area.
Unfortunately, the Special Rapporteur failed to receive the required
invitation so that he was only able to make his visit to Rwanda between 6

and 12 July to the town of G senyi, to which thousands of Zairian refugees had
fl ocked.

14. His report on this visit, drawn up on 30 July (E/ CN. 4/1997/ 6/ Add. 1),

gi ves an account of what was happening in Northern Kivu and draws attention to
t he danger of a possible war in Southern Kivu, owing to the repudiation of the
Zairian nationality of the so-called “banyanul engue” and to the possibility of
their arned reaction (see paras. 110 to 116). A little nmore than a nonth

el apsed before the events described later on in this report occurred.

Coordi nati on between the Special Rapporteurs for the G eat lLakes countries

15. In their respective reports, the Special Rapporteur on extrajudicial
summary or arbitrary executions (E/ CN 4/1996/4/Add. 1, para. 121) the Specia
Rapporteur on the human rights situation in Burundi (E/ CN.4/1996/16,

para. 170) and the present Special Rapporteur (E/ CN. 4/1996/66, para. 138)
advocated the establishnent of close cooperation between officials responsible
for the human rights situation in the region. In welcomng this suggestion
ACDH convened a neeting of the three Special Rapporteurs on 18

and 19 January 1996 (see E/CN. 4/1996/69).

16. The three Special Rapporteurs had a further informal working neeting

on 28 May on which no report was prepared but at which HCHR proposed a joint
m ssion to these three countries, which could not, however, be undertaken for
fi nanci al reasons.

17. In view of the extent of the conflict in the region, the Special
Rapporteurs issued a joint statenent, agreed upon by tel ephone, in which the
authorities of Zaire were called upon to avoid any incitation to violence, to
guarantee the security of the inhabitants of their territory and to resolve
the problem of nationality in accordance with international |aw. The

i nternational comunity was requested to take steps to prevent the

humani tari an catastrophe that was in the making, to initiate a dial ogue
between the parties and to enphasi ze the need to convene a special session of
CDH to anal yse the general situation in the G eat Lakes region

C. The Governnent of Zaire and the Special Rapporteur

18. The recommendati on addressed to the State television corporation in Apri
that it should refrain frommentioning the Special Rapporteur's report to CHR
the delay of five nonths before the Special Rapporteur's visit was authorized,
despite two rem nders, the failure to receive authorization for the mssion to
Kivu, the difficulties encountered in establishing contact with the
authorities in Kinshasa, as well as the warning by which the invitation was
acconpani ed, all reveal the Governnent's suspicion of the activities of the
Speci al Rapporteur who is accused of displaying a | ack of objectivity and
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har bouri ng preconcei ved ideas. As much was indicated, in the frank and
cavalier spirit typical of them by Kamanda wa Kamanda, the M nister of the
Interior and Deputy Prime Mnister, and Sal omdn Tudi eschi, human rights
representative in the Cabinet, who in addition conplained that the Specia
Rapporteur was failing to report progress. Wen the Special Rapporteur

poi nted out that the scant progress made had invariably been reported (see
paras. 15, 187, 209 and 251, anobng others, of the first report and paras. 30,
46, 51, 63, 87 and 131 of the second), he was told that progress should be
evaluated not in relation to the previous year but in respect of the situation
prior to April 1990, when the transition to denocracy had begun. The Specia
Rapporteur does not share this view - although he recognizes the progress
inplied by a change froma State party reginme to a multi-party system- which
woul d result in paralysing progress in an area where it should occur every
day, in a continuing and uninterrupted fashion

19. In point of fact, the accusations |evelled against the Special Rapporteur
are the sane as those that are usually directed agai nst Speci al Rapporteurs by
Governnments in whose countries the situation, in the view of CDH, reveals a
consi stent pattern of violations of human rights, in the words of paragraph 2
of Econom ¢ and Soci al Council resolution 1235 (XLII).

20. The Special Rapporteur, in a denmonstration of his objectivity, suggested
to the authorities a nunber of measures that could be inplenented only by
their political will, such as (a) the pardon of all those who had been
sentenced judicially to death and who had been awaiting a Presidential pardon
for a nunmber of years and (b) genuine and frank access for all politica
groups to State radio and tel evision

21. In addition, the Special Rapporteur offered to annex to his report an
account of the alleged progress nade. Unfortunately the suggested measures
were not adopted, nor was the idea of the suggested annex accepted.

22. The Special Rapporteur addressed to the Government seven contmunications -
of the many others received - containing allegations of 115 cases of human
rights violations. He also took urgent action in eight other cases, sonetines
together with the other Special Rapporteurs.

23. Yet neither the author of this report, nor the Special Rapporteur on
extrajudicial, summary or arbitrary executions, nor yet the Wrking G oup on
Arbitrary Detention and Forced or Voluntary Di sappearances received any reply.

D. Ofice of the H gh Conm ssioner for Human Rights in Zaire

24. In his first report, the Special Rapporteur proposed the establishnment in
Zaire of an office consisting of two experts to nonitor the observance of
human rights, provide the Special Rapporteur with information and offer

techni cal assistance to Zairian civil society and the State (E/ CN. 4/1995/67,
para. 277). The Conmi ssion decided to study this proposal which the

Speci al Rapporteur enphasized in his second report (E/ CN. 4/1996/66, paras. 9
to 11 and 134).



E/ CN. 4/ 1997/ 6
page 10

25. Follow ng intensive negotiati ons between ACDH and the Government, an
agreenent on the subject was signed on 21 August, and on 10 Decenber the
O fice was inaugurated synmbolically, in the presence of the M nister of
Justi ce.

E. Zaire's international obligations

26. The first two reports nention the international treaties to which Zaire
is a party and refer to the anomal ous situation prevailing in respect of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment. Events proved the Special Rapporteur right, and on 18 March Zaire
finally deposited its instrument of ratification, although w thout nmaking the
declaration referred to in article 22 concerning comuni cations fromor on
behal f of i ndividuals.

27. The third periodic report due in 1988 under the International Covenant on
Civil and Political Ri ghts has not yet been submitted and the observations of
the Human Rights Committee on the first and second reports of July 1990 are no
| onger valid in view of the transition initiated in 1990.

28. The last part of the initial report to the Conm ttee on Economic, Socia
and Cultural Rights, due in 1988, has not yet been submtted, nor have
subsequent reports.

29. In 1995 (see the second report, para. 12), reports 3 to 9 were submtted
to the Conmittee on the Elimnation of Racial Discrimnation (CERD). In

1996, report 10 was subnmitted, and all were discussed by CERD i n August

(see A/51/18). The Committee regretted that the reports contai ned no concrete
i nformati on on the practical inplenentation of the provisions of the
Convention (paras. 510 and 529-535).

30. In view of events in Kivu, it is worthwhile pointing out that Zaire is a
party to the four CGeneva Conventions of 1949 but to none of the Protocols
addi ti onal of 1977.

I1. GENERAL BACKGROUND | NFORNVATI ON

31. General background information on Zaire, its institutions and politica
devel opnent may be found in paragraphs 23 to 84 of the Special Rapporteur's
first report and paragraphs 15 to 22 of the second. A nunber of basic facts
are presented bel ow

(a) Its population of over 40 million conprises about 450 ethnic
groups - sone of which are called indigenous and others being the result of
the voluntary or forced migrations that took place before or during the
col oni zation period - who speak nore than 200 | anguages (four official and
one national). Zaire has been independent since 1960 and has been governed
since 1965 by Marshal Mbutu Sese Seko;

(b) On 24 April 1990 the transition to denocracy began, culmnating in
the acceptance of a nulti-party systemand a pluralist CNS. Wen it cane
frustratingly to an end, the executive branch of government remained in the
hands of President Mobutu and a Prime Mnister el ected by HCR-PT bel onging to
a political famly other than his own, nanely, the opposition. This schene of
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things eventually and inevitably resulted in a schismof the denocratic
sectors - one sector to which the Prinme Mnister belonged and the other that
did not consider itself represented by him These authorities and HCR PT -
not elected - were supposed to lead the country to denocracy before

9 July 1995, a date that was extended by two years;

(c) None of the present authorities have been el ected and the mandates
of those that were (Head of State and certain nmenbers of HCR-PT) expired in
1991;

(d) The hard fact remains that real power is in the hands of President
Mobutu owing to his discretional control over FAZ and the police, all of whom
enjoy unlimted inpunity. 1/

National Human Rights Institution

32. CNPPDH, in which NGOs, universities and churches were invited to
participate, was created on 18 May 1995, as indicated in the second report
(paras. 21 and 135). CNPPDH was conpl etely unknown to the popul ation at |arge
and it was nentioned only by the Mnister for Foreign Affairs and the Prinme

M nister in 1995, when they said that it would be i ndependent and governed by
the principles set out in Conm ssion on Human Rights resolution 1992/54 and
CGeneral Assenbly resolution 48/ 134.

33. CNPPDH was actually established over a year later, on 29 May. The
Speci al Rapporteur talked with three of its menbers and consulted a | arge
nunber of NGOs concerning its conposition, powers and functioning.

34. The National Conmm ssion has 22 nenbers, half of whomare State officials
(menmbers of ministries, judges, etc.) and the other half representatives of
prof essional, entrepreneurial, trade union, church and other groups. However,
it was said that nany of the latter, including Pastor Luntandila Ndala Zafu,
its Chairman, who is a nenber of the Board of Directors of MPR, have |inks
with the Executive.

35. NGOs do not feel that their participation is welconme. The Decree
establishing CNPPDH nentions the 20 State and NGO representatives but not the
two representatives of the Comté des droits de |'homre maintenant (CDHM, a

prestigious category Il NGO which was not informed it could propose nanmes and
was not invited to the opening. Wen CDHM | earnt of the Decree it presented
two candi dates but only received an “acknow edgenent of receipt”. AZADHO and

VSV were then told that the plenary woul d desi gnate nenbers of the NGOs; no
further information on the matter has been forthcom ng

36. NGOs dealing with human rights matters are al so questioning one of the

Vi ce- Chai rmen, who says that he is the Chairman of the Zairian section of
Amesty International, a section that is not recognized by its honme office and
whi ch, noreover, could not as such take action in the country.

37. Three directors conplain about the |lack of resources, since CNPPDH al one
possesses certain facilities donated by a European enmbassy. The journali st
Bokoko Maurice Blondel is of the view that these resources will not be
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provi ded by a Governnent that is violating human rights. He added that CNPPDH
was not received by the Prine Mnister and that “it is incredible that | have
been unable to travel to Kivu where an arnmed conflict is raging”

38. Not even the people are aware of what CNPPDH i s doi ng.
[11. HUMAN RI GHTS AND DEMOCRACY

39. The Special Rapporteur has enphasized the close relationship between
respect for human rights and denpcracy which, in his view, is initself a
human right. He has expressed regret that agreenents reached w thout the
participation of the people m ght postpone the transition to 1997; he has
poi nted out that confidence in the political classes has been | ost because of
their failure to inplenent the directives of CNS and that, during the first
8 nonths - out of a total of 24 - of the extended period, only one of the
prior requirenents for elections has been satisfied, nanely, approval of the
Law on the establishment of CNE in an atnosphere of conplete nationa
indifference. He has called 1995 a “l ost year” for denocracy and mai ntai ned
that the programme of October 1995 “is already behind schedul e for 1995, and
it would be unrealistic to try to organize three elections in |less than four
mont hs in 1997" (paras. 57 to 62 of the second report).

40. It appears that 1996 is also a |lost year - and not only because of the
conflict in the east, which began in Septenber, since the slippage began
before then - and that once nore the Zairian people will be frustrated.

41. According to the 1995 tinetable, CNE was to have been established in

Cct ober but was actually set up in January 1996, and elected its officers only
on 18 March. The work of harnonizing various drafts of the constitution was
to have begun in Novenber 1995, but it was only in July that HCR PT was
convened to discuss a text that was approved in October 1996. Moreover, the
trai ning of persons responsible for conducting the electoral census was to
have begun in Decenber 1995 but nothing has been done so far, etc.

Nati onal El ectoral Conm ssion

42. The establishment of CNE represents the only tangible progress made
towards hol ding elections. However it has not received financial support from
the Governnent; it has belied the expectations of society; it has failed to
make the headway anticipated and it has not drawn up a realistic electora
timetable. Yet what is nbst serious is the nmentality of its nmenbers.

43. As regards the first point, its Vice-Chairmn Kasongo Nyamvie Tanbu
stated that in October the Governnent had nade avail able only 7 per cent of
its budget (14 per cent on 10 Decenber), which was inadequate to enable it to
performits functions. Nor was the Prine Mnister's offer of $1 mllion

on 16 Cctober ever acted on.

44, Wth regard to the second point, the NGOs interviewed stated that, in
agreenent with CNS, CNE was to have been established by society at |arge and
not by the political parties. Mreover they added that “all the nenmbers of
CNE were appoi nted because of their personal connections or because they were
mlitants or clients of politicians, and do not represent civil society:
there are 22 nobutists and 22 tschi kesedi sts, so that CNE is sinply another
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body of the political class”. Such was the disillusionment that in May 1996
t he I ndependent El ectoral Conmi ssion was established, foll owed by CENSURE-Z,
to informthe population of its rights and to nonitor the electoral process.

45. CNE stated that the | aw does not require representation of civil society,
that its menmbers guarantee its independence and that many of them are not
political mlitants and represent social bodies, “so that after CNS ci vi

soci ety was divided into pro-FPC and pro-USORL factions”.

46. On bal ance the anobunt of progress achieved is discouraging: the

i nterm nabl e debates that take place in Parliament are repeated in CNE, as
denonstrated by the two nonths required to elect its bureau and the failure to
establish regi onal commi ssions (that of Kinshasa was set up in August).

Mor eover, the extensive discussion of basic texts (census, referendum and

el ections) is out of all proportion with the length of the transition period.

47. On 17 April CNE drew up a tinetable that was to have begun in Novenber
with the census which, however, has not yet been conducted, and the referendum
that was to have been held on the constitution in Novenmber was postponed to
February (and will be difficult to carry out). This was to have been foll owed
by general elections in March 1997 (presidential and parlianmentary), June
(provincial) and July (nunicipal). No one found it surprising - and what is
even nore serious - nobody could have cared less - that on 17 July the

Chai rman of CNE suggested that it was uncertain that the transition period
would end in July 1997. Owning to the arnmed conflict in the east the pil ot

regi stration of electors was postponed to January. CNE was studying a new
timetable at the tine this report was being concl uded.

48. \Vhat the Special Rapporteur finds nmore disturbing, however, is the
mentality of CNS and the political class. The first thing its Bureau said was
that “Zaire has done what the international conmunity requested of it, namely,
it has approved the relevant legal texts and a financial contribution. Now
the ball is in the court of the international comunity, which should provide
the necessary funds.” It would appear that, in the mnds of politica

| eaders, denocratization and the establishnent of a reginme based on the rule
of law and ensuring respect for rights and freedons is sinply a response to
external pressures and not the noral and political obligation of Zairians.

49. CNE' s shortcomings led its Vice-Chairmn Georges Nzongola Ntalaja to
dismiss, for simlar reasons, the desire expressed by the less politicized
sectors for greater participation by civil society.

The constitutional debate

50. In Cctober, HCR-PT approved a draft constitution on which a referendumis
to be held. Two opposing views energed: whereas the denocratic el enents
stood up for the drafts and ideas of CNS, many of them were rejected by

el ements close to the CGovernnent. Cenerally speaking, the views of FPC won
the day. As a result, the regine will be of a sem -presidential nature and
not parliamentary as desired by CNS. The Prime Mnister will be elected and
appoi nted by the head of State fromanong a |ist of names proposed by the
majority. He may, noreover, be renpved by the President (according to the CNS
draft he would be elected by Parlianment and could not be dism ssed by the
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President). Mreover, the federal system agreed upon by CNS will be
denaturalized and the nane of the country will be Federal Republic of Zaire
and no | onger Congo. 2/

51. The Special Rapporteur was infornmed that only for cosnetic reasons was it
stated that a referendum would be held on the CNS draft.

52. The Law concerning the referendumon the constitution, which is to take
pl ace in February, was al so approved. The El ectoral Code also has to be
approved; this will be done followi ng the referendumon the constitution

53. Unfortunately there has been no national debate on the problem of the
nationality of persons deprived of it by the [aw of 1981 or on neasures to
prevent refugees supplied with identity cards taken from expelled Zairians
fromvoting illegally (E/ CN 4/1997/6/Add. 1, para. 126 (c)).

Violations of parlianentary i mmunity

54. In dealing with various cases of human rights violations in section 1V,
the Special Rapporteur draws attention to certain instances of violations of
parliamentary inmunity. The persons concerned had invariably adopted a
critical attitude to the Executive, regardl ess whether they were nenbers of
the opposition or the political famly of the head of State. The Specia
Rapporteur considers these violations to be particularly serious since they
reflect an autocratic spirit inconpatible with a process of transition to
denocracy, and call in serious question the future of the eventual State based
on the rule of |aw

55. Furthernore, on 6 March when the opposition was holding its conference in
the Pal ace of the People - the seat of HCR-PT - those present were beaten by
soldiers without regard for their parliamentary status.

IV. CIVIL AND POLITI CAL RI GATS

56. The Rapporteur made special inquiries to determ ne whether any socia
sectors detected progress in the human rights situation. Neither the victinmns,
nor the human rights workers, nor yet the authorities reported much

i mprovenent. The authorities nentioned only the establishment of CNPPDH and
CNE, a subject already discussed. The Rapporteur also notes as one

| egi sl ati ve advance - though regrettably not yet translated into action - the
adoption of the Press Act by the Transitional Parlianment, a matter which wl|
be di scussed bel ow.

57. The report on the subject which the Governnent had prom sed hi m never
reached the Special Rapporteur. Except for the authorities, all those
interviewed within and outside the country were unani nous: there has been no
progress as regards respect for the right to life and to physical and nenta
integrity, nor as regards freedonms. There has even been some regression

I mpunity hol ds sway.

58. The follow ng paragraphs |list specific cases of human rights violations
whi ch occurred during the period under review and shoul d be added to those
covered by the report on the mission to Rwanda (E/ CN. 4/ 1997/ 6/ Add.1). The

| egal background is dealt with in the previous reports.
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A. Right tolife

Death penalty

59. In a reply fromthe Procurator-General received when the report for 1995
had al ready been distributed, on cases transmtted in that year, it is stated
that the perpetrators of the nurder of the priest Edouard Grass were sentenced
to death at first instance, but that the sentence is under appeal

60. It is also reported that Kamana Kadiri Emmnuel was sentenced to death
for nmurdering the secretary of the Governor of Southern Kivu, but that a new
trial has been ordered.

61. On 2 August soldiers killed a taxi driver in Kinshasa for not handi ng
over his vehicle to them Three days later, to appease the indignant public,
a court marshal sentenced the perpetrator to death and his acconplice to
five years' inprisonnent.

62. These cases show that the death penalty is fully in force, and the
soundness of the advice given to the authorities to grant reprieves. The
penalty has not been carried out for a long tinme, but those sentenced to it
are nunerous.

63. The Zairian authorities habitually cite this severity as exenplifying
their effort to put an end to inpunity.

Political assassinations

64. No crinmes of this kind were reported in 1996.

Enf orced di sappear ances

65. None were reported.

Arbitrary deprivation of life by excessive use of force in repressing crine

66. Exanples of this kind of offence are the follow ng cases transnmitted to
the Governnent: (a) Tenbo Kavasiva, killed on 11 April at Bukavu by police;
(b) M ndeze N yetegeka, nurdered on 26 April by nmilitary personnel in the
Virunga district, Goma; (c) Mihanbi kwa Wetwamai, a pregnant wonan killed by a
servi ceman who raided her house on 1 June, also shooting and woundi ng her
husband.

Arbitrary deprivation of life through abuse of power shielded by inpunity

67. Plunder as a neans of livelihood by servicenen and nmenbers of the
security services, shielded by their inmpunity, is the nost frequent cause of
of fences against |life, as has been described in previous reports. Anobng the
cases transmtted were those of: (a) the nun Corazolle, victimof a raid by
servi cemen and pl ai ncl othes police on the Ki npangu Convent, which they entered
under fal se pretenses (23 Decenber 1995); (b) Vumilia, executed in May by the
servi ceman known as Kokorico, who was shi el ded by being posted el sewhere

three days later; (c) Lazare Nduka, Mal enda Buhi ka and Dani el Llienda (only

13 years ol d), shot dead by nenbers of the Civil Guard on 7 February at
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Canmp Luka, Kintanbo; (d) On 16 May Doudou Tshiyoyo Lunu Badi sanj was executed
by menbers of SARM entrusted with guarding the UNDP prem ses in Kinshasa, for
havi ng reported the nanmes of those who stole vehicles belonging to that

agency; no progress has been nmade with the judicial inquiry; (e) On 2 August
Nzuzi M sidi was nurdered in Kinshasa by Corporal Mnima Luzolo for refusing
to hand over his vehicle; (f) On 10 Septenber Luzitu Kika was nortally wounded
by a commando led by the Civil Guard nmenber Muduangwefa for having collected a
debt. The court closed the inquiry.

Death by torture

68. Torture has not decreased. The Special Rapporteur has not only seen

phot ographs of tortured persons, but also saw at the ETAG detention centre in
Rwanda six persons who were arrested and tortured in Zaire and then expelled
to its nei ghbour country with which they have no Iinks at al
(E/CN. 4/ 1997/ 6/ Add. 1, para. 97). The cases of death fromtorture - anong

the many known to the Rapporteur - transmtted to the Governnent are

those of (a) Sadi Mako, tortured by the Civil Guard, Kinkole Section

(b) on 28 January, several Bahunde peasants, arrested at Mwmeso by

Sub-Li eutenant Katita and his squad and taken to the headquarters of the
eighth district, at Goma. Anobng them Kanul ete Ngabo and Byanungu Bar ok

died, while the 15-year-old girl Kahima Bakul u was shot dead by Corpora

Il unga Fabi en and her corpse flung into the river Mweso. O her detainees were
al so tortured; (c) on 20 Septenber in Kinshasa, Kabungulu Mitundu Baudouin
and in Beni, tortures inflicted in the Sarayevo cachot of the Cvil Guard for
a whol e nmonth; (d) on 31 July Jules Kasholo Munyali and Kal ume Kitonge were
arrested in Bukavu with two other young persons and put in a cachot at Kavamu,
where they were kept without food for six days and tortured. On 3 August they
were burnt with a hot iron on the hands and feet, allegedly by order of the
judge trying their case. On 6 August Jul es Kasholo Munyali died, and on

8 August Kal une Kitonge; (e) on 31 January the serviceman Mikini, who was
being held at the Ndolo mlitary jail, died.

Deat hs through failure to performthe duty to protect life

69. These cases cone under the head of failure to performthe two duties laid
down in the International Covenant on Civil and Political Ri ghts to guarantee
for all persons their human rights (art. 2) and protect their lives (art. 6),
a subj ect discussed in previous reports. 3/

70. The cases of this type of offence conmitted in the Northern Kivu region
are described in the report E/ CN. 4/1997/6/Add. 1.

71. W nust al so consider other kinds of failure to neet the obligation to
provi de protection, such as deaths in prison fromillnesses left wthout
attention, as happened on 15 March at the Makal a central prison in Kinshasa
when two detai nees, Ki bungu Boki and Lul enbo Bukal a, died from diarrhoea.

Deaths fromfailure to performthe duty to protect life during arnmed conflicts

72. The reports on cases that may be considered as serious infringenents of
the Geneva Conventions are dealt with in section Xl
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B. Right to integrity

73. The Special Rapporteur has the duty to denounce rape of women detai nees,
one of the nost abject forns of torture. Anpbng the cases reported in 1996
were those of: (a) Victorina Sabini, arrested on 11 May in Gona and taken to
Ki nshasa, where she was raped by nine SARM agents and then, upon their orders,
by other prisoners, as well as undergoing other tortures; (b) three wonmen who
asked to remai n anonynmous detai ned at the end of Novenber 1995 in SARM

prem ses in Gome, where they were raped and beaten for several days.

74. O her cases of torture not resulting in the victims death were those of:
(a) in January, Luanda Ki bako, Bahati Di eudonne, Asimva Maligarerwa, Alira
Kubuya, Mihi ndo Mawazo and Bonane Bandu, Bahunde peasants from Mmeso,

bel onging to the sane group as two others who died fromtorture and a girl who
was executed. They were released only on 8 May; (b) Moaire Lubutu, arrested
on 15 June at Korotshe by mlitary personnel engaged in the Kima operation

he was tortured at Sake and rel eased after five days; (c) Kabanba Citwara and
Bahati Kanyamm, at Beni between 31 July and 6 August; (d) nine Banyamul engue
wonen, arrested on 9 January near Wira while they were working on a building
site, by order of the Zone Superintendent who refused themthe right to work
Some of them were suckling their babies and they were all beaten and forced to
abandon their children; (e) Ms. Abdou, tortured at Katindo on 18 February by
SARM per sonnel, who al so robbed her; (f) simlar treatment inflicted on

Ms. Sifa on 8 March at M keno, Goma; (g) 11 vendors at the “23 Cctober”

mar ket , Ki sangani, arrested and tortured by the Civil Guard on 18 April for
refusing to pay a tax; (h) Miunva Ngabu, arrested on 2 January at Isiro by the
Civil Guard and burnt on various parts of her body; (i) on 29 May Chryson

i hambanmbuka, arrested and tortured in the SARM cachots at Nyongera; (j) on

14 March, M. Moni and M. Opetabu, tortured by two soldiers of the Cvi

Guard in Upper Zaire.

75. Situation of the prison population. Despite sone progress here and
there, the prison situation is no different fromthat described in previous
reports. It is praiseworthy on the part of Prime Mnister Kengo to have
ordered the closure of a number of jails for failure to nmeet standards, but

| ess so that they should have been opened shortly afterwards with no nmateria
i mprovenent of their infrastructure.

76. An AZADHO study dated 28 May on the Mdenseke-Futi prison for juveniles
reports inprovenents in the diet, thanks to efforts by the Mnistry of
Justice. Nevertheless, it states there has been no electricity for four weeks
and no water for three. The crop field is used as a shooting range for the
army. Health conditions are the biggest problem No medici nes have been
delivered to the establishnment since 1991. Care is provided only at the
request of nenbers of religious orders. The establishnent's school is also
attended by children fromthe nei ghbourhood who are not delinquents and the
prem ses are in a ruinous state. The cost of schooling is charged to the
parents.

77. 1t was stated that wonmen prisoners in the Tshiamal a prison, Kisangani

are authorized by the police to go out and prostitute thenselves, and nust
share their earnings with the warders. There are no workshops and there is no
medi cal care
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78. According to BAP (Prison Assistance and Surveillance Ofice) only the
Bukavu Central Prison, in Southern Kivu, has sonme beds. Everywhere el se
(Bukavu itself, Wira and Katana) the inmates sleep on cenent floors or on the
ground; the toilet facilities are filthy.

79. A report by three VSV human rights workers arbitrarily inprisoned
in October in a SARM cachot in Kinshasa (see para. 104) is revealing

as to the treatnment of the inmates there: inhuman and cruel conditions;
constant ill-treatnent, to the point of slavery; overcrowled cells

(up to 19 inmates); lack of beds; access to the toilets depending on the
warders' nood; nental, though not systenmatically physical torture.

C. Right to security of person

80. The Special Rapporteur has paid particular attention to this right
(E/CN. 4/ 1995/ 67, paras. 156-159 and E/CN. 4/ 1996/ 66, paras. 75-79), which is
bound up with all the others, because it is one of those npbst seriously
violated in Zaire. The cases described m ght well have been put in other
sections, but the variety of rights infringed in each of themis such that it
has been decided to include themin this part. Reports say: women were
arrested and tortured in order to be robbed; mlitary personnel canme into the
house, beat its occupants and robbed them she was released after paying the
person who arrested her; they fired at himfor not taking a menmber of the
mlitary in the taxi; servicenen nmade an arnmed raid on the house; the soldiers
fired at the group in the market place; the nmenbers of the Civil Guard carried
of f nmore than 80 bicycles they found; they made us pay an illegal fine; they
shut us up in the church to I oot our houses; | had to hand over three goats
and ny harvest; they raided the nedical centre and took away all the

i nstruments and nedi ci nes; they beat himuntil he told them where the dollars
were; they attacked himand raped his wife and daughter; they took away the
pri est who was sayi ng nmass because he said “supposing that Mbutu dies one
day”; they put up barriers to stop people passing and demandi ng noney for
letting themthrough, 100,000 new zaires at sone barriers and 600, 000 at

ot hers; etc.

81. The victins in these cases included: the priest Leon Iwele (4 February);
Ri chard Mapi nga Nguma, pastor of the Branham st Church; D eudonne Bondel e
Nakaj eni (27 August, |santuka); Raphael Ntandi anga Msenabantu (23 June,

Kal anba- Mouji); M. Mondi enba and his son Tajoe, aged 10 (7 August, Bolikito);
M. Maurice (9 April, The Vol canoes, Gomm); a woman surnaned Si nankudu

(16 April, Mangobo); M. Misonbolwa (19 April, M keno, Goma); M. Ruenze

(25 April, Mkeno, Gonm); M. Lukineho and M. Shengoko (30 April, Gonm);
Adriano Egwa (21 June, Ngevaya); Pierre Kiminu and his wife (1 January,

Ki nshasa); Jean Kal ema Di ata, AZADHO representative (25 February, Lufungul a
canp); Mazaya Leta, Kanmuma Fudi and Mayaganl a M kaba (25 March, Gungu); and
many ot hers.

D. Right to liberty of person

82. The evidence shows that the right to liberty of person, enshrined in
articles 3 and 8-11 of the Universal Declaration of Human Rights and articles
9 and 10 of the International Covenant on Civil and Political Rights,
continues to be flouted. Arbitrary arrests are nmade easier by the
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non- exi stence of habeas corpus and by the anarchy that reigns in the functions
assigned to the police services, all of which are enpowered de jure or
de facto to arrest people.

83. An instructive case of arbitrary detention is that of four crew nmenbers
of an Air Liberia cargo aircraft which was chartered by various NGOs, such as
CARE Australia, OXFAM and CARITAS, to convey humanitarian aide to Goma and
whi ch was al so under contract to another undertaking to send a cargo of
mlitary caps to Uganda. On 26 July, during its stopover at Gonmm, the
aircraft was raided by Zairian mlitary personnel and its pilot and crew
detai ned for four nonths w thout any charge being brought. This was done
solely in pursuit of internal and external political objectives: to prove
that the international conmunity - NGOs and intergovernnmental organizations,
all alike - is involved in attacking Zaire; that it supports the Government of
Rwanda; and that Zaire is not responsible for the arns trafficking in the
refugee canmps of which the Security Council accuses it.

84. The arbitrariness of the proceedi ngs becane evident with their rel ease,
for they were freed on the day of a visit by the Prine Mnister to London
One of those who were detained is Scottish

85. Another arbitrary act is the very long deprivation of freedominflicted
on Leonard Nyarubwa, Federal President of the PANADI in Kivu, detained in Goma
since 27 July on a charge of inciting the population to disobedi ence and
rebel l'i on.

86. The Special Rapporteur transmitted the follow ng cases to the Governnent:
(a) Bartheleny Kabila Kabul e, Executive Secretary of the Institute of Studies
for Denocracy and Devel opment (Institut d' études pour |la dénocratie et le
dével oppenent), arrested on 13 Novenber 1995 at Ki ntanbo by SARM he renmained
in custody for 40 days without being brought before a court; (b) Sebastian
MP" ana, Jean Roch Sanba and Ni kbi aanmba Bukaka Manbueni, arrested on 9 January
i n Kinshasa by SARM personnel for taking photographs of the victins of the
previ ous day's air accident and rel eased with no charges brought between 48
hours and 7 days later; (c) Leon Baykukya Takai she, Director of Lega

Assi stance for the Defence of Human Rights (Assistance juridique pour |la
défense des droits de | homme), arrested in Beni on 10 May for sending a

| etter about the human rights situation to the Procurator-General of the
Republic; (d) Steve Moikavi, Gaby Kianusuku, Georges Losala, M chel Drunu,

St eve Moi kayi, BEwol o Dande Moongo Mounmba Muntu ne Mwa ne, Dianfutisa Luweso,
Longono Afo Moongo and Mapi pi Mdtinmana, arrested in Kinshasa for trade union
activities on 4 June; (e) 19 peasants from Rutshuru, held from9 January

to 18 May at the Makal a prison, Kinshasa, w thout any charge bei ng brought;
(f) 41 blind persons fromthe Mama Mdbutu Institute for the Blind (Institut
Mama Mbbutu pour aveugles), arrested on 24 February by gendarnmes for
protesting against the Director; (g) Milunba Tshishi ku, Tshiongo Masudi and
M. Edunba Songi, activists in the “Toges noires” organization for the defence
of human rights, arrested by mlitary personnel on 3 Septenmber for their

prof essional activities; (h) Paluku Mahiwa, Kabuyaya Ki hundu and M. Kayuyu,

| ocal |eaders or connected with them arrested on 1 June in Lubero;

(i) Richard Ilunga Kitwa, Paul Minba, John Numbi and M. Mmepo, directing
menbers of the UFERI, arrested on 16 Novenber in the 9th mlitary district
and, in the case of the latter two, transferred to Kinshasa; (j) the union

| eaders of the Directorate General of Taxation, Mpipi and Wl o, arrested on
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8 August by the Civil Guard by order of the Director Mngbondo for incitenent
to strike; (k) 16 and 17 July saw the arrest in simlar circunstances of

Al bert Mopiti, Onaputa Midinbi, Lubanda Mani ma, Sal enmani Mashaka, Toussai nt

Ki | undu, Mvul a and Nkel efa, |eaders of the “Solidarité/DGC trade union. They
were rel eased w thout having been brought to court.

87. We nust also nention the cases of the parlianmentarians Bavel a Vuadi
arrested on 10 January on the occasion of a menorial nmass for the victinms of
the air accident that had occurred 48 hours previously, for witing to the
Head of State charging himwith responsibility for it; Etienne Tshisekedi
arrested at his hone on 4 June in connection with a student denonstration; and
Joseph O engha Nkoy, arrested by order of the Procurator-General of the
Republ i ¢ under powers del egated by the Mnister of the Interior, in pursuance
of Decree-Law 1 of 1961, for a press conference held at the headquarters of
his party.

E. Right to privacy

88. Article 12 of the Universal Declaration of Human Rights and Article 17 of
the International Covenant on Civil and Political R ghts establish the right
of every person not to be subjected to arbitrary interference with his
privacy, famly, hone or correspondence, the additional right to the
protection of the |aw against such interference or attacks also being laid
down.

89. Attacks on the home are daily occurrences and have been highlighted

in all the reports in the sections dealing with the right to security.

The opportunity is now taken of reporting that interference with
correspondence - not dealt with in prior years - is another form of violation
of human rights in Zaire, as illustrated by the follow ng cases: (a) Col one
Mebel enga Dakpwetoma, a mlitary attaché at the ltalian Enbassy, was sunmoned
to Kinshasa, where he was inprisoned at the end of 1995 under the accusation
of insulting a superior, a charge allegedly based solely on a letter addressed
to his famly and intercepted by the security services; (b) an express package
sent to Etienne Tshisekedi from London, containing letters, cassettes, videos,
etc. was intercepted in Kinshasa on 12 August.

F. Rght to a fair trial

90. It is the general opinion that the human right to justice is not
respected in any of its aspects, as was stated in the first report

(paras. 204-214) and in the second (paras. 91-95). There is no judicia
equality between parties, and in conflicts between a nenber of the mlitary
and a civilian, between a rich and a poor person, the outcone is al nost always
favourable to the fornmer. There are various ways in which the |ack of

i ndependence of the judiciary has been denponstrated this year

91. First, there is the instruction given by the Mnistry of Justice to the
courts to refrain fromhaving recourse to the police to get its decisions

i mpl enented, unless it is done through the Mnistry of Justice, which will in
turn apply for the purpose to the Mnistry of Defence.
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92. Another exanple is inpunity: although cases can be cited of nenbers of
the mlitary punished for abuses of power, they are insignificant in the face
of the enormty and daily occurrence of such excesses. AZADHO has protested
several tines, for exanple, at the |lack of progress of the investigation into
t he out-and-out nassacre that occurred during the PALU denonstration

on 30 July 1995. The press releases play up the contradictory claimthat the
i nvestigation directed agai nst the Suprene Leader of PALU, Antoine G senga, is
goi ng ahead very fast.

93. Moreover, judges generally do not apply international human rights
standards, which are donestic law in Zaire, as was shown at the sem nar on
this subject held in July in Kinshasa.

94. A judge's salary is about US$ 6 per month. They work in miserable
conditions, with no tel ephone, paper or |aw codes; the parties nmust pay the
cost of proceedings, and there are judges who, to survive, work in private
chanbers, which is conducive to corruption. And such cases exist, |like that
of the Procurator-General of Shaba, accused of collusion with the “cobaltists”
and “bonbardi ers” (metal and vehicle thieves).

95. Lawyers said that the Supreme Council of Justice is not consulted as to

t he appoi ntment of judges, who, noreover, are often persecuted for politica
reasons or because of their union activities, as happened to the President of
t he Kinshasa Court of Appeal and the National Union of Magistrates (SYNAVAZ),
Nt unmba Kat shi nga Mukoma and the Union's Secretary-General, Armand Ngol a Monga
Anbel e, who on 28 Decenber 1995 wote jointly to the Head of State conpl aining
of illegal appointnents and were suspended fromtheir posts on 12 January by
an Order of the Mnistry of Justice.

G Freedom of opinion and expression

96. On 22 June the new Press Law, No. 96-002, which was very well received by
journalists and human rights bodi es was adopted after protracted debate.
Neverthel ess, there is concern because the Act allows for sources to be
reveal ed, in sone cases even to the security services.

97. In any case, the main conplaint is that the inprovenments prom sed by the
Law are not yet discernible in practice.

98. The evident freedom of expression in the French-|anguage press and in

Ki nshasa is not enough to ensure that the Zairian public are well inforned.
The fact that the reconmendation in the 1995 report, paragraph 126 (“there
nmust be a bona fide liberalization of official radio and television, which are
currently fiefs of the political famly of the President”) has not been

foll owed up, is affecting the transition

99. The nine newsnen who were dismi ssed years ago for political reasons from
the State radio and tel evision have not been re-engaged, despite the efforts
exerted on their behalf by the Archbishop of Kinshasa and M nister Kamanda.
The Mnister of Information is opposed to their reinstatenent.

100. Despite the declarations of Prinme Mnister Kengo that the press is not to
be harassed, because he hopes it will do its own cleaning up, many attacks on
freedom of expression have been reported to the Government, revealing the
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precarious nature of this right. The npst notable cases were those of:

(a) Paulin Tonsele, journalist on the Tenpéte des Tropiques, arrested by the
mlitary on 5 July for witing an article on the banned UDPS march

(b) Bonsange Yemm, editor of the newspaper Manbenga, was sunmoned on 7 March
to appear before the Paz Assossa court for an article on the functioning of
the Division of Finance and Budget of the Mnistry of Defence; (c) the sane
publication was suspended on 20 April for six nonths; (d) Nouveau Débat and
L' Arne were banned on 28 June; (e) Bonne- Année Mihindo, the local radio

wat chdog, was beaten by mlitary personnel in Goma on 4 Cctober and |eft
dying, as a reprisal for an article on the living conditions of the

popul ation; (f) the Zaire Press reporter Sumaili Kilu Ki swaya was abducted
on 25 February in Kinshasa by security officers and subjected to an

i nterrogati on about his professional activities; (g) Lenga Longo, public
relations officer of Quragan Afrique, in conpany with Kiala Bul uku, was
arrested in Kinshasa on 4 July by nmilitary personnel, who confiscated the
vehicle used for delivery of the publication and released them 48 hours |ater
(h) Ladi Luya, editor of the newspaper Palmarés, was arrested on 18 Septenber
in Kinshasa for publishing articles on the health of the Head of State; (i) on
7 Cctober the Tenpéte des Tropiques reporter Gustave Babamani bo was

ki dnapped i n Kinshasa and robbed of all his noney.

H  Freedom of associ ation

101. Once again the human rights NGOs were attacked by the authorities. This
was not in reaction to specific events, but reflected an endeni c suspicion of
nefarious political activities or subservience to unlawful interests. The

M nister of the Interior hinmself told the Special Rapporteur that “many NGOs
are extensions of political parties. They bring cases first to the attention
of the international comunity and not of the Government”. On 8 June two

hi gh-ranking officials of the MPR of Upper Zaire and a nenber of its Nationa
Directorate, speaking in the Lumunba Stadium referred to the NGOs as “sick
chil dren who nust be vaccinated so that they can be healthy adults, |ike MPR’
On 13 Septenber, in Beni, the conmanding officer of the Civil Guard wote a
letter (ref. 197/ GC/ EN COVDT/ BTB/ 96) to AZADHO warning it that he woul d take
action if it continued its revisionist activities.

102. Such actions not only constitute a violation of the right to freedom of
associ ation, but also, as regards the NGOs uphol di ng human rights, inpose a
very serious restriction on the right to protection, to freedom of opinion and
expression and to security of person, and on other fundamental rights.

103. Especially disturbing is the repressive action taken agai nst
organi zati ons concerned with education for denocracy, at a time when
preparations for inportant electoral processes are in full sw ng.

104. (a) One of the npbst serious occurrences was the arbitrary detention

on 28 Cctober, on SARM prem ses in Kitanmbo, Kinshasa, of the President of

VSV Fl ori bert Chebeya Bahizire, the coordi nator Haroun Moongo Ngudja and the
mlitant Benjam n Bashi Nabukuli, for the [awful act of seeking information on
events in Kivu; they were not released until 2 Novenber. The matter is
serious inasnmuch as CHR, in its resolution 1996/70, supported those who
cooperate with the United Nations, which applies to the VSV in general and to
its management in particular. 1t should be added that there was no | ega

basis for the arrest, whose duration exceeded the legal time-limt, and that
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they were unlawfully denied the right to receive visits; (b) Misitu Wanzi o

Fl avi en, secretary of the Sub-Comrittee on Justice and Peace of the Notre-Dane
de | a Sagesse University parish church, arrested on 3 Septenber for having
organi zed, jointly with the Electors' League, a conference on denocracy and
the elections; (c) Kyal osho Kal unda, Donatien Mazanbi and Lanmbert Mbunganyi,
menbers of the Action Goup for the Devel opment of Human Rights (Collectif

d' action pour |le dével oppenent des droits de |I'homme - CADDHOM), arrested in
Kam tuga on 21 August for publishing the charter of the organi zation; after
being tortured they were rel eased on 29 August upon the intervention of the
M ni ster of Justice; (d) on 3 Septenmber a 15-nmenber arned squad headed by
Kangayani Mvoto, nephew of the Head of State, raided the premi ses of the

El ectors' League, threatening the person in charge, Paul N Sapu, with death
and taking away conputers, printers, fax machines and many other itens. They
then went to the house of Cécile Lula, in charge of the wonen's branch of the
El ectors' League, whomthey tortured; (e) in January the Governor of

Upper Zaire ordered the closure of the offices of the Buta branch of the human
ri ghts defence organi zati on Friends of Nelson Mandel a, on the grounds of
absence of |egal personality, though what |ay behind his action was an

unf ounded charge of rebellion supposedly committed on 7 January; (f) the
Presi dent of AZADHO at I|di ofa, Bandundu Ni caise |kutu Anba, after being
intimdated by the | ocal authorities, was sunmmoned on 26 March and fol |l ow ng
days to the gendarnerie and accused of incitenment to revolt, the sole grounds
for the charge being the action taken by AZADHO to denounce corruption in

Kal anganda; (g) Al ain Hgende, AZADHO representative in Basankusu, was
constantly threatened with death by nilitary authorities of the zone and by
the mayor of the town; (h) Didi Mwati Bul anmbo, coordi nator of CADDHOM was
arrested on 25 July at Mwenga, Southern Kivu, and then rel eased on bail. The
charge was an article in a CADDHOM publicati on, Mwangaza, denounci ng
corruption in the Kam tunga Procurator's Ofice; (i) Kabanza Tabaro Syl vestre
adviser to the regional devel opnent training and exchange programe (PREFED),
harassed on 4 Decenber in Kinshasa by SARM agents; other cases are nentioned
in the sections on other rights.

|I. Freedom of assenbly

105. This right was again infringed, the nost flagrant cases being: the
denonstration by students of the Higher Institute of Conmerce, on 11 June in
Ki nshasa, when the security forces posted at the People's Pal ace attacked the
young people with their now tinme-honoured ferocity, |eaving a teacher and 18
students wounded, and the UDPS march in Kinshasa on 5 July, which could not
take place owing to the enornmous and threatening police deployment.

J. Right to dignity of the person

106. Dignity of the person is a constant in international human rights
instruments. It is the “foundation” of freedom justice and peace, according
to the first paragraph of the preanble to the Universal Declaration of Human
Ri ghts; the inportance of its recognition is stressed in the fifth paragraph
and in article 1, as also in many provisions of the 1966 Covenants.

107. The facts set forth in this section may well be dealt with in others, for
they concern of fences against a wide variety of human rights. Nevertheless,

it has been decided to devote a special chapter to highlighting the utter
contenpt displayed by the Zairian arned forces for their fellow creatures.
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108. In a pastoral letter dated 22 January the Catholic bishops expressed
their deep revulsion at the treatnent which was accorded to the bodies of the
victinms of the air accident of 8 January in the Ndolo market, and which
scandal i zed even a people accustoned to death and torture.

109. The same contenpt for human dignity is evidenced by accounts concerning a
ki nd of slavery to which people are subjected by the mlitary in Kivu. It has
been reported that: (a) “In the Beni zone, Ruwenzori and Batalinga
comunities, the parachute troops of the 321st Battalion, sent to control the
rebel s, have gone over to operating as itinerant traders. Because of their
own depredations, there are few vehicles on the roads and they cannot
transport their nerchandi se, so they capture nen and wonmen and meke them carry
heavy bundl es, on foot, over distances of up to 50 or 80 knmi; (b) On 7 August
about 20 nmen and wonen, captured on the Rwanda-Kirindi road by parachute
troops, were forced to take drunms of oil to a place over 50 kil onmetres away,
on foot; (c) on 8 Septenber a detainee was made to carry bundl es to Bul ongo,
over 80 kilonetres away, where he arrived two days later. To prevent his
runni ng away, he spent the night shut up in the prison at Kikura and was sent
on his way again the next day. Sone of the victins gave their names:

Kayonso, Babatw ka Nguvi kama, ©Mathe Vagheni, Nbus Naghuma, and ot hers.

110. All these sources state that the civil and mlitary authorities know what
is going on, but do nothing to stop it. One source said that “in Beni this
has been going on since 1993, though with ups and downs”.

V. THE HUMAN RI GHT TO NATI ONALI TY

111. The Speci al Rapporteur has again expressed his concern at the violence in
the eastern part of the country and his conviction that the |land conflict

bet ween the so-call ed indigenous ethnic groups and the Banyarwanda has been
exacerbated by political considerations connected with electoral processes and
the | aws governing nationality. 4/

112. The armed conflict in Southern Kivu arose fromsimlar causes, though it
has reached a nuch higher level of intensity (see section Xll). In view of
its disastrous consequences, this conflict will be considered in greater
detail .

113. However, aside fromthe problem of Kivu, deprivation of nationality is
today a way of punishing political dissent.

A. Leqgislation prior to 1971

114. Already before independence there were arguments about the nationality of
the inhabitants of Kivu. Masisi, Rutshuru, Idjw Island and other areas

bel onged until 1910 to the Kingdom of Rwanda-Urundi, at that tine a German
colony. In 1922 the League of Nations handed over those territories to
Bel gi um which in 1925 annexed themto the Congo. Later the colonia

adm ni stration organi zed the transplantati on of persons (see

E/ CN. 4/ 1997/ 6/ Add. 1, para. 19). The transplanted popul ati on thenceforth had
the sane status as those nowadays called “original inhabitants”, and
accordingly Legislative Decree 25/554 of Novenber 1959 |aid down that citizens
of Rwanda- Urundi could el ect and be elected to councils on the sane terns as
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Bel gi ans with nmetropolitan or Congol ese status, provided they could

prove 10 years' residence in the Congo. Wile this Decree made no reference
to nationality, it did regulate one of the effects thereof: the right to vote
and to be elected to public office. On 23 March 1960 El ectoral Law No. 13
reaf firmed that a person required Congol ese status in order to vote

or 10 years' residence in the Congo to be a citizen of Rwanda- Urundi

115. Resolution No. 2 of the Brussels Round Table, prior to independence,
recogni zed as Congol ese all persons who had al ready been recogni zed as such
Some of those taking part in that Round Table were actually children of

transpl anted persons, sitting as Congolese. This resolution remained in force
until 1964, since neither the Fundamental Law of 19 May 1960 nor the Law

of 17 June on public freedons, which were to cone into force on 30 June in the
Bel gi an Congo and Rwanda-Urundi, dealt with the subject of nationality.

116. Article 6 of the so-called Luluaburg Constitution of 1964, in accordance
with Resolution No. 2 of 1960, declared to be Congol ese as of 30 June 1960 al
persons one of whose ascendants was or had been a nenber of a tribe or part of
a tribe established in the Congo before 18 COctober 1908 (la nationalité
congol ai se “est attribuée, & la date du 30 juin, & toute personne dont un des
ascendants est ou a été nenbre d une tribu ou d' une partie de tribu, établie
sur le territoire du Congo avant le 18 octobre 1908”). The Banyarwanda are
Bahutu or Batutsi who were established in the territory of the Congo before
that date, and are therefore Congol ese by virtue of nationality of origin and
not by naturalization. They therefore continued to be treated as such in
censuses and el ections, and this was confirmed in a Decree of

18 Sept ember 1965.

117. The 1967 Constitution does not repeat the wording of the previous one,
but article 46 thereof provides that the matter shall be regul ated by

| egislation. Transitional article | maintains in force all such rules as are
not contrary to the Constitution. |In practice this matter continued to be
governed entirely by the Constitution of 1964, and wherever the new Charter
referred to “Congol ese” (arts. 5, 7, 11, 15, 17, 18, 21, 37 and many others),
it was always understood that this meant those whom the previous |aws had
recogni zed as such.

B. The laws of 1971 and 1972

118. These rules are criticized for collectively granting Zairian nationality
to the Banyarwanda. The Decree-Law, adopted by the Head of State when
Congress was in recess, provided that persons originating from Rmvanda- Urund
and established in the Congo as of 30 June 1960 were Zairians as of that date.

119. There is no argument about who the author of that Decree-Law was:

Bi sengi mana Bart hél ény, a Rwandan refugee who had cone to the Congo in 1960 -
and was therefore not Congol ese because he did not have the 10 years

resi dence prescribed in previous laws - at that tine President Mbutu's
Cabinet Director. |If the Decree-Law granted “col |l ective recognition” of
nationality, it was only to those who, |ike Bisengi mana, were not Congol ese,
i.e. to those who did not neet the requirenents of previous |laws, not to those
who were al ready Congol ese



E/ CN. 4/ 1997/ 6
page 26

120. The nationality act required under the Constitution was pronul gated only
on 5 January 1972 as Law No. 002, article 1 of which recognized as Zairian

on 30 June 1960 any person with one ascendant who was a nmenber of one of the
tribes established in the territory of the Republic of Zaire as defined by its
frontiers of 15 Novenber 1908 and subsequent nodifications. Article 15 added
that persons originating from Rwanda- Urundi who had taken up residence in the
provi nce of Kivu before 1 January 1950 and had thenceforth continued to reside
in Zaire until the entry into force of the Law acquired Zairian nationality as
of 30 June 1960.

121. This Law is consistent with those of the colonial period and those first
adopted after independence in that it refers to a period of 10 years
residence in Zairian territory, and at the nost it can be argued that under
its provisions Zairian nationality is “collectively” taken away from - not
granted to - persons of Rwandan origin who arrived in Zaire between 1 January
and 30 June 1950. Those transplanted before that date were already Zairians.

122. The 15 August 1974 revision of the Constitution in no way anmends the Law

of 1972, but on the contrary maintains it in force until it is repealed
(transitional art. 1). Only the 15 February 1978 revision deals with
nationality, but w thout changing the rules in force, i.e. the 1972 Law. the

new article 11 provides that Zairian nationality is unitary and exclusive, and
that the legislation shall determine the conditions for its recognition
acquisition and |l oss. Hence, by what is now constitutional authority, those
declared to be Zairians under the Law of 1972 continue to be so.

C. Law No. 002 of 29 June 1981

123. This Law was adopted and voted in a context of pressure resulting from
the fact that in Northern Kivu the “original” ethnic groups were in a
mnority. The Bahunde totalled 15 per cent and could be left with no
political representation. The great mgjority were Banyarwanda.

124. The Law erroneously assunes that the Banyarwanda - whomit considers as
aliens - collectively acquired Zairian nationality under Law No. 002 of 1972.
This is declared in the statenent of reasons, announcing that the new Law
expressly abrogates article 15 which had collectively granted Zairian
nationality to groups of aliens established in the country. It declares to be
Zairian as of 30 June 1960 any person one of whose ascendants is or has been a
menber of one of the tribes established in the territory of the Republic of
Zaire as defined by its frontiers of 1 August 1885, nodified by subsequent
conventions (art. 4). It could be argued that this provision results in
abrogation under the Constitution of Law No. 002 of 1972, and that accordingly
the transpl anted inhabitants would have |ost their Zairian nationality from
the date of its enactnent and been left stateless, in contradiction with every
principle of international |aw on human rights. Even were this so, the
effects of this Law could not extend to the children of transplanted persons
born while the latter were Zairians.

125. In inplementation of the Law, Decree No. 061 of 1982 cancels the
certificates of nationality issued under the Law of 1972.
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126. The Law of 1981 is contrary to article 12, on equality before the | aw, of
the Constitution then in force, so in case of conflict the latter nust have
precedence over the forner.

127. CERD in its report expressed the view that the provisions of
Law No. 81-002 are contrary to article 5 (d) (iii) of the Convention with
which it is concerned (A/51/18, para. 525).

D. The Transitional Constitution

128. The 1981 Law was vi gorously debated at the 1991 and 1992 neetings of the
Nati onal Sovereign Conference, where it was agreed that this matter shoul d be
settled so as to prevent Zairian citizens frombeing |eft stateless, which
woul d put Zaire anpong the countries that violate fundanental human rights.
Neverthel ess, the Transitional Constitution does not solve the problem

E. Principles of international |aw

129. Deputy Prine Mnister Kamanda is right in maintaining, in a letter to the
United Nations Security Council dated 24 Cctober, that the adoption of rules
and regul ati ons concerning nationality is a matter subject to the sovereignty
of individual States. Nevertheless, the Special Rapporteur considers that

i nternational human rights norns place limtations on the exercise of such
sovereignty. The Convention on Certain Questions relating to the Conflict of
Nationality Laws (The Hague, 12 April 1930) requires States Parties to
recogni ze the laws of other States “in so far as (they are) consistent with
(the) conventions” and principles of international |aw

130. The first limtation concerns the principle of non-discrimnation, which
is the basis for all international human rights |law and is exenplified by
article 55 of the Charter of the United Nations, article 2 of the Universa
Decl arati on of Human Rights, article 2.1 of the International Covenant on
Civil and Political Rights, article 5 of the International Convention on the
Eli m nation of All Fornms of Racial Discrimnation and article 2 of the African
Charter on Human and Peopl es' Rights.

131. It is discrimnatory to deprive a person of his nationality for any cause
other than treason or to do so only in respect of the nmenbers of two tribes
because of events that occurred over 100 years ago.

132. The second limtation is to be found in article 12 of the Internationa
Covenant on Civil and Political Rights and article 12.2 of the African Charter
on Human and Peopl es’ Rights, which establish the right to reside in and
return to one's own country. Since this right may be invoked only by the

nati onal s of a country, revocation of nationality inplies | oss of the exercise
of that right. Normally - and the case of Zaire is an obvi ous exanple -
persons deprived of their nationality neither have, nor acquire, another; as a
result, such persons are left wi thout the protection of any State.

133. The third Iimtation stems fromarticles 1 and 8 of the 1961 Convention
on the Reduction of Statel essness, the principles of which nay be consi dered
as customary international |aw and under which Zaire has the obligation to
recogni ze as Zairian anyone born in its territory (see E/ CN. 4/1996/ 66,

para. 85).
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F. The present state of the problem

134. The Law of 1981 and the rules governing its inplementation had no
practical consequences in everyday |ife because the Banyarwanda continued to
be considered Zairian (passports, etc.). The Law did, however, have inportant
political effects, such as the cancelling of provincial elections in Kivu

in 1987.

135. The anti-Rwandan feeling noted by the Special Rapporteur

(see E/CN. 4/1996/66, para. 26) was increased by the arrival of

over 1.2 million refugees in 1994. An HCR-PT Commi ssion, headed by

Vangu Manmbueni, investigated the inpact of their presence. |Its conclusions
reveal an “ethnic cleansing” spirit, since it is stated that Rwanda has been
attenpting to acquire Zairian territory and to supplant its indigenous

i nhabitants since 1985 and that the Tutsi are preparing for a “Hamtic

Ki ngdoni to be known as the United States of Central Africa or the Republic of
the Vol canos. All Zaire's problens are blaned on the United Nations,
westerners in general, Tanzania (for organizing the Arusha Conference),
Burundi and Rwanda; these allegations culmnate in a call for the “liberation”
of Kivu. The Commri ssion did not permt its menmbers to disagree with its
findings; a nenber who criticized it was first prevented from speaking, then
di smi ssed fromhis post and deprived of his nationality.

136. The report led to the HCR-PT agreenents of 28 April, which were one of
the i medi ate causes of the conflict in Southern Kivu. They called for the
uncondi ti onal and inmedi ate expul sion of all refugees and i mmgrants and the
revocation of the land titles of inmgrants or transplanted persons who had
obtai ned Zairian nationality under false pretences (according to the
interpretation of legislation prior to that of 1981, all such persons fel
into this category).

G Deprivation of nationality as a political sanction

137. One proof of the political nature of the nationality problemis the

HCR- PT di smi ssal of four parlianmentarians fromtheir posts on the grounds that
they were Rwandan nationals or collaborators: Cyprien Rwakabuba Shinga (a
Zairian Tutsi who had served as regional adviser for Rutshuru since 1959,
provincial mnister, Senator, political conm ssioner in 1975, nenber of the
Central Commttee and the State MPR party Disciplinary Conmittee and,

since 1994, National Adviser); Mitiri Miyengo (Hutu) and Rény Kal egamre (a
Havu, and therefore a nenber of an “original” ethnic group, who had served as
muni ci pal and regi onal adviser in 1958 under the Bel gians, MPR parlianmentarian
and nenber of the Vangu Conmi ssion, from which he was di sm ssed because of his
opinions). The arbitrariness of this action was confirnmed by the opinion to
the contrary expressed by the HCR PT Judicial Committee. Opposition
parliamentarian Christian Badi bangi was al so disnissed fromhis post when it
was discovered that, while in exile, he had married a French citizen, thereby
acquiring French nationality and | osing that of Zaire.

H  Exercise of other human rights

138. Revocation of the right to nationality deprives nenbers of the Tutsi and
Hutu ethnic groups of at |east two other rights:
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(a) The right to reside in one's own country, already nmentioned above.
The HCR- PT agreenents of 28 April entailing the expulsion of all transplanted
persons and inmmgrants, are in flagrant violation of article 12.4 of the
African Convention, even if applied to foreigners - which they are not.

(b) The right to take part in the conduct of public affairs, the
exerci se of which requires a nationality.

VI. ECONOM C, SOCI AL AND CULTURAL RI GHATS

139. It has already been noted that the country's econonic decline

(paras. 223-225 of the first report) has had a negative inpact on the

enj oynent of econom c, social and cultural rights, and that it appears that
no effort is being nade to conply with article 2 of the Covenant on Econom c
Social and Cultural Rights, which states that each State Party nust “take
steps ... to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights” recognized therein

(paras. 104 et seq. of the second report). Nor have any efforts been made to
conply with article 8 of the Declaration on the R ght to Devel opnent

(Ceneral Assenmbly resolution 41/128), which states that States Parties should
undertake “all necessary neasures for the realization of the right to

devel opnent and shall ensure, inter alia, equality of opportunity for all in
their access to basic resources, education, health services ...”. This
failure to take effective neasures was noted by the Comrittee on the

El i m nati on of Racial Discrimnation (CERD), which enphasi zed that the
Government had not even provided information on steps taken to ensure the

enj oynent of those rights (A/51/18, para. 518).

140. There are no progress reports. The country remains in a state of abysma
poverty, and the unani nous opinion is that there has been no econom c grow h.
Inflation, which had dropped to |l ess than 500 per cent in 1995, rose to

over 5,000 per cent in 1996

A. Right to education

141. The situation prevailing in previous years remmi ns unchanged. Education
accounts for only 2 per cent of the national budget, a figure inpossible to
reconcile with the stipulation that each State Party nust take steps to the
“maxi mum of its available resources”. This is borne out by reports prepared
by the United Nations Children's Fund (UNICEF), the Mnistry of Planning
(Mnistere du plan) and the Ofice for the Inprovenent of Education (Service
pour une neilleure éducation)

142. Half of the country's 12 nillion boys - but only 42 per cent of its

girls - attend school. No nore than 1.5 million of those children, of whom
only 32 per cent are girls, reach secondary school. One factor in this
discrimnation is the fact that fathers prefer to have boys educated; attenpts
are being nmade to inprove the situation through UN CEF-sponsored awareness
proj ects.

143. The rate of enrol ment anong children between the ages of 6 and 11
declined from 70 per cent in 1985 to 55 per cent in 1995. In one school in
Kinshasa, it fell from602 in 1994 to 225 in 1995.
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144, On 5 July, the Governnent ordered the suspension of the practice
described in the first report (para. 232) whereby parents subsidized basic
education in the public schools (a teacher earns US$ 1.00 per nonth) and
prom sed to remedy the situation. Unfortunately, on 29 August the Governnent
revoked the order, nerely suggesting that parents should pay no nore than
during the previous year

145. The Speci al Rapporteur wi shes to point out that, on 9 April, the

Prime Mnister issued several encouraging instructions concerning the teaching
of human rights, including study of the Transitional Constitution, the

Uni versal Declaration of Human Ri ghts and other instruments. On 15 March, he
instructed the Mnistry of Information and the Press to ensure that radio and
tel evisi on progranmes enphasi zed the fact that “our diversity is a treasure
which allows us to speak of national unity” rather than an obstacle to

devel opnent. However, it has been stated repeatedly that these instructions
are not being foll owed.

B. Right to health

146. Statistics show that no progress has been nade; instead, the situation
has worsened for |ack of appropriate policies. Only 1.3 per cent of the
budget is allocated to health. UN CEF reports that the nortality rate for

chil dren under one year of age, which was 113 per thousand in the 1970s,
dropped to 90 per thousand in the 1980s but rose to 135 per thousand by 1994.
Li fe expectancy, which was 47 years in 1984, declined to 45.4 years in 1995.
One quarter of the children under five years of age suffer from severe

mal nutrition, while 11 per cent of urban and 74 per cent of rural dwellings do
not have drinking water.

147. The Government had to deal with a cholera epidemc in March. A study
carried out by the Association for the Protection of the Local Heritage of the
Bas- Fl euve reported that in this region, in addition to nmany epi denic
illnesses such as cholera and typhoid, there is a serious Acquired | mune
Defici ency Syndrone (AIDS) problemand a |ack of effective, realistic officia
programmes to conbat that disease in an uninforned population with a

60 per cent illiteracy rate. Similar situations were reported to the

Speci al Rapporteur by NGO representatives in other regions.

C. R ght to work

148. Once again the Special Rapporteur nust deplore the delay in paynment of
the salaries of public officials. The Prinme Mnister's efforts to ensure
their regular paynent, which initially nmade it possible to nake good the
arrears, have since been frustrated. It nust be added that when salaries are
paid on a monthly basis, the ambunts in question are of nom nal value in a
country where inflation has reached the |levels indicated above. The delays in
sal ary payments to public officials have led to various conflicts, the nost
recent of which occurred on 20 Decenber and involved the enpl oyees of the
Central Bank.
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VII. SITUATI ON OF CHI LDREN

149. The Speci al Rapporteur wishes to reiterate the statenent made in his
first two reports with regard to the levels of school enrol ment and the
exploitation of children; further information is provided in

par agr aphs 141-144 of this report.

VIIl. SITUATI ON OF WOMVEN

150. The statenents made in the Special Rapporteur's first two reports

(paras. 238-241 and 112-115, respectively) concerning | ow school enrol nent
rates for girls (see also above, paras. 141-144 and 146), domestic viol ence,

vi ol ence agai nst wonen - including rape - in prisons and detention centres and
| ower pay for equal work, remain true. According to a report of the

Organi zation of Christian Wnen for Denpcracy and Devel opnent (Organisation de
femmes chrétiennes pour |a dénocratie et |e dével oppenent), wonen are affected
in two ways by the crisis: they have to endure not only the injustices of the
di ctatorship, but also the burden of tradition, yet nost of themclaimto be
perfectly happy. Wnen account for 65 per cent of the national illiteracy
rate, which stands at 45 per cent for the population as a whole. Only

5 per cent of graduates in the technical fields and 13 per cent of higher
education graduates are wonen. For every 100,000 births, 800 wormen die in
childbirth, yet there has been no decline in the 6.7 per cent fertility rate.

151. The low | evel of participation by wonen in political and social affairs,
despite the efforts of many churches and NGOs, should al so be a source of
particul ar concern to political parties and universities.

I X.  SITUATION OF M NORI TI ES

152. Not all ethnic groups living in Zaire enjoy the sane rights. Arbitrary
political discrimnation exists, as in the case of one ethnic group which

is atiny mnority but which predom nates because Marshal Mbutu and

over 50 per cent of the nation's generals belong to it. There is also
discrimnation with regard to the effective enjoynent of econom c, social and
cultural rights as well as civil and political rights, by other ethnic groups,
in flagrant violation of articles 2.2, 2.3, 3, 4 and 5 of the Declaration on
the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Mnorities, adopted by General Assenbly resolution 47/135.

153. Ethnic groups other than the Banyarwanda al so suffer from discrimnation
This year, the Special Rapporteur |ooked into the situation of the Batwa or
pygm es; froma strictly historical point of view, it is they who - at |east
in the east of Zaire - constitute the only genuinely “original” ethnic group
despite the statements nmade by ot her groups which claimthat distinction as
justification for discrimnating against those considered to be of Rwandan
origin.

154. The Batwa are nearly extinct and live in conditions which fail to supply
any of the necessities of human existence. The Special Rapporteur visited a
small community of 300 persons in Sake, many of whom had escaped the Masis
massacres. They are organized into famly clans and live in conditions of
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i ndescri babl e poverty at the margins of civilization. Their diet consists of
bananas and other fruit and the nmeat of aninmals which they hunt and kill wth
arrows; their dwellings have roofs nmade of plastic, all of themtorn

155. CERD was al so concerned by the situation of the Batwa, but it does not
appear to have attracted the attention of the international comunity. The
only known project concerning themis the remarkable work done by a Sake
group, the Society for the education and integration of the pygny peoples;
SEI PI (Soci été pour |'éducation et |'intégration des popul ati ons pi gmée),

whi ch has attenpted to help the pygmes find a place in the world. The group
has involved themin their own devel opnent by providing nedical services and
hel ping themto get an education; however, they are not provided with any type
of public service

156. In the words of the SEIPI coordinator, “They must be nmade to realize that
they are human beings with all the rights thereof”.

X, SITUATI ON | N REFUGEE CAMPS

157. Since 1994, one of the npst serious problens in Zaire has been the
arrival of approximately 1.2 mllion Rwandan refugees. The Special Rapporteur
has noted that those refugees include individuals responsible for genocide and
intimdation, particularly former FAR nenbers and interahamve who (a)
intimdate refugees to prevent themfromreturning home; (b) conmt acts of

vi ol ence agai nst the |local inhabitants and inflict serious danage on the
environnent; (c) make incursions into their home country and Burundi; (d) have
fought against FAZ;, (e) have also joined themin attacking Batutsi with a view
to establishing a “Hutuland”; (f) contribute, by their presence, to an

i ncrease in anti-Rwandan feeling. It has also been pointed out that,
general |y speaking, Zaire has respected the provisions of the 1951 Convention
relating to the Status of Refugees, despite certain cases of refoulenment in
violation of that Convention, and that, except at the begi nning of the

United Nations-financed ZCSO the Governnment has not guaranteed security in
the canps. The Special Rapporteur has noted the threats to expel refugees in
1995 and 1996 and the encouragi ng decision, adopted at the 1995 Cairo
Conference, not to expel refugees on 31 Decenmber 1995 despite enornous
donmestic pressure to do so. It has been stated that the principal obstacle to
the return of the refugees is the insecurity prevailing in their countries of
origin, Rwanda and Burundi .

158. The Government has continued to pressure refugees to return by
threatening to close the canps and to order the “admi nistrative closing” of
those | ocated in Kibunba and Nyangesi, which were tenporarily surrounded by
the mlitary in February; by prohibiting religious, political, comercial and
educational activities - even UNI CEF was forbidden to carry out educationa
programes for children; by inposing cutbacks in humanitarian activities, etc.
All attenpts failed, and only a few refugees returned. Not even the
insecurity of the canps, due to the failure to punish the breakdown of
discipline in ZCSO notivated the refugees to return. The threat of expul sion
was al so unsuccessful: the lack of guarantees in the countries of origin and
threats by intimdators in the canps al ways seened the greater danger. The
measures proposed by UNHCR to encourage return were rejected by both parties:
while UNHCR call ed for continued refugee status for returnees, Rwanda proposed
to apply the cessation clause in article 1 (C) of the Convention relating to
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the Status of Refugees; Zaire and Tanzania rejected the relocation of refugees
and the renoval of forner FAR nenbers (only about 56 were taken to Kinshasa
and i nmprisoned); and no solution was found to the problem of those who did not
wi sh to return.

159. The whol e picture changed with the war in Southern Kivu: after the
attack on Wira by Banyanul engue rebels on 19 Oct ober, sone 500, 000 refugees
fled the canps in the area and were located only sonme tine later fromthe air
Their departure was followed by that of the refugees in Bukavu and, when Goma
was occupied by the rebels, by the refugees there as well. As a result of
those events, sone 700,000 refugees, freed frominterahamwe pressure, returned
to Rwanda, and the Burundians attenpted to reach Tanzani a.

160. As from 20 Decenber, over 100, 000 refugees were | ocated near Tingiting
and Wali kal e and anot her 150, 000, includi ng some 20, 000 Burundi ans, in
Shabunda (sout h-western Kivu), of whom 100,000 were on the roads, having
covered hundreds of kilonetres on foot in dire need, and while it is assumed
that many of them died during the journey, there nust be even nore who have
not yet been |ocated and with whomthere has as yet been no contact.

161. Although the Zairian Governnment insists that humanitarian m ssions are
usel ess since they only | essen refugees' incentives to return, it maintains
that |arge nunbers of refugees remain in its territory. The Bishop of

Ki sangani reports that the need remains very great and calls for the effective
establ i shnment of the nulti-national force. 5/

Zairian refugees and internally displaced persons

162. The events which occurred in the two regions of Kivu have resulted in
enor nous nunbers of Zairian refugees and di spl aced persons who receive little
protection fromeither their Government or the international community. The
subject is dealt with by the Special Rapporteur in paragraph 106 of the
Addendum to this report (E/ CN 4/1997/6/Add.1). The Bishop of Kisangani has
drawn attention to that fact, adding that in his region, with the fall of
Beni, Butenbo and Bunia - the breadbasket of Zaire - and the paral ysis of
river trade, there is a considerable risk of further popul ati on novenents,

whi ch raise the spectre of starvation in Upper Zaire.

163. An estimated 40,000 Zairians have fled to Tanzani a, but that nunber has
not been officially confirned.

XI. THE CONFLI CT I N NORTHERN KI VU

164. The conflict in Northern Kivu has been covered in the first and second
reports (paras. 85-95 and 23-32, respectively) and pronpted the Specia
Rapporteur to undertake a special mssion to Rwanda; the report on his visit
descri bes the causes of the conflict and its developnent up to July. The
Speci al Rapporteur refers to that report in the follow ng paragraphs, which
shoul d be read in that |ight.

165. According to reports, the conflict continued as before until the region
fell under Banyanul engue control in late October. Prior to that tinme, the
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violence was primarily the result of interahamwve incursions fromthe canps in
pursuit of the few remaining Batutsi (the majority of the survivors being
| ocated i n Rnanda) and of continuing exactions by FAZ

166. Insecurity still prevailed. Contrary to what nmight be expected, however,
the arrival of the rebels | essened the feeling of insecurity, and severa

Wi t nesses said that “at |least now there is no nore |ooting” (see bel ow,

para. 186).

167. The indigenous Mai Mai and Banguilima guerrillas have surrendered, though
not unconditionally, to the Banyanul engue: it would appear that their |ong-
standi ng hatred of FAZ and the guerrilla tradition which dates fromthe 1970s
has proved stronger than nationalism (E/ CN 4/1997/6/ Add. 1, para. 47).

168. The canps in Goma and the surrounding area remained al nost enpty unti
the end of the year

169. The situation as regards human rights and respect for the provisions of
international humanitarian lawis dealt with in the next section

XI'l. THE ARMED CONFLI CT I N SOUTHERN KI VU

A. Background

170. In his second report, the Special Rapporteur expressed alarmat the new
ethnic conflict involving the so-called Banyanul engue in Southern Kivu, who
had been denied Zairian nationality and threatened with expul sion as
foreigners (paras. 33-37, 123, 129 and 130), together with the refugees

of 1994, under the 1995 HCR- PT agreenents. Wth regard to the earlier events
i n Rwanda, the Special Rapporteur gave warning on 31 July “of the possibility
that what has recently been taking place in Northern Kivu may recur in like
vein in Southern Kivu” (E/CN. 4/1997/6/Add.1, para. 116). Hostilities broke
out in |ate August.

171. The conflict in Zaire has been a source of great international concern
since it was feared that it would lead to a humanitarian catastrophe,
especially as none of the parties involved - the rebels, FAR, the interahamwe
or the Governnent - were properly respecting the provisions of article 3
conmon to the four Geneva Conventions of 1949, which should unquestionably
have governed the situation

172. There is little difference between the causes of the conflict in Southern
Ki vu and those which led to the conflict in the north and are discussed in
par agr aphs 14-29 of the Addendumto this report (E/CN. 4/1997/6/Add.1). 6/

173. The main cause is the colonial heritage, for frontiers were drawn between
various col oni es regardl ess of the borders recogni zed by the “original” ethnic
groups, and this situation was aggravated by the transplantati on of
popul ati ons.

174. A second, nmore recent cause is of a political nature and, as such, could
easily have been avoi ded: the existence of an authoritarian reginme in Zaire,

which created an artificial problemby depriving of their nationality not only
those who had acquired it in 1971, but al so those who, together with all other
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menber s of indi genous ethnic groups, had been nationals by birth on the day
that Zaire achieved its independence. The explanation of the reasons for the
Law of 1981 mekes no attenpt to conceal the political notivations of the
one-party State behind it: “The Act of 1972 shall be revised on the basis of
the major political decisions taken by the Central Committee of the People's
Revol uti onary Movenent in respect of the thorny problemraised in the
statement made by the founder and Chairman of the People's Revolutionary
Movement and President of the Republic at the opening session of that body

on 26 March 1981..." 7/

175. The probl emrenai ned unsol ved until external factors triggered spiralling
resentment that was exploited by the el enents concerned: the arrival of the
Rwandan refugees in 1994 and its consequences, nanely, inported violence, the
i nternational protection extended even to those guilty of genoci de,

envi ronnental damage and the preferential treatnent of refugees fed | atent
anti - Rmandan feelings. The political class responded with the Vangu report
and agreenents calling for the inmediate expul sion of all refugees, inmgrants
and transpl anted persons, as well as the Banyarwanda, who have been

i nhabitants of the region since tine imenorial. Mreover, as a result of the
acts of violence commtted outside the refugee canps by interahamwe,

MAGRI VI 8/ and forner FAR nenbers, allying thenselves ever nore openly with
FAZ, the presence of arns inside the canps and the Zairian authorities’
inability to confiscate them 9/ The “original” ethnic groups began to attack
t he Banyarwanda, making no distinction between Bahutu and Batutsi, until the
al li ance between FAZ and the Bahutu | ed the Bahunde - who had a | ong history
of resistance to the Mobutu reginme - and, in particular, their Mai M
guerrillas, to ally thenmselves with the Batutsi (see E/ CN. 4/1996/ Add. 1,

paras. 45 et seq.). Virtually no Batutsi remain in Northern Kivu.

176. This situation, together with the provocative statenments nmade by the
Commi ssioner of the Wira rural region, Shweka Miutabazi 11, led the Batutsi in
the South to defend themselves in order to avoid experiencing simlar events,
as noted by the Special Rapporteur (see para. 37 of the second report).

Shweka al so exacerbated tensions when, on 27 July, he ordered a search for
Banyamul engue | eader Mull er Ruhi nbi ka and, later, the suspension of the MLIM
NGO, whi ch he accused of political |obbying in Europe for the Banyanul engue.

177. Wiile there were calls fromthe region for the expul sion of the

Banyanul engue Tutsi, there were no signs of a sensible reaction from Ki nshasa
or Ghadolite. Wat made matters worse was that Marshal Mbutu spent al npst
the entire second half of the year in Europe owing to an illness, and it is
common know edge that, under authoritarian regines, an autocrat's
representatives or stewards cannot take any inportant decisions, particularly
when national interests are at stake. Nothing happened apart from an
intensification of the invariably sinplistic and obsequi ous appeal for

nati onal unity under the wing of the regine.

178. The Zairian authorities claimto have proof that the Governnents of
Rwanda, Burundi and Uganda played a role in the outbreak and extension of the
conflict. There are, of course, undeniable Iinks between the Banyanmul engue
and the | eaders of Rwanda and Burundi, both of whom are Batutsi and who have
al ways accused the Mobutu regi ne of assassinating the Hutu dictator of Rwanda,
Juvenal Habyarimana. Many Banyamul engue fought in Rwanda for the Rwandan
Patriotic Front (Front patriotique rwandais), together with their brothers in
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that country and those who had returned fromexile in Uganda. Many of them

al though Zairian, remained in the land of their ancestors, sone of themin

i mportant posts, 10/ causing trouble anong the “original” inhabitants of
Rwanda with whomthey had lived in peace. It is also true that the Zairian
Gover nment has al ways i gnored Rmandan and Burundi an conplaints of infiltration
by former FAR nmenbers and interahamme. Furthernore, on at |east one occasion
(30 Cctober), the Governnent of Rwanda admitted maeking an incursion into
Zairian territory, and nunerous w tnesses have confirmed the presence of
Rwandan soldiers in Zaire.

179. Failure to resolve the problemof nationality is therefore conpounded by
Rwanda's desire to renove fromfrontier areas refugees who in general are
accused of genoci de, who have never been disarmed or displaced and whose
incursions into Rwanda it is difficult to deny. Al these facts tend to
support the allegations of the Zairian Government and people about a foreign
and, in particular, Rwandan, military presence in their country.

B. Extension of the conflict

180. As in any conflict, each party clains that the other fired the first
shot: the Banyamul engue bl anme Zairian provocation, while Zaire maintains that
it started with an arned attack by Rwandans and Burundians in Kiringye

on 31 August, in which three of the attackers died while five were taken

pri soner and | ater, according to the Deputy Mnister for Foreign Affairs,
Lokondo Yoko, confessed to being Rwandan sol diers. Ammesty Internationa
mentions the death of four Banyamul engue on 8 Septenber and the expul sion

of 286 persons from Wira through the Kamanyol a pass on 14 Septenber.

On 23-24 Septenber, shots were fired across the border from Bukavu and
Cyangungu, but both Governnents deny having fired and both claimto have been
fired upon. Nevertheless, the regional authorities agreed to a “cease-fire”
on 27 Septenber.

181. As the conflict expanded, incitenent to hatred becanme nore frequent, as
reported in a conmuni qué of 26 COctober which stated: “The Special Rapporteur
is particularly concerned by incitement to hatred on the part of Rwandan
political |eaders at the highest level and by the replies of the mlitary and
regi onal authorities of Zaire. He welcomes the spirit of noderation displayed
by M. Kengo wa Dondo, Prinme Mnister of Zaire", referring to the di sm ssal of
the Deputy Governor of Southern Kivu, Lwasi Ngabo Lwanbanji, because of his
public statements. 11/

182. Anmong the few voices calling for cal mwere AZADHO, on 25 Cctober

Monsi gnor Munzi hi rwa, Archbi shop of Bukavu, on 26 Cctober, who was
assassinated on 30 October for that very reason by the rebels who had taken
the city 24 hours previously; and the bishops of Gona and Ki nshasa

on 29 Cctober. ©On 27 Cctober, Etienne Tshisekedi called for dialogue and
protested agai nst the attacks on Rwandan students in Kinshasa.

183. During the follow ng days, the rebels took control of other cities: Wira
on 23 Cctober, Bukavu on 29 Cctober - after having first seized the airport -
then Goma, on 3 Novenber. After a three-week unilateral cease-fire, the rebe
advance continued in the north: Butenbo fell on 14 Novenber, then Beni and, at
the end of the year, Bunia and Walikale. Next, it was announced that

Ki sangani and, finally, Kinshasa had fallen
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184. There were two stages to the conflict: during the first stage, which can
be explained by the nationality issue, the | eader was Mill er Ruhinbi ka. But
in md-Cctober conmand of the rebels was assumed by Laurent Kabila, whose
avowed intent was to reach Kinshasa and expel the “illegiti mte Governnent of
Mobutu”. The unknown Denocratic Alliance of the Banyanul engue Peopl e becane
merely one of several aggressors which, together with other equally unknown
groups (such as the National Council of Resistance for Denocracy and the

Peopl e's Congo Liberation Mwvenent) and the | ong-established Kabila People's
Revol ution Party (PRP), formed AFDL, which believes that armed conflict is the
“only way” of putting an end to the dictatorship. 12/ Numerous w tnesses have
reported that this group absorbed nost of the Mai Mai mlitia, historic

enem es of the power w el ded by Mobutu and FAZ (see E/ CN. 4/1997/6/ Add. 1,

paras. 45-52).

185. It is surprising that FAZ is unable to deal with what is either an attack
originating in another small country - the official line - or a domestic
rebellion. The aggressors or rebels have advanced over 500 kil ometres and
have taken several of the country's principal towns, encountering little

resi stance. All available evidence indicates that the soldiers, accustoned to
| ooting, denoralized and | acking | eadership fromtheir guide and protector

Mar shal Mobutu, were incapable of defending the country, as is confirned by
the col |l apse of forces that were nore personal than national. As a result,
the conflict is no | onger one of contentious FAZ against Tutsi rebels with
foreign backing; it has becone a struggle between the latter (AFDL) and forner
FAR menmbers and i nterahamwe refugees with the (fast-waning) support of FAZ

186. Before abandoning a town, FAZ, and particularly SARM conmitted al
manner of atrocities and engaged in looting (in Bukavu, Goma, Beni, Butenbo,
Buni a, Isiro and Nyankunde), | eaving the people with the bitter realization
that the aggressors were really their liberators. Reprehensible barbaric acts
were admittedly commtted in the process of capturing towns and villages, but
once in power and having become the de facto authorities, the rebels
established a previously unknown state of order: “we're no |onger being

| ooted”; “we're not under fire any nore”; “order has been inposed’; “we can
sell and transport our goods” and other simlar coments were nmade to the
Speci al

Rapporteur. It has been noted that the new authorities of Bukavu and Butenbo
have puni shed abuses conmitted by nmenbers of the occupying forces agai nst
civilians.

187. The | ocal people have conflicting feelings: they are relieved by the fact
that the | ooting has cone to an end, but they do not trust the rebels (“W
don't know whether we're in Rwanda or Zaire”); although things are calm there
is fear of the possibility of a violent FAZ canpaign to recapture the area,
particularly if it entails the participation of interahamve, former FAR
menbers or other foreigners.

188. According to I CRC sources, the conflict has resulted in sone 5,000
deat hs 13/ and 250, 000 di spl aced persons. Sone towns, such as Gomm, have been
abandoned by nearly half their inhabitants.

189. Mobutu's return to the country could provide FAZ with the | eadership it
l acks. Unfortunately, his first statenments have not been reassuring since the
i dea of “reconquest” has been nore in evidence than that of dialogue, which is
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considered unlikely to result in reconquest. Above all, the people fear the
possi bl e recrui tment of nercenaries. The Special Rapporteur, anong others,
has received reliable reports concerning the presence of individual armed
South Africans in Kisangani

C. Violations of human rights and international hunanitarian | aw

190. This section does not deal with human rights violations unrelated to the
armed conflict or those conmmitted in the past by FAZ and security forces in
Zaire, and includes information only on violations of article 3 conmmon to the
four Geneva Conventions of 12 August 1949. Nor does it cover acts comitted
in connection with strictly mlitary operations in the course of a national or
international armed conflict. 1In all the cases nentioned, unless explicitly
stated otherwise, the victinse were civilians or soldiers who had |laid down
their arns or were not participating in mlitary operations.

1. Acts commtted by FAZ or the Zairian authorities

191. Killings and, in particular, all forms of hom cide, unknown during
peaceti ne, have been particularly common during the conflict. The nost
frequent victins have been individuals suspected of being nmenbers of, or
merely of sympathizing with, the Banyanul engue. |In Bukavu, the npbst serious
accusati ons have been directed at SARM but there have al so been nunerous
conpl ai nts agai nst GC and DSP, which were sent to the region to restore order
with functions simlar to those of ZCSO in the refugee canps. There have been
many reports of sumary executions and, generally speaking, a veritable

manhunt for anyone with a Batutsi ancestor or relative, living with, or
suspected of having contacts with the Batutsi; has been unl eashed throughout
the country. In late Cctober, Rwandan students in Kinshasa were persecuted

and their property was stolen to prevent themreturning to their country.
Many public denonstrations, organized to protest the presence of Rwandans,
have led to the arrest of Tutsi and the stoning of their houses and ot her
bui | di ngs. The above-nenti oned Deputy CGovernor of Southern Kivu, Lwasi Ngabo
Lwanbanj i, was an extrene case, but not the only one. In Kinshasa, Goma and
Bukavu, the Special Rapporteur heard numerous reports of this type of
intimdation. Many witnesses stated that FAZ preferred the easy task of
seeking out Tutsi civilians in the towns to that of serving on the
battlefield. Cases of killings include the follow ng: (a) Southern Kivu,
Septenber: sonme 40 civilians, including children, were executed in Kamanyol a.
Anmong them were Faustin Sebugorore and Rukenerwa Ndat abaye; (b) Lueba,
Septenmber: sonme 100 Zairian Tutsi, including wonen and children, were

mur dered, reportedly with the help of Zairian civilians of the Benbe ethnic
group; (c) Lutabura, 30 Septenmber: FAZ, with the help of civilians, killed
sonme 100 Banyanul engue as a reprisal for the nassacre of 19 Septenber in
Eponmbo; (d) Lusenda, late Cctober: FAZ, with the hel p of Babenbe conbatants,
mur dered Lenge Rugaza Kabili, Chief of the Bavira, for having protected
Batutsi; (e) Bunia, 1 and 2 Decenber: FAZ soldiers murdered Nandi and
Paki st ani Hi ndu shopkeepers.

192. Assault, nutilation, torture and cruel treatnent or punishment:

(a) Bunia, 1 and 2 Decenber: FAZ soldiers raped and robbed women; (b)

Ki nshasa, 21 Cctober: persons who had been arrested and held at SARM on
charges of collaboration with the rebels were subjected to i nhuman and



E/ CN. 4/ 1997/ 6
page 39

degrading treatnment. Whnen's vagi nas were exam ned to determ ne whether they
were carrying nessages, and nmen's sex organs manhandl ed to verify their
virility. Al were wounded with bayonets.

193. Hostage-taking: (a) Honbo, 29 Cctober: Lieutenant-Col onel Prosper
Muganguzi Nabyol wa was taken hostage and threatened with execution. He was
then reportedly sent to Kisangani, arrested by General Eluki and transferred
to Kinshasa, where he is still in custody, seriously ill; (b) Bunia, Novemnber
and Decenber: under the FAZ-inposed reign of terror, young people and severa
shopkeepers were taken host age.

194. Arbitrary arrests and convictions w thout trial

(a) Bukavu, 10 Septenber: 10 Banyanul engue students were arrested;

(b) Lubunbashi, Novenber: four young nenbers of the Union of |ndependent
Republ i cans and Federalists (Union des fédéralistes et des reépublicains

i ndepéndants - UFERI) accused of supporting Laurent Kabila were taken hostage
and renoved to Kinshasa; (c) Kinshasa, Novenmber: parlianmentarian Joseph

O enga Nkoy was arrested; (d) Kinshasa, October: three VSV officials,

Fl ori bert Chebeya, Mongo Ngudi a and Benj ani n Bashi, were arrested;

(e) Kinshasa, 11 November: UDPS (Ki bassa Maliba sector) |eader WIly M shiKki
was arrested by SARM sol di ers.

195. Attacks on the civilian population: (a) Uvira, 14 Septenber: 286
civilians were expelled from Zaire to Rwanda, and a further 33 were expelled
the foll owi ng day; (b) Kinshasa, 11 Novenber: a nedical centre belonging to
UDPS | eader Deni s Bazinga was | ooted.

196. Treatnent of prisoners of war: prisoners captured in battle are
particularly badly treated. They are held together in one cell, subjected to
continual intimdation and not given nedical care. Directors of VSV who were
anong the prisoners reported that one of them had conplained of a terrible
pain in his armas a result of being beaten. The prisoners often go wi thout
food for days on end.

2. Acts committed by the rebel forces

197. There have been many reports of atrocities commtted by AFDL, which
habi tual |y separates nen from wonen and children. It is usually possible to
determ ne the fate of the latter, but never that of the former.

198. Killings and, in particular, all forns of hom cide: (a) Southern

Ki vu, 8 Septenber: a Banyanul engue attack resulted in the death of FAZ
menbers, including a colonel; (b) Eponmbo, 19 Septenber: Banyamul engue killed
some 150 Zairian civilians and 3 soldiers; (c) Aboke, 23 Septenmber: rebels
killed 14 civilians; (d) Nageko, 27 Septenber: Banyanul engue killed 2 wonen;
(e) Lemera, 6 October: in a barbarous act, and in flagrant violation of
article 3.2 of the Geneva Conventions, a group of Banyanmul engue attacked the
hospital in Lemera and killed 34 people, including 17 patients. They |later
mur dered 18 parishioners and a priest in a church in Kidote; (f) M nenmbwe and
Munyaka, 10 Cctober: rebels killed 150 and 19 civilians, respectively;

(9) Runingo refugee canp, 13 COctober: a rebel attack left 4 dead and 6
wounded; (h) Mikera, 14 October: nunerous civilians were killed or wounded in
a rebel attack; (i) Kiliba, 18 Cctober: civilians, including women, children
and infants, were killed in cold blood, in some cases with knives, by the
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rebels; (j) Kuberezi refugee canp, 21 Cctober: Burundian refugees were killed
at dawn; (k) Bukavu, | ate Cctober: Banyamul engue soldiers killed many peopl e,
i ncl udi ng Archbi shop Munzi hirwa, Jean Baptiste Bahati and Professor Wasso,
when they captured the town; (l) Goma, early Novenber: rebels killed 2,754
peopl e, roughly half of them Zairian civilians, when they took the town;

(m Bukavu, 18 Novenber: sone 500 people, including a priest who was
protesting the violence, were nurdered at the Chimanga refugee canp, Bukavu;
(n) Beni, Decenber: the bodies of 120 Zairian soldiers were found. There was
not hing to suggest that they had died in battle.

199. Assault, nmutilation, torture, cruel treatment or punishment, attacks
agai nst personal dignity and i nhuman or degrading treatnent: All reports
indicate that AFDL kills rather than takes prisoners.

200. Hostage-taking: There are no reports of this practice.

201. Arbitrary arrests and convictions without trial: Generally speaking, the
rebel forces do not take prisoners, a practice consistent with the presence in
their ranks of the above-nentioned Mai Mai.

202. Attacks on the civilian population: Starting in Uvira, then in all the
conquered areas, Banyanul engue forces and, |ater, AFDL have attacked refugee
canps, including those in Kagunga and Ki bi goye, causing |arge nunbers of
deat hs and di spl aced persons. What is worse, they have committed the nost
serious of violations against the Convention relating to the Status of

Ref ugees by forcibly expelling refugees to their countries of origin - Rwanda
and Burundi - where, as nenbers of the Hutu ethnic group, they have good
reason to fear persecution

3. Acts committed by forner FAR nenbers and interahamwe

203. The violence of this group - which includes those responsible for the
genoci de in Rwanda - has been noted in all the reports of the Specia
Rapporteur.

204. Assault, nutilation, torture, cruel treatnment or punishment, attacks
agai nst personal dignity and i nhuman or degrading treatnent: (a) Kashiba,
OBukavu, 31 Cctober: four Spanish Marist nmonks working in the Nyam rangwe
refugee canp (Servando Mayor, M guel Angel Isla, Julio Rodriguez and Fernando
de |la Fuente) were killed by a group of some 100 interahamve; (b) Kitshanga,
Masi si, 6-7 Novenber: 20 Zairian civilians, including Biku Si kawana, forner
Mayor of Goma, and the wife and children of Jean Marie Kati-Kati, a well-known
human rights advocate, were killed by interahammve; (c) during their westward
flight from Southern Kivu, fornmer FAR nenbers and interahamwe took a | arge
nunber of civilians hostage and later killed them particularly in Walikale
and Masi si .

205. Assault, nutilation, torture, cruel treatnment or punishment, attacks
agai nst personal dignity and i nhuman or degrading treatnent: There are no
reports of these practices.

206. Hostage-taking: In the refugee canps, fornmer FAR nmenbers and interahamwe
hel d as pernmanent hostages their own Hutu conrades who had acconpani ed t hem
into exile but had not participated in the genocide, as insurance agai nst
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being forced to lay down their arms. Contrary to what had | ong been believed
on the basis of the small nunber of refugees returning hone - despite UNHCR
efforts and pressure by the Governnent of Zaire - the desire of the innocent
to return is denonstrated by the fact that, once free of the soldiers,

over 700,000 did so. This figure may give an idea of the nunmber who had been
hel d hostage. The tighter control exercised by Mugunga made it possible for
hostages to be held for a longer time. Furthernore, many Zairians took
hostages as they fled after the fall of Goma, obliging their victinms to
acconpany them as human shiel ds against an attack by a nultinational force,
AFDL or APR

207. Arbitrary arrests and convictions without trial: They take no prisoners.

D. Use of children

208. According to several reports, children are used in the conflict, even by
FAZ, which is believed to have recruited themin Kisangani and Ki ndu, although
there is no confirmation of the fact. The participation of children on the
AFDL si de appears obvious, especially as it is a tradition for the Mai M
mlitia fighting alongside it to include young children. All such use is in
violation of article 38 of the Convention on the R ghts of the Child.

E. | npedi nents to the right to hunanitarian assi stance

209. Humanitarian assi stance has been inpeded by all parties to the conflict.
In the area controlled by AFDL, | CRC conpl ai ned on 10 Decenber of encountering
difficulties when entering the canps, a conplaint echoed by humanitarian NGOs.
In the areas controlled by the Zairian Governnent, humanitarian action was
general |y accepted, although under the constant threat of closing the canps
and expelling the refugees. Since the Air Liberia aircraft accident in July,
however, access has becone nore difficult. The International Organization for
Mgration (IOM was prevented fromacting in Zaire on 27 Septenber; al
agenci es canme under suspicion. Once the conflict had broken out, FAZ pillaged
a great quantity of goods and vehicles belonging to agencies, including UNHCR

X1, CONCLUSI ONS AND RECOMVENDATI ONS

A. General concl usions

1. Followup to recommendati ons

210. It may be concluded fromthis report that the greater part of the
recomendati ons contained in earlier reports have not been adopted by the
Governnent, including: the effective separation of police and defence forces;
an end to the irritating inpunity enjoyed by nmenmbers of both forces; adequate
training; respect for the independence of the judiciary; acceptance of and
respect for the work of NGOs; and the institution of a climte of respect for
all the country's inhabitants, free of any ethnic discrimnation, in the

enj oynent of their human rights.
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211. The CGovernnent also failed duly to cooperate with the Special Rapporteur
during the year, by not agreeing to his visit to the east in July, and by not
replying to any of the communi cations he sent it.

2. Zaire and the international community

212. The attitude of the Zairian Governnent, and of a great part of civi
society, is strikingly hostile towards the international comunity, which is
seen to be constantly conspiring against the country and to be the cause of
all its evils: the United Nations as such, for having settled the refugees
and for not having assisted Zairian displaced persons; its Secretary-General
for having proposed the integration of refugees; UNHCR for assisting the
refugees, accusing it noreover of conplicity with the rebels, a fact which was
duly denied; the NGOs, also for conplicity with the rebels; the officials of

t hose organi zati ons for being concerned only with nmaintaining their own
positions; IOM also for assisting the rebels; the International Comr ssion of
Inquiry investigating the arns traffic in the canps, for partiality; the
Speci al Rapporteur, for |ack of objectivity; the Human Ri ghts Comm ssion, for
havi ng appoi nted a Speci al Rapporteur, etc.

213. Furthernore, Zaire has flatly refused to cooperate with bodi es seeking
solutions to the Great Lakes crisis. Two neetings were held in Nairobi with
the participation of the Organization of African Unity and Governments not
involved in the conflict (on 5 Novenmber and 12 Decenber) wi thout the presence
of Zaire, despite the fact that Marshal Mbutu had said he would attend the

| atter neeting.

3. Respect for the denpbcratic process

214. The year's events confirnmed what the Special Rapporteur had stated in his
reports, regarding the need effectively to curtail the powers of

Presi dent Mobutu. Owing to his absolute control of FAZ, while he was away the
armed forces | acked the necessary | eadership to deal with the energency in the
east, with the inevitable results.

215. What is remarkable is that although Zaire is losing on the battlefield,
the head of State has energed stronger: stronger with the armed forces, which
call for his | eadership; stronger in international affairs, since he is seen
as the only person capable of resolving a regional crisis; and stronger in
politics, since even his nost critical opponents have joined himin the effort
of national reconciliation

216. The establishnent of CNE is to be wel conmed, although the latter, and the
politicians in general, have to make an enornous effort to recover the trust
of the popul ati on, which has been conpletely lost. They will not achieve this
if they continue regarding the denocratic process as nerely a way of

sati sfying unwel cone external pressures, rather than for what it is, nanmely
the recognition of the human right to live under the rule of law, free of
fear, and with guaranteed respect for the dignity of every human being.

217. The Special Rapporteur is afraid that the transition, which is already in
its seventh year, will not be conpleted by the planned date, nanely, 9 July,
and that the politicians will make new agreenents to extend it, disregarding
the will of the people. The electoral process nust not be paral ysed, not even
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on the grounds of the events in the east. In any case, no prolongation based
on the conflict would be credible, since the delay in dealing with the

el ectoral laws and prior requirenents originated before the outbreak of the
conflict in South Kivu.

218. The Speci al Rapporteur noted no |iberalization whatever of State radio
and tel evision, conpared with what he had observed in the course of his visits
in 1994 and 1995.

219. The Zairian State, which has been absent for years as the pronoter of the
common good and the guarantor of respect for human rights, displayed another
unsuspected shortconming in 1996, nanmely, a lack of arnmed forces to defend it.

4. The observance of hunman rights

220. The Special Rapporteur is unable to change the view he expressed the
previous year: in 1996, there was no significant progress in the area of
human rights. The Governnent is convinced that this statenent reflects a | ack
of objectivity on the part of the Special Rapporteur, whereas this is not so.
In order to show that there has been sone progress, the Governnent suggests
conparing the situation with the period of the State party, which ended in
1990, although that argunent is unacceptable since it | eads to conform sm and
paral ysis. There has been no inprovenment with respect to the right to life or
to the physical and nental integrity of individuals. Torture and
ill-treatnment have continued. There has been no inprovement in the situation
regardi ng econonmic, social and cultural rights, in the situation of wonmen or
children, and no inprovenents either in prison conditions, or with regard to
the right to justice, or the right of the public to be inforned.

221. There has been one inprovenent which inspires confidence in the Specia
Rapporteur, in that on 10 Decenber an HCRH mi ssion was set up in Kinshasha,
for the purpose of nonitoring the human rights situation, informng the
Speci al Rapporteur and the Hi gh Conm ssioner, as well as advising the
Government and NGOs in their pronotion and protection activities.

222. The National Conm ssion for the Pronotion and Protection of Human Ri ghts
has been set up, though w thout producing any apparent result so far

223. No solution has been sought to the problem which in the view of the
Speci al Rapporteur is artificial, of the nationality of the Banyarwanda. On
the contrary, the Batutsi of North Kivu have been persecuted and expelled, as
explained in the addendumto this report.

5. The conflict in Kivu

224. The Special Rapporteur is convinced that this conflict could and should
have been avoided. It could perfectly well be resolved through di al ogue.

None of the parties to the conflict has fulfilled the obligations arising from
article 3 common to the four Geneva Conventions, and serious violations of its
provi si ons have occurred, including attenpts on Iife and physical integrity,
hom ci de, torture, taking of hostages, outrages upon personal dignity and
arbitrary arrests, including arrests of wounded and sick people, wthout the
justification of mlitary necessity.
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225. The conflict, noreover, has served as an excuse for the violation of the
human rights of persons not involved in the conflict.

B. Recommendati ons

1. To the Zairian authorities

226. Denocracy and human rights. Regardless of devel opnments in the arned
conflict in the east, the denobcratization process cannot be paral ysed, but on
the contrary should be speeded up and extended, with political circles
becom ng aware that the crisis occurring in Zaire will only begin to resolve
itself when denocracy is introduced, free of the influence of Messiahs of

anot her age. Special inportance should be given to effective grass-roots
training in human rights, denpcracy and tol erance, especially for young people
and women.

227. Civil _and political rights. The Special Rapporteur reiterates all the
recommendati ons nmade in his first two reports, and in the additional report,
particularly regarding the need to investigate and punish all abuses of human
rights. FAZ should protect the people and not to violate their rights.
Recognition of the human right to nationality in accordance with internationa
instruments is particularly inportant. It should also be ensured that Zairian
nationality is not acquired fraudently, as mght occur with the interahame,
who have seized the identity cards of Batutsi expelled to Rwmanda, as stated in
t he additional report.

228. Economic, social and cultural rights. It should not be forgotten that
Zaire is an extrenely rich country, perfectly able to allowits people to
enj oy econonic, social and cultural rights, and if this has not been achieved,
it is purely because the neasures required in the International Covenant on
Econom ¢, Social and Cultural Rights, which should be applied w thout delay,
have not yet been adopted.

229. Relations with the United Nations. One serious difficulty which leads to
the wrong decisions being taken is seeing enem es where there are none. Zaire
is as much a nenber of the international comunity as any other country; it
has the right to request cooperation, and the obligation to provide

assi stance. The Special Rapporteur would encourage the authorities to assune
an attitude of bel onging and not of rejection based on imaginary facts.
Zaire's presence this year in CHR may provi de a wonderful opportunity for
denonstrating a commtnment to the cause of human rights. Zaire nust also
cooperate with all CHR s mechani snms and respond to requests and action deci ded
upon, and especially with the Special Rapporteur on the situation of human
rights in the country.

230. International humanitarian |law. The Governnent and all the parties to
the Kivu conflict are obliged to respect fully the norms set out in article 3
conmon to the Ceneva Conventions. The Governnent should in particular abstain
frominciting to national and racial hatred, and from adopting repressive
nmeasures solely on ethnic grounds.

231. Ratification of international instrunents. It is essential that the
Government should i medi ately deposit its instrument of ratification of
Protocol Additional Il to the Geneva Conventions, and al so Protoco
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Additional |I. The Special Rapporteur also recommends naki ng the decl arations
provided for in article 21 of the Convention Against Torture and article 14 of
the International Convention on the Elimnation of Al Forms of Racia

Di scrimnation

232. Peace process. The arned conflict nust arrive at a solution, and the
only way is through dial ogue. The authorities nust abstain from al

incitement to national or racial hatred. Both the rebels and sectors of the
Zairian opposition have expressed their willingness to do so. Only the
Governnment has failed to do so. Friendly countries and world | eaders have

al so offered their services, but the Zairian Governnment does not take part in
the consul tations.

2. To the international comunity

233. Return of refugees and repair of damage: Zaire has suffered a great dea
fromthe presence of refugees on its territory, nmuch nore than it can bear
The country needs rebuilding, which requires an effort on the part of the

i nternational comunity as a whole, the main problens being: (a) relocating
remai ni ng refugees in Zaire who do not wish to return voluntarily; (b)
assisting internal displaced persons; (c) rehabilitating the environment.

234. Assistance for the denpcratic process. The return to denocracy is a
probl em for Zairians, which they nmust assune as such, but internationa
assistance will continue to be indispensable.

235. Ofice of the High Comm ssioner for Human Rights. The work of this

O fice should be maintained, but it nmust be taken into account that when the
Speci al Rapporteur proposed establishing the Office in 1994 with two
specialists, the North Kivu conflict had not broken out, nor the one in the
Sout h, which was not even divided. It nust also be realized that two
specialists, located in Kinshasa, cannot performvery effective work in
present conditions.

236. Support for NGOs. The Special Rapporteur reiterates the need to
prof essionalize the NGOs, which requires international support.

237. Participation of the Special Rapporteurs for the Geat Lakes countries in

regi onal discussion and coordination bodies. It is surprising that the CHR s
Speci al Rapporteurs on the situation of human rights in Burundi, Rwanda and
Zaire do not participate in these bodies, although they have frequently
offered to cooperate with efforts to overcone the crisis.

238. To United Nations bodies. 1In his additional report, the

Speci al Rapporteur drew attention to a |ack of coordinati on anong

United Nations bodies and, in many cases, the absence of CHR representation
(paras. 133 to 138); the same was pointed out by the three Special Rapporteurs
in the report on their first nmeeting (E/ CN 4/1996/69, para. 17(f)). The
Speci al Rapporteur woul d enphasize the need for greater coordination, as
called for by the Wrld Conference on Human Rights in Vienna.
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239. Advisory opinion of the International Court of Justice. |n accordance
with Article 65, paragraph 1 of the Charter of the United Nations, the
Speci al Rapporteur suggests that the Econom ¢ and Soci al Council shoul d
request the International Court of Justice to give an advisory opinion on the
subject of the nationality of the Banyarwanda in conformty with the
principles of international |aw.

240. Special treatnent of the situation in the Great Lakes region in the

Conmi ssion on Human Rights. In his additional report, the Special Rapporteur
proposed hol di ng an extraordi nary session of the Comm ssion on Human Rights to
deal with the situation in the G eat Lakes region, at the sane tine endorsing
the proposal by the three Special Rapporteurs for the adoption of a joint
resolution. The Special Rapporteur reiterates this proposal, but if it should
not be accepted, proposes that in the course of the fifty-third session, one
day shoul d be devoted exclusively to the study of the situation in Burundi
Rwanda and Zaire. At the fifty-second session, a day was devoted exclusively
to Burundi, and it would seem npst advisable to do the same on this occasion
for the three countries together

Not es

1/ The first report (paras. 61-84) contains a study of FAZ and
security forces, and on the system of inpunity.

2/ Al t hough the referendum was to have been held in February, there
is no indication that this will happen.

3/ Par agr aphs 156- 159 and 257 of the first report; 75 and 122 of the
second; 82 of the addendumto this report.

4/ E/ CN. 4/ 1995/ 67, para. 57; E/CN.4/1996/66, paras. 24, 26, 29, 30,
84, 85, 130; E/CN.4/1997/6/Add.1, paras. 98-102.

5/ Letter to world | eaders.

6/ As nmentioned in the report on the mission to Rwanda, two

statenments contained in the second report were criticized: (a) the fact that
t he Banyamul engue nunbered sone 400,000 and (b) that since the
ei ghteenth century they have been living on what is now Zairian territory.

Both of these points are dealt with in the m ssion report. Wth regard
to the nunbers involved, owing to the lack of statistics these range from
12,000 persons up to as many as 500, 000. The Special Rapporteur does not, of
course, believe he possesses the ultimate truth, but one point is that,
however much outside aid nay have been provided in the present crisis, a
conflict covering the entire region, and which has been successful for the
rebels until the close of this report, sinply could not have been unl eashed by
a group of 12,000 persons against a country with a popul ation of over
45 mllion

As for the arrival of these Batutsi in Zaire, the Deputy Prime M nister
Kamanda wa Kanmanda, infornmed the Security Council that they arrived in 1924.

In Brussels, the Special Rapporteur interviewed one of the chief
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authorities on this subject, Professor Ceorge Wis, who told himthat “it is
undeni abl e that the Tutsi of Fizi, Mvenga and Wira were there before the
arrival of the Bel gians and were recogni zed by the colonial admnistration”,
and he maintains that it is not unlikely that they may nunber between 200, 000
and 300,000. The former Governor of Kivu and Maniema, Maurice Wl aert, who
lived in the Congo for over 30 years, confirned that those people arrived in
t he Congo before the whites, whether German or Belgian, a fact which is also
confirmed by Professor Bourgeois, who however disagrees with the nunbers
menti oned by the Special Rapporteur. Jean Hiernaux (Notes sur les tutsi de
L' ltonbwe, (Notes on the Tutsi of Itombwe)) nmintains that they arrived during
the nineteenth century, “before the arrival of the Europeans” ("avant
|'arrivée des européens” (Ménoires de la Société d' ant hropol ogie de Paris)).
Professor J.C. WIllanme nmaintains that the figure is around 15, 000.

7/ La loi “est revisée sur la base des grandes options politiques
arrétées par le Comté central du Mouvenent populaire de la révolution a la
suite de |'épineuse question posée dans le discours du Président-fondateur
duMbuvenent populaire de la révolution, Président de |la Républiqgue, a
| "ouverture de la session de cet organe le 26 mars 1981 ...".

8/ Report E/CN. 4/1997/6/ Add. 1 states that the Virunga Farners
Association (MAGRIVI), representing the Bahutu, sells agricultural products to
purchase arns, and that while originally it m ght have had an associ ative
purpose, it then becane a mlitia aimng to seize power. The Specia
Rapporteur did not have an opportunity to interview | eaders of this
Association until his mssion in October. Founders and | eaders told himthat
MAGRI VI, founded in 1980, had not lost its original function, but they
recogni zed that, being a factor of identification of the Hutu comunity, it is
usually identified with ethnic extreni sts.

9/ In resolutions 1013 (1995) and 1053 (1996) the Security Counci
set up and maintained an International Conmmission of Inquiry to investigate
t he conpl aint of Human Ri ghts Watch/ Africa regarding the introduction of
weapons in refugee canps in Zaire (see second report, paras. 52-54). 1Inits
provi si onal report (S/1996/67, annex), the Conmm ssion suspected that
“clandestine activities” were being carried out in Gona and that Rwandan
refugees received training to conduct “incursions into Rwanda”; in its fina
report (S/1996/195, annex), the Comm ssion conplains of the |ack of
cooperation by the Zairian Governnent, and concludes that the fornmer FAR and
i nterahamwve receive arns in violation of the Security Council's enbargo and
appear prepared to i nvade Rnmanda, while it is suspected that arns are
transported by the Zairians.

10/ These include malftre Hodali Nsinga, FPR Deputy and Adviser in the
O fice of the President of the Republic; nmaitre Rukangi ba, Judge at the Court
of Appeal ; Kabenga, Procurator in Butare; Paul Buyenzi, menmber of the Suprene
Court of Justice; arny officers Zi nmuninda Kidunu and Kayijyka Frangois and
many ot hers.

11/ Some of the nobst virulent are the speech by the President of
Rwanda i n Cyangungu, the chief of the Zairian General Staff El uki Moonga, and
t he HCR-PT agreenents of 18 and 27 Septenber.
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12/ Kabi | a once fought al ongside Lumunba, after Pierre Milele (1963).
He was allied with Ernesto Che Guevara in his incursions into Congo in 1965,
who consi dered Kabila's troops as “parasites”. He is Shabian and took part in
the secession conflicts in the 1960s and 1970s, for which he was sentenced and
| ater amestied. He has spent the last years of his life between Tanzani a and
Uganda, and discredits all the denocratic clainms of the Zairian people,
particularly the protests and the villes nortes of 1991 and 1992, as well as
the historic particiption in CNS, in which his own PRP refused to participate.
He says he is the only | eader who is not corrupt and genuinely anti-Mbut u.
Hi s second in command is a Kasai an, who shares his secessionist ideas.

13/ Around two thirds are assuned to be non-conbatant Zairian
citizens; nost of the rest are Rwandan refugees, many of whom are al so
non- conbat ant s.



