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Sir George Newman :

1.

Introduction

The claimant is a Tamil of Sri Lankan nationalitiie challenges the decision of the
defendant to refuse to treat his further represiems, based on a change in country
conditions, as a fresh claim. Permission was gdabty Collins J. on the papers on
20" November 2007. It is not disputed that the cdéouit in Sri Lanka have
deteriorated since the claimant’s original claind @ahe exhaustion of his rights to
remain in the United Kingdom on %ugust 2003. But he, like hundreds of other
failed asylum seekers from Sri Lanka, was not rezdaafter his rights to remain here
were exhausted. The changed conditions have gisero hundreds of claims to the
defendant and she has sought guidance from thet Gouhe approach which might
enable her to deal fairly with these cases. Itthdse emphasised that there can be no
“blue print” in matters such as this but the argombas thrown up some clear
pointers which may have general application.

Background Facts

2.

The claimant was born of"@®ecember 1971. He arrived in the United Kingdam o
11" June 1999. On 12June 1999 he claimed asylum. Or"1&ugust 2001 his
asylum claim was refused. On"28ugust 2001 he lodged an appeal.

On 29" May 2003 the claimant’s appeal was dismissed. adjadicator’s findings
were as follows:-

“12. The Appellant’s principal claim involves ancident in

1999, and he claims he is additionally at risk iseabe comes
from a known family of LTTE supporters. He claitiat his

elder brother has been granted indefinite leawentain in this

country, and also his younger sister, who arrivitdr éhe did

has also been granted indefinite leave to remalte also

produces a death certificate in relation to hibdatand a note
from the Sri Lanka Red Cross confirming that thespe

(named by the Appellant as his brother) was shol®rMay

1988. Despite these family connections, he applgrevent

without any serious involvement with the securibycks until

January 1999, when he was twenty eight years Higl reports
some slight harassment from them in earlier yedmsnshe was
probably still at school, in relation to his eldeother.

13. The Appellant reports that after their house whelled, his
family was displaced, but they were dispersed fiemint parts.
The Appellant himself, as he was not at home, wenan
uncle, and then decided to go to Vavuniya in seafchther
members of his family. He reports that he wassaeck at the
checkpoint. | see no reason to disbelieve himhia tegard,
and | accept that that was the first time he waeséed. |
accept that he was released after his uncle phitba. It was
clear that he was released from their custody, e@swhs
formally placed on reporting conditions to repodilgd He



says that he lived in the refugee centre, which guate close
to the army camp. He gives no reason for his frtfesugh he
thinks he was interrogated because his brotherhtoagd died
for the LTTE.

14. The Appellant produced some documents at daeirg,
stating that his sister had sent them to him in1200am
unaware whether this is the same sister who folibwen to
the United Kingdom, or not. The copy of the passpathin
the Appellant’'s bundle claims to be a copy of th&tes's
passport, showing that indefinite leave to remaas \yranted
on 4 July 2002. Amongst these was a copy of & bettificate
with an English translation. However, the Engligdnslation
does not show the same serial number or applicasihe
original. | am therefore not satisfied that thgpxand the
translation are genuine. The Appellant was ablertaluce the
original of a letter from a parish priest, and | anepared to
accept that as genuine. However, it does no niname ¢onfirm
what the Appellant has told me in his evidence. e Tther
document was a letter from the Sri Lanka Red CRssety,
Mannar Branch, this is dated 2 October 2001, ampgsts to
show that three people (identified by the Appellast his
mother and two of his brothers) were abducted bynawn
people in a white van on 28 September 2001. faisfrom
clear why the Red Cross Society would provide &@ideh such
terms, and the author of the letter does not dsgctbe source
of his information. | notice that the documentgwoed by the
Appellant at the hearing was not the original & kbtter, and |
strongly suspect that the letter is not genuine.am not
prepared to accept it as supporting his case.

16. Whatever the truth of the matter concerning th
Appellant’'s mother and two brothers, | do not fiticht this
would necessarily make any difference to the Agpels own
situation. He was arrested and questioned, and rifleased,
by the army in Vavuniya. Whilst he was mistreated
detention, this unfortunately is a situation whiatot
infrequently arises in Sri Lanka, and it is normatbnceded
that anyone that is arrested on suspicion of agno# is at risk
of being mistreated. This was on one occasion,antg the
allegations made by the Appellant do not disclasghang so
serious that would cross the threshold into pets@tu | note
that during the latter part of his detention he aetsially put to
work by the army. The crucial issue for me to deds what
the Appellant might face on being returned to Smka.

17. | have considered the matter carefully. Thppdlant has
now been in this country for nearly four years. riDg that
time the situation in Sri Lanka has changed sigaittly, in that
the ceasefire has held since February 2002. | bhansidered



the authorities such a®rinston [2002] UKIAT 01547,
Jeyachandran2002] UKIAT 01869, and the recent decision of
the Court of Appeal irselvaratnan{2003] EWCA Civ 121. |
do not believe the Appellant will be in danger frdme fact that
he has not reported for four years. He will beimg@ihg as an
asylum seeker and with emergency travel documenthe
records will show that he was released, and theneothing
further to indicate that he will be wanted by theharities in
relation to anything different. Thus | concludattthe is not
one of those exceptional cases, who can show &gt \Wwanted.
It has not been demonstrated that he has a reocorthas
committed an offence. For those reasons | find the
appellant has not discharged the burden of proaghiowing
that he is at real risk of being detained, andlibfvs that there
is no real risk that he will be mistreated. Far #ame reasons |
find that he does not satisfy the burden of praofealation to
the risk of inhuman or degrading treatment, cogttararticle 3
of the ECHR.

18. Despite Ms Laughton’s best efforts in sayitigslae could
possibly say on behalf of the Appellant, | am ratisfied that
the Appellant can demonstrate a well founded fe&r o
persecution on return. Counsel's best point wagied in
relation to article 8 of the ECHR. She pointed thdt the
Appellant has been here for four years, that hierebrother
and his sister are here, and both apparently haga branted
indefinite leave to return. However, | have towieach case
on its own particular merits, and | have found thhis
Appellant does not show objectively that degredeaf which
would bring him within the Refugee Convention. nay well
be that during his time here he has been ablejtay enprivate
and family life with his relatives, although hisst&r only
arrived in late 2001 (since she allegedly sent ki@ copy
documents). The Appellant claims not to have ailly in
Sri Lanka, though he clearly has at least one unidke also has
his mother and brothers, though he claims they Hasen
abducted. The Appellant has only enjoyed any falii¢ here
on the understanding that he is here temporarilylstvimis
asylum claim is processed, and he will always Hzeen aware
of the fact that he could be removed. He stateddat the end
of the hearing that he did not wish to have to twehis own in
Sri Lanka, and he wanted to have more of a lifedolnot
accept that he would be living on his own in Srnka. | do
not accept that he has established such a fanfdythiat it
would be an interruption to return him there. heie is a
family life, and it would be interrupted, then llisee that such
interruption would be justifiable in order to prege a fair and
effective immigration policy on the part of thisudry.”



4. Permission to appeal was refused ofi Zly 2003, the decision being communicated
by a letter dated I3August 2003.

5. In November 2003 the claimant made further represems against his removal,
relying on the alleged change in country conditiofi$fiere was no response to these
representations before th8 ®ctober 2007 when removal directions were set.

6. The claimant's removal was set for the™1@ctober 2007 and on that date the
claimant brought these proceedings. The remowvactions were cancelled as a
result.

7. In a letter dated 230ctober 2007 (attached as Appendix A to the SumiGaounds)

the defendant refused to treat the claimant’s sspr@tions as a fresh claim stating:

“Although your client may be stopped and questiongdn
arrival in Sri Lanka, the Adjudicator did not actepat your
client had a record or has committed an offentes therefore
highly unlikely that your client on his return wdube of any
adverse interest to any governing authorities in.&nka ...

With regard to your client's detention, the Adjuatior
concluded that your client was released and thatetlwas
nothing further to indicate that he will be wanteg the
authorities in relation to anything different. i# considered
your client has not further discharged the burdeproof that
he will be wanted on his return.”

8. On 20" November 2007 Collins J. granted permission, regedis follows:

“Although on the adjudicator’'s findings, the claimahad
embellished his claim (particularly in relation that had
allegedly happened to his mother and sister), & aecepted
that his brother had been an active LTTE fightet his father
had been killed. That coupled with his releasergporting
conditions makes it arguable that the presenttsitu@reates a
real risk that he may be detained and so subjeotéeatture. In
addition, the adjudicator thought the length oféifmere plus
family presence lent support to an Article 8 claithyears have
passed and the Home Office has failed to remové tms
autumn. This too persuades me to grant permissiare it is
arguable that the claimant deserves a right of@gpe

Legal Framework

9. Paragraph 353 of the Immigration Rules provides:

“When a human rights or asylum claim has been eefuand
any appeal relating to that claim is no longer pempdthe
decision maker will consider any further submissi@nd, if
rejected, will then determine whether they amountitfresh
claim. The submissions will amount to a freshrol#ithey are



10.

11.

12.

13.

14.

15.

significantly different from the material that hg@seviously
been considered. The submissions will only be iSogmtly
different if the content:

(i) had not already been considered; and

(i) taken together with the previously considenedhterial,
created a realistic prospect of success, notwitdgtg its
rejection.

This paragraph does not apply to claims made oasrse

This seeks to reflect the test laid down by Sirfse Bingham MR (as he then was)
in his judgment iR v Secretary of State for the Home Departmentagte Onibiyo
[1996] QC 768 at 783 to 286:

“The acid test must always be whether, comparirey ibw
claim with that earlier rejected, and excluding eng@ on
which the claimant could reasonably have been dggddo rely
in the earlier claim, the new claim is sufficientifferent from
the earlier claim to admit of a realistic prospebat a
favourable view could be taken of the new claimpdesthe
unfavourable conclusion reached on the earlientlai

Sir Thomas Bingham MR further held that any decismached on whether a claim is
a fresh claim could only be challenged on tradaidifednesburgrounds.

In WM (DRC) vSecretary of State for the Home Department andeSagr of State
for the Home Department v AR (Afghanistf2)06] EWCA Civ 1495 the Court of
Appeal considered the task of the Secretary ofeStelhen considering further
submissions and the task of the court when revigwirdecision of the Secretary of
State that further submissions do not amount teshfclaim.

In relation to the task of the Secretary of Statd, an particular, the second limb of
the paragraph 353 test (i.e. whether the conternthefsubmissions, taken together
with the previously considered material, createsealistic prospect of success
notwithstanding its rejection), at paragraph 7 BaxtJ found that the threshold was
‘somewhat modest’. The question for the Secretdritate is whether there is a
realistic prospect of success in an applicatiorotgein immigration judge, but not
more than that.

In AK (Afghanistan) v Secretary of State for the H@apartmen{2007] EWCA Civ
535 the Court of Appeal affirmed that the questimnch the Secretary of State must
ask himself is “whether an independent tribunal hhigealistically come down in
favour of the applicant’s asylum or human rightaird, on considering the new
material together with the material previously adased?”.

Buxton LJ, inWM (DRC),said that in answering that question the SecraibState
must be informed by anxious scrutiny of the materia other words, he must give
proper weight to the issues and consider the evalenthe round.



16.

17.

In relation to the task of the court Buxton LJ aonkd that the decision remains that
of the Secretary of State and the determinatiorthef Secretary of State is only
capable of being impugned dNednesburygrounds (irrationality). Buxton LJ, at
paragraph 11, said that, when reviewing a decigfdhe Secretary of State, the court
will ask two questions: first, has the SecretaryState asked himself the correct
guestion? As stated, the question is, in an asylase, whether there is a realistic
prospect of an immigration judge, applying the mfil@nxious scrutiny, thinking that
the applicant will be exposed to a real risk ofspeution on return. Secondly, in
addressing that question, has the Secretary ot Satisfied the requirement of
anxious scrutiny? Buxton LJ concluded that if doirt cannot be satisfied that the
answer to both of those questions is in the affiiveait will have to grant an
application for review of the Secretary of Stawegision.

The starting point of an immigration judge on éather appeal will be the findings of
the previous adjudicatoD{ebbar v Secretary of State for the Home Departmen
[2004] EWCA Civ 804 at 32 and 40). The immigratjadge will also be required to
apply the country guidance cases to those facessrihere were good reason not to
(R (Iran) (2) A (Afghanistan) (3) T (Afghanistan) M (Afghanistan) (5) T (Eritrea) v
Secretary of State for the Home Department (202805] EWCA Civ 982 at 27).

Country Guidance

18.

In the present case it is agreed that the releganbtry guidance decision isP
(LTTE area, Tamils, Colombo, risk?) Sri Lanka 2B807] UKAIT 00076 where the
Asylum and Immigration Tribunal gave the followiggidance:

“Previous Record as a Suspected or Actual LTTE Meands
Supporter

210. From our assessment of the background ewaderefind

that it is of vital importance, in the assessmehteach Sri

Lankan Tamil case, to establish an applicant'silpradnd the
credibility of his background, in some depth. Feample if the

appellant was not credible as to his backgrounoh ftlee north

or the east, which left a situation where he ccagda Tamil

from Colombo who had little or no involvement withe

LTTE, there could be, based on the reality of theeasment of
his predicament, little risk (or almost certainlgtrrisk at the
level of engaging either Convention).

213. We agree with the logic that those who haeenb
released after going to court and released frontodyson
formal bail are reasonably likely, on the evidentme be not



only recorded on the police records as bail jumpeus
obviously on the court records as well. Thus we ldiadentify
those in the situation such as this appellant wheehbeen
found to have been to court in Colombo, and subeettyu
released on formal bail, as having a profile thatld place
them at a higher level of risk of being identifikdm police
computers at the airport. Their treatment thereaftdl of
course depend upon the basis that they were ddtaméhe
first place. It is important to note that we did have before us
any information as to the treatment of bail jumpimn the
ordinary criminal justice system, and there maynimeny of
them, when they again come to the attention ofatftlorities,
be they Tamil or Singhalese. We had no evidence Thail
bail jumpers are treated differently from Singhealesnes.
Clearly punishment for jumping bail will not makenseone a
refugee. As we have said, the risk of detention and
maltreatment will depend on the profile of the indual
applicant.

The situation however, in respect of those who hetébeen to
court and may have been released after the payohenbribe
we do not consider falls into the same categoryciMwill
depend on the evidence relating to the formality tioé
detention (or lack of it) and the manner in whibk bribe was
taken and the credibility of the total story. Ietbetention is an
informal one, or it is highly unlikely that the ba or “bail” has
been officially recorded, then the risk level t@ thpplicant is
likely to be below that of a real risk.....

Return from London or Other Centre of LTTE Activior
Fund-Raising

218. We consider that this is a factor that wélHighly case-
specific. While it is valid to take into accounattDr Smith and
Detective Inspector Hibberd assert that London cemtre for
Tamil fund-raising, (indeed it is now alleged/rumed that the
LTTE may be involved in a “skimming” operation witiedit
cards in a number of petrol stations in the UK), eemsider
that this would be a factor that would have to hbedibly
established, by reference to an appellant’s evel@emgperhaps
that of a close associate. He would need to shewettent to
which the Sri Lankan Embassy in the UK was awardisf
activities and was thus likely to have passed nifigrmation on
to Colombo when the applicant was being deported or
removed.

lllegal Departure from Sri Lanka

219. We agree that illegal departure does not exfessity
establish a well founded fear of persecution olosisrharm on
its own. However, it does appear that there is sevidence in



the Hotham report, in the evidence of Dr Smith, #mel IRB
that it may now, in the heightened level of inséguin Sri
Lanka, add to the profile. Again, it is a factoathvill be very
much case-specific and is likely to become relevasntone
factor in a plethora of possible factors leadingeéal risk of
serious harm.

Lack of ID Card or Other Documentation

220. The evidence of Professor Goode was thayingra
national identity card has become a must. It wappear a
reasonable inference that in the current situatwwhere a
number of cordon and search activities take plac€alombo
and elsewhere, that the lack of valid identity coldad to a
higher risk. Obviously it would need to be coupleith other
risk factors for those of Tamil ethnicity, but wiew it as being
a contributing factor. An appellant would need how why he
would be at continuing risk, and that he cannosweably be
expected, or able, to acquire a new identity card.

Having Made an Asylum Claim Abroad

221. Again there was accepted evidence, incluthag) from
the BHC, that there are lists of failed asylum segkwhich
could form part of search operations in Tamil aresds
Colombo. It is again a reasonable inference tragafhplication
forms for replacement passports and travel docusnemdy
alert the Sri Lankan High Commission in London &mat that
information could be passed on. We do not condigsrto be
an issue that alone would place any returning dadsylum
seeker at a real risk of persecution or seriousmham return.
Again, it would make but a contributing factor thraduld need
other, perhaps more compelling, factors added toefore a
real risk of persecution or serious harm could dialdished.

Having Relatives in the LTTE

222. This factor we consider is again a highlyidabone but
again needs to be taken into account along withtdtadity of

other evidence and the profile of the other familgmbers. On
its own, without established and credible evideoicie details
of the other family members and their known role

involvement with the LTTE, it will be of limited vight.

Risk Profiles for Tamils

227. Our assessment of the various risk factom/elhas
highlighted that each case must be determinedsoowh facts.
It may be that in some credible cases one of thedigidual

or



risk factors on its own will establish a real rigkpersecution
or serious harm on return by the Sri Lankan autiesrifor
Sri Lankan Tamils who are failed asylum seekersnfrthe
United Kingdom. For those with a lower profile, @ssed on
one or a combination of the risk factors we havdeao
however, such as this appellant, their specifidiles must be
assessed in each situation and set against thee abon-
exhaustive and neronclusive, set of risk factors and the
volatile country situation. As can be noted, seMaetors, such
as being subject to an outstanding arrest warang, proven
bail jumper from a formal bail hearing may estables much
higher level of propensity to risk than variouseastifactors. In
this situation therefore, the assessment exergigenuch larger
and more detailed one than may have been theisituap to
2002 and certainly during the period of the ceasealgreement
("CFA"). The current worsening situation in Sri lkanrequires
serious consideration of all of the above factarsgview of up
to date country of origin information set againke tvery
carefully assessed profile of the appellant

230. The following will retain country guidanceasts but, as
always, should be looked at in the context of tegetbping
situation and in the light of any more-tgpdate evidence.

PT (Risk — bribery — release) Sri Lanka &002] UKIAT
03444. Although this case concerned the positiomioh2002,
paragraphs 28 and 29 of the determination (whichl @eth
scarring) are not inconsistent with the evidenee ttas before
us and paragraphs 19 to 27 (which deal with theeissf
bribery) remain consistent with the evidence weehagard, the
submissions made and contains what continues éodoenmon
sense approach to the issue of bribery-relatedsete

Summary of Conclusions

234. Tamils make up over 10% of the populatio©ofombo.

Despite evidence of some forms of discriminatitwe, ¢vidence
does not show they face serious hardships merelyuse they
are Tamils. As a result, other considerations agiadt subject
to individual assessment of each applicant's Specdse, it
cannot be argued that, even if he faces serious arhis

home area, as a general presumption it is unduighh#o

expect a Tamil to relocate to Colombo, or that duld be a
breach of Article 3 to expect him or her to do eothat doing
so would put him or her at real risk of seriousnmantitling

them to humanitarian protection.



236. Other issues which require careful evaluathwolve the
previous attention paid to the appellant by theL&8nkan
authorities. Questions of whether the appellant bagn
previously detained and for how long will be sigraht, as will
the reasons for the detention. A short detentidloviang a
round-up may be of little significance; a longetesgion as a
result of a targeted operation will be much momgnisicant.
The question of release and how that came about lbeay
important. It should be recognised that the praoem of
bribes is a common occurrence in Sri Lanka andttieatelease
following payment of a bribe is not necessarilydevice of any
continuing interest. Care should be taken to distish
between release following the payment of a bribe eatease
following the grant of bail. Care should be takarthe use of
language here. Release on payment of a bribe, eledse on
bail with a surety could be confused. Both formsreiease
follow discussions about, and possibly paymentudney. The
evidence is that the police in Sri Lanka do, in rappate
circumstances, grant bail. In this particular cdmsel was
granted by a court. If the Tribunal is satisfiedttthe appellant
has jumped bail (and that would include failingréport under
a reporting condition), it is necessary to asshesréason for
which bail was granted in the first place.....

238. During the course of the determination we ehav
considered a list of factors which may make a pess@turn to
Sri Lanka a matter which would cause the Unitedgdiom to
be in breach of the Conventions. As in previous ntgu
guidance cases, this list is not a checklist ndrirgended to be
exhaustive. The factors should be considered batividually
and cumulatively. Reference should be made to dhese parts

of this determination where the factors are consiién more
detail but for ease of reference they are set etg.hThere are
twelve and they are not in any order of priority:-

‘(i Tamil ethnicity.

(i) Previous record as a suspected or actual LTTE
member or supporter.

(i)  Previous criminal record and/or outstanding
arrest warrant.

(iv)  Bail jumping and/or escaping from custody.
(v) Having signed a confession or similar document

(vi)  Having been asked by the security forces to
become an informer.



(vii)  The presence of scarring.

(viii) Returned from London or other centre of LET
activity or fund-raising.

(ix) lllegal departure from Sri Lanka.

x) Lack of ID card or other documentation.
(xi)  Having made an asylum claim abroad.
(xii)  Having relatives in the LTTE.

239. When examining the risk factors it is of ®inecessary
to also consider the likelihood of an appellantnigeeither
apprehended at the airport or subsequently withatoiGbo.
We have referred earlier to the Wanted and Wattkéexiheld
at the airport and concluded that those who algedgtwanted
by the police or who are on a watch list for a gigant offence
may be at risk of being detained at the airporhe®tise the
strong preponderance of the evidence is that therityaof
returning failed asylum seekers are processedvelaiquickly
and with no difficulty beyond some possible harassiri

19. Paragraphs 19 to 27 BfT, approved in para 230 bP, give the following guidance:

“21. When someone has been in custody for a sogmif
period of time it is reasonable to presume thatesoecord was
made of the detention and this record may stilsteand be
available for inspection by the authorities. If trexord does
still exist one may also reasonably presume thaiciudes a
reference to the individual's current status. Big tve mean
whether he is currently wanted by the authorit@swhether
his release concluded the authorities' adverseeisiten him.
These presumptions are supported by the statemamt the
CID superintendent, set out above, that their cdserpanly
holds the name and address and age of wanted p&déelalso
note in passing that this record kept by the Clsdmot
include people who failed to comply with reportirestrictions
after a release.

24. This evidence is not wholly unequivocal intégsms but it
reinforces the view taken by the Tribunal on comnsense
grounds inAmalathaaseihat:

‘It seems to us that it is highly improbable to shg
least that a police officer, releasing a man onmnpay
of a bribe, would record it as an escape. There is
certainly no need to do so. If the police wanteddep



an interest in him all that was necessary was te tiat
he might be of interest in the future. Normally if
someone is released on payment of a bribe or otberw
it is indeed because the authorities take the \tleat
there is no good reason to detain him even if there
some involvement with the LTTE at a very level.’

25. We agree and conclude, in the light of the @¥H
observations, that bribery related releases, eslhefiom army
custody, would not, in the absence of some spaaidicredible
reason, be likely to be treated as escapes, anttlwoti result
in the inclusion of the individuals involved on anted list”.

Collins J's grant of permission and his judgmenfNishantbar Thangeswarajah & Others

[2007] EWHC 3288 (Admin)

20.

21.

22.

This judgment became available for citation onlyslbefore the close of argument in
this case. The judgment was given on a reneweticappn for permission on 12
November 2007, eight days before the Judge graméechission in this case. Sri
Lankan fresh claim cases must have been partigui@sh in his mind. There were
five claimants in the case and three were fresmatases.

The volume of pending Sri Lankan fresh claim cdset as Collins J. recited, already
caused concern to the European Court of Human Righich, in turn, requested the
UK government to refrain from issuing removal instions for the time being. On
31" October the Foreign and Commonwealth Office (F@&)lined to do so citing
the case oLP as a source of guidance and, following the guidancthat case, the
FCO stated that it was not prepared to acceptttieaé was a risk of serious harm to
Tamils, from the authorities in Columbo, simply hase they were Tamils.

Collins J. set out the 12 factors listedLiR which | have already cited above. In
paragraph 10 he observed:

(1) “... Tamil ethnicity by itself does not create raal risk of relevant ill
treatment. Accordingly some of these so-callekl fagtors are in reality, as it
seems to me, background ... factors”.

(2) That “... if there is a factor which does give rise to al megk that the
individual will be suspected of involvement in th€TE” background factors
add to the significance of that risk.

3) He categorised:
€)) Tamil ethnicity;

(b) illegal departure from Sri Lanka,;

(© lack of ID card or other documentation;

(d) an asylum claim made abroad;



23.

24,

(4)

(5)

(6)

(7)

(8)

as factors which neither “in themselves, or evemwatively, would create a
real risk”.

He categorised:

@) a previous record as a suspected or actualberear supporter, “at a
level which would mean the authorities” retainedirgterest as “likely
to create a risk”.

(b) A previous criminal record and an outstandegest warrant as
“highly material and clearly capable of producing a real risk.”

In paragraphs 11 and 12 he categorised:

€)) Bail jumping and/or escaping from custody as bn the face of it
highly material”.

(b) “Release on payment of a bribe without moraidaot indicate that
there was an ongoing risk because it would beylikelbe recorded as
arelease...” and stated,

(© “... whether the nature of the release was saagho lead to a risk”
would depend upon “the individual circumstances”.

(d) “A signed confession or similar document olngly would be an
important consideration” (para 12).

He observed that “... Having been asked by #doaisty forces to become an
informer can be of some importance ...” (para 13).

Scarring was, generally speaking, to be “rdgdras a confirmatory rather
than as a free-standing risk element”.

Having relatives in the LTTE is something ‘thene can well understand
might produce suspicions”.

Finally (para 16) Collins J. observed the test was:

“... whether there are factors in an individual casepne or
more, which might indicate that the authorities \dotegard
the individual as someone who may well have beeolwed in
the LTTE in a significant fashion to warrant histetgion or
interrogation”.

Collins J’'s judgment amounts to clear confirmatainthe value to be derived from
the case oLP and, in the paragraphs to which | have referiegel Judge has provided
his own summary of the factors along with his obatons on their make up and
their significance. | agree entirely with his obh&gions. | recommend his summary
as a starting point for the defendant when marsigathe relevant issues which will
form part of her decision in these cases. That $he additional guidance now being
sought relates more to an appropriate methodologlypaocess of reasoning which
might be adopted when applying the content of thsecofLP and Collins J's
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judgment. An opportunity to expand on this area hasen because a combined
rationality and reasons challenge, advanced orltimant’s behalf, has highlighted

obvious shortcomings on the decision letter. Imtthese shortcomings have given
rise to the need on the Court’s part to revieviradirelevant material.

Since the close of the argument further submissiongiting have been delivered in
connection with two further case®® (on the application of Tharmelingham
Rathakrishnan) v Secretary of State for the Homeaiement[2008] EWHC 724
(Admin), CO/1865/2006 (11 April 2008) andR (on the application of Baskaran
Nadesu) v Secretary of State for the Home Depattf@®d7] EWHC 3105 (Admin),
C0/8328/2005 (2B November 2007). In addition, Counsel for the ddfnt has
identified three specific questions which the Casrinvited to answer. Yet further,
the defendant has issued another decision lettshall have to return to these very
latest developments.

Rathakrishnan

26.

In Rathakrishnarthe claimant’s case was based on two sourcesegfeal risk: the Sri
Lankan authorities and the LTTE. Munby J. disnmdsg® claim, finding neither risk
made out. His analysis of the risk from the Smkan authorities followedlP and
the pre-existing case law on fresh claims. He kmex that the Secretary of State’s
decision was not irrational and commended the dectietter as being a “... careful
comparison of the claimant’s case with the prirespto be extracted froroP...”.
The written submissions on behalf of the claimantannection with this case view
the decision as a source of forensic assistanoe.example, comparison is sought to
be drawn between a release, without conditionslath, and the alleged absence of a
detailed decision letter evidencing anxious scyutiiihis is deployed to highlight the
strength of the claimant's case. The latest sulions from Counsel for the
defendant also seek to derive assistance fromatis bf both cases as illustrating
weaknesses in the claimant’s case.

Nadesu

27.

Nadesus simply an example of the court reaching thectimsion that the rejection of
the claim was irrational because the Deputy Judmecladed that two particular
features of the case pointed to some realisticp@aisof success. It was not held that
there had been a lack of “anxious scrutiny”. In mgigment, neither of the cases
provides real assistance and neither purport tabksh any general principle.
Further, since guidance is sought, | shall havesaieato comment later on the
undesirability of using the facts of other casesclumparative purposes.

The decision letter dated @®ctober 2007

28.

The decision letter took the Adjudicator’s decismmthe asylum claim as the starting
point. No criticism can be made of that. It wikk part of a rational and sensible
starting point in the majority (if not all) caseshe Secretary of State’s analysis led to
the following conclusions:-

(2) that the Adjudicator had not found that thembknt was “wanted, nor that he”
had “a record” or had “committed an offence thatuldobring him to any
attention of the authorities”;
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(2) that the lack of reporting for four years wouwlot give rise to a risk. That he
would be returning as an asylum seeker on emergegaegl documents and
that the records would show that he was released.

3) that, applyind-P, it was accepted that:
(2) the claimant was a Tamil from northern Sri kan
(2) who claimed to have previously been detaihed,;

3) following the Adjudicator, that he had no ret@mor had committed an
offence;

(4) it was highly unlikely that he would be of amyerest on return;

(5) there was nothing in connection with the reéedo indicate that he
would be wanted by the authorities in connectiothwanything else.

The makings of the irrationality case and for thleged lack of anxious scrutiny
emerged as the case was argued and by referetieerieasons given by Collins J. for
granting permission. He had stated:

(2) that it was accepted by the Adjudicator thatd¢laimant’'s brother had been an
active LTTE fighter;

(2) that his father had been killed; and
3) that he had been released on reporting conditio

It is likely Collins J. took this from paragraphd? the “Emergency Grounds for
seeking Judicial Review”. In that paragraph it wsmed on the claimant’s behalf
that the Adjudicator found the claimant “... to bedible in his claim for political
asylum in the following material respects”:

(@) that he was a Tamil;

(b) that his brother was a “fighting member of tHETE”;

(c) that his brother was a LTTE martyr, having dietattle;

(d) that he was harassed by the army after hisiergoined the LTTE;

(e) that he was detained for five weeks, ill trdedad released upon payment of a
bribe on a daily reporting condition and that, lieefng, he had breached the
conditions.

It is possible that these contentions had not lreeaived in 2003, at the time they
were drafted, but they were sent or"ictober 2007, although the decision letter
dated 28 October 2007 disputed that they had been receivdtpage 19 of the
bundle the following claim appears:

“The adjudicator accepted that:
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) his brother was a fighting member of the LTTE,
(i) his father was shot by the SLA for assistthg LTTE,

(i)  he was arrested in 1999 in Vavuniya, andtridated in
detention,

(iv)  he was released through bribery and dailyorgpg
conditions were imposed.”

In my judgment, neither the merits of the claimpatagraph 2 of the Grounds nor the
merits of the claims at page 19 of the bundle aandmsidered and assessed without a
full and proper reading of the Adjudicator’s deaisi It seems doubtful that any such
reading occurred because the claims were not aghittesThe decision letter did not
grapple with the alleged LTTE connection, throughes brother or father nor, in any
detail, with the circumstances of the release arddh of conditions as they were laid
out by the previous solicitors for the claimant.whs essential to grapple with them.
These factors comprised the critical aspects ofctaenant’s profile, as it had been
advanced in the solicitors’ representations, andlas central to a decision that they
should be addressed.

By way of contrast to the contents of the decidedter, Counsel for the claimant has
pointed to the detail contained in the Detailed WBias of Defence (DGD) and the
arguments advanced in connection with the cas#ofThe DGD make reference to:

€)) Tamil ethnicity (as did the decision letter).

(b) The issue of the claimant’s previous recordaasuspected or actual LTTE
member or supporter. It was submitted that theudidptor had dealt with
this, so as to dismiss it. The relevant part ef Bretermination had been set
out in the decision letter and that it had beetedtay the Adjudicator: “... he
claims to have been previously detained by theaitids, there is nothing to
suggest that he will be similarly targeted uporum@t | take this to be a
reference to paragraph 17 of the Determination.

(c) The claim in connection with relatives in th@ TE. Although the decision
letter made no reference to this part of the cassd,argument was advanced
to the effect that such connections as were ineemd were not weighty and
were incapable of giving rise to a real risk ofrhar Understandably those
acting for the claimant have seen the DGD, the sulimissions, the written
submissions and now the new decision letter aslgactionable “salvage
operation”.

The Court’s approach

32.

In my judgment paragraphs 12 and 17 of the Detatian are crucial to the full and
proper consideration to be given to the case.cBovenience, | will set out paragraph
12 again:

“12. The Appellant’s principal claim involves ancident in
1999, and he claims he is additionally at risk iseabe comes
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from a known family of LTTE supporters. He claitiat his

elder brother has been granted indefinite leawentain in this
country, and also his younger sister, who arrivitdr éhe did

has also been granted indefinite leave to remalte also

produces a death certificate in relation to hibdatand a note
from the Sri Lanka Red Cross confirming that thespe

(named by the Appellant as his brother) was shol®rMay

1988. Despite these family connections, he applgrevent

without any serious involvement with the securibycks until

January 1999, when he was twenty eight years Higl reports
some slight harassment from them in earlier yedmsnshe was
probably still at school, in relation to his eldeother.”

The claimant’s evidence (see para 5) simply reteto his father being killed in 1987
and his older brother joining the LTTE and beinlieki in May 1988 fighting for the
LTTE (paras 5 and 13).

The conclusions of the Adjudicator could have begpressed more precisely and
clearly as conclusions on specific fact rather tham recital of the claims which had
been made by the claimant but, in fairness, thenelat's case lacked specificity.
That said, the claims were not rejected and bedées@djudicator concluded that the
claimant had no serious involvement with the séguiorces until January 1999,
“despite these family connections”, it may be inder that he accepted the “family
connections” existed. The Adjudicator added:-

“He reports some slight harassment from them itiezayears
when he was probably still at school, in relationhis elder
brother.”

On analysis it is possible to find some suppartafébrother” being shot as an LTTE
supporter, but little to support a conclusion thatwas a “martyr” other than that he
was shot because he was a LTTE supporter. Tharetlisng to support a case of
serious sustained harassment, simply “slight harest. There is nothing which

details the circumstances of his father’'s deaths fether's death did not feature in
the Emergency Grounds for Judicial Review. Therclhat he was “shot by the SLA
for assisting the LTTE” is not supported by theimkant’s evidence recorded by the
Adjudicator (“... father was killed in Septembe8X9..” (para 5)) and consequently it
cannot be said that the Adjudicator accepted thigt father was shot by the SLA for
assisting the LTTE” (page 19). As to the brothemb a fighting member of the

LTTE, the only evidence appears in paragraph ligbine record of the claimant’'s
belief that he was interrogated because “... hisnerotought and died for the LTTE".

The DGD correctly point out the following, not bgipoints contained in the decision
letter:

€)) There was no evidence, and no findings, thatcthimant’s brother or father
had any particularly prominent role in the LTTE.

(b) The thrust of the Determination to the effdwatf despite “connections”, he
had not been placed at significant risk.
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(c) The circumstances of his arrest in 1999, ngineing stopped at a check point
and not rounded up.

(d) The passage of time since these events,
and
(e) His release on a bribe.

As to the breach of reporting conditions, attentisrdrawn to paragraph 17 of the
Determination, which had been referred to in theisien letter, where it was
concluded that the claimant would not be in darigrause he had not reported for
four years. In argument it was emphasised thatohteng conditions” can be formal
and informal and, if the latter, are not likelylde recorded.

Conclusion

36.

37.

38.

The decision letter has been clearly demonstratetdet deficient in a number of
respects. It did not focus on the fundamentalesshbich underpins all these cases,
namely whether there are any factors present wbathd lead to suspicion of an
involvement by the claimant, at a sufficiently hilglvel, with the LTTE even though
the claim was raised. It addressed some of therfadisted in the case &fP, but
drew no distinction between “real risk factors” dmatckground factors. | have little
doubt that the failure to address the issues imection with the claimant’s brother
and father is the principal reason why Collinsrdnged permission. How, then, does
it leave this claim for judicial review?

The position appears to me to be as follows. Thenant has raised a fresh claim
which, in its crucial respects, is unsupported ly Adjudicator’s decision, but it is
not clear whether the lack of specific support steftom the adequacy of the
Adjudicator’s conclusions or the clarity of the @snce before the Adjudicator or the
emphasis of the case at the hearing, or a combmafisome or all of the above. It
follows that the Adjudicator’'s Determination andd3ens constitutes an inadequate
starting place and foundation for the exercisehefdegree of anxious scrutiny which
the case requires. Next it is material to note tha decision letter, having failed to
address the crucial factors in the claimant's caaanot stand as a lawful decision.
The failure to address the factors is so fundanhéh#d it cannot be regarded as a
failure to provide reasons for a lawful decisiordathere being no decision on the
relevant issues, it is not for the court to subtgititself as the decision-maker,
notwithstanding that grounds exist for doubtingttkti@e claim could succeed on
appeal. Can the dilemma be resolved by a fresisida@

After careful consideration, | have concluded thafresh decision addressing the
crucial issues cannot salvage the position. | amnd to say that the course of
conduct which the defendant has adopted sinceltise of oral argument has caused
considerable surprise. Leave was given for furdwdimissions on the judgment of
Munby J. which was then expected and on Collingudgment which had only just
become available. The addition Madesuwas sensible and proper. That cannot be
said of the fresh decision. | could regard it adresh decision, having the
consequence of rendering an outcome in these mhnggeirrelevant and surpassed
by events and calling for no judgment, becauseoiild/ be open to the claimant to
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challenge the fresh decision. Or | could simplyarel the step which has been taken
as purely tactical, designed to dissuade the doamt granting relief or, yet further,
regard it merely as a recital of the argument enc¢hase. In my judgment, it would be
wrong and convey an impression of unfairness taydel hearing to the claimant
where the defendant has taken a number of opptdsino advance her case.

| have little doubt that had the original decishmen in the terms of the fresh decision
the chances of obtaining permission would have lsgmficantly reduced because

the important point in connection with the Adjudmés decision has only emerged
from detailed argument. The absence of clear riggliby the Adjudicator, which the

fresh decision itself recognises, goes both wayke Adjudicator’s decision is the

starting point. If it is unclear or other matenmlvailable the whole position must be
weighed. Where there are no clear findings thert#dnt is at risk of assuming more
than a role of determining whether a new judge @aehlistically reach a decision

favourable to the claimant. Uncertainties shouddumravelled by evidence or an
opportunity for evidence to be adduced. That m@asequence of the obligation of
anxious scrutiny. | am left with the uneasy coswmu that the matters now

highlighted as significant may have received ld¢gsnéion than is required by reason
of the heightened tension and change of circumsetaimcSri Lanka.

| am satisfied that the claimant is entitled tog@portunity to present his case at an
appeal hearing and for clear and specific findingsbe reached on the crucial

elements of his case. It follows that this clawn judicial review succeeds. | shall

hear counsel on the form of relief.

The request for quidance

41.

42.

The lesson to be learned from this case is thatéiméral question is whether a real
risk exists that the authorities would suspect ¢l@mant of having a sufficiently
significant link to the LTTE which could cause himbe detained on his return to Sri
Lanka.

The question must be answered after a thorouglssesat has been made of the
findings made by the judge in connection with thigioal claim. This is required
because a fresh judge will take the original cosiclu as his starting point. In the
cases now pending, depending as they do on chamgeenstances in Sri Lanka, the
assessment should be directed at the conclusionsh wiave been reached which
establish the profile of the claimant. It is likghat the claimant (or his lawyers) will
have advanced a profile by reference to a numbeskffactors. Each case must be
considered on its own facts. The factorsLid are not exhaustive but are ones
commonly found to have been present in many casegy may be reflected in any
one case in a different manner to that describ&dPinThe requirement that each case
should be considered on its own facts means thatfahmulaic repetition of a
conclusion in LP will not be sufficient if differees of detail are present. Where
factors capable of showing a connection of sigarfie to the LTTE are relied upon,
a careful assessment of the detail will be requiréthe judgment of Collins J.
provides clear guidance on the line between re&lfactors and background factors.
That said, a combination of factors could mateyialffect the conclusion. It must
always be remembered that the requirement for asxsorutiny means addressing the
relevant representations which have been advanéeéhilure to do so will not be
saved by repetitive citation of principle from casar sections of a Determination
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45,

which are arguably in point without the reason feferring to the section being
stated.

An examination of decisions in other cases, appgresmilar, should be avoided.
The detailed facts of another case can be an abtelbarometer of risk and are likely
to lead to a decision being taken in the case uodlesideration which is driven, not
after anxious scrutiny in the case in question, lbutthe decision of a judge in a
different case. That is not to say that a comparaxercise cannot help a decision-
maker, but undue weight should not be attacheldeadsult.

Counsel for the defendant posed three questions:
(1) What is the overall test for an immigrationgedn cases such as this?

(2) Which of the risk factors ibP are “weighty” and which cannot individually
or cumulatively be sufficient to give rise to alresk?

3) Whether a breach of reporting conditions angmen are particular weighty
indicators of risk?

As to (1), see paragraph 41 above and the judgofedollins J. inThangeswarajah
at paragraph 16.

As to (2), see the paragraphs above approvingr@allis judgment and the judgment
itself.

As to (3), the relevance of these factors will depapon whether the likelihood that
the detention or release has been recorded.theisxistence of a record which could
give rise to the risk of suspicion on return. Tdegree of risk will depend upon the
case in question and the likely content of the mé.co



