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INTRODUCTION

The Inter-American Commission on Human Rights (hereinafter “the Commission” or “the
IACHR”) has monitorefd the human rights situation in the Republic of Colombia (hereinafter
“Colombia,” “the State,” or “the Colombian State”), in particular the evolution of the internal
armed conflict over more than five decades and its impact on the protection, enjoyment, and
exercise of the human rights of all persons who live in Colombian territory.

Through its different mechanisms the Commission has obtained valuable and voluminous
information on the human rights situation in Colombia as well as the situation of groups in
particular vulnerability. In addition, the Commission has been able to verify how the continuity
of the internal armed conflict has entailed serious human rights violations and infractions of
international humanitarian law (hereinafter “IHL”). The Commission has also noted the many
initiatives taken by the State, as well as the challenges pending in terms of carrying out its
international human rights obligations.

The human rights situation in Colombia includes additional complexities stemming from the
systematic and widespread violence that is a part the day-to-day life of the Colombian
population due to the internal armed conflict.! In this context, the obligations of the State are
governed by the provisions of both international human rights law and IHL.

The Commission acknowledges that the Colombian Government “began a process of
exchanging communications with the Revolutionary Armed Forces of Colombia-Ejército del
Pueblo (FARC-EP)”2 since January 2011 and that, on August 26, 2012, the National Government
and the FARC-EP signed a “General Agreement for the Termination of the Conflict and the
Construction of a Stable and Lasting Peace.”3

In said agreement, “the mutual decision to end the conflict as an essential condition for the
construction of a stable and lasting peace”;* the goal to promote “respect for human rights in
every corner of the national territory”> and an agenda with content and themes to debate in

In its general observations on the draft report, Colombia rejected references to aspects of “structural discrimination” and
“systematic violence,” because it understands that the facts should be analyzed in perspective, and should not be addressed
“as static problems in time,” but that it should be taken into account the context in terms of the challenges faced as well as
the major progresses achieved mainly through the implementation of public policies in the area of human rights. Colombia
also stated that “human rights violations are not systematic in nature.” Colombia’s observations on the Draft Report of the
Inter-American Commission on Human Rights, Note S-GAIID-13-048140, December 2, 2013, para. 16.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are
enacted.”

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
pp. 3-7.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
p. 3.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
p. 3.

Inter-American Commission on Human Rights | IACHR
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the dialogue commission, ¢ inter alia, were established. Likewise, the National Government and
the FARC-EP stated their “total willingness” to reach an agreement and therefore, pledged to
begin discussions on the points of the agenda in order to: reach a Final Agreement for the
termination of the conflict, establish a dialogue commission, and ensure the effectiveness of
the process, inter alia.” In this respect, the State noted that the General Agreement, at the point
regarding the Agenda, includes victims’ rights.8

6. The Commission observes that Colombia is at a historic juncture in which the Government and
the FARC-EP may reach a peace agreement that would put an end to the armed conflict in the
country, after more than five decades of length. In effect, the State is convinced that “nothing
would contribute more to the protection of human rights than ending the armed conflict.”® The
IACHR recognizes that the consolidation of a dialogue and expectations of achieving a lasting
and stable peace in Colombia, are crossing elements in the human rights situation in the
country. The IACHR considers that while this process poses a complex dynamic for its
achievement, the full observance of the human rights obligations of the State must be central
issues within the peace process, not only regarding the possible scope of an agreement but
also in its consolidation and implementation, in terms to cease the violations caused by the
conflict and to prevent their recurrence in the future; and how the possible establishment of
peace in Colombia, could guarantee to their citizens the respect of their fundamental rights.
Thus, the Commission appreciates the efforts undertaken by the State in the initiatives of the
peace process and expresses its willingness to continue providing support within the terms of
its mandate, in the actions taken by the State to comply with its international obligations.

7. In that context, on September 6, 2012, the State of Colombia sent a communication to the
IACHR by which it extended an invitation to make a visit to the country. On November 14,
2012, the Commission communicated to the Colombian State that it was pleased to accept the
invitation to make an on-site visit to the country December 3 to 7, 2012. Accordingly, the
Commission decided that the evaluation of the human rights situation in Colombia would not
be done by including it in Chapter IV of the 2012 Annual Report, but by carrying out an on-site
visit in keeping with Article 39 of its Rules of Procedure then in force, and the subsequent
drawing up of a detailed report on the situation in the country.

8. In consequence, the purpose of the on-site visit was to compile relevant information on the
human rights situation in the country, in particular on the internal armed conflict and the
situation of groups in particular vulnerability; as well as to evaluate the transitional justice
mechanisms adopted by the State.

0. The IACHR made the on-site visit from December 3 to 7, 2012. The delegation was made up of
the President and Rapporteur for Colombia, José de Jesis Orozco Henriquez; the First Vice
President, Tracy Robinson; the Second Vice-President, Felipe Gonzalez; Commissioners Rosa

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
pp. 4-7.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
p. 4.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 23.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 21.
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Maria Ortiz and Rose-Marie Belle Antoinel0; the Executive Secretary, Emilio Alvarez Icaza L.;
the Assistant Executive Secretary, Elizabeth Abi-Mershed; Executive Secretariat attorneys Lilly
Ching, Karin Mansel, Federico Portillo, Jorge Meza, Cristina Blanco, Andrés Pizarro, and Tatiana
Gos; press coordinator Maria Isabel Rivero; and documents officer Gloria Hansen. During the
visit, the delegation held meetings in Bogotd D.C., Quibd6 (Chocd), Medellin (Antioquia) and
Popayan (Cauca).

On October 11, 2013, the IACHR transmitted to the State a copy of the preliminary draft of this
report, and asked that it submit its observations within one month. On November 5, 2013, the
State requested an extension, which was granted by the Commission, up to November 30,
2013. 0n December 2, 2013, the State submitted its observations.

The Commission reiterates its recognition of the Colombian State for its openness to undergo
an on-site visit, and highlights the positive disposition, support, and collaboration both in
organizing and in carrying out the visit. In this regard, the Commission values the State’s
acceptance of deep international scrutiny as a sign of its determination to search for and
consolidate lasting peace and also to strengthen the efforts made in terms of respect and
guarantees of human rights in Colombia. The Commission considers that this willingness of the
State favors consolidation of substantive contributions to the historic time that Colombia is
going through, to which this report and the recommendations made by the Commission may
be added. The IACHR also highlights the willingness, support and cooperation manifested both
in the organization and development of the visit and thanks all those with whom it met during
the visit, and values the information collected and the testimonies it received. In its
observations on the draft report by the Inter-American Commission, the State expressed its
gratitude to the IACHR for having sent the draft for its observations, which it submitted in light
of its “commitment to respect, ensure, and protect human rights.”1! It also stated:

The Colombian State wishes to highlight the positive references made in the Draft Report
regarding gains in attention to the victims of the internal armed conflict; the mechanisms for
the participation of civil society for constructing a public policy on human rights; the creation
and implementation of the National Unit for Protection; and the development of legal norms
aimed at recognizing and protecting the rights of indigenous peoples and Afro-Colombian,
black, palenquero, and raizal communities.2

The State also indicated that since the on-site visit by the IACHR, and over the last two years, there
have been significant progress as a result of the State’s commitment and the implementation of
public policies in the area of human rights.13 In particular, the State highlighted the creation of the
“National Human Rights and International Humanitarian Law System,” by Decree 4100 of 2011,
“which ensures the articulation of the State around its human rights obligations.” It noted that two
years after it was implemented, Colombia has 73 entities and 118 offices at the central level
integrated to the activities of the different components of the System. 14

10

11

12

13

14

In keeping with Article 17(2) of the Commission’s Rules of Procedure, Commissioner Rodrigo Escobar Gil, of Colombian
nationality, did not participate in the on-site visit or in the process of deliberation and approval of this report on the general
human rights situation in Colombia.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, paras. 1-2.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 6.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, paras. 8-9.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 10.
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13.

14.

This report is the result of the information that the Commission has organized and analyzed
with respect to the human rights situation in Colombia. In this effort, the Commission has
drawn on the information received during and after the on-site visit, research done at its own
initiative, the inputs of the different mechanisms through which the IACHR has monitored the
situation in the country, press reports, and the decisions and recommendations of specialized
international organizations, among others. In its observations on the draft report, the State
referred to the “different sources of information referenced,” indicating that in some cases
“state data and/or figures are not included, to compare them with what is reported by other
sources.”!> In this respect, the IACHR wishes to indicate that in any analysis of this nature, it
looks for and takes into account information from various sources, and it is precisely with the
aim of taking into account the official information and sources that the IACHR forwards the
draft to the State in question, and incorporates the observations and information it considers
relevant.

This report has seven chapters. The introductory chapter outlines the activities conducted
during the on-site visit and the methodology used for preparing this report, as well as the
framework used for analyzing the human rights situation in the context of the Colombian
internal armed conflict. In the second chapter the Commission will analyze the rights to life,
humane treatment, and personal liberty in cases of forced disappearances and extrajudicial
executions; as well as the effectiveness of the protection mechanisms adopted for persons at
risk. In the third chapter the Commission will address Colombian constitutional and legal
framework, to which end it will refer to the justice situation for cases of human rights and IHL
violations, and will evaluate the compatibility of Colombia’s normative framework and its
application with the international obligations of the State. In particular, the IACHR will analyze
the reforms on transitional justice, the proposed changes to the military criminal justice, and
the mechanisms that have been adopted by the Office of the Attorney General for setting
priorities in investigating cases. In addition, the IACHR will evaluate the mechanisms of
reparation for victims of human rights violations; mainly the Law on Victims and Land
Restitution, as well as the replacement of the motion victims could make in proceedings for
comprehensive reparation (incidente de reparacion integral) by the motion to identify the
impacts caused victims, in the context of the Law on Justice and Peace. In the fourth chapter
the Commission will examine the continuity of internal forced displacement, while the fifth
chapter will examine the situation of economic, social, and cultural rights (hereinafter “ESCR”).
In the sixth chapter, the Commission will analyze the specific situation of groups especially
affected in the context of the internal armed conflict, namely, afrodescendants, raizales and
palenqueros, children and adolescents, women, indigenous peoples, lesbians, gays, bisexuals,
transexuals and intersex persons (hereinafter “LGBTI people”), journalists and media workers,
persons deprived of liberty and human rights defenders. In each of these chapters the IACHR
will make the recommendations it considers pertinent to adequately address the issues raised.
Finally, in the seventh chapter the Commission will set forth its conclusions on the human
rights situation in the country.

The Commission has indicated that a large part of the human rights violations in Colombia are
related to the historical impact of the armed conflict in the country. In this regard, the [ACHR
recognizes that the Colombian State has launched important public policies on human rights to
address the complex situation resulting from the internal armed conflict, and the
strengthening that the Government has given to the assistance for victims of human rights

15

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 13.
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violations and the protection of people at risk, as well as the significant investment in both
human and financial resources that the State is making in this areas. In this respect, the State
has noted that with the implementation of the Law on Victims (1448 of 2011), “a new
institutional framework” has been created “devoted exclusively to victims,” in the context of
which “more than 150,000 victims have been compensated” and that an investment of “30
million dollars” has been earmarked “for implementing this policy during the 10 years in
which the law will be in effect.”16 The Commission also recognizes that the State has adopted a
series of legislative, administrative and judicial measures that seek to overcome the situations
that constitute violations of human rights and to walk toward peace for Colombian society. In
this framework, coupled with the efforts within the peace process, the State is developing
important participation mechanisms to advance the development of a “Comprehensive policy
on human rights and international humanitarian law”, with the participation of the civil
society, international community and the State authorities, an initiative that began its
consolidation with the celebration of the National Conference on Human Rights and
International Humanitarian Law, held in Bogota in December, 2012.

The Commission notes that, during more than fifty years, Colombia’s internal armed conflict
has undergone major transformations in terms of the dynamics and actors involved; these
stages have been analyzed in detail by the IACHR. At present, Colombia has recognized a
situation of armed conflict in relation to the guerrilla forces of the FARC-EP and the Ejército de
Liberacién Nacional (ELN: National Liberation Army). Nonetheless, the Commission has noted
that the violence derived from a lack of an effective and complete dismantling of armed
paramilitary structures, continues to severely impact the rights of the citizens and Colombia.
On that respect, the Commission notes that the State maintains specific duties to dismantle the
groups known as “Autodefensas” who did not participate in the collective demobilizations of 2003-
2006, and that continue to operate in Colombian territory. In addition, the Commission observes
with concern elements of continuity between the former Autodefensas and the so-called “emerging
criminal bands” (“bandas criminales emergentes” hereinafter “BACRIM”). As will be explained in
subsequent paragraphs, in its observations on the draft report, the State set forth its position that
the criminal bands are “organized crime groups,” and thus are phenomena “different in nature and
scope” from the paramilitary groups.1”

During the visit the IACHR received information that indicates the continuity of assassinations,
selective assassinations, massacres, forced disappearances, kidnappings, assassination
attempts, confrontations and combats, threats and pamphlets, economic blockades, illegal
checkpoints, displacements, bombardments and aerial strafing in rural areas, confinement of
peasant communities, registration of the civilian population by the Army, and stigmatization of
social movements, among others.

The Commission considers that the serious situation of impunity that one finds in relation to
serious human rights violations and breaches of IHL by all the actors in the conflict in
Colombia, as well as the failure to clarify the dynamics, scope, composition, and structure of
the former Autodefensas and the illegal armed groups that emerged after the demobilization of
the paramilitary organizations constitute systematic obstacles not only for guaranteeing
victims’ rights, but also for securing detailed and precise information that would make it

16

17

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 25.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 26.
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possible to characterize these groups, break up the ties that feed them, and adopt the
appropriate policy and legal measures to confront them. 18

Right to life in the context of the armed conflict

19.

20.

21.

22.

23.

The Commission notes with concern that the forced disappearance of persons continues
nowadays to be widespread in Colombia. While the IACHR values the measures aimed at
establishing the whereabouts of disappeared persons and to proceed to fully identify them
and hand them over to their next-of-kin, it observes that the gains thus far are incipient in
relation to the number of disappeared persons, and effective plans or policies for effectively
addressing and having uniform and systematized information on this phenomenon have yet
to be implemented.

The Commission recalls that the State has the obligation to act promptly within the first hours
and days after receiving a report of a disappearance or kidnapping, which is why measures
must be adopted aimed at ensuring the functioning and effectiveness of the urgent search
mechanisms and any other measure that makes it possible to cross-reference data to
determine the whereabouts of and/or quickly identify the persons disappeared.

For several years the Commission has received information on continued extrajudicial
executions by members of state security forces. This phenomenon intensified in the last
decade, and became particularly well known through cases of what were known as “false
positives,” namely, the extrajudicial execution of civilians so as to then be presented as combat
casualties.

The Commission observes with satisfaction that according to the information that is publicly
known, this phenomenon began to diminish; even so, major challenges persist in relation to
follow-up on the internal measures taken with a view to preventing extrajudicial executions.
The Commission reiterates that the extrajudicial execution of civilians so as to then be
presented as combat casualties implies a violation of international human rights law and IHL,
and that the massive and systematic nature of this practice was also shown by the Prosecutor
of the International Criminal Court.

Likewise, as the Commission has noted consistently, the State is responsible for those human
rights violations that stem from abusive use and lack of proportionality in the force used by the
security forces. To that end, it is of the utmost importance that the State adopts the measures
needed to ensure the protection of civilians and to precisely determine proportionality in the
use of force in the context, as well as outside of the context of armed confrontation.

Protection of persons at risk

24.

In the context of the obligations established at Article 1(1) of the American Convention on
Human Rights (hereinafter “the American Convention”), the Commission has closely
monitored the protection programs that the State has been developing for the purpose of
guaranteeing the rights of persons in a situation of risk, in particular in the context of the

18

In its observations on the draft report, the State indicated that major efforts have been under way “to prosecute those
responsible for human rights violations,” accordingly it rejected the assertion by the IACHR regarding the existence of a
serious situation of impunity. It also reiterated that with Law 1448 of 2011, “today the victims of the armed conflict in
Colombia occupy a central place in the public policy of the State.” Observations of Colombia on the Draft Report of the
Inter-American Commission on Human Rights, Note S-GAIID-13-048140, December 2, 2013, para. 27.
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armed conflict. Specifically, the IACHR has noted that Colombia has been one of the pioneer
countries of the hemisphere in creating specific programs for protecting different groups of
Colombian society, as well as in implementing the precautionary measures requested by the
Commission. In that scenario the IACHR was pleased with the creation of the National
Protection Unit (Unidad Nacional de Proteccidn, hereinafter “UNP”) in 2011, as an entity that
assumed the protection functions that had been entrusted to the Ministry of Interior and
Justice and the Administrative Department of Security (Departamento Administrativo de
Seguridad, hereinafter “DAS”).

The IACHR recognizes that with the creation of UNP, the State continues to make progress in
institutional development and strengthening of mechanisms for the protection of persons at
risk, and that this is an important continental precedent in the Region associated with
significant gains in protection matters. Notwithstanding this, the Commission has received
consistent information from civil society sources, and especially from persons who are
beneficiaries of the protection programs, on various failings in their operation.

The Commission notes that the Colombian State had adopted a practice of conducting an
additional risk assessment to the beneficiaries of precautionary measures granted by the
IACHR. Several beneficiaries of precautionary measures indicated that they have had make a
new showing of risk (“demostracién de riesgo”) in order to enter the protection program of the
UNP. The Commission highlights that, during the visit, the State authorities expressed its
commitment to stop the practice of submitting the beneficiaries of precautionary measures
from the IACHR to a new process of “showing of risk” in order to enter into the protection
programs.

The IACHR recognizes that it is fundamental that the States conduct a situation analysis to
determine, in consultation with the beneficiaries, the suitable measures of protection to be
adopted to protect their rights and, based on this analysis, to make possible the effective and
diligent implementation of the precautionary measures sought. Such considerations are
considered applicable to all those measures that the IACHR has issued in previous years, and
that have continued to be necessary in view of situations of risk that continue to persist over
time. In this context, the Commission wishes to underscore that the decision whether to lift
precautionary measures is exclusively up to the Commission, in keeping with its norms. The
Commission takes into account and values what the State has said when it affirms that
Colombia “keeps in force its mechanism for following up on the measures until the JACHR
decides to lift them.”19

Also, the Commission reiterates that one of the essential principles that should govern the
implementation of the measures of protection is that they be planned and implemented with
the participation of the beneficiaries and their representatives. The States should guarantee
this right for the beneficiaries of precautionary measures, while the beneficiaries and their
representatives should provide all the cooperation needed to facilitate their effective
implementation. The IACHR recognizes that the State has reaffirmed that its policy is that “all
measures of protection are coordinated with the beneficiaries of precautionary measures in
the context of a meeting coordinated by the Ministry of Foreign Affairs,” which are held to
follow up on or coordinate the measures with the delegates of the corresponding entities.20

19

20

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 33.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 34.
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29,

30.

The IACHR notes that given the binding nature of measures of protection in the inter-
American system, recognized by the Colombian State, and the principle of good faith that
governs in international law, once a measure of protection is granted by an organ of the
inter-American system, corresponds that the State implements it and follows up. In that
regard, the Commission recalls that implementing measures of protection granted in the
context of international procedures cannot be subordinated to the start-up or conclusion of
domestic proceedings, since such a course of action contravenes to the international
obligations acquired by the State.

Finally, the Commission insists that it is essential for the mechanisms of protection to be
articulated with the corresponding entities entrusted with investigation, so as to clear up the
sources of risk, and to identify and punish the possible perpetrators. Progress in investigations
would also supplement the effectiveness of the measures of protection and defuse the
elements that endanger the persons covered by the protection programs.

Impunity and obstacles in the area of justice

31.

32.

33.

In relation to the foregoing, the Commission notes with concern that one of the key and urgent
challenges in Colombia is overcoming the situation of impunity that affects cases of serious
human rights violations and breaches of IHL. The Commission notes that from the scrutiny of
the information set forth throughout the report, major obstacles persist for the victims of
human rights violations and their next-of-kin to be able to obtain justice in Colombia.

That situation is a consequence, as the State has recognized, of the lack of an effective response
by the system in processing the high number of cases that have occurred in the context of or
have been facilitated by the internal armed conflict. There are also certain structural obstacles
that keep judicial proceedings from being resolved in a reasonable time and prevent
investigations that could turn out to be related from going forward in a coordinated manner
which might not only lead to the identification and punishment of the persons responsible for
human rights violations, but also to the dismantling of the structures that facilitated the
commission of those violations.

The Commission values the initiatives taken by the State to overcome the difficulties indicated,
to make its system of justice efficient, and to endow it with greater technical, human, and
financial resources. In addition, the Commission emphasizes that the multiplicity of
mechanisms and normative frameworks in place for clarifying, investigating, and punishing
cases of human rights violations and infractions of IHL should be coordinated and should
involve mutual feedback.
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Nonetheless, the Commission notes that some measures could be incompatible with the right
of victims of serious human rights violations and their next-of-kin to judicial guarantees and
judicial protection.?! The Commission recalls that the complementary nature of international
systems of justice is based precisely on the premise that the State has the lead responsibility
when it comes to guaranteeing justice domestically, with respect to all acts violative of
human rights and IHL committed in its territory or under its jurisdiction.

The Commission considers that the State should give the greatest priority to clarifying the
human rights violations perpetrated by all actors in the conflict and determine casuistically
and in detail the nature and actions of the illegal armed groups that emerged after the
demobilization of paramilitary organizations and their possible connections with some State
authorities.

In addition, the State must provide adequate follow-up in the ordinary justice system to the
information revealed in the proceedings in the Justice and Peace jurisdiction in order to ensure
full truth is arrived at, and that a full investigation is carried out into the structures that have
carried out the human rights violations. Making gains in domestic proceedings is inextricably
bound up with guaranteeing justice in specific cases; constructing the truth and preserving the
memory of the Colombian people; guarantees of non-repetition; and the sustainability of the
reparation processes implemented by the State.

Transitional justice in the context of an ongoing armed conflict

3

7.

38.

BO

Considering the mandate and functions of the Commission as well as its role advising the
member states of the Organization of American States (hereinafter “OAS”), its General
Secretariat, and the Mission to Support the Peace Proccess of the OAS (hereinafter
“MAPP/0AS”), the framework of transitional justice in Colombia has been a subject of the
utmost concern. In the context of its monitoring work, the IACHR has valued a series of steps
adopted by the State and has noted the applicable international human rights standards.

The Commission recognizes that Colombia has applied transitional justice mechanisms to a
non-international armed conflict that has not ended, which poses additional challenges.
Accordingly, at present, there are multiple normative regimes in place in Colombia to which
will likely be added adaptations stemming from a possible peace process.

The Commission recognizes that implementation of the Law on Justice and Peace
(hereinafter “Law 975 of 2005”) has made it possible to partially reveal a truth that would
have been impossible to obtain by other means, as well as certain links with elements of the
political sphere, which constitutes an important starting point. Nonetheless, the Commission
observes with concern that the results are insufficient and precarious, taking into
consideration that as of the date of the preparation of this report, eight years after the Law
on Justice and Peace was adopted, only 10 judgments of first instance and 7 judgments of

21

In its observations on the draft report, the Colombian State reiterated that “the measures that have been implemented are
compatible with the rights of the victims of human rights” violations and that Colombia has been cited by the International
Criminal Court as “an example of positive complementarity, precisely because the domestic legal order respects the
prevalence and application of international treaties, as well as the needs of international cooperation.” Observations of
Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140, December 2,
2013, para. 36.
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40.

41.

42.

second instance have been handed down, and only 14 of those who sought to avail
themselves of the benefits (postulados) have been convicted. In addition, none of those
judgments refer to anyone who has the status of both highest-level responsibility and
representative member of the group, nor do they sufficiently address criminal acts that
reflect patterns of macro-criminality and macro-victimization.

The IACHR has followed up on and analyzed the different obstacles and failings in the
implementation of the Law on Justice and Peace, among which special mention can be made of
the excessive delay in procedures, the extradition of the top paramilitary leaders without
proper prioritization of truth, justice, and reparation; limitations on the victims’ participation;
difficulties in respect of reparation; and promulgating laws that offer the demobilized a series
of benefits additional to those already considered in the Law on Justice and Peace; among
others.22

The Commission takes note of the adoption of Law 1592 of 2012, by which changes are
introduced to the Law on Justice and Peace. The Commission notes the legal reforms aimed at
ensuring procedural economy and hopes that they will produce specific results in terms of
progress in the proceedings. Nonetheless, the Commission notes with concern that on
expanding the temporal framework, Law 1592 would make it possible for members of illegal
armed groups who continued committing human rights violations after the collective
demobilizations to avail themselves of the benefits established in the Law on Justice and Peace,
which would presuppose a situation of juridical insecurity and legal inequality among the
demobilized who are subject to that regime. In its observations on the draft report, the State
argued that Law 1592, “simply resolved the antinomy that existed between Articles 2 and 72 of
Law 975 of 2005, establishing that the Law should be applied to acts committed prior to
demobilization [...]” It emphasized that “one of the main ideas behind the reform of the Law on
Justice and Peace was the change in focus so as to make possible the concentration of criminal
justice efforts in relation to the highest-level persons responsible for the most serious
crimes.”23 In this report, the IACHR will present its considerations on the inter-American
standards in the area of truth, justice, and reparation, in light of what is put forth by the State
and its international obligations in this regard.

As regards the grounds for exclusion from the Law on Justice and Peace established in Law
1592 of 2012, the Commission values the fact that these conditions have been made explicit,
given that it is the other side of the coin of the rigorous application of the Law on Justice and
Peace, on evaluating the degree of compliance with the requirements of eligibility, and in
particular it will make it possible to give visibility to the failure to comply with the obligations
to deliver property and children and adolescents who have been recruited. Nonetheless, the
IACHR notes that to carry out the obligations in respect of justice, the exclusion of persons
seeking to avail themselves of the Law on Justice and Peace (postulados) from the Justice and
Peace process should necessarily be accompanied by impetus in the investigations and
proceedings that should be carried out with due diligence and in a reasonable time in the
regular courts; this is even more critical in the case of those postulados who have been
extradited.

22

23

As will be explained in the section analyzing the Law on Justice and Peace, the Colombian State expressed its concern over
the fact that the “performance” of these processes is gauged based on the number of judicial judgments handed down.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 38.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 39.
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The Commission reiterates that overcoming impunity is essential for preventing the repetition
of human rights violations, which is why it urges the State to carry out its obligations with
respect to justice in the context of the Law on Justice and Peace.

As the Commission has already stated, the focus, design, and provisions of the Legal
Framework for Peace (Legislative Act 01 of 2012) indicated a conceptual change and have
provoked a series of human rights concerns. The Colombian State has said that the Legal
Framework for Peace

provides for an integral strategy of transitional justice aimed at the maximum possible
satisfaction of victims’ rights, the creation of a Truth Commission, conditions for laying
down arms and contributing to clarification of the facts, and reparation for any special
criminal justice treatment, and indicates that in any event extrajudicial measures should be
implemented for clarification of the facts and reparation that are complementary in
nature.?4

Without prejudice to the analysis that follows, on this point the IACHR emphasizes that while it
is true that the concept of prioritization would be in principle consistent with the importance
and necessity of judicially establishing the responsibility of the most important leaders, it is no
less true that the concept of selectivity and the possibility of waiving the investigation and
prosecution of serious human rights violations would in principle be incompatible with the
State obligations.

The IACHR is aware of the decision adopted by the Constitutional Court by which it decided
to declare “enforceable” subsection 4 of Article 1 of the Legislative Act 01 of 2012, under a
series of considerations, among these, that the strategy of “grouping serious human rights
violations in ‘macroprocesses’ and the attribution of the most responsible”, will be a
measure that will allow “more effective compliance with the duty to protect the rights of
the victims of the conflict”25. In its observations on the draft report, the State reiterated that
in keeping with the decision of the Constitutional Court, “it is legitimate that a special
application be given to the rules of prosecution, so long as one ensures as a minimum [that
crimes against humanity, genocide, and war crimes committed systematically] will be
prosecuted.” In this regard, the State has said that the interpretation by the Inter-American
Court in the case of EIl Mozote v. El Salvador allows one to establish that “in transitions from
armed conflict to peace, the State’s obligation is to investigate and prosecute international
crimes.”26

In this respect, the IACHR notes that it will analyze in detail the State’s argument in a
subsequent section. On this point, the Commission reiterates to the State that consideration
should be given to the relevant international human rights standards in the design and
discussion of the enabling laws (leyes estatutarias) established in the Legal Framework for
Peace. The case-law of the inter-American system has identified the investigation and

24
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26

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 40.

To the date of approval of the present report, the full text of the judgment was not available, however, the information has
been obtained from the Official newsletter No. 34 of the Constitutional Court, dated August 28, 2013. Available in Spanish
at: http://www.corteconstitucional.gov.co/comunicados/N0.%2034%20comunicado%2028%20de%20agost0%20de%202013.pdf
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, paras. 17-18.
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48.

49.

prosecution of cases of grave human rights violations and the absence of factual or legal
impediments, such as adoption of amnesty laws, as essential elements of the rights established
at Articles 8 and 25 of the American Convention. In view of the foregoing, having duly analyzed
the reform in question, the Commission reiterates that the mechanisms for selecting and
waiving investigation in cases of grave human rights violations could be incompatible with the
international obligations of the State.

In this context, as regards the “Prioritization Strategy” recently adopted by the Office of the
Attorney General, the Commission values the initiatives aimed at bringing together,
systematizing, and analyzing the information that is dispersed in different agencies, and
considers that in principle the prioritization of cases aimed at making the response of the state
justice system more efficient is not incompatible with the obligations that emanate from the
American Convention. In this regard, the Commission notes that prioritization cannot imply
the failure of the State to act with respect to cases of human rights violations, and observes
with concern that according to the information received, grave human rights violations and
infractions of IHL, such as forced disappearances, torture, sexual violence, and recruitment of
children and adolescents, have not been initially prioritized. However, the Commission notes
that within the benchmarks set by the Constitutional Court for the issuance of the enabling law
that develops the Legal Framework for Peace, the Court stated that “given the severity and
representativeness, the investigation and punishment of the following offenses: extrajudicial
executions, torture, forced disappearances, sexual violence against women in armed conflict,
forced displacement and illegal recruitment of children, shall be prioritized when they are
qualified as crimes against humanity, genocide or crimes war committed in a systematic
manner”.?”

In light of the above, the Commission reiterates that a model of transitional justice should be
respectful of international obligations on human rights. The jurisprudence of the inter-
American system indicates that the obligation to ensure the judicial protection necessary to
protect fundamental rights is not subject to suspension, even in times of war. In its
observations on the draft report, the State indicated that “integral reparation does not depend
on it being judicial and that in cases of transition from armed conflict to peace, when there is a
large number of victims, it would be impossible to attempt to compensate all of them in terms
of actual damages and loss of earnings.”28 The Commission recognizes the size and
complexities of the conflict in Colombia, and the need for a durable solution as a prerequisite
for the full exercise of human rights. In this sense, the construction of a peace process should
be done on the pillars of truth, justice and comprehensive reparation. Thus, the Commission
believes that the application of certain figures that raise tensions with the right of victims of
gross human rights violations, protection and judicial guarantees to achieve the criminal
investigation and prosecution of the perpetrators in the jurisdiction ordinary, could
undermine the efforts of the State to achieve a lasting peace in Colombia, and overcoming
impunity as a guarantee of non-repetition.

27
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See: Official newsletter No. 34 of the Constitutional Court, dated August 28, 2013, p.4. Available in Spanish at:
http://www.corteconstitucional.gov.co/comunicados/N0.%2034%20comunicado%2028%20de%20agost0%20de%202013.pdf
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 45.
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Setbacks with respect to military criminal justice

51.

52.

The Commission has monitored the legal framework on the application of military criminal
justice in Colombia through its country reports and the system of cases and individual
petitions, and has observed gains and setbacks in this area. In past years Colombia had taken
important measures to gradually restrict the application of the military jurisdiction, measures
that the Commission values. While the case-law of the Constitutional Court and the Supreme
Court of Justice have been consistent in terms of indicating that the military criminal courts do
not have jurisdiction to investigate cases of human rights violations, more recently the State
has implemented different mechanisms that would pose obstacles to the full application of this
principle.

The Commission observes with concern that reports continue concerning the use of the
military jurisdiction for investigating human rights violations. The Commission has
repeatedly noted that the military criminal justice system is not competent to investigate
cases of human rights violations, which is why initiatives such as the constitutional reform
on military criminal justice (Legislative Act 02 of 2012) could constitute a serious step
backwards and could be an obstacle to the implementation of the State’s obligations to
provide for judicial guarantees and judicial protection.

The IACHR expressed its profound concern over the serious setback in respect of human rights
that the constitutional reform, which significantly expanded the scope of military criminal
jurisdiction, could represent. The Commission considered that several of the provisions of
Legislative Act 02 would be incompatible with the American Convention. In addition, the
IACHR reiterates that the reform contained ambiguous provisions that were subject to a
subsequent enabling law and therefore gave rise to legal uncertainty. The IACHR bears in
mind that as of the date of approval of this report, Legislative Act 02 was declared
unconstitutional by the Constitutional Court. Nonetheless, the Commission has set forth in
this report the points of concern regarding initiatives such as that proposed in this
constitutional reform, mindful that it is an ongoing debate in Colombia, and with respect to
which the State authorities have announced that they would continue analyzing the issues it
encompasses. The State has indicated that “Colombia as a state under the rule of law will
abide by the ruling of the Court, which is the organ entrusted with protecting the
Constitution.”2°

The Commission reiterates that the possibility that the State would seek to implement
mechanisms such as that proposed with the adoption of the constitutional reform on military
criminal justice is a matter of profound concern, given that it could imply a clear setback for
the protection of human rights in Colombia and would cast a pall over the efforts the
Colombian State has made in recent years to guarantee access to justice for its inhabitants. In
addition, the Commission warns that initiatives such as the constitutional reform on criminal
military justice would constitute the culmination of a series of measures that run counter to
the investigation of cases of human rights violations by the regular justice system, and would
take place in a complex context in which it is intended to articulate various mechanisms of
judicial and criminal justice benefits for the parties to the internal armed conflict.
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 44.
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In that context, the Commission notes that as proposed in the text of the constitutional reform,
there would not be sufficient guarantees to prevent investigations into human rights violations
from taking place in the military jurisdiction. First, the legislative technique used referred to
certain violations of human rights by exclusion and in an all-inclusive list, which could not be
modified by an enabling law, since such law, according to the terms of the reform, will refer
only to the interpretation, application, and harmonization of IHL. Second, some conduct
expressly excluded from the military criminal jurisdiction, i.e. extrajudicial executions and
sexual violence, is not defined to date as such in domestic law, and therefore a restrictive
interpretation could mean accusations of those crimes would be investigated in the military
criminal jurisdiction.

The Commission notes that the same concerns expressed in relation to the constitutional
reform are repeated in the case of the draft enabling law that was submitted for debate to the
respective authorities. Specifically, the Commission notes that limitations in relation to the
possibility of grave human rights violations being investigated by the military criminal
jurisdiction persisted, and the regulations of the military criminal courts are not sufficient to
consider them independent and impartial.

Mechanisms of reparation

56.

57.

The Commission values the efforts made by the Colombian State and the initiatives undertaken
to create a comprehensive policy of reparations and to promulgate a law to make reparation to
the victims of the armed conflict. In particular, the Commission once again values the decision
of the State to adopt Law 1448 of 2011, Law on Victims and Land Restitution (hereinafter “Law
1448” or “Victims’ Law”) as an administrative system for reparation that encompasses
different causes, situations, and particularities of the victims of human rights violations and
infractions of IHL stemming from the internal armed conflict. The Commission recognizes the
challenges that stem from the massive scale of the human rights violations perpetrated in the
context of the armed conflict, the organization among the many institutions involved both
nationally and locally, and the implementation of different measures of reparation in a
situation in which the internal armed conflict and violence have continued over a long time.

In this respect, the Commission notes that one of the issues most debated in relation to Law
1448 has been its scope and the determination of the victims who can have access to the
mechanisms of reparation provided for in it. Additionally, the Commission recognizes that
situations of overlap and reworking of the competences and functions of the State organs
commonly accompany legal and institutional changes, such as those that have taken place with
the implementation of Law 1448. Nonetheless, the Commission notes that this situation has
only translated into delays for the population, including in the provision of urgent measures of
attention, in light of the paralysis of State institutions or the lack of knowledge of the
procedures and courses of action by the very authorities in charge of applying the mechanisms
provided for in the Law. The Commission considers that the State should make specific efforts
both to duly train its officials and to ensure mechanisms for publicizing and getting out
information on a mass scale about the measures of reparation provided for in Law 1448. At the
same time, it should ensure the effectiveness of the mechanisms of participation of victims
provided for in that Law. In these circumstances, it is of concern to the Commission that more
than two years after the adoption of Law 1448 both the State and civil society recognize that
there are serious difficulties when it comes to ensuring the participation of victims in the
process of implementing Law 1448.
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The Commission reiterates that overcoming the situation of impunity with respect to human
rights violations and strengthening of mechanisms for access to justice, judicial guarantees,
and judicial protection are essential for ensuring the sustainability and success of
somereparations policies, such as land restitution. Defusing the factors of violence and
protecting victims and leaders who are claimants are closely linked to gains in the
investigations in this regard.

In view of the foregoing, the Commission encourages the State to continue going forward in the
implementation of Law 1448 and to adopt the measures necessary for adequately addressing
the challenges found, in terms of making effective comprehensive reparation to the victims of
the conflict.

The Commission notes that one of the most controversial elements of Law 1592 is that it does
away with the motion for comprehensive reparation (incidente de reparacion) established in
the Law on Justice and Peace, and replaces it by a “motion to identify the impact caused the
victims” (“incidente de identificacion de las afectaciones causadas a las victimas”). The
Commission observes that the provisions of Law 1592 entail major restrictions on the
measures of reparation ordered in the framework of the judicial proceedings in the Justice and
Peace jurisdiction. In this respect, the Commission notes that as of the entry into force of this
law, there would be no incentives, in relation to reparation, for the victims’ participation in the
Justice and Peace proceedings, with the exception of the presumed preferential attention.
Nonetheless, there is no indication how preferential access will operate or how the sums in the
Justice and Peace Reparations Fund will be used.

While the Commission has recognized that the State may adopt multiple measures of
reparation that imply judicial and non-judicial mechanisms, the Commission notes that this
reform would apply, in practice, eliminating any mechanism of judicial reparation in the
framework of the transitional justice processes, and thus operate as a restriction on the rights
and expectations that victims have come to have during the eight years during which Law 975
of 2005 has been in force. The Commission urges the State to adopt the appropriate
mechanisms to ensure that victims who participate in the Justice and Peace proceedings have
access to a judicial remedy for determining the harm caused and the corresponding
reparations.

Continuation of the humanitarian crisis stemming from forced displacement

62.

63.

Throughout the more than 50 years of the internal armed conflict in Colombia, the forced
migration of millions of persons has been one of the main consequences and strategies of
armed struggle of the parties to the conflict. In the view of the IACHR, the continuation and
worsening of the humanitarian crisis resulting from forced displacement represents one of the
main human rights challenges Colombia faces at present and in coming decades. The
Commission notes that preventing forced displacement and ensuring the human rights of
displaced persons still pose major challenges in Colombia.

During the visit the Commission received testimony from displaced persons and information
from civil society organizations that evidenced the situation of extreme vulnerability affecting
the internally displaced, at the same time as they drew attention to a significant increase in
the number of events of massive and interurban displacements in recent years, in particular in
2012.
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64.

65.

66.

The Commission observes with concern that a large number of persons were displaced by the
action of illegal armed groups that emerged after the demobilization of paramilitary
organizations, forced displacements that apparently have not been adequately registered. In
addition, according to the information collected, the access of the internally displaced to basic
social services - such as housing- and income generation, continues to be insufficient.

The Commission notes with concern that the continuation of the internal armed conflict and
the action of the illegal armed groups in the different territories hinder the effective return of
the displaced population. The Commission notes that the claimants of lands and the leaders of
the restitution processes are at special risk, thus the State should adequately evaluate each
specific situation, provide the most appropriate security measures, and generate mechanisms
for monitoring and accompaniment after restitution, as well as establishing effective indicators
to evaluate the implementation of the return.

Similarly, in the exercise of its different mechanisms, and during the visit, the Commission was
able to verify the disproportionate impact that internal displacement has on women, especially
women heads of household, pregnant women, and women who have been victims of various
forms of violence; children and adolescents; older adults; peasants; indigenous peoples; black,
Afro-Colombian, Raizal, and Palenquero communities; persons with disabilities, and LGBTI
persons. The Commission observes that due to both the particular characteristics of these
groups and the situation of historical discrimination and exclusion they have suffered, forced
displacement has entailed special factors of vulnerability for these populations.

Economic, social and cultural rights

67.

The Commission notes that Colombia’s economic development has not resulted in equitable
distribution of resources, and that there are still parts of the country with major shortcomings
in terms of infrastructure and the presence of State institutions, access to basic services, and
enjoyment of economic, cultural, and social rights. These shortcomings are all the more serious
for populations that have historically suffered discrimination or are living in poverty and
extreme poverty. According to the information obtained, in some cases their situation has even
worsened with the implementation of large-scale infrastructure projects that have a
detrimental impact on their ways of life and income-generating activities; and whose earnings
were not reflected in direct benefits for those groups. In its observations on the draft report,
the State noted that one of the agreements reached in the dialogues in Havana was in relation
to point 1 of the agenda on integral rural development. In that regard, it reiterated that the
State has made major efforts to seek “equitable distribution of resources,” and that Colombia at
this time is among the countries of Latin America “that have significantly reduced inequality”
according to the Economic Commission for Latin America (hereinafter “ECLAC”).30 The IACHR
bears in mind the commitment of the State “to guarantee inclusion and social mobility so that
all Colombians have equal opportunities to access the benefits of development.”31
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 48.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 49.
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Groups especially affected by the armed conflict

68.

69.

70.

71.

72.

The IACHR has established that the principle of non-discrimination is one of the pillars of any
democracy and that it is one of the fundamental bases of the human rights protection system
instituted by the OAS. Nonetheless, as developed throughout this report, the Commission
notes that the Colombian internal armed conflict provokes and contributes to perpetuating
specific impacts on certain groups that are in a situation of particular vulnerability and/or
affected by multiple levels of discrimination. The Commission analyzes in detail the
differentiated impact with respect to each one of these groups, taking into account the
concept of intersectionality.

In effect, despite representing a major percentage of the Colombian population and
constituting a subject meriting special protection by the State - according to the Constitution
and the case-law of the Constitutional Court - Afrodescendant persons are still rendered
invisible. This has led the Commission to note that despite the different measures adopted by
the State, situations of special concern such as the poverty and exclusion of the Afro-
Colombian population are encountered; the failure to clarify the crimes committed against
Afro-Colombians; and the obstacles to the effective enjoyment of their collective property
rights to the land, among others.

The Commission recalls that children and adolescents constitute a group specially protected by
[HL and international human rights law, and among the most vulnerable groups in a context of
violence. Nonetheless, children and adolescents are victims of many direct violations of their
rights, such as forced recruitment; homicides and forced disappearances; sexual violence; and
forced displacement. They are also victims of other indirect consequences of the armed
conflict, such as the difficulty accessing essential basic services such as health, education, and
drinking water, and multiple impacts on their family situation, which in turn increases their
vulnerability to the armed actors and contributes to these children and adolescents becoming
the victims of new violations, such as forced recruitment. In this context, the IACHR notes that
Afrodescendant and indigenous children are affected disproportionately.

The Commission reiterates its serious concern over the suffering of Colombian women due to
violence and discrimination aggravated by the armed conflict, and the importance of
considering their specific needs in the public response to the problem. The Commission has
indicated, in turn, that Colombian women and girls affected by the armed conflict cannot fully
enjoy or exercise their rights enshrined in the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women, in the American Convention on
Human Rights, and in other international human rights instruments, and has emphasized the
systematic nature and scope of the phenomenon of violence against women, and especially
sexual violence in the context of the armed conflict and against displaced women.

In connection with indigenous peoples, the IACHR has received consistent information about
the multiple facts that show they are deeply and disproportionately affected by the internal
armed conflict. In that regard, although the legal and institutional framework is favorable, the
information indicates that it has not turned into the effective protection of the rights of
indigenous peoples. In particular, the Commission notes with concern that, at present, many
indigenous peoples in Colombia face a proven risk of physical and cultural extinction due to
multiple and complex factors, such as the impact of the armed conflict, the laws of territory, the
few number of members and poverty and its consequences.
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73.

74.

75.

76.

The IACHR observes that in Colombia lesbian, gay, trans, bisexual, and intersex persons have
historically been subject to discrimination and violence based on their sexual orientation and
gender identity, a situation that has been exacerbated by the armed conflict, finding expression
primarily in two aspects: acts of violence (assassination, attacks, and threats) by armed
groups, who make these persons military targets, and forced displacement. This situation of
discrimination and violence is aggravated by a social and political context in which there is a
highly contentious political dispute over the recognition of certain rights for LGBTI persons. In
addition, the IACHR observes that while there have been gains in respect of state measures for
preventing and punishing violence against these persons, they have not been effective.
Accordingly, the situation of violence is generalized throughout the country, focused on gay
men, trans women, lesbian women, and activists and defenders of the rights of LGBTI persons.
Notwithstanding the foregoing, in its observations on the draft report, the State noted that
major gains have been made in this area, in particular with the creation of the “Roundtable on
Urgent Cases” for the LGBTI population with the objective of “receiving and giving impetus to
allegations of human rights violations of members of this community.” It also noted “the
inclusion in the National Development Plan of the mandate to construct a public policy for that
population.”32

The Commission values the efforts made by the Colombian State to improve prison
management, for example in terms of governance and security in the prisons,
professionalization of prison staff, and other initiatives being taken by the Ministry of Justice
and Law. Nonetheless, the Commission observes that the situation of persons deprived of
liberty continues to be one of the most worrisome in relation to human rights in Colombia at
this time. The main problem in the Colombian prison system going back decades is the steady
growth of the prison population, a structural deficiency that has to do mainly with the design
of criminal justice policy. The logical consequence is the serious overcrowding of the prisons.

During the visit the Commission once again found the essential role that human rights
defenders have played and continue to play in reporting human rights violations committed in
the context of the armed conflict, as well as their contribution in the process of seeking and
consolidating peace in Colombia. The Commission also found that precisely because of their
essential work human rights defenders continue to be subject to serious abuses of their rights,
perpetrated by the parties involved in the conflict and done with the aim of suppressing their
complainst.

The Commission reiterates its concern over the grave acts of violence committed against
journalists and social communicators in connection with their professional activities. The
Commission emphasizes that acts of violence against journalists and members of the media for
reasons related to their work violates the right of these persons to express and share ideas,
opinions, and information, and also infringes on the right of citizens and societies as a whole to
seek and receive information and ideas of any nature. Furthermore, failing to punish crimes
such as these encourages the repletion of similar acts of violence and can have a strong and
chilling effect on the exercise of freedom of expression, causing journalists and communicators
to resort to self-censure as the only means of protecting themselves.

32

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 8.
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Conclusion

77.

78.

79.

80.

81.

The State is convinced that an appropriate and effective institutional and normative structure
is a fundamental requirement for safeguarding the rights of citizens. The State has indicated
that by implanting public policies in recent years, and in particular through the initiative to
create the “National Human Rights and International Humanitarian Law System,” Colombia has
reaffirmed its commitment “to an integral human rights policy that is coherent, long-term, and
based on principles of harmonious State cooperation, dialogue with civil society, [and the]
accompaniment of the international community.”33

The Commission values the multiple policies, actions, programs, institutions, and legislation
adopted by the Colombian State in order to comply with its international human rights
obligations. Nonetheless, the Commission notes that structural challenges persist in respect of
human rights, as do important gaps between the legislation in force and its effective
implementation; and between the levels of institutional strength and development in the
capital and in all other jurisdictions in Colombia.

The Commission observes with concern that impunity transversely affects all violations of
human rights and IHL, and is the norm for all the illegal armed actors, as well as State agents.
The Commission highlights the progress made in the peace dialogues with the FARC and is of
the view that achieving peace in Colombia would be a fundamental step for protecting human
rights in the country, would contribute to establishing a context propitious for guaranteeing
justice in relation to the grave violations of human rights and infractions of IHL, and is a key
element for the sustainability of the measures of reparation implemented by the State.
Nonetheless, as the IACHR said in 1999, and its recognized by the State in the “General
Agreement for the Termination of the Conflict and the Construction of a Stable and Lasting
Peace,”3* the search for a genuine peace should be grounded in the effective observance of
human rights.

In this respect, the State also noted that this report addresses issues of national import in
Colombia, and that they reflect the “processes that are democratic, inclusive, and respectful of
[its] institutional framework,” as a show of “the country’s democratic maturity for addressing
issues that pose a challenge not only to the National Government, but to society as a whole.”3>

The IACHR reaffirms its commitment to work with the Colombian State in the search for
solutions to the problems identified. Several measures adopted to address the grave human
rights situation stemming from the prolonged internal armed conflict highlight the
understanding and recognition of the existing issues, and the State’s commitment to effectively
address the obstacles that victims of human rights violations face in Colombia.

33

34

35

In this respect, the State noted that on December 10, 2013, the “proposed guidelines for the formulation of an integral
public policy on human rights and international humanitarian law [were launched], resulting from the process carried out
through the Drafting Commission, made up of representatives of civil society, entities of the National System of Human
Rights and IHL, and the international community.” Observations of Colombia on the Draft Report of the Inter-American
Commission on Human Rights, Note S-GAIID-13-048140, December 2, 2013, para. 11.

Signed on August 26, 2012 and available in Spanish at Presidency of the Republic of Colombia, Order No. 339 of September
19, 2012 “By which installment and development of a Dialogue Commission is authorized, delegates of the National
Government are appointed and other provisions are enacted” pp. 3-7.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 14.
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INTRODUCTION

6.

The Inter-American Commission on Human Rights has monitored the human rights situation
in the Republic of Colombia, in particular, the evolution of the internal armed conflict over
more than five decades and its impact on the protection, enjoyment, and exercise of the human
rights of all persons who live in Colombian territory.

The Commission has monitored the situation in the country through its different mechanisms.
The IACHR drew up three reports on the Situation of Human Rights in the Republic of Colombia
(1981, 1993, and 1999), as well as a Report on the Demobilization Process in Colombia (2004), a
Statement by the IACHR on the Application and Scope of the Justice and Peace Law in Colombia
(2006), a report on Violence and Discrimination against Women in the Armed Conflict in
Colombia (2006), a Report on the Implementation of the Justice and Peace Law: Initial Stages in
the Demobilization of the AUC and First Judicial Proceedings (2007), Follow-Up on the
Demobilization Process of the AUC in Colombia (Digest of published documents, 2004-2007), a
document on Principal Guidelines for a Comprehensive Reparations Policy (2008), a Report of
the visit to the Jiguamiandé and Curvaradé communities in Colombia, Municipality of Carmen del
Darién, department of Chocé (2009), and Preliminary Observations of the Inter-American
Commission on Human Rights after the visit of the Rapporteurship on the Rights of Afro-
descendants and against Racial Discrimination (2009).36

In addition, the Commission has examined the situation of Colombia through the system of
cases and individual petitions, the precautionary measures mechanism, working meetings,
requests for information under Article 41 of the American Convention on Human Rights and
Article XIV of the Inter-American Convention on Forced Disappearance of Persons (hereinafter
“IACFDP”), as well as holding hearings on petitions and cases, and thematic hearings.

In addition, Colombia was included in Chapter V of the Annual Report of the IACHR in 1995
and 2009; and in Chapter IV of its Annual Report in 1981, 1982, and 1994, and without
interruption from 2000 to 2011. In 2012, the Commission decided that monitoring the human
rights situation would be done through an on-site visit and the preparation of the respective
report.

Through each of these mechanisms the Commission has obtained valuable and abundant
information on the human rights situation in Colombia, and has been able to verify how the
continuation of the internal armed conflict has entailed the perpetration of grave human rights
violations and infractions of international humanitarian law. The Commission has also noted
the many initiatives adopted by the State as well as the challenges pending in terms of carrying
out its international human rights obligations. On this occasion, the Commission reiterates, as
relevant, the considerations articulated by the different mechanisms noted above.

The human rights situation in Colombia entails additional complexities derived from the
systematic and widespread violence that is part of daily life for the Colombian population due

36

Reports available at: http://www.oas.org/en/iachr/reports/country.asp; http://www.oas.org/en/iachr/reports/other.asp;
http://www.oas.org/en/iachr/reports/thematic.asp.

Inter-American Commission on Human Rights | IACHR


http://www.oas.org/en/iachr/reports/country.asp
http://www.oas.org/en/iachr/reports/other.asp
http://www.oas.org/en/iachr/reports/thematic.asp

36 | Truth, Justice and Reparation

to the internal armed conflict.37 In particular, with respect to the continuity of the
confrontations, it has been indicated that the municipal security index of the Ministry of
Defense, which divides the country into “red,” “yellow,” and “green” zones, shows that more
than 50% of the population lives in areas directly related to the armed conflict.38

It has also been noted that in those places where the conflict unfolded with greatest
intensity in 2011 there were serious violations of IHL to the extent that there was
repudiation - principally by the guerrillas - of the principles of distinction, limitation, and
proportionality39, through indiscriminate attacks, the recruitment of children and
adolescents, attacks on protected properties*?, limitations on the freedom of movement of
the civilian population#!, homicides of protected persons, forced displacements#2, sowing of
anti-personnel mines*3, and the presence of military units in the vicinity of or inside of
civilian properties.44

37

38

39

40
41

42

43

44

The Office of the Prosecutor of the International Criminal Court has been undertaking a preliminary review of the situation
in Colombia since June 2004. In that connection it has received 114 communications pursuant to Article 15 of the Rome
Statute. Of those, 20 are manifestly beyond the jurisdiction of the Court and 94 are being analyzed in the context of the
preliminary examination. In her Interim Report the Prosecutor of the International Criminal Court concluded that at least
from November, 2002 to November 2012: (i) the FARC, the ELN, and state actors have committed assassinations as war
crimes and crimes against humanity, while the paramilitary groups have committed assassinations as crimes against
humanity; (ii) the FARC, the ELN, and paramilitary groups have committed forced transfers as crimes against humanity; (iii)
the FARC and the ELN have committed acts of deprivation of liberty as crimes against humanity and war crimes, and the
paramilitary groups as crimes against humanity; (iv) the FARC and the ELN have committed crimes of rape as crimes against
humanity and war crimes, the paramilitary groups as crimes against humanity, and the state actors as war crimes; (v) the
FARC, the ELN, the paramilitary groups, and the state actors have committed forced disappearances as crimes against
humanity; (vi) the FARC, the ELN, and state actors have committed crimes of torture as crimes against humanity and war
crimes, and the paramilitary groups as crimes against humanity; (vii) the FARC and the ELN have committed the crime of
recruitment and use of children as a war crime. International Criminal Court, Office of the Prosecutor, Situation in Colombia.
Interim Report, November 2012, table 1. Along the same lines, according to state figures: (i) four of every five victims of the
armed conflict have suffered forced displacement and one in nine has had a family member who has been the victim of
homicide; (ii) of the victims registered, the largest group is children and adolescents, followed by the population ages 31 to
59 years (26%); and (iii) from 1990 to April 30, 2012, there were 9,846 victims of antipersonnel mines and unexploded
munitions, 37% of them civilians. National Council on Economic and Social Policy, Documento Conpes 3276, May 30, 2012,
p. 10.

United Nations, Human Rights Council, Annual Report of the High Commissioner for Human Rights. Addendum. Report of
United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, 19™ session,
A/HCR/19/21/Add.3, January 31, 2012, para. 81.

United Nations, Human Rights Council, Annual Report of the High Commissioner for Human Rights. Addendum. Report of
United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, 19™ session,
A/HCR/19/21/Add.3, January 31, 2012, para. 82.

ICRC, Humanitarian Situation in Colombia. Activity Report 2011, p. 21.

United Nations, Human Rights Council, Annual Report of the High Commissioner for Human Rights. Addendum. Report of
United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, 19" session,
A/HCR/19/21/Add.3, January 31, 2012, para. 84.

United Nations, Human Rights Council, Annual Report of the High Commissioner for Human Rights. Addendum. Report of
United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, 19" session,
A/HCR/19/21/Add.3, January 31, 2012, para. 85.

United Nations, Human Rights Council, Annual Report of the High Commissioner for Human Rights. Addendum. Report of
United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, 19" session,
A/HCR/19/21/Add.3, January 31, 2012, para. 87.

United Nations, Human Rights Council, Annual Report of the High Commissioner for Human Rights. Addendum. Report of
United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, 19™ session,
A/HCR/19/21/Add.3, January 31, 2012, para. 91. For its part, the Human Rights Committee expressed its concern over the
persistence of grave human rights violations, including extrajudicial executions, forced disappearances, torture, rape, and
recruitment of children in the armed conflict, and made special mention of the seriousness of the absence of statistics and
concise information on the number of cases of torture and the relevant investigations. It also expressed concern over the
lack of criminal investigations and the sluggishness of progress in the existing investigations, which often get bogged down
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The IACHR also received information on continued assassinations*>, selective assassinations4é,
massacres*’, forced disappearances, kidnappingss, attempts, confrontations and combats,
threats and pamphlets, economic blockades, illegal checkpoints, displacements,
bombardments and aerial strafing in rural areas*’, confinement of peasant communitiess?,
registration of the civilian population by the Army>!, and the stigmatization of social
processess2, among others.53

45

46

47
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49
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51
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53

in the preliminary stages of investigation. The Committee noted that drug-trafficking continues to have an impact on the use
of violence, and the illegal armed groups continue to be involved in committing acts of harassment and violence against
indigenous peoples, Afrodescendant communities, social leaders, and human rights defenders. In addition, the number of
internally displaced persons in Colombia continues to climb. United Nations, Human Rights Committee, 99" session,
Consideration of reports submitted by States parties under article 40 of the Covenant. Concluding observations of the
Human Rights Committee, CCPR/C/COL/6, August 6, 2010, para. 12.

According to the information received, in the period from July 1, 2002 to June 30, 2010, a total of 28,580 persons lost their
life in Colombia for reasons related to human rights violations or sociopolitical violence, including those who died in combat.
In 61.7% of the cases, civil society organizations were able to identify the perpetrator purportedly responsible, with
responsibility corresponding to the paramilitary forces in 55.7% of the cases, and state agents directly in 18.65% of the
cases, represented by 2,114 victims. Observatorio de derechos humanos y derecho humanitario, Ejecuciones extrajudiciales
en Colombia 2002-2010. Crimenes de lesa humanidad bajo el mandato de la seguridad democrdtica, September 2012, p. 69.
It has been indicated that from January 1, 2007 to August 31, 2011, at least 267 displaced persons were the victims of
assassination attempts. Some of them are persons involved in claiming their right to restitution of lands. Of these victims,
262 were assassinated and five were forcibly disappeared, their whereabouts remaining unknown to this day. Comision
Colombiana de Juristas, Observaciones y recomendaciones a los programas de proteccion existentes en Colombia en el
contexto de implementacion de la Ley 1448 de 2011, conocida como “Ley de Victimas”, May 7, 2012, p. 2.

The Commission received the testimony from the municipal ombudsperson (Personera Municipal) of Santa Rosa de Osos,
Antioquia with respect to the massacre that occurred on November 7, 2012 at the farm known as La Espafia, where nine
men and one woman were riddled with bullets, and then a grenade placed over their corpses, for having refused to pay
extortion to the group known as “Los Rastrojos.” Office of the Municipal Ombudsperson of Santa Rosa de Osos, Informe
para la Comisién Interamericana de Derechos Humanos. See also, Office of the High Commissioner for Human Rights in
Colombia, Press Release, Oficina de la ONU para los Derechos Humanos condena masacre de 10 personas en Santa Rosa de
Osos, Antioquia, November 8, 2012. Anne Frank Colombia, December 4, 2012. The Unit for Analysis and Context (UNAC)
reported that this case was being resolved. Information received at the meeting held with the director of UNAC and Context
in Washington, DC, April 12, 2013.

As for the situation of persons who have been kidnapped by the guerrillas, the Commission has noted repeatedly that
hostage-taking is a serious crime, prohibited by the norms of international human rights law and IHL. In view of the
foregoing, the Commission has urged the FARC to respect the life and security of persons they hold illegally, and to proceed
to release them immediately and unconditionally. See, among others, IACHR, Press Release 9/06, IACHR condemns a series
of acts of violence, attributed to the FARC against the civilian population in various areas of Colombia, April 6, 2006.
Available at: http://www.cidh.org/Comunicados/Spanish/2006/9.06esp.htm; Press Release 86/09, IACHR Deplores
Assassination of Governor in Colombia, December 24, 20009. Available at:
http://www.cidh.org/Comunicados/Spanish/2009/86-09sp.htm

In its observations on the Draft Report, the State noted that given that in Colombia “the regimes of human rights and IHL co-
exist because of the internal armed conflict [...] on referencing bombings and strafing, the report takes [facts] out of context,
appearing to indicate that these are directed against the civilian population, and failing to recognize that these concern the
legitimate use of force by the State in the context of IHL.” Observations of Colombia on the Draft Report of the Inter-
American Commission on Human Rights, Note S-GAIID-13-048140, December 2, 2013, para. 55.

Corporacion Accion Humanitaria por la convivencia y la paz del Nordeste Antioquefio, Report on the situation of human
rights in the Northeast Antioquia Colombia [Available in Spanish]. Colombia, 2013.

Information provided in the meeting with civil society organizations held in Medellin, December 5, 2012. In its observations
on the Draft Report, the State noted that “the armed forces and National Police do not carry out such procedures in the
context of their operations” and that there are no specific allegations regarding these cases. Observations of Colombia on
the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140, December 2, 2013, para. 55.
Movimiento Rios Vivos, Represas en Colombia: desplazamiento y miseria. Documento preparado para la Comision
Interamericana de Derechos Humanos.

During the visit the Commission learned of situations of tension within the universities, in particular at the Universidad de
Antioquia, associated with threats, assaults, and situations of militarization. The Commission also received testimony
indicating that two youths were said to have been kidnapped and dismembered by members of a group linked to “Los
Urabefios” in the context of recreational activities being held September 29, 2012 at the “Bombonera field” in barrio
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10.

11.

12.

13.

The Commission notes that Colombia’s internal armed conflict continues to affect in a
serious manner the human rights situation in the country. In light of the foregoing, the
Commission considers it appropriate to consider, in the analysis presented in this report,
both the evolving dynamics and characteristics of Colombia’s internal armed conflict and
the applicable bodies of law, i.e. international human rights law and IHL. Finally, the IACHR
acknowledges and encourages the progress of the peace dialogues that are taking place and
it reiterates the importance of a definitive end to the conflict that guarantees and respects
human rights obligations.

Background and activities carried out during the on-site visit

On September 6, 2012, the State of Colombia sent a communication to the IACHR by which it
extended an “invitation to make a visit to the country, in view of the interest of the colombian
State in strengthening the dialogue and cooperation with the Inter-American Commission, and
to become better informed and get a better understanding of the challenges and gains in
Colombia with respect to human rights.” On November 14, 2012, the Commission
communicated to the colombian State that it was pleased to accept the invitation to make an
on-site visit to the country December 3 to 7, 2012. Accordingly, the Commission decided that
the evaluation of the human rights situation in Colombia would not be done by including it in
Chapter IV of the 2012 Annual Report, but by carrying out an on-site visit in keeping with
Article 39 of its Rules of Procedure, and the subsequent drawing up of a detailed report on the
situation in the country.

The Commission made this decision public by issuing press release 137/12, in which it stated
that during the visit it “will observe the human rights situation in Colombia, and since this is an
onsite visit, it will evaluate the entire agenda of human rights issues in the country.” The
IACHR further emphasized: “The Colombian government's willingness to open the door to a
visit by the Commission implies that it is willing to submit to international scrutiny, in
reflection of its commitment to comply with the State's international human rights
obligations.”54

The Commission observes that Colombia is at a historic juncture in which the Government and
the FARC may reach a peace agreement that would put an end to the armed conflict in the
country. The Commission further notes that in recent years Colombia has adopted a series of
statutory and regulatory reforms aimed at constructing an adequate framework for addressing
the challenges of the past, present, and future, especially in the context of a possible peace
agreement. In this respect, as it noted in 1999, the Commission reiterates that a lasting peace
in Colombia will only be possible if based on the principles of justice, truth, and reparation.>5

In such circumstances, the on-site visit had as its purpose to compile relevant information on
the human rights situation in the country, specifically the situation of the internal armed
conflict and the groups in special situations of vulnerability; and to evaluate the transitional

54

55

Villatina, as well as the testimony of three children who suffered attacks and at whom the Police pointed their weapons in a
neighborhood of Medellin. Information provided in the meeting with civil society organizations held in Medellin, December
5,2012.

IACHR, Press Release 137/12, IACHR to Conduct an Onsite Visit to Colombia, November 21, 2012. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2012/137.asp

IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/11.102, Doc. 9 rev. 1, February 26, 1999.
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justice mechanisms adopted by the State. In this regard, in the opening ceremony of the on-site
visit, the President of the IACHR, José de Jests Orozco Henriquez reaffirmed that achieving a
lasting and sustainable peace can only be attained with full respect for the principles of
investigation, prosecution, and reparation, guaranteeing that none of the human rights
violations perpetrated remains in impunity.

The IACHR made the on-site visit from December 3 to 7, 2012. The delegation was made up of
the President and Rapporteur for Colombia, José de Jesuis Orozco Henriquez; the First Vice
President, Tracy Robinson; the Second Vice-President, Felipe Gonzalez; Commissioners Rosa
Maria Ortiz and Rose-Marie Belle Antoine>%; the Executive Secretary, Emilio Alvarez Icaza L
the Assistant Executive Secretary, Elizabeth Abi-Mershed; Executive Secretariat attorneys Lilly
Ching, Karin Mansel, Federico Portillo, Jorge Meza, Cristina Blanco, Andrés Pizarro, and Tatiana
Gos; press coordinator Maria [sabel Rivero; and documents officer Gloria Hansen.

Given that the purpose of the visit was to take stock of the current human rights situation in
the country, the Commission met with authorities from the State, civil society organizations,
and representatives of international organizations. During the visit, the Commission received
documents on the human rights situation in the country and the specific situation of certain
groups, testimonies, and communications concerning individual petitions and precautionary
measures.>’

On the morning of Monday, December 3, a protocolary meeting was held to mark the beginning
of the on-site visit with the participation of the Vice President of the Republic of Colombia,
Angelino Garzén, and the Vice Minister for Multilateral Affairs, Patti Londofio Jaramillo.
Subsequently a dialogue was held with authorities from the Ministry of Foreign Affairs, the
Presidential Program of Human Rights and IHL, the Office of the High-level Presidential
Adviser for Women’s Equity, the Ministry of Interior, the National Protection Unit, the Ministry
of Defense, the National Police, the National Agency for Overcoming Extreme Poverty
(hereinafeter “ANSPE”), the Presidential Program for designing strategies and actions for the
development of the Afro-Colombian, Black, Palenquero and Raizal Population, the Presidential
Program for designing strategies and actions for the comprehensive development of the
Indigenous Peoples, the Colombian Institute for Family Well-being (hereinafter “ICBF”), the
Ministry of Labor, the Ministry of Health and Social Protection, the Ministry of Education, the
Ministry of Culture, the Ministry of Housing, the Unit for Attention to and Reparation for
Victims, and the Office of the Attorney General.

Later, the Commission met with the director of the National Protection Unit and authorities
from the Ministry of Foreign Affairs, the Presidential Human Rights Program, the Ministry of
Defense, the National Police, and the Ministry of Interior.

At noon, the Commission held a working luncheon with the Chief of Mission and staff of the
MAPP/OAS.

In the afternoon the Commission held two meetings with numerous civil society organizations.
The first meeting addressed the general human rights situation in the country, while the

56

57

In keeping with Article 17(2) of the Commission’s Rules of Procedure, Commissioner Rodrigo Escobar Gil, of Colombian
nationality, did not participate in the on-site visit or in the process of deliberation and approval of this report on the general
human rights situation in Colombia.

The IACHR is processing the communications on individual petitions and precautionary measures in keeping with its Rules of
Procedure.
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second referred to the Colombian legal framework, and the constitutional and statutory
reforms that have been adopted or in the process of being adopted.

The Commission then met with the Deputy Representative in Colombia of the United Nations
High Commissioner for Human Rights.

On Tuesday, December 4, the Commission met with the Vice Minister for Criminal Policy and
Restorative Justice, the Director of the National Unit for Attending to and Making Full
Reparation to Victims (hereinafter “UARIV”), the Director General of the Special Administrative
Unit for Management of the Restitution of Lands Forcibly Taken, (Unidad Administrativa
Especial de Gestién de Restitucion de Tierras Despojadas) and authorities of the Presidential
Program for designing strategies and actions for the development of the Afro-Colombian,
Black, Palenquero and Raizal Population, the Presidential Program for designing strategies and
actions for the comprehensive development of the Indigenous Peoples, the Ministry of Foreign
Affairs, the Ministry of Justice and Law, the Ministry of Interior, the National Protection Unit,
the Ministry of Agriculture and Rural Development, the Land Unit, the Colombian Institute for
Rural Development (hereinafter “INCODER”), the Department for Social Prosperity (National
Unit of Attention and Full Reparation to Victims-UARIV), the Center for Historical Memory, the
Colombian Institute of Family Well-being (ICBF), the National Agency for Overcoming Extreme
Poverty (ANSPE), the Office of the Attorney General, and the Office of the Human Rights
Ombudsman.

The Commission then met with the directors of the units of Justice and Peace, Human Rights
and IHL, and Analysis and Context, and staff of the Attorney General.58 Subsequently, the
Commission met with the Minister of National Defense, the Vice Minister for International
Affairs, the chief of staff of the Ministry of National Defense, and Manuel José Cepeda, former
president of the Constitutional Court of Colombia, who led the Commission that proposed the
constitutional reform on military criminal justice.

In addition, the Commission participated in a working luncheon with the President of the
Senate and with the chair, vice chair, and other members of the Committee on Human Rights of
the Chamber of Representatives.

In the afternoon, the Commission held several meetings with Colombian civil society
organizations. The Commission received information on the situation of women, persons
deprived of liberty, indigenous peoples, children and adolescents, afrodescendants, human
rights defenders, judicial officers, displaced persons, and LGBTI people.

58

Due to scheduling issues, on Saturday, December 8, in the morning, the Commission held a working breakfast with the
Attorney General, the Deputy Attorney General, and staff from the units on Context, Human Rights and IHL, and Justice and
Peace, all of the Office of the Attorney General. The National Unit of Human Rights and IHL of the Office of the Attorney
General was established by Resolution 2725 of December 9, 1994. It carries out investigations into grave violations of
human rights and international humanitarian law attributable to all parties to the conflict. The National Unit of Justice and
Peace delegated to appear before the Superior Judicial District Courts was established by Law 975 of 2005. By resolution 0-
3461 of September 13, 2005, the Attorney General ordered the formation of the National Unit for Justice and Peace, under
the office of the Attorney General. Resolution 0-2426 of August 3, 2006 provided that the National Unit of Justice and Peace
would operate in a decentralized manner, with its main headquarters in Bogota and additional offices in the cities of
Barranquilla and Medellin. Finally, the Unit of Analysis and Contexts, under the Office of the Attorney General, was created
by resolution 01810 of October 4, 2012, as an instrument of criminal justice policy focused on addressing mainly
phenomena of organized crime by the use of tools for criminal analysis and the creation of contexts, for the purpose of
articulating the isolated information found at present in various units of the institution. It takes on those proceedings that
are part of the situations and cases prioritized by the Committee on Prioritization of Situations and Cases of the Office of the
Attorney General.
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Subsequently the Commission met with the Minister of Justice and Law, the Human Rights
Ombudsman, and the Director of the Colombian Prisons Institute (hereinafter “INPEC”). In
addition, the Rapporteur on the rights of Persons of African Descent and against Racial
Discrimination, Commissioner Rose-Marie Belle Antoine, along with the Executive Secretary of
the IACHR, Emilio Alvarez Icaza L., held an event to launch the regional report The Situation of
People of African Descent in the Americas.>°

On Wednesday, December 5, the IACHR split into three working groups so as to travel to other
regions of the country, to have a broader view of the situation in different geographic areas,
and to generate targeted approaches.

Commission President and country Rapporteur José de Jesus Orozco Henriquez along with
Assistant Executive Secretary Elizabeth Abi-Mershed and staff of the Secretariat remained in
Bogota. This delegation held a meeting with the Office of Prosecutor and Adjunct Offices of the
Prosecutor. The delegation also met with some members of the Constitutional Court, the
plenary of the Supreme Court of Justice of Colombia, and an official from the Council of State.

Subsequently, the delegation met with organizations working on freedom of expression, and
participated in a working luncheon with staff from the International Committee of the Red
Cross (hereinafter “ICRC”). That same day, staff from the Executive Secretariat visited the “El
Redentor” Work Center, and the “La Picota” prison.

In the afternoon, a working meeting was held on precautionary measures with the
participation of the beneficiaries and representatives of the National Protection Unit, after
which the delegation met with the mayor of Bogota. In addition, the President of the IACHR
and Rapporteur on Human Rights Defenders made a presentation of the Second Report on the
Situation of Human Rights Defenders in the Americas.5°

Also on Wednesday, December 5, a second working group made up of Commissioners Rose-
Marie Belle Antoine and Rosa Maria Ortiz, the Executive Secretary of the [ACHR, Emilio Alvarez
Icaza L., and staff of the Executive Secretariat went to the city of Quibd¢, in the department of
Chocé. There, a meeting was held with the acting Governor, the Regional Human Rights
Ombudsman, authorities of the Office of the Governor, the Office of the Attorney General of the
Nation, the Office of the Attorney General for Chocd, the National Army, the National Police, the
Ministry of Foreign Affairs, and the Ministry of Interior. The delegation also met with civil
society organizations. In the afternoon, the delegation when to the city of Medellin, in the
department of Antioquia, where it met with civil society organizations.®!

That same day, a third group made up of First Vice President Tracy Robinson, Second Vice
President Felipe Gonzalez, and staff of the Executive Secretariat went to the city of Popayan,
department of Cauca. The delegation met with civil society organizations and participated in a
working luncheon with staff of the regional offices of the MAPP/OAS and of the Office of the
United Nations High Commissioner for Human Rights.
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Available at: http://www.oas.org/es/cidh/afrodescendientes/docs/pdf/AFROS_2011_ESP.pdf

Available at: http://www.o0as.org/es/cidh/defensores/docs/pdf/defensores2011.pdf

In view of the meeting requested of the IACHR by the President of the Republic of Colombia, Juan Manuel Santos, the
meetings programmed for Thursday, December 6, with the authorities of Medellin were suspended.
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On Thursday, December 6, President and country Rapporteur José de Jestis Orozco Henriquez,
Commissioners Rose-Marie Belle Antoine and Rosa Maria Ortiz, Executive Secretary of the
IACHR Emilio Alvarez Icaza L., and Assistant Executive Secretary Elizabeth Abi-Mershed met
with the President of Colombia, Juan Manuel Santos Calderdn, the Minister of Foreign Affairs,
the Vice Minister for Multilateral Affairs, authorities of the Ministry of Interior, the Presidential
Program for Human Rights and IHL, and the Ministry of Defense. In addition, the President of
the IACHR, the Assistant Executive Secretary and staff of the Secretariat met with the former
president of the Constitutional Court, Manuel José Cepeda.

On the morning of Thursday, December 6, staff of the Executive Secretariat made a visit to the
Modelo prison of Bogotd, where they examined prison conditions and met with persons
deprived of liberty at that prison. In addition, the staff of the Executive Secretariat met with the
relevant authorities of the INPEC.

That same day, in the morning, the delegation made up of First Vice President Tracy Robinson,
Second Vice President Felipe Gonzalez, and staff of the Executive Secretariat met with the
governor of Cauca, authorities from the Ministry of Defense, the armed forces and National
Police, the Regional Human Rights Ombudsman, the National Delegate and the Delegate for
Children, Youth, and Women.

On Friday, December 7, on concluding the on-site visit, the IACHR convened a press conference
in which it issued its press release “IACHR Concludes Onsite Visit to Colombia,”%? and
answered the questions asked by the journalists in relation to the initial observations
regarding the human rights situation in the country, the constitutional reform on military
criminal justice, and the Commission’s monitoring mechanisms. In addition, staff of the
Executive Secretariat gave a workshop on international human rights standards for staff of the
INPEC; in the afternoon, they gave a training workshop for human rights defenders.

On this occasion the Commission reiterated its recognition of the Colombian State for its
willingness to subject itself to an on-site visit, and notes the good disposition, support, and
cooperation expressed in both the organization and implementation of the visit. The IACHR
also thanks all those with whom it met during the visit®3, and values the information collected
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IACHR, Press Release 144/12, IACHR Concludes Onsite Visit to Colombia, December 7, 2012. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2012/144.asp.

The delegation held meetings with President Juan Manuel Santos; Vice President Angelino Garzén; Minister of Defense Juan
Carlos Pinzén; Minister of Justice and Law Ruth Stella Correa Palacio; Minister of Interior Fernando Carrillo Flérez; Minister
of Foreign Affairs Maria Angela Holguin; Vice Minister for Multilateral Affairs of the Ministry of Foreign Affairs Patti Londofio
Jaramillo; Vice Minister of Participation and Equality of Rights of the Ministry of Interior Anibal Fernandez de Soto; Vice
Minister for Criminal Policy and Restorative Justice Farid Samir Benavides; Vice Minister for Public Health and Services
Delivery Martha Lucia Ospina Martinez; the Director of the Presidential Program for Human Rights and International
Humanitarian Law Alma Viviana Pérez; the Director of the National Protection Unit Andrés Villamizar; the Director of the
Unit for Attention to and Reparation for Victims Paula Gaviria Betancur; the Director General of the Special Administrative
Unit for Management of Restitution of Lands Forcibly Taken Ricardo Sabogal Urrego; the Director of the Administrative
Department for Social Prosperity Bruce MacMaster; the Director General of the National Prison Institute, Brigadier General
Gustavo Adolfo Ricaurte Tapia; the Director General of the National Agency for the Legal Defense of the State, Adriana
Guillén Arango; representatives of those ministries and offices as well as of the Ministry of Agriculture and Rural
Development, the Ministry of Culture, the Ministry of Labor, the Ministry of Health and Social Protection, the Ministry of
Education, the Ministry of Housing, the National Police, the Lands Unit, the Colombian Institute of Rural Development, the
Office of the High-level Presidential Adviser for Women’s Equity, the Colombian Institute of Family Well-being, and the
National Agency for Overcoming Extreme Poverty, among other Executive branch offices. In addition the IACHR met with
staff of the Office of the Attorney General (units of Justice and Peace, Human Rights, and Contextual Analysis), among other
authorities. The delegation held a meeting with the Prosecutor, Alejandro Ordéfiez Maldonado; Paula Andrea Ramirez
Barbosa, Adjunct Offices of the Prosecutors for Criminal Matters and for Prevention in respect of Human Rights and Ethnic
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and the testimonies received. In particular, the Commission highlights the organization and
quality of the information, investigation, and systematization provided through the reports
presented by the organizations of Colombian society. The Commission considers that the
investigations already undertaken by civil society would supplement and be helpful in judicial
and non-judicial investigations as well as in reconstructing Colombia’s historical memory.

Matters; and llva Myriam Hoyos Castafieda, Adjunct Office of the Prosecutors for the Rights of Children, Adolescents and
the Family; as well as with the Human Rights Ombudsman, Jorge Armando Otalora; and the mayor of the city of Bogota,
Gustavo Petro. In Congress, the IACHR met with the President of the Senate Roy Barreras Montealegre and with the chair,
vice chair, and members of the Committee on Human Rights. In the Judicial branch, the IACHR was received by the plenary
of the Supreme Court of Justice, the Vice President of the Council of State, and members of the Constitutional Court. The
IACHR held meetings with civil society organizations. In Bogotd, the Commission met with the Movimiento de Victimas de
Crimenes del Estado (MOVICE), Fundacién Nydia Erika Bautista, Colectivo Mujeres al Derecho, Corporacién REINICIAR,
Comision Intereclesial de Justicia y Paz, Corporacién Colectivo de Abogados José Alvear Restrepo (CCAJAR), Consultoria para
los Derechos Humanos y el Desplazamiento (CODHES), Comité Permanente por los Derechos Humanos (CPDH),
Coordinacion Nacional de Desplazados, Comision Colombiana de Juristas (CCJ), Project Counseling Service (PCS), Colombia
Diversa, SISMA Mujer, Central Unitaria de Trabajadores (CUT), Confederacion de Trabajadores en Colombia (CTC),
Organizacion Nacional de Indigenas de Colombia (ONIC), Federacién Colombiana de Periodistas, Fundacién para la Libertad
de Prensa, Movimiento Nacional Cimarrén, Afrolider, CEUNA, AFRODES, Fundepac, Proceso de Comunidades Negras (PCN),
Universidad Santo Tomds, Asociacién Afrodesplazados, Global Rights, Movimiento "Carceles al Desnudo”, Fundacién Comité
de Solidaridad con los Presos Politicos (FCSPP), Union de Trabajadores Penitenciarios, Coalicion Colombiana contra la
Tortura, Colombia Diversa, Grupo de Interés Publico of the Universidad de los Andes, Humanidad Vigente, Coalicion contra
la vinculacién de nifios, nifias y jévenes al conflicto armado en Colombia (COALICO), Defense for Children International (DCl),
Fundacién Antonio Restrepo Barco, Aldeas Infantiles SOS Colombia, Alianza por la Nifiez Colombiana, Fundacién KIDSAVE
Colombia, Fundacién Creciendo Unidos, Pastoral Penitenciaria, Fundacion Telefénica, Liga de Mujeres de Desplazadas, Casa
de la Mujer, Narrar para Vivir, Organizacion Femenina Popular (OFP), Movimiento Social de Mujeres contra la Guerra y por
la Paz, Asociacién Colectivo Mujeres al Derecho, Profamilia, Centro de Derechos Reproductivos, Humanas Colombia and
Women'’s Link Red Nacional de Mujer; as well as representatives of the Alianza de Organizaciones Sociales y Afines por una
Cooperacién para la Paz y la Democracia en Colombia, the Coordinacién Colombia-Europa-Estados Unidos, the Plataforma
Colombiana de Derechos Humanos Democracia y Desarrollo, and individuals in their personal capacity.

In Quibdo, the IACHR met with Black communities from the Asociacion Campesina Integral del Atrato (COCOMACIA), Project
Counseling Service (PCS), Asociacion de Jovenes Desplazados (AJODENIO), Asociacién de Desplazados Afrodescendientes
Neutrales del Chocé (ADACHO), Diocese of Quibdd, Asociacion de Cabildos Indigenas Wounaan, Embera Dobida, Katio,
Chami y Tule del Chocd (OREWA), Comision Vida, Justicia y Paz (COVIJUPA), Red Departamental de Mujeres Chocoanas,
Swedish Movement for Reconciliation (SweFOR), and Asociacién de Desplazados del Dos de Mayo (ADOM).

In Medellin, the IACHR met with representatives of the Asociacién Campesina del Norte de Antioquia (ASCNA), Corporacién
Juridica Libertad, Asociacién de Hermandades Agroecoldgicas y Mineras de Guamocé (AHERAMINGUA), Movimiento Rios
Vivos, Fundacion Conceptos Integrados (IPC), Fundaciéon Sumapaz, Corporacién para el Desarrollo Comunitario y la
Integracidn Social (CEDECIS), Grupo Interdisciplinario por los Derechos Humanos (GIDH), Red Colombiana de Mujeres por los
Derechos Sexuales y Reproductivos, Colectivo de Derechos Humanos, Comuna 8, Ruta Pacifica de las Mujeres, Red Nacional
de Mujeres, Asociacién de Mujeres de las Independencias (AMI), Altavista, CSPP, Universidad de Antioquia, Asociacion
Campesina San José de Apartado, Asociacion Campesina de Ituango, Corporacidn Acciéon Humanitaria por la Convivencia y la
Paz del Nordeste Antioquefio (CAHUCOPANA).

In Popayén, the Commission met with the following departmental authorities: the Governor, the Ministry of Defense, high-
level military and police commanders, the Ministry of Interior, the Office of the Human Rights Ombudsman, and the
Attorney General’s Delegates. In addition, meetings were held with the Ruta Pacifica de las Mujeres, Corporacién
Comunitar, Proceso de Mujeres Macicefias, CIMA, Corporacién Justicia y Dignidad, Red de Derechos Humanos FIC,
Corporacién Suyana, Red por la Vida y Derechos Humanos, Comision Intereclecial de Justicia y Paz, JAC “El Mango”,
Movimiento Campesino Cajibio, Solidaridad Internacional, ANTHOC, COMAC, JAC “El Vergel”, Asociacién de Cabildos
Indigenas del Norte del Cauca (ACIN), Consejo Regional Indigena del Cauca (CRIC), Fundacién Sol y Tierra, USAID Human
Rights Program, Fundacién Tierra de Paz, and CCAJAR.

Finally, the delegation met with other international bodies and agencies, such as the Deputy Representative of the Office of
the United Nations High Commissioner for Human Rights, Juan Carlos Monge, as well as other staff of that office; the Chief
of the Mission in Support of the Peace Process of the OAS (MAPP/OAS) Marcelo Alvarez, deputy chief Rikard Nordgren, and
the person responsible for the area of Justice and Peace, Daniel Millares; and members of the International Committee of
the Red Cross. In addition, in Popayan the Commission met with the field team of the MAPP/OAS and the Office of the UN
High Commissioner for Human Rights.
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This report is the result of the information that the Commission has systematically organized
and analyzed with respect to the situation of human rights in Colombia. To that end, the
Commission has drawn on the information received during and after the on-site visit, the
investigations undertaken at its own initiative, the inputs from the different mechanisms by
which the IACHR has monitored the situation, news reports, and decisions and
recommendations of specialized international bodies, among others.

This report has seven chapters. The introductory chapter outlines the activities conducted
during the on-site visit and the methodology used for preparing this report, as well as the
framework used for analyzing the human rights situation in the context of the internal armed
conflict in Colombia. In the second chapter the Commission will analyze the rights to life,
humane treatment, and personal liberty in cases of forced disappearances and extrajudicial
executions; as well as the effectiveness of the protection mechanisms adopted by persons at
risk. In the third chapter the Commission will address Colombian constitutional and legal
framework, to which end it will refer to the justice situation for cases of human rights and IHL
violations, and will evaluate the compatibility of Colombia’s normative framework and its
application with the international obligations of the State. In particular, the IACHR will analyze
the recently-approved reforms on transitional justice and military criminal justice, and the
mechanisms that have been adopted by the Office of the Attorney General for setting priorities
in investigating cases. In addition, the IACHR will evaluate the mechanisms of reparation for
victims of human rights violations; mainly the Law on Victims and Land Restitution, as well as
the replacement of the motion victims could make in proceedings for comprehensive
reparation (incidente de reparacién integral) by the motion to identify the impacts caused
victims, in the context of the Law on Justice and Peace. In the fourth chapter the Commission
will examine the continuity of internal forced displacement, while the fifth chapter will
examine the situation of economic, social, and cultural rights. In the sixth chapter, the
Commission will analyze the specific situation of groups especially affected in the context of
the internal armed conflict, namely, Afrodescendants, Raizales and Palenqueros, children and
adolescents, women, indigenous peoples, LGBTI people, journalists and media workers,
persons deprived of liberty and human rights defenders. In each of these chapters the IACHR
will make the recommendations it considers pertinent to adequately address the issues raised.
Finally, in the seventh chapter the Commission will set forth its conclusions on the human
rights situation in the country.

During the visit Colombian Vice President Angelino Garzén and other authorities asked the
Commission to help carry out its human rights obligations. The Commission considers that this
report contributes to the process that Colombia is undergoing at present, as it presents a
detailed analysis of the human rights situation in the country, and a study of the state
initiatives taken. Accordingly, the Commission reiterates that this report constitutes a
contribution to the consolidation of peace and respect for human rights in Colombia, and
hopes to continue working with the State in the search for a lasting solution.

Background and present-day dynamics of the internal armed conflict and
violence in Colombia

As Vice President of Colombia Angelino Garzén recognized at the ceremony marking the
beginning of the on-site visit, the persistence of the internal armed conflict facilitates the
perpetration of human rights violations. Accordingly, by virtue of its mandate and functions,
the IACHR has given special emphasis to monitoring the human rights situation in Colombia,
and considers it appropriate to begin its analysis taking into account the contextual
information on the background and current dynamic of the conflict. It its observations on the
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draft report, Colombia noted that the references in this section constitute “lessons for the
State” and that they have been analyzed by the IACHR in earlier reports.t*

Colombia’s internal armed conflict has continued for more than five decades, and has
undergone major transformations in the dynamics and actors involved. The IACHR has
analyzed each of those stages in detail through its various mechanisms.

As the Commission has recalled, in 1946, with the civil wars of the 19t and early 20t centuries
a thing of the past, Colombian society saw the beginning of a period known as "La Violencia,"
after the change in government from the Liberty Party to the Conservative Party. That change
entailed a violent confrontation between the two political groups during the 1950s, while the
persecution of members of the Liberal Party in the rural areas provoked the rise of armed
groups. Subsequently, after the fall of the de facto government of General Rojas Pinilla on May
10, 1957, a period of reconciliation was begun during which Liberals and Conservatives
participated in the government through the Frente Nacional (National Front), alternating in
power. During that stage the groups in armed resistance allied to the Liberal Party
disintegrated, laid down their weapons, and rejoined civilian life.65

Later, in the 1960s, 1970s, and 1980s, the violence resumed with the mobilization of new
revolutionary groups, namely the FARC, the ELN, the Ejército Popular de Liberacién
(hereinafter “EPL”: People’s Liberation Army), the Movimiento 19 de Abril (hereinafter “M-
19”: April 19t Movement), the indigenous guerrilla group Movimiento Armado Quintin Lame,
the Autodefensa Obrera (ADO), and dissident groups of the foregoing organizations, such as
the “Ricardo Franco” group, among others. The rise of those groups and the failure of the
efforts to achieve peace tended to support the development of a new type of violence called
“bandolerismo” (banditry). Drug-trafficking emerged in this situation as a destabilizing factor,
through the violence generated by the drug cartels.6¢

The State reacted to the resurgence in violence and in 1965 promulgated, on a transitory basis
under a statement of emergency (estado de excepciéon), Decree 3398, which allowed groups of
civilians to arm themselves legally.67 Decree 3398 was converted into permanent legislation in
1968, and the so-called “grupos de autodefensa” (“self-defense groups”) were formed under
those provisions, with the support of the armed forces.?8 Those paramilitary self-defense
groups were linked to economic and political sectors, established close ties with drug-
trafficking, and were strengthened notably in the late 1970s and early 1980s.%° In the 1980s,
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 20.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 48.
See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/Il.120, Doc. 60, December 13, 2004,
paras. 49-51.

Decree 3398 established at its Article 25 that “all Colombians, men and women, not included in the call to obligatory service,
may be used by the Government in activities and tasks with which they contribute to reestablishing normalcy.” At Article
33(3), the Decree indicated that “the Ministry of National Defense, though the authorized command structures, may
possess, as they deem advisable, as private property, arms that are considered to be for the exclusive use of the Armed
Forces.” See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004,
paras. 49-51.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/I.120, Doc. 60, December 13, 2004,
paras. 49-51.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/Il.120, Doc. 60, December 13, 2004,
paras. 49-51.
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these groups began to become notorious for committing selective assassinations and
massacres of civilians.”?

In the face of that situation, the State began to adopt measures, including legislative ones, to
counter the armed control exercised by paramilitary groups in several areas of the country. On
April 19, 1989, the Government of Colombia promulgated Decree 0815, which suspended the
application of some articles of Decree 3398 to avoid them being interpreted as a legal
authorization to organize armed civilian groups outside the Constitution and the laws.”?

On June 8, 1989, the State issued Decree 1194 “by which it adds legislative decree 0180 of
1988, to sanction new forms of crime, as it is required for the re-establishment of public
order,” by which it defined the offenses of promoting, financing, organizing, directing, fostering
and carrying out acts “aimed at obtaining the training or entry of persons to armed groups of
those commonly called death squads, groups of paid assassins or private justice, mistakenly
called paramilitaries.”’2 Considering that members of the Armed Forces and National Police
maintained ties with these groups, Decree 1194 also defined as a specific crime training or
equipping “persons in military tactics, techniques, or procedures for furthering criminal
activities” and stipulated as an aggravating factor the conduct being committed by active or
retired members of the armed forces or National Police or security agencies of the State.”3

Nonetheless, despite the legal prohibitions the paramilitary groups continued operating
and in the 1990s were responsible for a high number of politically-related violent deaths in
Colombia.’* Around 1997, the paramilitary groups consolidated nationally in an
organization called the Autodefensas Unidas de Colombia (hereinafter “the AUC”),
organized in rural and urban units known as bloques. The AUC publicly expressed its aim to
act in a coordinated fashion against the guerrilla forces.”> According to figures provided by
the Ministry of Defense, by 2003 the AUC had approximately 13,500 members who were
organized in a series of bloques with the names Norte, Central Bolivar, Centauros, Calima,
Héroes de Granada, Pacifico, Sur del Cesar, Vencedores de Arauca, and Elmer Cardenas,
which operated through 49 fronts with influence in 26 of the country’s 32 departments and
in 382 of Colombia’s 1,098 municipalities.’®
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See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/Il.120, Doc. 60, December 13, 2004,
paras. 49-51.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/I.120, Doc. 60, December 13, 2004,
paras. 53-55.

In the considerations part, the law stated that “the events unfolding in the country have shown that there is a new form of
crime that consists of armed groups ill-named “paramilitaries” that have formed death squads, bands of paid assassins, self-
defense or private justice groups whose existence and action have a serious negative effect on the country’s social stability,
which should be repressed to reestablish public order and peace.” See IACHR, Report on the Demobilization Process in
Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, paras. 53-55.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/I1.120, Doc. 60, December 13, 2004,
paras. 53-55.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 56.
See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/I1.120, Doc. 60, December 13, 2004, para. 56.
During the 1990s, the Commission received information that indicated that members of the Colombian armed forces
supported and worked with the paramilitary groups in their illegal activities, and in particular at their Third National Summit,
held in late 1996, the paramilitary groups recognized and debated their cooperation with the national security forces.
IACHR, Annual Report 1996, OEA/Ser.L/V/11.95, Doc. 7 rev., March 14, 1997, Ch. V, Colombia, para. 46.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 56.
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At the same time, successive administrations undertook to negotiate peace with dissident
armed groups. In early 1990 several thousand members of the M-19, part of the EPL, and the
Quintin Lame joined the demobilization that resulted from the agreements reached. The FARC
and the ELN did not demobilize.””

In that context, the illegal armed groups - both guerrillas and paramilitaries - created a
confusing combination of alliances and clashes with drug-trafficking interests and even
government forces.”8 In addition, after the relative success in the official offensive against the
drug cartels in the mid-1990, those groups took on the business of controlling the initial
phases of narcotics production.’ The FARC and the ELN, and since the mid-1990s the
paramilitary groups, also engaged in extortion and kidnapping activities.8 In addition,
organized crime has had an impact on national life, affecting aspects such as elections and the
operation of the judicial system in major parts of Colombian territory.8!

From 2002 to 2010, the Colombian Armed Forces underwent a process of technical and
budgetary strengthening, and bolstered their human resources. By August 2002, the State had
203,283 agents of the Military Forces and 110,123 agents of the National Police, while as of
May 2012 it had approximately 450,000 agents in the Military Forces and National Police.82 In
addition, from 2002 to 2010, the following units were established: 3 new Divisions, 9
Territorial Brigades, 17 Mobile Brigades with 54 Counter-guerrilla Battalions, 7 High Mountain
Battalions, 14 groupings of Urban Anti-terrorist Special Forces, 57 Mobile Squadrons of
Carabineros, and 3 Groups of Unified Action for Personal Liberty (GAULA: Grupos de Accion
Unificada por la Libertad Personal). In addition, 5 new Marine Infantry Battalions and 2 new
Air Bases were established. The military forces also acquired resources for mobility and
tactical support.83

After the election and inauguration of President Alvaro Uribe Vélez in August 2002, some
leaders of the AUC made public their intent to negotiate terms for the demobilization of their
forces, and on December 1, 2002, they declared a unilateral cessation of hostilities.?* In the
ensuing months, representatives of the Government initiated contacts with members of the
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81
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84

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/I1.120, Doc. 60, December 13, 2004,
paras. 53-55.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 57. In
this respect, the State indicated that “there is no evidence” that “on occasions the guerrillas have been allied with the
State.” Colombia’s observations on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 67.

See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 57.
See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 57.
See IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 57.
Observatorio de derechos humanos y derecho humanitario, Ejecuciones extrajudiciales en Colombia 2002-2010. Crimenes de
lesa humanidad bajo el mandato de la seguridad democrdtica, September 2012, pp. 45-46. See also, IACHR, Hearing on
human  rights and security and defense policy in Colombia, November 2, 2012. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=129.

According to the information received, the State also created the institution of “peasant soldiers,” the aim being that in each
small municipality with little if any presence of government forces there should be a squad of peasant soldiers whose
function would be to support the work of police and soldiers. The peasant soldiers live in their homes with their families,
and combine their normal activities of study or work with military training and service-related functions, such as security
along the roads, bridges, or infrastructure and intelligence work. Observatorio de derechos humanos y derecho
humanitario, Ejecuciones extrajudiciales en Colombia 2002-2010. Crimenes de lesa humanidad bajo el mandato de la
seguridad democrdtica, September 2012, pp. 46, 49, citing the Ministry of National Defense, Rendicién de Cuentas. Sector
Seguridad y Defensa 2002-2010. Executive Summary.

See IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Implementation of the Justice
and Peace Law and First Judicial Proceedings, OEA/Ser.L/V/11.129, Doc. 6, October 2, 2007.
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AUC and on July 15, 2003; a preliminary agreement was reached called the Agreement of Santa
Fe de Ralito to Contribute to Peace in Colombia (Acuerdo de Santa Fe de Ralito para contribuir a
la Paz de Colombia). Through this agreement goals were set for demobilizing for December 31,
2005, in exchange for a resolution to desist (resolucion inhibitoria) issued by the Office of the
Attorney General that would make it impossible to bring charges against the demobilized
simply for belonging to an illegal armed group, and the promise of establishing alternative
penalties for those who had committed a crime beyond merely belonging to those groups.85 In
the month of June 2005, the Congress of the Republic adopted a series of criminal justice
benefits through the transitional justice mechanisms established in Law 975 of 2005.

In February 2004, the OAS authorized the establishment of a Mission to Support the Peace
Process in Colombia and invited the IACHR to provide advisory services to the Mission in the
areas of human rights and IHL. Since then the IACHR has monitored the process of dismantling
the illegal armed structures and mainly the application of the legal framework aimed at
ensuring truth, justice, and reparation for the victims of the conflict as an essential part of its
role in advising the member states of the OAS, its General Secretariat, and the MAPP/0AS.8¢

The demobilization of the Autodefensas occurred in four periods: (i) the first period unfolded
in 2003 and included the demobilization of the Bloque Cacique Nutibara, which exercised
influence in the metropolitan area of Medellin, and the group known as Autodefensas
Campesinas de Ortega; (ii) the second period, from late 2004 to late 2005, saw the
demobilization of the bloques that operated under the command of Salvatore Mancuso: the
Bloque Catatumbo, with influence in the department of Norte de Santander and the
Autodefensas de Cordoba; (iii) the third period began in June 2005 with the demobilization of
the bloques under the command of Diego Fernando Murillo Bejarano such as the Bloque
Héroes de Tolov4, the Bloque Héroes de Granada in the department of Antioquia, and the
Bloque Pacifico in Chocé; (iv) the fourth and final period began in late 2005 and culminated in
August 2006, with the Bloque Elmer Cardenas under the command of Fredy Rendén Herrera,
alias “El Aleman.”87

In all, there were 38 ceremonies marking the demobilization of different structures of the
“self-defense” groups, at the end of which the National Government announced that the
process had ended, politically closing out the collective demobilizations by those groups.88
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See IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Implementation of the Justice
and Peace Law and First Judicial Proceedings, OEA/Ser.L/V/11.129, Doc. 6, October 2, 2007.

See Permanent Council of the OAS, Resolution CP/RES. 859 (1397/04) “Support to the Peace Process in Colombia,” third
operative paragraph. OEA/Ser. G CP/RES. 859 (1397/04) of February 6, 2004.

OAS, Diagnéstico de Justicia y Paz en el marco de justicia transicional colombiana, MAPP/OAS, October 2011, pp. 17-18.
Available at: http://www.mapp-oea.net/documentos/iniciativas/DiagnosticolyP.pdf.

At the same time, according to the Prosecutor, since 2005, the individual demobilization fully took on the strategic thrust it
had since it was established, that is a political-military strategy aimed at weakening the illegal armed groups. OAS,
Diagndstico de Justicia y Paz en el marco de justicia transicional colombiana, MAPP/OAS, October 2011, pp. 17-18, citing the
General Prosecutor of the Nation (2011), La Justicia Transicional en Colombia: Un proceso en construccion. Bogota DC. With
Decree 1385 of 1994 (modified by Decree 128 of 2003), the possibility was established of laying down arms individually, at
the same time as the Operational Committee for the Laying Down of Arms (CODA: Comité Operativo para la Dejacion de
Armas) was established as an agency that would be in charge of verifying the pertinence as well as the willingness of the
illegal armed group to give up its violent activity. Law 418 of 1997 establishes the basic provisions relating to humanitarian
assistance and economic incentives. Decree 1059 of 2008 also regulated Law 418 of 1997 and established that the members
of the guerrilla groups who are deprived of liberty may demobilized individually, so long as they are deprived of liberty
before April 4, 2008. Subsequently, Decree 4619 of 2010 established March 13, 2011 as the deadline for such
demobilizations, and closed off any possibility of demobilization for members of guerrilla forces who were deprived of
liberty. In other words, at this time the only ones who may demobilize are members of the guerrilla forces who are free.
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Nonetheless, three self-defense structures did not participate in the collective
demobilizations: the Autodefensas Campesinas de Casanare (ACC), the Frente Cacique
Pipint4, and the Frente Contrainsurgencia Wayuu.8°

After the process of collective demobilization, in 2007 the Commission noted that little
information was made known to the public about those persons who, having demobilized
without participating in the reinsertion process?, rearmed or formed new criminal
organizations, thereby continuing their involvement in the violence.?? The reports by the OAS
Secretary General revealed the existence of expressions of violence after the demobilization that
reflected dynamics such as the regrouping of persons demobilized into criminal bands that
exercised control over specific communities and illegal economies; redoubts that did not
demobilize; and the appearance of new armed actors and/or the strengthening of some already-
existing ones in areas abandoned by the demobilized groups.92

The Commission also indicated that despite the demobilization of the AUC, violence stemming
from the armed conflict persisted, and reports continued of crimes, human rights violations,
and violations of IHL against the civilian population being committed by illegal armed groups
and members of the armed forces and National Police that translated into violations of the
rights to life, humane treatment, and personal liberty, and which resulted in continued internal
displacement.?3

The IACHR expressed its concern over the existence of redoubts of the paramilitary
structures that did not demobilize, and the rearming and formation of new armed groups,
and reiterated the need for the Government of Colombia to implement effective
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OAS, Diagndstico de Justicia y Paz en el marco de justicia transicional colombiana, MAPP/OAS, October 2011, pp. 17-18.
Available at: http://www.mapp-oea.net/documentos/iniciativas/DiagnosticolyP.pdf.

The Commission received information from the Colombian Agency for Reintegration (ACR: Agencia Colombiana para la
Reintegracidon) that indicates that as of November 2012, there were 55,203 certified demobilizations, 31,840 from collective
demobilizations and 23,354 individual demobilizations. Women account for 12% of the total demobilized population. In
addition, the ACR reported that it has served 33,360 demobilized persons, 33,312 of whom receive psychological support;
17,464 participate in educational initiatives; 3,142 are engaged in job training programs; 8,312 have benefited from business
plans; and there have been 123 community interventions in 101 municipalities. The ACR also indicated that the path to
reintegration consists of a basic stage, involving the reintegration to civilian life; an intermediate stage, related to economic
and community reintegration; and an advanced stage, geared to ensuring the sustainability of the demobilized pursuing a
life within the law. The ACR noted that these initiatives enjoy the participation of 115 enterprises and more than 200
students from 13 Colombian universities, as well as a total investment of $68,328,179,350 Colombian pesos, of which
$43,636,356,341 are from international cooperation. In addition, the ACR indicated that of the total demobilized population
as of November 2012, and of the 31,397 demobilized who are under the program, 29,092 are active, 2,055 inactive, 200
suspended, and 50 have culminated the reintegration process. With respect to the demobilized who are not in the program,
the ACR reported that 4,214 have died, 10,861 are being investigated as they lost their benefits, 1,521 have been expelled,
25 suspended, 14 extradited, and 460 withdrew voluntarily. The ACR also indicated that 32.96% of the demobilized
population who are in the program are in the advanced stage of the path to reintegration; the recidivism rate of the
demobilized population is 20%, while the recidivism rate for the population under the program is 15%; and that 5,765
demobilized persons who did not belong to the program, and 5,649 who did belong to it have been arrested. Finally, the
ACR reported that it would be working on a reintegration program for the members of the FARC in light of the peace
negotiations that are under way. Agencia Colombiana para la Reintegracion, Reintegration towards Reconciliation: A
Challenge that requires the commitment of all, November 26, 2012. Information received at the meeting held with the
director of the ACR in Washington, DC, January 30 2013.

IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Implementation of the Justice and
Peace Law and First Judicial Proceedings, OEA/Ser.L/V/I1.129, Doc. 6, October 2, 2007, para. 106.

IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Implementation of the Justice and
Peace Law and First Judicial Proceedings, OEA/Ser.L/V/I1.129, Doc. 6, October 2, 2007, para. 106.

See IACHR, Annual Report 2007, OEA/Ser.L/V/11.130, Doc. 22 rev. 1, December 29, 2007, Chapter IV. Colombia, para. 40.
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mechanisms aimed at ensuring the dismantling of the structure of the AUC and of the
criminal bands.?*

The Government of Colombia recognized that complex situation and noted that if the demobilized
took up arms anew they would be excluded from the benefits established in Law 975.95 While the
Commission considered that the Government’s warning as to the loss of benefits that would result
from a return to illegality was significant, it also noted that those consequences would only affect
those demobilized who had come forward to avail themselves of the benefits of the Law on Justice
and Peace, only 8.7% of the 31,000 demobilized of the AUC.%¢

In 2009, the IACHR considered that despite the efforts aimed at dismantling the armed
structure of the AUC, illegal armed groups continued to be involved in committing acts of
harassment and violence against vulnerable populations, social leaders, and human rights
defenders.?7 In that regard, the MAPP/OAS reported that in some zones of the country there
had been a recurrence of massacres and threats associated with so-called “social cleansing”
efforts directed against vulnerable populations that were generally attributed to what are
known as “emerging bands.”?8 Similarly, it observed that “in some capitals and municipalities,
high-impact crimes such as homicides, generally executed by hired guns, have increased.”??
Along the same lines, the Office of the Human Rights Ombudsman (Defensoria del Pueblo) has
made reference to the interference of the illegal armed groups in some local and departmental
administrations, as well as the cooptation of candidates, movements, and political
campaigns.100

At present, the Commission notes that the partial demobilization of the Autodefensas or
paramilitary groups10! together with the action of illegal armed groups that emerged after the
demobilization of paramilitary organizations1%2 have made the dynamics of the internal armed
conflict even more complex. Nonetheless, the Government and civil society have different
perceptions as to the definition and nature of the new illegal armed groups; these differences
have a substantial impact both on the State’s response to those groups, the status of victim of
the conflict of those persons who affected by the actions of those groups, and the application of
the domestic legal framework.
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See IACHR, Annual Report 2007, OEA/Ser.L/V/I1.130, Doc. 22 rev. 1, December 29, 2007, Chapter IV. Colombia, para. 81.

See IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Implementation of the Justice
and Peace Law and First Judicial Proceedings, OEA/Ser.L/V/11.129, Doc. 6, October 2, 2007, para. 107.

IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Implementation of the Justice and
Peace Law and First Judicial Proceedings, OEA/Ser.L/V/I1.129, Doc. 6, October 2, 2007, para. 107.

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 20.

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 20, citing the
Thirteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process
in Colombia (MAPP-0AS), October 19, 2009.

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 20, citing the
Thirteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process
in Colombia (MAPP-OAS), October 19, 2009.

Defensoria del Pueblo. Informe especial de riesgo electoral. Elecciones regionales, July 2011. Available at:
http://www.eltiempo.com/elecciones-2011/gobernaciones-2011/home/ARCHIVO/ARCHIVO-10072745-0.pdf.

See, among others, IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Implementation
of the Justice and Peace Law and First Judicial Proceedings, OEA/Ser.L/V/I1.129, Doc. 6, October 2, 2007, para. 107; OAS,
Diagndstico de Justicia y Paz en el marco de justicia transicional colombiana, MAPP/OEA, October 2011. Available at:
http://www.mapp-oea.net/documentos/iniciativas/DiagnosticolyP.pdf.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner for Human Rights on the situation of human rights in
Colombia, 22™ session, A/HCR/22/17/Add.3, January 7, 2013, para. 38.
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The official position of the Colombian State is that after the collective demobilization of the
Autodefensas, the phenomenon of paramilitarism has ended in Colombia, and therefore the
groups that operate at present are part of the country’s organized crime problem, which is why
they are characterized as “emerging criminal bands.”193 In effect, according to the State, the
“emerging criminal bands”

arose in 2006, positioned themselves in areas that were strategic for drug-trafficking
activities, are generally organizations involved in many forms of crime, independent of one
another, lacking any ideology, deploying to areas where the phases of the chain of drug-
trafficking converge, and even consolidating alliances with illegal armed groups (FARC and
ELN) and with criminal organizations for criminal purposes [...]

The Bacrim (criminal bands) - while at first they grew out of part of [the] functional
structure [of the autodefensas] that enables them to dispute control over the areas for
growing, transporting, and dispatching drugs with the FARC and the ELN - are gradually
beginning to lower their profile as an armed organization, and do not act through military
structures.104

In its observations on the draft report, the State reiterated that:

[...] one observes that the IACHR continues making reference to the ‘criminal bands’ as
‘paramilitary groups,’ without taking into account the distinction between these two
concepts, which has been presented by Colombia in different international scenarios. In
view of the foregoing, it is important for the State that the report refer to criminal bands or
Bacrim (bandas criminales).105

Nonetheless, the Commission notes that in 2010, the Office of the Attorney General indicated:

The criminal organizations that arose after the demobilization of the AUC were created as a
new form of paramilitarism, considered as the third generation of paramilitary groups in
Colombia and whose initial purpose was to conserve the territorial control that had held by
the fronts of the AUC.

The main objective of these structures has been to retake control, not only territorial, but
economic, logistic, and social control, in the areas of influence where the AUC had been
engaging in criminal conduct, in addition to seeking to expand to other regions in which
other paramilitary fronts had figured more prominently, and even emerging criminal
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See, among others, IACHR, Annual Report 2009, OEA/Ser.L/V/II., Doc. 51 corr. 1, December 30, 2009, Chapter IV, Colombia;
IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia; and IACHR, Annual Report
2011, OEA/Ser.L/V/Il., Doc. 69, December 30, 2011, Chapter IV. Colombia. Along the same lines, according to the Prosecutor
of the International Criminal Court, the position of the State is that the groups that arose after the process of demobilization
of the paramilitaries are not organized armed groups, since they lack an established hierarchical structure or chain of
command, do not exercise territorial control, and do not carry out sustained and concerted military operations.
International Criminal Court, Office of the Prosecutor, Situation in Colombia. Interim Report, November 2012, para. 131. The
Commission notes that that position would appear to be at odds with strategies such as those included in Proposed Law 97
of 2012, now in the Senate, which proposes to apply international humanitarian law to “fight organized crime.”

Ministry of Foreign Affairs of Colombia, document “BACRIM”, received by the IACHR on May 3, 2013.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 19.
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bands and criminal bands at the service of drug-trafficking. Why? Control of the main
sources of financing of these liquidated groups: Drug-trafficking.106

Along the same lines, the National Commission on Reparation and Reconciliation (hereinafter
“the CNRR”)197 found:

The AUC demobilized but there was a supervening diaspora of illegal armed groups
ranging from dissident and rearmed groups with several characteristics similar to the
paramilitary groups to numerous criminal bands. These emerging armed groups take on a
new and intense dispute over the control of drug-trafficking, other forms of illegality,
control of territories, allies and bases of support, such that they unleash bloody
confrontation in several regions and in some cities. There is greater pursuit by the state
forces of this new type of illegal armed groups and criminal bands, while at the same time,
there are alliances and agreements between guerrilla fronts and rearmed groups with the
presence of former paramilitaries [...].108

The illegal armed groups that have emerged seek to reproduce scenarios of coercive
control against residents, especially against rural and urban communities where they
concentrate their action and against certain social sectors and sectors of the population.
They bring pressure to bear and carry out armed attacks that bring on forced displacement
and dispossession of lands, threats, homicides, and forced disappearances. While the
volume of such actions and the territorial impact are not generalized, but rather have a
particular impact in localities and in various regions, and are far from the magnitude of the
earlier bloody territorial occupation of the paramilitary forces, they are not insignificant
and in some particular contexts have the same effects.109

In this way, these groupings exercise social and political control with a different intensity
in smaller areas. They become de facto local powers, imposing rules, violently attacking
any opposition or resistance, and they apply so-called “social cleansing” measures. In view
of these circumstances, some reports find that their action should be interpreted as a
continuation of the paramilitary groups!1?, while for the Government of Colombia these are
criminal bands that have emerged and are engaged in drug-trafficking and other criminal
enterprises. Indeed, the bandas delincuenciales or bandas criminales (criminal bands) are a
phenomenon that predates and postdates the paramilitary demobilizations, they have been
part of the urban and rural social fabric, they were coopted or annihilated by the
paramilitary structures, and it is valid to recognize that now, given the new circumstances
referred to, they expanded in areas impacted by the processes of DDR [disarmament,
demobilization, and reintegration]. Nonetheless, although the criminal bands to some
extent explain what is happening, they do not fully explain the dynamics or scope of the
present phenomenon nor the diversity of the irregular armed actors, nor can they lead one
to ignore the decisive presence of dissident and rearmed structures with a significant
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Office of the Attorney General, Informe de Gestion, agosto de 2009- noviembre de 2010, Bogotd, 2011, p. 220. Available at:
http://www.fiscalia.gov.co/colombia/wp-content/uploads/2012/01/InformeGestion2009-2010.pdf.

The National Commission on Reparation and Reconciliation was established by the Law on Justice and Peace for the purpose
of facilitating peace processes and the individual or collective reincorporation to civilian life of members of illegal armed
groups. Information available at: http://www.vicepresidencia.gov.co/Iniciativas/Paginas/CNRR.aspx.

CNRR, La reintegracion: logros en medio de rearmes y dificultades no resueltas, Il Informe de la Comision Nacional de
Reparacion y Reconciliacion, DDR Area, August 2010, p. 26.

Examples of this assertion can be found in the Regional Reports on DDR (Disarmament, Demobilization, and Reintegration)
of the CNRR with respect to the areas of Chocd, Narifio, Llanos Orientales and various subregions of Antioquia and the
Caribbean region.

Corporacion Nuevo Arco Iris (CNAI), Mauricio Romero, Bandas criminales, Seguridad Democrdtica y corrupcion, p. 40.
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presence of former paramilitaries and with the elements noted above that evidence
expressions of continuity of the prior paramilitary phenomenon. 11!

To the contrary, the perception and assessment of the situation by civil society organizations is
essentially different, to the extent that they consider that the illegal armed groups have
continued using the same structure and terminology as the Autodefensas in order to intimidate
the population.112 In addition to noting the similarities between the paramilitary groups and
what have been called emerging criminal bands recognized by the CNRR13, civil society has
argued that there are six reasons to consider those groups paramilitary groups, namely: (i)
their leaders are mid-level chiefs of the AUC who never demobilized or who continued
participating in criminal activities even though they appeared to have joined the
demobilization14; (ii) they are groups that meet the criteria to be considered groups that
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CNRR, La reintegracion: logros en medio de rearmes y dificultades no resueltas, Il Informe de la Comision Nacional de
Reparacion y Reconciliacion, DDR Area, August 2010, pp. 60-61.

Information provided at the meeting with civil society held in Bogota December 3, 2012. See also, Razén Publica, César
Alarcon  Gil. Bacrim y las sombras del paramilitarismo, week of December 3 to 9, 2012. Available at:
http://www.razonpublica.com/index.php/conflicto-drogas-y-paz-temas-30/3443-bacrim-el-poder-y-las-sombras-del-
paramilitarismo.html.

Civil society also indicated that while it is true that as of February 21, 2012, according to official figures, 35,407 members of
the groups of autodefensas had laid down their arms, it is equally true that the capacity of the illegal armed groups to
recruit has been high, and they are said to have had 4,154 members by 2011; to be operating in 31 of the country’s 32
departments, and Bogotd; and to have formed strategic alliances with the FARC to maintain the drug-trafficking business.
See, among others, Indepaz, Sobre las cifras oficiales; El Espectador, Las bacrim crecen en todo el pais, February 19, 2012.
Available in Spanish at: http://www.elespectador.com/impreso/judicial/articulo-327595-bacrim-crecen-todo-el-pais
According to the CNRR, in its Segundo Informe sobre DDR (Second Report on DDR), one finds the following elements: (i)
Participation of similar (or the same) commanders as well as similar (or the same) types of support and integration with
allied or subordinated sectors; (ii) the use of a counterinsurgency language and implementation of actions against the
civilian population, especially threats, homicides, and displacements against certain victimized sectors; (iii) performance of
functions of local control, forms of coercion of the civilian population, and interference with the authorities, local
institutions, and members or structures of the Armed Forces and National Police; (iv) financing and profits based on the
control of crops, processing, routes, and trafficking of cocaine and other illegal economies, on which they center their action
in the rural areas where a fundamental part of the production and transport is based, and with networks for coordination
and support in the cities; (v) articulation with criminal networks at different levels, exercising pressure and control over rural
and peripheral urban areas, neighborhoods and shantytowns in the cities, geared to the control of illicit economies,
microtrafficking, the management of ‘plazas de vicio’ and ‘ollas’ (areas where drugs are sold and consumed) appropriation
and illegal sale of lands, extortion of truck drivers and merchants, etc.; (vi) illegally charging for protection, management of
legal and illegal security companies, generally related to the control of organized crime and participation in other forms of
crime; (vii) implementation, in the municipal seats, of “social cleansing” actions against vulnerable sectors such as recyclers,
drug addicts, homeless persons, homosexuals, prostitutes, and persons acting outside the law; (viii) availability of arsenals of
long and short arms, munitions and explosives, logistical resources and supply lines, destructive capacity and capacity to
acquire and renew armaments, massive purchase of gear, and access to bountiful resources. In addition, civil society
considered that the illegal armed groups have as their main target the same types of victims as the purportedly demobilized
paramilitary groups: social leaders and trade unionists; human rights defenders; members of indigenous peoples and Afro-
Colombian communities, among others. They operate with the complicity, acquiescence, and at times the participation of
members of the armed forces or National Police; they have a militarily structured organization and a high military capability;
they are integrated, among others, with well-known members of the purportedly demobilized paramilitary groups and
former members of the Army. Colombian Commission of Jurists, Andreu Guzman, Federico, Algunas anotaciones sobre
BACRIM y paramilitares, March 2011, pp. 3-4.

In this regard, the Commission received information that indicates that the Fundacién Comité de Solidaridad con los Presos
Politicos has documented how the Bloque Norte of the AUC — on orders from politicians from the Caribbean region —
continued operating under the name La Banda de los “40” (so called because of their loyalty to the extradited former
paramilitary chief Rodrigo Tovar Pupo, alias “Jorge 40”), and whose members ended up joining “Los Rastrojos,” “Los
Urabefios,” and “Los Paisas.” Project Counseling Service, Corporaciéon “José Alvear Restrepo” Lawyers Group, Comision
Intereclesial de Justicia y Paz, Fundaciéon Comité de Solidaridad con los Presos Politicos, Informe de visita in loco a Colombia.
Presentacion sobre la persistencia del paramilitarismo en Colombia, received by the IACHR on May 8, 2013.
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participate in hostilities according to the Geneva Conventions!!5; (iii) the ties of these groups
to the state security forces continue!l6; (iv) the violations of the civilian population’s human
rights continue; (v) the profile of the victims is the same, i.e. social leaders, human rights
defenders, indigenous and Afro-Colombian communities, leaders of processes for restitution of
lands and other social movements; and (vi) the policy of attacks is typical of the modus
operandi of the paramilitary groups.117

Civil society also indicated that the characterization of these groups as “emerging criminal
bands” has grave consequences when it comes to recognizing, attending to, and protecting
their victims, who are not considered victims of the armed conflict!!8, and in relation to the
children and adolescents recruited by these groups, who would not have access to the same
benefits that apply to children and adolescents recruited by the illegal armed groups.11?

Other international organizations have also made their own assessments of the illegal armed
groups in Colombia. In particular, in the framework of the United Nations (hereinafter “UN"),
the Human Rights Committee noted that it had “information to the effect that acts by new
groups that have emerged in various parts of the country after the demobilization process
began are consistent with the modus operandi of those paramilitary groups”120; the Committee
on the Elimination of Racial Discrimination (hereinafter “CERD”) considered that “while illegal
armed groups bear significant responsibility for human rights violations, reports continue to
indicate the direct involvement or collusion of State agents in such acts”121; the United Nations
Committee against Torture indicated that while illegal armed groups are to a large extent
responsible for such violence, there are persistent complaints about the participation or
acquiescence of agents of the State in these acts1?Z; the Committee on Economic, Social and
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116

117

118

119
120

122

Nonetheless, the National Development Plan considers what are called emerging criminal bands as “group engaging in
multiple criminal activities, with a transnational reach, lacking any ideological platform and whose purposes are entirely
economic.”

According to the Ministry of Defense, 350 military officers have been retired on suspicion of ties to criminal bands, and since
2008 the Police have carried out 319 investigations into 888 of their members, as a result of which 287 officers were retired
and criminally indicted for their ties with these groups.

Colombian Commission of Jurists, Andreu Guzman, Federico, Algunas anotaciones sobre BACRIM y paramilitares, March
2011, pp. 5-6. Along the same lines, the Commission received information on the analysis of these groups as expressions of
neoparamilitarism, to the extent that the dismantling of the autodefensas has been partial and incomplete (since numerous
mid- and lower-level commanders of these organizations never ceased their operations); these groups maintain alliances
and cooperative relationships with authorities of the Armed forces and National Police and local and regional political
authorities; and that while their makeup at the lower levels is mostly common criminals, former guerrilla combatants,
former police, former soldiers, and former paramilitaries, the leadership positions are basically held by persons who had
been mid-level commanders of the autodefensas. It was also noted that these groups have strategies that go beyond the
threat of armed force, but that territorial control is fundamental. Razén Publica, César Alarcon Gil. Bacrim y las sombras del
paramilitarismo, week of December 3 to 9, 2012. Available at: http://www.razonpublica.com/index.php/conflicto-drogas-y-
paz-temas-30/3443-bacrim-el-poder-y-las-sombras-del-paramilitarismo.html.

Colombian Commission of Jurists, Informe de seguimiento a las recomendaciones Del Relator Especial sobre Ejecuciones
Extrajudiciales, Sumarias o Arbitrarias, June 14, 2012. Executive Summary, para. 14.

Information provided at the meeting with civil society organizations, held in Bogotd December 3, 2012.

See United Nations, Human Rights Committee, Consideration of reports submitted by States parties under article 40 of the
Covenant. Concluding observations of the Human Rights Committee. Colombia, CCPR/C/COL/CO/6, August 4, 2010, para. 9.
See United Nations, Committee on the Elimination of Racial Discrimination, Consideration of reports submitted by States
parties under Article 9 of the Convention. Concluding observations of the Committee on the Elimination of Racial
Discrimination. Colombia, CERD/C/COL/CO/14, August 28, 2009, para. 14.

See United Nations, Committee against Torture, Consideration of reports submitted by States parties under article 19 of the
Convention. Concluding observations of the Committee against Torture. Colombia, CAT/C/COL/CO/4, November 19, 2009,
para. 11.
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Cultural Rights (hereinafter “CESCR”) characterized them as “new paramilitary groups”123;
while the United Nations High Commissioner for Human Rights (hereinafter “the High
Commissioner”) considered them to be heavily armed groups that had a military
organizational structure and commanders with responsibility and who had the capacity to
exercise territorial control and to undertake military actions against armed actors.124

Subsequently, in 2012, the High Commissioner indicated that the number of massacres and
victims attributed to the illegal armed groups that arose after the demobilization of
paramilitary organizations continued to climb, mainly in Antioquia and Cdérdoba. Moreover,
she noted that the violence occurs in the context of confrontations with other groups, or within
the same group, on occasion against guerrilla groups, and in several cases these groups carry
out direct attacks against the population, and she noted that as of the date of the report, 53%
of the commanders of these groups who were arrested or killed were demobilized
paramilitaries.125

Consistent with the official position put forth by the State regarding the difference between the
characterization of the so-called “BACRIM” and the paramilitary groups, Colombia noted as
follows in its observations on the IACHR'’s draft report:

It is suggested that reference be made to the BACRIM as organized crime groups that arose
after the demobilization of the paramilitary groups. The purpose of doing so would be to
ensure that the IACHR not establish a precedent that there is an armed conflict between
the National Government and the BACRIM, which could generate perverse incentives in
terms of the use of lethal force as a first option in application of IHL, and of not definitively
ending the armed conflict once a final agreement is signed with the guerrilla forces.126

In this regard, the State reiterated that what is put forth in this report “contradicts the State’s
characterization of the BACRIM as an organized crime phenomenon in keeping with
international humanitarian law, and that does not constitute part of the armed conflict.”127 In
addition, the State indicated that policies for specialized attention to the victims of the
“BACRIM” should be developed “without seeking to have them included in the administrative
program for reparation of victims of the conflict, which would make the program cease to be
special for victims of the conflict, as it would include all victims of common crime.”128
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UN, Committee on Economic, Social and Cultural Rights, Forty-fourth session. Consideration of reports submitted by States
parties under Articles 16 and 17 of the Covenant. Concluding Observations of the Committee on Economic, Social and
Cultural Rights E/C.12/COL/CO/5, 7 June 2010, para. 16.

UN, Human Rights Council, Annual Report of the Office of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner for Human on the situation of human rights in Colombia, 7th
session, A/HCR/7/39, February 28, 2008, para. 39.

See United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human rights in
Colombia, 19™ session, A/HCR/19/21/Add.3, January 31, 2012, para. 38.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 26.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 54.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 70.
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In light of the position put forth by the State, and in keeping with the information available
during the visit, the IACHR will present its considerations on the actions of the illegal armed
groups that came about after the demobilization ceremonies, which have been identified with
serious human rights violations. Accordingly, in a report by the National Federation of Local
Ombudsmen (Federaciéon Nacional de Personeros), presented in April 2013, it was indicated
that the trend observed in the last year situated the illegal armed groups that arose after the
demobilization of the paramilitary organizations in the first places on the list of actors
responsible for acts causing victims among the civilian population, whereas in previous years
the main actors were the paramilitary and guerrilla organizations. In three of every 10 reports
received at the local ombudsman offices (personerias), the perpetrators are illegal armed
groups that arose after the demobilization of the paramilitary organizations.12°

The organs of the inter-American system have analyzed in detail how the acts of illegal armed
groups could entail the international responsibility of the State. In effect, in several cases
against the Colombian State, the Commission has indicated that for the purpose of determining
the international responsibility of the State under the American Convention, in those cases in
which paramilitaries and members of the Army carry out joint operations with the knowledge
of high-level officials, or when the paramilitaries act with the acquiescence or collaboration of
government forces, one should consider the members of the paramilitary groups to be acting
as state agents.130

The Inter-American Court of Human Rights (hereinafter “the Inter-American Court” or “the
Court”), has attributed international responsibility to the State based on the reasoning that
“while the acts [...] were committed by members of paramilitary groups, [they] could not have
been prepared and carried out without the collaboration, acquiescence, and tolerance,
expressed through several actions and omissions, of the Armed Forces of the State, including
high officials of the latter.”131 The Commission recalls that according to the Court, the
declaration of the illegality of the paramilitary groups should be translated into the adoption of
sufficient and effective measures to prevent the consequences of the risk created, and while
this situation of risks subsists, the special duties of prevention and protection that attach to the
State and the obligation to investigate with full diligence acts or omissions of state agents and
of private persons who attack the civilian population are enhanced.!32

129

130

131

132

The report by FENALPER notes that the departments where the most reports have been received from persons victimized by
illegal armed groups that arose after the demobilization of paramilitary organizations were Valle del Cauca, Bolivar, Choco,
Antioquia, Narifio, Cérdoba, Sucre, and Norte de Santander. The most serious case was Buenaventura, in Valle del Cauca,
where, from September to November 2012 the Office of the Municipal Ombudsman (Personeria Municipal) recorded 17
massive displacements, which resulted in 7,000 persons displaced, 90% of said displacements resulting from the action of
the illegal armed groups that came about after the demobilization of paramilitary organizations. In other municipalities,
such as El Dovio and Obando, also in Valle del Cauca, the ombudspersons reported that all the statements taken in 2012 and
to date in 2013 were of victims of illegal armed groups that arose after the demobilization of paramilitary organizations
from Cauca, Narifio, and Caqueta. The action of these groups includes intimidation of the population, death threats, and
extortion, among others. Revista Semana, Las violentas cifras de las bacrim, April 15, 2013. Available at:
http://www.semana.com/nacion/articulo/las-violentas-cifras-bacrim/340170-3.

See, among others, IACHR, Report No. 64/11, Case 12,573, Merits, Marino Lépez et al. (Operation Génesis), Colombia, March
31, 2011, para. 277; IACHR, Report No. 75/06, Case No. 12,415, Merits, Jests Maria Valle Jaramillo, Colombia, October 16,
2006, para. 63.

I/A Court H.R., Case of the "Mapiripan Massacre" v. Colombia. Merits, Reparations and Costs. Judgment of September 15,
2005. Series C No. 134, para. 120.

See, among others, I/A Court H.R., Case of the Pueblo Bello Massacre v. Colombia. Judgment of January 31, 2006. Series C
No. 140, para. 126; IACHR, Report No. 75/06, Jestis Maria Valle Jaramillo, Colombia, October 16, 2006, para. 67.

Organization of American States | OAS


http://www.semana.com/nacion/articulo/las-violentas-cifras-bacrim/340170-3

74.

76.

Chapter 1: Introduction | 57

The Commission notes that the State continues to have specific duties to dismantle those
Autodefensas who did not participate in the collective demobilizations carried out from 2003 to
2006 (supra para. 53) and that continue to operate in Colombian territory. In addition, the
Commission observes with concern that there are elements of continuity between the former
Autodefensas and what are called “emerging criminal bands.” In this respect, based on the
information available and the assessment resulting from its different mechanisms for monitoring,
the IACHR has identified as elements of continuity: (i) the type of actor, (ii) the targets of the actions
of these groups, (iii) the geographic space in which they operate, (iv) their internal structure, (v) the
chronology that can be established among the actions of those groups, (vi) the fact that the denial
by the State of the continuity of elements of paramilitarism makes the response to them more
complex and less decisive, and (vii) the absence, to date, of a thorough, systematic, and diligent
investigation in relation to the members of the Autodefensas.133 These elements of continuity raise
questions as to the extent to which the members of the paramilitary groups actually demobilized
before joining or creating other illegal armed groups.

The Commission is also of the view that the grave situation of impunity one finds in relation to
serious violations of human rights and international humanitarian law by all the actors in the
conflict in Colombia, as well as the failure to clarify the dynamics, scope, composition, and
structure of the former Autodefensas and the illegal armed groups that arose after the
demobilization of paramilitary organizations constitute systemic obstacles not only to
ensuring victims’ rights but also to have detailed and precise information that makes it
possible to characterize these groups, dismantle their support structures, and adopt pertinent
policy and legal measures to confront them.

The Commission also considers that the characterization of the illegal armed groups that
emerged after the demobilization of paramilitary organizations should be done on a
case-by-case basis with a specialized analysis that takes into account the origin of
paramilitarism and the elements of international responsibility of the State. The
Commission is also of the view that any policy or measure adopted by the State should
have at its core and as its main goal the protection and guarantee of the rights

133

The Commission argued that the conclusion as to ineffectiveness in dismantling the paramilitary structures stems inter alia
from the analysis of the many violations of human rights perpetrated by paramilitaries, acting on their own or in collusion or
collaboration with state agents, and the high rates of impunity for such acts. Both the Inter-American Commission and the
United Nations High Commissioner for Human Rights have made consistent statements on the high rate of impunity for
human rights violations committed as the result of criminal proceedings and disciplinary investigations against members of
the armed forces and National Police and of paramilitaries that go nowhere in terms of determining responsibilities or
imposing the respective sanctions. IACHR, Report No. 64/11, Case 12,573, Merits, Marino Ldpez et al. (Operation Génesis)
Colombia, March 31, 2011, para. 229, citing the Report of the OHCHR on the situation of human rights in Colombia,
E/CN.4/2005/10, February 28 2005, para. 92. Available at:
www.hchr.org.co/documentoseinformes/informes/altocomisionado/Informe2004_esp.doc. Report of the OHCHR on the
situation of human rights in Colombia, E/CN.4/2004/13, February 17, 2004, paras. 26-28 and 77. Available at:
www.hchr.org.co/documentoseinformes/.../Informe2003_esp.doc. Report of the OHCHR on the situation of human
rights in  Colombia in 2002, E/CN.4/2003/13, February 24, 2003, para. 77. Available at:
www.hchr.org.co/documentoseinformes/informes/altocomisionado/Informe2003_esp.doc. Report of the OHCHR on the
situation of human rights in Colombia, E/CN.4/2002/17, February 28, 2002, paras. 211, 212, and 365. Available at:
www.hchr.org.co/documentoseinformes/.../informes/.../E-CN-4-2002-17.html. Report of the OHCHR on the situation of
human rights in Colombia in 2000, E/CN.4/2001/15, March 20, 2001, paras. 57, 142, 206, and 254. Available at:
www.hchr.org.co/documentoseinformes/.../informes/.../E-CN-4-2001-15.html. Report of the OHCHR on the situation of
human rights in Colombia, E/CN.4/2000/11, March 9, 2000, paras. 27, 47, 146 and 173. Available at:
www.hchr.org.co/documentoseinformes/.../informes/.../E-CN-4-2000-11.html.
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of victims.134 In its observations on the draft report, the State - reiterating its positions
regarding the characterization of the BACRIM - noted that they are in a “process of
fragmentation and atomization due to the results obtained in the fight waged against these
groups by the Armed Forces and National Police.”135

Current initiatives with a view to the peace process

Turning to another topic, since June 2012, with the presentation to the Congress of the draft
“Legal Framework for Peace,” expectations began to build around a possible peace process in
Colombia. In late August 2012, the President of the Republic confirmed that the Government
had been in contact with the FARC for the purpose of established an agenda for dialogue to
pursue a negotiated solution to the conflict. So, on August 27, 2012 the President declared
“since the first day of my government [ have met the constitutional obligation to seek peace.
On that regard, exploratory talks with the FARC have taken place to find the end of the conflict”
and he said that “Colombians can fully trust that the Government is working with caution,
seriousness and firmness, always keeping in mind the wellbeing and tranquility of all the
inhabitants of our country.” 136

On September 4, the President of the Republic announced the beginning of the peace dialogues
with the FARC to “effectively achieve the end of the conflict.”137 On that occasion, he
announced that “mechanisms to inform about the progress and to guarantee the adequate
societal participation, always keeping the seriousness and secret nature of the conversations,”
would be established and that the exploratory meetings with FARC representatives had been

134

135

136

137

In this respect, while there is a debate on the military capacity and structure of the different illegal armed groups in
Colombia so as to consider them part of a non-international armed conflict, the International Committee of the Red Cross
has noted that beyond semantic debates as between “armed conflict” and “other situations of violence,” the humanitarian
consequences of both phenomena are practically identical for the population. ICRC, Situacion humanitaria. Informe de
Actividades Colombia 2011, p. 8.

Specifically, the State indicated:

At present the BACRIM are showing a structural decline of 91%, 30 BACRIM groups have been dismantled, as their number
has dropped from 33 in 2006 to 3 in 2013. These groups are experiencing a major process of fragmentation; as a result only
one band maintains the characteristics of cohesion and national impact. Meanwhile the others have suffered processes of
atomization.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, paras. 60, 65.

Presidency of the Republic, Statement by the President of Augut 27, 2012, available in Spanish at: Declaracion del
Presidente de la Republica, Juan Manuel Santos. See also: Statements by the President , available only in Spanish at:
Declaraciones del Presidente: “Este es un Gobierno que ‘quiere buscar la paz por encima de estimular la guerra’: Presidente
Santos”, August 29, 2012; ‘La paz no es solamente la terminacién del conflicto’: August 31, 2012; “Queremos ir sembrando
la paz en todas partes’, afirmo el Presidente Santos”, September 1, 2012; ‘Tenemos el reto de acompafiiar el proceso de paz’:
September 3, 2012; and ‘Ojala podamos llegar a ese suefio de paz que tenemos todos los colombianos’: September 3, 2012.
Presidency of the Republic, Statement by the President of the Republic, Juan Manuel Santos of September 4, 2012,
available in Spanish at: ‘Acuerdo General para la Terminacion del Conflicto’. Also see: Statements by the President (all of
September 4, 2012) available in Spanish at: ‘Estamos ante una oportunidad real de terminar de manera definitiva el
conflicto armado interno’; ‘Tenemos que unirnos todos para hacer que el suefio de vivir en paz se convierta en una
realidad’; Venezuela y Chile serdan acompafiantes del proceso de paz; ‘Conversaciones de paz no tendran tiempo ilimitado’
and Acuerdo para la terminacién del conflicto tiene una agenda realista; La busqueda de la paz requiere ese trabajo
armonico de los poderes: Presidente Santos.
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completed with the signing of the “General Agreement for the Termination of the Conflict and
the Construction of a Stable and Lasting Peace” of August 26, 2012.138

In the Agreement, “the mutual decision to end the conflict as an essential condition for the
construction of a stable and lasting peace”; 13 the goal to promote “respect for human rights in
every corner of the national territory”14? and an agenda with content and themes to debate in
the dialogue commission, 14! inter alia, were established.

Likewise, the National Government and the FARC-EP stated their “total willingness” to
reach an agreement and thefore, they made committments on five aspects that include: to
begin discussions on the points of the agenda in order to reach a Final Agreement for the
termination of the conflict; establish a Discussion Commission; ensure the effectiveness of
the process and conclude it expeditiously; develop discussions with the support of the
Governments of Cuba and Norway, as guarantors, and the Governements of Venezuela and
Chile as companions; and the agenda topics.142 For its part, the agenda agreed by the
parties in August 2012 includes the following topics: 1) Policy of comprehensive
agricultural development,43 2) Political participation,144, 3) End of the conflict,145
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139
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145

Presidency of the Republic, Statement by the President of the Republic, Juan Manuel Santos, about the “Agreement to End
the Conflict” from September 4, 2012, available in Spanish at: ‘Acuerdo General para la Terminacidon del Conflicto’. Also see:
Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
pp. 3-7.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
p. 3.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
p. 3.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are enacted”
pp. 4-7.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are
enacted,”p. 4.

The agreement provides that "comprehensive agricultural development is crucial to boost the integration of the regions and
the social, economic and equitable development of the country" and cites 5 points: 1) Access and use of the land.
Unproductive lands. Formalization of property. Agricultural border and protection of reserves; 2) Development programmes
with territory approach; 3) Infraestructure and adequacy of lands ; 4) Social development: health, education, housing,
elimination of poverty; 5) Stimulus to agricultural production and a solidarity and cooperative economy. Technical
assistance. Subsidies. Credit. Income generation. Marketing. Labor formalization. Presidency of the Republic of Colombia,
Order No. 339 of September 19, 2012 “By which installment and development of a Dialogue Commission is authorized,
delegates of the National Government are appointed and other provisions are enacted,”p. 4.

The agreement cites three points under this topic: 1) Rights and guarantees for the exercise of political opposition in
general, and specifically for the new movements that will arise after the signing of the Final Agreement. Access to media; 2)
Democratic mechanisms of citizen participation, including direct participation at different levels and topics; and 3) Effective
measures to promote greater participation in national, regional and local policy in all sectors, including the most vulnerable
on equal terms and with security guarantees. Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012
“By which installment and development of a Dialogue Commission is authorized, delegates of the National Government are
appointed and other provisions are enacted,”pp. 4-5.

The agreement defines it as an integral and simultaneous process involving: 1) cease fire and bilateral hostilities; 2)
Abdication of weapons. Reinstatement of the FARC-EP - in the economic, social and political - civilian life, according to their
interests; 3) The national Government, will coordinate the review of the situation of persons deprived of liberty, prosecuted
or convicted, belonging or collaborating with the FARC-EP; 4) In parallel, the national Government will intensify the fight to
stop criminal organizations and their support networks, including the fight against corruption and impunity, in particular
against any organization responsible for killings and massacres or attempting against human rights defenders, social
movements or political movements; 5) The national Government will review and make reforms and institutional
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83.

4) Solution to the problem of illicit drugs,14¢ 5) Victims!47 and 6) Implementation, verification
and refrendation.148

On September 19, 2012, the President signed Order No. 339 ““By which installment and
development of a Dialogue Commission is authorized, delegates of the National Government
are appointed and other provisions are enacted,”14? and, on October 18, 2012 the Government
of Colombia and the FARC formally began a process of dialogue to end the armed conflict; that
process began in Oslo and is continuing in Havana.

On January 20, 2013, the date on which the two-month unilateral ceasefire declared by the
FARC ended, the Asociacion de Cabildos Indigenas del Norte del Cauca reported the
assassination of Rafael Mauricio Girén Ulchur, an indigenous leader and beneficiary of
precautionary measure No. 255-11, issued by the IACHR.150 As of that date, the hostilities,
kidnappings, explosions, and assassinations have continued.51

However, the Commission welcomes that on May 26, 2013 delegates of the Government and
the FARC-EP reported that they had reached an agreement on the first item on the agenda

146

147

148

149

150

adjustments to deal with the challenges of peace-building; 6) Security Guarantees; and 7) Within the framework of the
provisions of point 5 (victims) of the Agreement, the phenomenon of paramilitarism will be clarified, among others. It also
establishes that "signature of the Final agreement initiates this process, which must be developed in a reasonable time to be
agreed by the parties". Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment
and development of a Dialogue Commission is authorized, delegates of the National Government are appointed and other
provisions are enacted,” p. 5.

The agreement cites three points under this topic: 1) illicit crop substitution programs. Comprehensive development plans
with the participation of communities in the design, execution and evaluation of programmes of replacement and
environmental recovery of areas affected by illicit crops; (2) The consumption and public health prevention programs; and
(3) solution of the phenomenon of production and marketing of narcotics. Presidency of the Republic of Colombia, Order
No. 339 of September 19, 2012 “By which installment and development of a Dialogue Commission is authorized, delegates
of the National Government are appointed and other provisions are enacted,” p. 5.

The agreement cites: Victims compensation is at the heart of the Agreement between the National Government and FARC-
EP. On that regard, Human Rights and Right to Truth of Victims will be analyzed. Presidency of the Republic of Colombia,
Order No. 339 of September 19, 2012 “By which installment and development of a Dialogue Commission is authorized,
delegates of the National Government are appointed and other provisions are enacted,” p. 6.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are
enacted,” pp. 6-7.

Presidency of the Republic of Colombia, Order No. 339 of September 19, 2012 “By which installment and development of a
Dialogue Commission is authorized, delegates of the National Government are appointed and other provisions are
enacted.”

See, inter alia, IACHR, Press Release 7/13, IACHR Condemns Killing of the Indigenous Leader Rafael Mauricio Giron Ulchur in
Colombia, January 30 2013. Available at: http://www.oas.org/en/iachr/media_center/PReleases/2013/007.asp. Asociacion
de Cabildos Indigenas del Norte del Cauca, Fin del cese al fuego: las FARC asesinan a lider indigena en Jambald, January 22,
2012. Available at: http://www.nasaacin.org/noticias/3-newsflash/5224-denuncia-nacional-e-internacional-del-asesinato-
de-lider-indigena-rafael-mauricio-giron-ulchur-por-las-farc.

See, inter alia, El Pais, La violencia en Colombia amenaza las negociaciones, February 7, 2012. Available at:
http://internacional.elpais.com/internacional/2013/02/07/actualidad/1360261492_843963.html; BBC Mundo, EE.UU.
revela preocupacion por ciudadano secuestrado por las FARC en Colombia, July 22, 2013. Available at:
http://www.bbc.co.uk/mundo/ultimas_noticias/2013/07/130722_ultnot_eeuu_colombia_secuestrado_estadounidense_sut
ay_tsb.shtml; El Tiempo, Dos guerrilleros de las Farc mueren en combates con el ejército, July 22, 2013. Available at:
http://www.eltiempo.com/colombia/occidente/ARTICULO-WEB-NEW_NOTA_INTERIOR-12941749.html.
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contained in the "General Agreement for the termination of the conflict and the construction of
a stable and lasting peace” and that they had agreed to call it "Towards a new Colombian field:

Comprehensive rural reform."152 Subsequently, the State reported that progress has also been
made on point 2 of the Agenda regarding political participation. In its observations on the draft
report, the State expressed that it is pleased with the recognition by the IACHR of the peace
talks.153

The Commission is of the view that attaining peace in Colombia would be a fundamental step
for the protection of human rights in the country, would contribute to establishing a context
propitious for ensuring justice in relation to the serious violations of human rights and IHL,
and could be crucial for the sustainability of the measures of reparation implemented by the
State. The Commission also notes that an eventual scenario of peace would mean that the State
would make adaptations to its citizen security policy!>*, mindful of the specific roles of the
Police and the Army in that context.

The Commission reiterates that already in 2004 it recommended adopting a single legal
framework for establishing clear conditions for the demobilization of illegal armed groups, in
keeping with the international obligations of the State. The IACHR indicated that such a legal
framework should provide for the situation of those who had already joined individual and
collective demobilization processes so as to clarify their situation. In addition, it should
establish mechanisms for genuine participation, in conditions of security for the victims of the
conflict, to ensure access to truth, justice, and reparation.155

The Commission notes the efforts of the Colombian State to engage in peace dialogues that
allow it to move forward to the end of the armed conflict. As the Commission stated more than
13 years ago, the IACHR is convinced that the peace process should be based on the truth,
justice, and reparation. Overcoming the violence should be based on clarifying human rights
violations, prosecuting those responsible and punishing them as provided for by law, and
making reparation for the harm caused the victims. 156

152

153

154

155
156

See, Joint Declaration, La Habana, May 26, 2013 available in Spanish at: Comunicado Conjunto. See also, Presidency of the
Republic of Colombia, Staments from the President Juan Manuel Santos and from Humberto De la Calle (both are from May
26, 2013), available in Spanish at: 'Continuaremos con el proceso con prudencia y con responsabilidad’, and 'Este acuerdo
permite transformar de forma radical la realidad rural de Colombia'.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, December 2, 2013, para. 5.

The IACHR has noted that a public policy on citizen security, that constitutes an effective tool for the member states to
adequately carry out their obligations to respect and ensure the human rights of all persons who inhabit their territory,
should have an institutional framework and a professional operational structure appropriate to those purposes. The
distinction between the functions that correspond to the armed forces, limited to defense of national sovereignty, and
those that correspond to the police, as those with exclusive responsibilities for citizen security, is an essential starting point
that cannot be eluded in the design and implementation of that public policy. The Court has indicated, in relation to this
point, that “States must limit to the utmost the use of the armed forces to control internal disturbances, for the training
they receive is aimed at defeating the enemy, and not to the protection and oversight of civilians, which is the training
police receive. In the region it is repeatedly proposed or directly established that military forces assume internal security
functions based on the argument that violent or criminal acts are escalating.” The Commission has also referred to this
point, stating that such propositions respond to the confusion between “the concepts of public security and national
security, when there is no doubt that the level of ordinary crime, however high this may be, does not constitute a military
threat to the sovereignty of the State.” IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/Il., Doc. 57,
December 31, 2009, paras. 102-103.

IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 113.
IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/I1.102, Doc. 9 rev. 1, February 26, 1999,
conclusions.
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89.

International responsibility of the State

The organs of the inter-American human rights system have considered that Article 1(1) of the
American Convention is fundamental for determining whether a violation of human rights
recognized by the Convention can be attributed to a State party. In effect, that article imposes
on the states parties the fundamental obligation to respect and ensure the rights, such that any
violation of the human rights recognized in the Convention that may be attributed, according
to the rules of international law, to the act or omission of any public authority constitutes an
act attributable to the State that triggers its international responsibility in the terms provided
for by the Convention, and in keeping with general international law.157

In this regard, it is a principle of international law that a State answers for the acts or
omissions of its agents carried out in their official capacity, even if they are acting beyond the
scope of their authority.158 The international responsibility of the State is based on the acts or
omissions of any branch of government or organ thereof, independent of its rank, that violate
the American Convention, and it arises immediately with the international wrongful act
attributed to the State. In such circumstances, to establish a violation of the rights enshrined in
the Convention one need not determine, as in domestic criminal law, the guilt of its agents or
their intent, nor need one individually identify the agents to which the violations are

attributed. It is sufficient for there to be an obligation of the State that has been breached by
it. 159

The international responsibility of the State may also arise when acts in violation of human
rights committed by third persons or private persons can be attributed to it in the context of
the State’s obligations to ensure respect for those rights.1¢0 In this regard, the Inter-American
Court has held:

[S]aid international responsibility may also be generated by acts of private individuals not
attributable in principle to the State. The States Party to the Convention have erga omnes
obligations to respect protective provisions and to ensure the effectiveness of the rights set
forth therein under any circumstances and regarding all persons. The effect of these
obligations of the State goes beyond the relationship between its agents and the persons
under its jurisdiction, as it is also reflected in the positive obligation of the State to take
such steps as may be necessary to ensure effective protection of human rights in relations
amongst individuals. The State may be found responsible for acts by private individuals in
cases in which, through actions or omissions by its agents when they are in the position of
guarantors, the State does not fulfill these erga omnes obligations embodied in Articles 1(1)
and 2 of the Convention6Z,

157
158

159
160
161

IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/II., Doc. 57, December 31, 2009, para. 39.

IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/II., Doc. 57, December 31, 2009, para. 39, citing I/A Court
H.R., Case of the Mapiripdn Massacre v. Colombia. Judgment of September 15, 2005, Series C No. 134, para. 108; and Case
of the Pueblo Bello Massacre v. Colombia. Judgment of January 31, 2006, Series C No. 140, para. 111.

IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/Il., Doc. 57, December 31, 2009, para. 39.

IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/Il., Doc. 57, December 31, 2009, para. 40.

IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/Il., Doc. 57, December 31, 2009, para. 40, citing I/A Court
H.R., Case of the Mapiripdn Massacre v. Colombia. Judgment of September 15, 2005, Series C No. 134, paras. 111 and 112;
Case of the Moiwana Community v. Suriname. Judgment of June 15, 2005, Series C No. 124, para. 211; Case of the Gomez
Paquiyauri Brothers v. Peru. Judgment of July 8 2004, Series C No. 110, para. 91; Case of 19 Merchants v. Colombia.
Judgment of July 5, 2004, Series C No. 109, para. 183; Case of Maritza Urrutia v. Guatemala. Judgment of November 27,
2003, Series C No. 103, para. 71; Case of Bulacio v. Argentina. Judgment of September 18, 2003, Series C No. 100,
para. 111.
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Moreover, the organs of the inter-American human rights system have affirmed the obligation
of States to act with due diligence in response to human rights violations. This duty entails a
series of obligations: to prevent, to investigate, to prosecute, to punish, and to make reparation
for human rights violations. In this respect, the Inter-American Court has said:

[T]his obligation implies the duty of the States Parties to organize the governmental
apparatus and, in general, all the structures through which public power is exercised, so
that they are capable of juridically ensuring the free and full enjoyment of human rights. As
a consequence of this obligation, the States must prevent, investigate and punish any
violation of the rights recognized by the Convention and, moreover, if possible attempt to
restore the right violated and provide compensation as warranted for damages resulting
from the violation.162

The obligation of the States to act with due diligence includes facilitating access to suitable
and effective judicial remedies when there has been a violation of human rights.163 The
Inter-American Court has established that every person who has suffered a violation of his
or her human rights has the right “obtain clarification of the events that violated human
rights and the corresponding responsibilities from the competent organs of the State,
through the investigation and prosecution that are established in Articles 8 and 25 of the
Convention.”164 The Court has also indicated that the ability to access justice should ensure,
in a reasonable time, the right of the alleged victims or their next-of-kin to have everything
necessary done to learn the truth of what happened, and to punish the persons
responsible.165

In particular, according to the Inter-American Court, as regards the relationship between
paramilitary groups and state forces, even though the State alleges that it does not maintain an
official policy of encouraging the formation of paramilitary groups, this does not free it from
responsibility for the interpretation that was given for years to the legal framework that
provided them cover; for the disproportionate use of the arms delivered to them; and for not
adopting the measures necessary for prohibiting, preventing, and punishing their criminal
activities. In addition, members of the armed forces and National Police, in certain areas of the
country, encouraged the formation of groups known as Autodefensas to take offensive action
against any person considered a guerrilla sympathizer.166

The Commission also considered that the State had not acted adequately to control the
paramilitary groups, for a veil of impunity had protected the vast majority of those groups and
the members of the security forces purportedly related to them. It also argued that the problems
associated with the military justice system and the excessively broad interpretation of the offenses
that should be heard in that system constituted part of the problem.167

162

163
164
165

166
167

See, among others, I/A Court H.R., Case of Veldsquez Rodriguez v. Honduras. Judgment of July 29, 1988, Series C No. 4,
para. 166.

IACHR, Access to Justice for Women Victims of Violence in the Americas, OEA/Ser. L/V/Il. doc.68, January 20, 2007.

See, among others, I/A Court H.R., Case of Barrios Altos v. Peru, Judgment of March 14, 2001, Series C No. 75, para. 48.

See, among others, I/A Court H.R., Case of the Miguel Castro Prison v. Peru, Judgment of November 25, 2006. Series C
No. 160, para. 382, citing Case of the Ituango Massacres v. Colombia. Judgment of July 1, 2006. Series C No. 148, para. 289.
IACHR, Report on the demobilization process in Colombia, OEA/Ser.L/V/I1.120, Doc. 60, December 13, 2004, paras. 53-55.
See IACHR, Annual Report 1996, OEA/Ser.L/V/11.95, Doc. 7 rev., March 14, 1997, Colombia, para. 47.
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94.  Finally, the Commission notes that the acts perpetrated by the illegal armed groups that
emerged after the demobilization of paramilitary organizations that act with the collaboration,
support, or acquiescence of the authorities, as well as the acts and omissions vis-d-vis the
human rights violations carried out by these groups, may give rise to the international
responsibility of the State.
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LIFE, HUMANE TREATMENT, AND PERSONAL LIBERTY

95.

Taking into consideration that in armed conflicts international human rights law and
international humanitarian law are complementary; the Commission will analyze the situation
in the country based on both bodies of law. In that respect, the Commission recalls that the
rights to life168, humane treatment1¢?, and personal liberty!7? are enshrined in Articles 4, 5, and
7 of the American Convention. In addition, IHL principles of humanity!7!, distinction172,

168

169

170

171

172

Article 4 of the American Convention provides: “1. Every person has the right to have his life respected. This right shall be
protected by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life.”

Article 5 of the American Convention provides: “1. Every person has the right to have his physical, mental, and moral integrity
respected.

2. No one shall be subjected to torture or to cruel, inhuman, or degrading punishment or treatment. All persons deprived of their
liberty shall be treated with respect for the inherent dignity of the human person.”

Article 7 of the American Convention establishes: 1. Every person has the right to personal liberty and security. 2. No one shall
be deprived of his physical liberty except for the reasons and under the conditions established beforehand by the constitution of
the State Party concerned or by a law established pursuant thereto. 3. No one shall be subject to arbitrary arrest or
imprisonment. 4. Anyone who is detained shall be informed of the reasons for his detention and shall be promptly notified of the
charge or charges against him. 5. Any person detained shall be brought promptly before a judge or other officer authorized by
law to exercise judicial power and shall be entitled to trial within a reasonable time or to be released without prejudice to the
continuation of the proceedings. His release may be subject to guarantees to assure his appearance for trial. 6. Anyone who is
deprived of his liberty shall be entitled to recourse to a competent court, in order that the court may decide without delay on the
lawfulness of his arrest or detention and order his release if the arrest or detention is unlawful. In States Parties whose laws
provide that anyone who believes himself to be threatened with deprivation of his liberty is entitled to recourse to a competent
court in order that it may decide on the lawfulness of such threat, this remedy may not be restricted or abolished. The interested
party or another person in his behalf is entitled to seek these remedies.

The principle of humanity entails respecting and treating all persons with humanity in the endeavor to protect their dignity.
This principle applies both to those who participate directly in the hostilities, who shall not be made to undergo unnecessary
suffering, and to the civilian population — who at all times must be treated with humanity. In applying this principle, making
unfavorable distinctions based on race, color, sex, language, religion or beliefs, political or other opinions, national or social
origin, wealth, birth, or other condition, or any other similar criterion, is prohibited. Expert testimony of Elizabeth Salmén in
Case 12,573, Marino Lépez et al. (Operation Génesis) v. Colombia, p. 8, citing common Article 3 of the Geneva Conventions;
Articles 2(1), 4(1), and 18(2) of Additional Protocol Il, and Henckaerts, Jean-Marie and Doswald-Beck, Louis, Customary
International Humanitarian Law, 2007, rules 87 and 88.

As provided for in international humanitarian law, the principle of distinction refers to a customary provision for
international and non-international armed conflicts in which it is established that “[t]he parties to the conflict must at all
times distinguish between civilians and combatants,” that ““attacks may only be directed against combatants” and that
“[a]ttacks must not be directed against civilians.” In addition, other provisions of customary international humanitarian law
provide that “t]Jhe parties to the conflict must at all times distinguish between civilian objects and military objectives,” so
that “[a]ttacks may only be directed against military objectives,” while “attacks must not be directed against civilian
objects.” Similarly, Article 13(2) of Additional Protocol Il to the Geneva Conventions prohibits civilian individuals and the
civilian population as such from being the target of attacks. The case-law of the international criminal courts has also
referred to this principle. I/A Court H.R., Case of the Santo Domingo Massacre v. Colombia. Preliminary Objections, Merits
and Reparations. Judgment of November 30, 2012 Series C No. 259, para. 212, citing Henkaerts, Jean-Marie, Doswald-Beck,
Louise, Customary International Humanitarian Law, volume |, rules, 2007, p. 3, rule 1, rule 7. Along these same lines, rule 87
of international humanitarian law and common Article 3 of the four Geneva Conventions establish that “civilians and
persons hors de combat must be treated humanely.” Henkaerts, Jean-Marie, Doswald-Beck Louise, Customary International
Humanitarian Law, volume |, rules 2007, p. 349, Rule 87. International Criminal Tribunal for the former Yugoslavia, Case: IT-
96-29/1-T. In the matter of “Prosecutor v. Stanislav Galic.” Judgment of December 5, 2003. Trial Chamber of the ICTY, para.
57. See also, Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign Against
the Federal Republic of Yugoslavia, June 13, 2000, para. 29, and Report of the Commission of Inquiry on Lebanon, presented
pursuant to resolution S-2/1 of the Human Rights Council, November 23, 2006, para. 25.
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96.

97.

98.

proportionality73, and precaution!74 are also applicable; as well as the prohibition on attacks
against the life and integrity of the civilian population and persons hors de combat;
indiscriminate attacks; the acts or threats of violence whose main aim is to terrify the
population; and pillage.

The IACHR recalls that Article 27(2) of the American Convention provides that the right to
juridical personality, the right to life, the right to humane treatment, the prohibition on slavery
and servitude, the principle of the non-retroactivity of laws, freedom of conscience and
religion, protection of the family, the right to a name, the rights of the child, the right to
nationality, and the right to participate in government are non-derogable. In addition,
according to the case-law of the Inter-American Court, non-derogable rights in the inter-
American system also include the rule of law and the principle of legality, and, accordingly, the
judicial guarantees essential for protecting those rights that may not be suspended, including
in particular habeas corpus and amparo remedies.175

The Commission has held that the right to life constitutes the essential basis for the exercise of
all other rights. Along the same lines, the Inter-American Court has stated that the right to life
plays a fundamental role in the American Convention as it is the essential corollary for the
attainment of all the other rights. When the right to life is not respected, all other rights
become meaningless.176

The IACHR has also held that in peace time, in emergency situations other than war, or during
armed conflict, Article 4 of the American Convention and Article I of the American Declaration
of the Rigths and Duties of Man (hereinafter “the Declaration”) govern the use of lethal force by
Atates and their agents, and prohibit the arbitrary deprivation of life and summary executions.
The Commission has specified that the contours of the right to life may vary in the context of
an armed conflict, but that the prohibition on arbitrary deprivation of life continues to be

173
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175

176

According to international humanitarian law, the principle of proportionality refers to a customary norm for international
and non-international armed conflicts in which it is established that “[IJaunching an attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage anticipated, is prohibited.” The principle referred to
establishes a limitation on the purpose of war that prescribes that the use of force should not be disproportionate, limiting
it to what is essential for attaining the military advantage sought. I/A Court H.R. Case of the Massacre of Santo Domingo v.
Colombia. Preliminary Objections, Merits and Reparations. Judgment of November 30, 2012 Series C No. 259, para. 214.

In international humanitarian law the principle of precaution refers to a customary provision for international and non-
international armed conflicts in which it is established that “[i]n the conduct of military operations, constant care must be
taken to spare the civilian population, civilians and civilian objects,” and that “[a]ll feasible precautions must be taken to
avoid, and in any event to minimize, incidental loss of civilian life, injury to civilians and damage to civilian object.” Similarly,
rule 17 of customary international humanitarian law stipulates that “[e]ach party to the conflict must take all feasible
precautions in the choice of means and methods of warfare with a view to avoiding, and in any event to minimizing,
incidental loss of civilian life, injury to civilians and damage to civilian objects,” and rule 18 indicates that “[e]ach party to the
conflict must do everything feasible to assess whether the attack may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete
and direct military advantage anticipated.” I/A Court H.R., Case of the Santo Domingo Massacre v. Colombia. Preliminary
Objections, Merits and Reparations. Judgment of November 30, 2012 Series C No. 259, para. 216, Henkaerts, Jean-Marie,
Doswald-Beck Louise, Customary International Humanitarian Law, volume |, rules pp. 65 to 67, rules 17 and 18.

See, among others, IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/I.116, Doc. 5 rev. 1 corr., October 22, 2002,
para. 52, citing the I/A Court H.R., Advisory Opinion OC-8/87, Habeas Corpus in Emergency Situations, January 30, 1987,
Series A No. 8, paras. 21-27; IACHR, Second Report on the Situation of Human Rights in Peru, OEA/Ser.L/V/11.106, Doc. 59
rev.2, June 2000, paras. 71-73.

See, among others, I/A Court H.R., Case of the Yakye Axa Indigenous Community v. Paraguay. Judgment of June 17, 2005.
Series C No. 125, para. 161, Case “Juvenile Reeducation Institute” v. Paraguay. Judgment of September 2, 2004. Series C No.
112, para. 156; Case of the Gémez Paquiyauri Brothers v. Peru. Judgment of July 8, 2004. Series C No. 110, para. 128.

Organization of American States | OAS



99.

100.

101.

102.

Chapter 2: Life, Humane Treatment, and Personal Liberty | 69

absolute.177 The Convention clearly establishes that the right to life cannot be suspended
under any circumstance, including armed conflicts and legitimate states of emergency.

Along the same lines, the Commission has underscored that international humanitarian law
does not prohibit one from shooting at enemy combatants or killing them when they have not
laid down their arms or have not remained hors de combat and, accordingly, that the death of a
combatant in such circumstances does not constitute a violation of the right to life. At the same
time, international humanitarian law does protect the life of combatants up to a certain point
and the way in which they can lawfully be deprived of their lives, restricting the means and
methods of war that the parties to an armed conflict can use to wage the war. That includes, for
example, restrictions on the use or prohibition of certain arms that cause unnecessary
suffering, such as toxic gases or bacteriological weapons.178

The provisions that govern the means and methods of war in the context of international
humanitarian law also protect the life of civilians and the combatants who have been rendered
or have remained hors de combat due to being wounded, ill, having been detained, or any other
cause, and prohibit attacks on these categories of persons.17? In this respect, the Commission
has said that:

in addition to Common Article 3 [common to the four Geneva Conventions], customary law
principles applicable to all armed conflicts require the contending parties to refrain from
directly attacking the civilian population and individual civilians and to distinguish in their
targeting between civilians and combatants and other lawful military objectives. In order
to spare civilians from the effects of hostilities, other customary law principles require the
attacking party to take precautions so as to avoid or minimize loss of civilian life or damage
to civilian property incidental or collateral to attacks on military targets.180

The Commission has noted that the right to humane treatment is a non-derogable right,
independent of the existence or seriousness of an emergency, as specifically provided for by
Article 27(2) of the American Convention, reinforced by Article 5 of the Inter-American
Convention to Prevent and Punish Torture.’8! The Court has indicated that the American
Convention expressly recognizes the right to physical, mental, and moral integrity, the breach
of which “is a category of violation that has several gradations [...] with varying degrees of
physical and psychological effects caused by endogenous and exogenous factors which must be
proven in each specific situation.”182 In addition, the Court has held that the mere threat of
conduct prohibited by Article 5 of the Convention, when sufficiently real and imminent, may in
itself be in conflict with the right to humane treatment.183

With respect to the right to personal liberty, both the Commission and the Court have
underscored that no one may be deprived of his or her liberty except in those cases or
circumstances expressly provided for by law, and that every deprivation of liberty must adhere
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179
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See IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/I1.116, Doc. 5 rev. 1 corr., October 22, 2002, para. 86.

See IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/I.116, Doc. 5 rev. 1 corr., October 22, 2002, para. 100.

See IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/II.116, Doc. 5 rev. 1 corr., October 22, 2002, para. 101.

See IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/I1.116, Doc. 5 rev. 1 corr., October 22, 2002, para. 101.

See IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/I1.116, Doc. 5 rev. 1 corr., October 22, 2002, para. 180.

See, among others, I/A Court H.R., Case of the Massacres of El Mozote and nearby places v. El Salvador. Merits, Reparations
and Costs. Judgment of October 25, 2012 Series C No. 252, para. 147; I/A Court H.R., Case of Loayza Tamayo v. Peru. Merits.
Judgment of September 17, 1997. Series C No. 33, para. 57.

I/A Court H.R., Case of the Santo Domingo Massacre v. Colombia. Preliminary Objections, Merits and Reparations. Judgment
of November 30, 2012 Series C No. 259, para. 191.
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strictly to the procedures defined by law.184 This includes guaranteeing the right not to be
arbitrarily arrested and detained, strictly regulating the grounds for and procedures of the
arrest and detention in keeping with the law.185 It also includes the guarantees of prompt and
effective judicial supervision of detentions so as to protect the well-being of persons detained
at moments when they are totally under the control of the State, and, therefore, are
particularly vulnerable to abuses of authority.186 It has been observed in this respect that in
cases in which there is no arrest warrant or it is not supervised within a short time by a
competent judicial authority, when the detainee cannot fully understand the reason for his
detention or does not have access to an attorney, and in which the detainee’s family members
cannot locate him or her promptly, there is a clear risk not only to the rights of the detainee,
but also to his or her personal integrity.18? In addition, international humanitarian law
applicable to non-international armed conflicts does not prohibit the arrest and detention of
persons who take part in hostilities, but it does prohibit the imprisonment or detention of
civilians except when necessary in light of imperative considerations of security.188

Forced disappearances

Both the IACHR and the Inter-American Court have established the permanent or ongoing
nature of the forced disappearance of persons and have consolidated a comprehensive
perspective on forced disappearance as a multiple offense in terms of the rights affected and
the permanent nature of the forced disappearance of persons.!8® In this respect, they have
established that the act of disappearance begins with the deprivation of liberty of a person and
the subsequent lack of information as to his or her fate, and persists until such time as the
whereabouts of the disappeared person become known or his or her remains are identified
with certainty.1%° In summary, both organs have argued that the practice of forced
disappearance implies a crass abandonment of the essential principles on which the inter-
American human rights system is founded!°! and its prohibition has attained the status of jus
cogens.192 In addition, from April 12, 2005, the Colombian State has been a party to the Inter-
American Convention on Forced Disappearance of Persons.

In its observations to the Draft Report, the State noted that the “Network Information System
of Corpses and Disappeared Persons (hereinafter “SIRDEC”) is the “main platform of the
National Registry of Disappeared Persons, in which the cases of disappeared persons are being
registered permanently, as well as information on corpses subjected to medical-legal
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See, among others, IACHR, Fifth Report on the Situation of Human Rights in Guatemala, OEA/Ser.L./V/11.111 doc. 21 rev.,
April 6, 2001, Chapter VII, para. 37, citing IACHR, Case 11,245, Report No. 12/96, Jorge Alberto Giménez (Argentina), Annual
Report 1995; |/A Court H.R., Case of Sudrez Rosero v. Ecuador, Judgment of November 12, 1997, Series C No. 35, para. 43.
I/A Court H.R. , Case of Sudrez Rosero v. Ecuador, Judgment of November 12, 1997, Series C No. 35, para. 44.

See, among others, IACHR, Case 12,069, Report No. 50/01, Damion Thomas (Jamaica), Annual Report 2000, paras. 37-38;
Case 11,205, Report No. 2/97, Jorge Luis Bronstein et al. (Argentina), Annual Report 1997, para. 11.

IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/Il.116, Doc. 5 rev. 1 corr., October 22, 2002, para. 121.

IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/Il.116, Doc. 5 rev. 1 corr., October 22, 2002, para. 135.

See, among others, I/A Court H.R., Case of the Rio Negro Massacres v. Guatemala. Preliminary Objection, Merits,
Reparations and Costs. Judgment of September 4, 2012 Series C No. 250, para. 112; Case of Veldsquez Rodriguez v.
Honduras. Judgment of July 29, 1988. Series C No. 4, paras. 155 to 157.

See, among others, I/A Court H.R., Case of Gudiel Alvarez et al. (Diario Militar) v. Guatemala. Merits, Reparations and Costs.
Judgment of November 20, 2012 Series C No. 253, para. 191.

See, among others, I/A Court H.R., Case of Rio Negro Massacres v. Guatemala. Preliminary Objection, Merits, Reparations
and Costs. Judgment of September 4, 2012 Series C No. 250, para. 114.

See, among others, I/A Court H.R., Case of Goiburt et al. v. Paraguay. Judgment of September 22, 2006. Series C No. 153,
para. 84.
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necropsies, at the national level.”193 Likewise, the State indicated the according to the “official
statistics of disappeared persons [..] taken from the National Registry of Disappeared
Persons.”1%4 These are the updated numbers as of October 31, 2013.195

Type of disappearance / Appeared Appeared 1 s

Reports of persons
disappeared with no

. . : ; 17944 2692 46853 67495
information regarding their

situation

Reports of persons

presumed to be forcibly 387 833 19122 20342

disappeared

The IACHR notes that, according to the information given by the State, even when such
platform started in 2007, Colombia “has not completed loading the information, and currently
in the framework of the norms in effect (Law 975 of 2005, Law 1408 of 2010, Law 1448 of
2011) and the inter-institutional processes for the identification of corpses [...] the relatives of
disappeared persons report the cases permanently, at the national and international levels.”196

The State also pointed out the official statistics of the SIRDEC show the “way the phenomenon
[of forced disappearances] has evolved in the last years.”197 In this sense, it highlighted that
“since 2007 there is a decreasing tendency in the cases of forced disappearance reported in the
SIRDEC, from 630 reports that year to 133 reports for 2012,” which would correspond for this
last period to 1.7% of the total 7,500 disappearance reports registered by SIRDEC in 2012.198 [t
indicated that “this reduction of reports of forced disappearance between 2011 and 2012 was
of 42%.”199

On the other hand, the State also presented information on the measures adopted for the
prevention and investigation of this crime. Specifically, the State highlighted that the Defense
Ministry “permanently calls for the application of Ministerial Permanent Directive No. 06 of
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, para. 74.

In this respect, the State indicated that, even though the numbers considered by the IACHR refer to what was reported by
the Institue for Legal Medicine, there is an “inter-institutional system created by Law 589 of 2000”, by virtue of which there
are “consolidated amounts [that come from] the relevant institutions responsible for the search for missing persons”.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, para. 75.

Report of Missing Persons. National Registry of Disappeared Persons. Observations of Colombia on the Draft Report of the
Inter-American Commission on Human Rights, Note S-GAIID-13-048140 of December 2, 2013, para. 75.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, para. 76.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, para. 85.

The State indicated that “the rest of the reports, that is, the 7,377 cases of 2012, correspond to involuntary or voluntary
disappearances”. Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note
S-GAIID-13-048140 of December 2, 2013, para. 78.

Additionally, it indicated that according to the data of the National Institute of Legal Medicine, “between 2010 and 2012
11,353 persons that were reported missing appeared alive, that is, 29% of the 39,194 reported during that period”.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, paras. 79-80.

Inter-American Commission on Human Rights | IACHR



72 | Truth, Justice and Reparation

108.

2006, by which measures are adopted to prevent forced disappearance, support the
investigation of this crime and the search for Missing persons in the Development of the
Urgent Search Mechanism, under the responsibility of the competent judicial authorities.”200
Also, the State referred to other related institutional measures, such as: i) Circular No. 7692 of
2005 and Permanent Directive No. 007 of 2011, available to the General Command of the
Military Forces and the National Police, respectively, which establish “the measures of the
Public Forces to prevent forced disappearances, to support the investigation of this crime, and
the search for persons as a development of the urgent search mechanism”; and ii) that a
process of “diffusion and socialization” is conducted at the internal level of the Directorate of
the National Police and “in the framework of the Commission for the Search of Disappeared
Persons (CBPD).”201

The Comission recognizes the efforts made by the State of Colombia. Nnetheless, it notes that
those efforts should be stepped up considering that the forced disappearance of persons
continues to be widespread in Colombia.202 During the visit, the Commission received
abundant information from civil society regarding the persistence and seriousness of this
phenomenon in Colombia.2%3 In addition, the Commission observes that claims persist from
civil society regarding the uncertainty of the number of persons disappeared;2%¢ the under-
registration of forced disappearances;2% the inconsistency among the figures reported by

200

201

202

203

204

205

As to the support to the judicial proceedings, it indicated that “[...] the instruction to commanders at every level is to
support the human rights units of the Office of the Prosecutor and all staff of the Judicial Police in the production and
gathering of evidence; until know, there is no information regarding a case that could have cast doubts on such institutional
collaboration”. Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-
GAIID-13-048140 of December 2, 2013, paras. 82, 84.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, para. 83.

According to the information provided, the figures from the Legal Medicine Institute reflect 61,133 disappearances, of which
18,179 are characterized as forced disappearances. Of that number, 25% of the cases correspond to women, while 13,600
are children or adolescents. IACHR, Hearing on Forced Disappearances in the Americas, March 16, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3. In this respect, the High
Commissioner indicated that of the total number of persons on record in the National Registry of Disappeared Persons as
disappeared or whose whereabouts are unknown (75,345, as of September 30, 2012), it is estimated that 18,527 cases fit
the national definition of forced disappearance. The Government indicated that in 2012, a total of 5,965 persons were
considered missing or their whereabouts were considered unknown; it is presumed that 113 of these cases are forced
disappearances. United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human
Rights. Addendum. Report of the United Nations High Commissioner for Human Rights on the situation of human rights in
Colombia, 22™ session, A/HCR/22/17/Add.3, January 7, 2013, para. 66.

Coordinacidon Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las
desapariciones forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que garantizan su
impunidad, November 2, 2012, p. 2. Red por la Vida y los Derechos Humanos del Cauca, Boletin Informativo No. 3, July,
August, September 2012. Fundacién Nydia Erika Bautista, Informe sobre la situacion de las desapariciones forzadas a la
Comisidn Interamericana de Derechos Humanos, November 3, 2012.

Coordinacion Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario, Desapariciones
forzadas en Colombia. En busqueda de la justicia, May 2012, p. 14.

As regards the under-registration of this phenomenon, civil society noted that the Unit of Justice and Peace of the Office of
the Attorney General collected reports of more than 32,000 cases of forced disappearances, of which only 25,000 appeared
to have been included in the National Registry of the Disappeared. Fundacidn Nydia Erika Bautista, Informe sobre la
situacion de las desapariciones forzadas a la Comision Interamericana de Derechos Humanos, November 3, 2012, p. 2. In its
observations to the Draft Report, the State indicated that the number corresponds to a total of 10,540 cases (12%) rather
than 25,000. Observations by Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-
GAIID-13-048140 of December 2, 2013, para. 77. In addition, it was indicated that many cases of forced disappearance have
not been included in SIRDEC of the Institute of Legal Medicine and Forensic Science; the cases of forced disappearance
before it was defined as a crime in 2000 continue on record as kidnappings and have not been recharacterized; the Unit of
Justice and Peace does not include some cases based on the ante-mortem information not being taken down when
recording the death, plus there are obstacles to filing complaints in these cases, such as the ineffectiveness of the channels
and mechanisms for lodging complaints, the generalized climate of fear and intimidation experienced by the victims’ next-

Organization of American States | OAS


http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3

109.

110.

Chapter 2: Life, Humane Treatment, and Personal Liberty | 73

different state agencies;2% and the lack of specific measures to determine the universe of
persons disappeared, search for the victims, and identify them.207

The Commission recalls that the State is under an obligation to act promptly in the first hours
and days after the report of a disappearance or kidnapping28, which is why the necessary
measures must be adopted to ensure the functioning and effectiveness of the urgent search
mechanisms and any other measure that makes it possible to cross-reference data so as to
determine the whereabouts and/or identify the persons disappeared quickly.

Similarly, in terms of the State’s permanent obligation to determine the whereabouts of the
victims of forced disappearance, the Commission recalls that Law 971 of 2005 regulated the
Urgent Search Mechanism for the purpose of locating persons who have been disappeared.
Nonetheless, civil society indicated that while it represents a major legislative gain, its
application in practice has not yielded the results hoped for, since there is no information of
any case in which activating the mechanism has made it possible to find a disappeared person
alive.209 [n this regard, the Commission takes note of the results that the Urgent Search
Mechanism has permitted to achieve. Hereof, the State of Colombia reported to the
Commission that “..the Mechanism of Urgent Search has been activated in 1,739 cases of
persons reported as disappeared in the National Registry of Disappeared Persons, 476 of
which have appeared alive and 156 dead”210. On the other hand, civil society representatives
also indicated that in general the activity of prosecutors is limited to issuing official
communications to other authorities; evidence that is ordered collected is not collected and
there is no oversight of the implementation of such orders; no inspections are performed of
military facilities; and no wiretaps or searches are ordered.2!1

With respect to the obligation to clarify and investigate the cases of forced disappearance, the
information provided indicates that impunity continues in relation to these cases and that the
judicial authorities are not investigating all cases of forced disappearance, nor are many cases
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210

of-kin, their attorneys and witnesses, etc. See, among others, Coordinacién Colombia-Europa-Estados Unidos, En Colombia
las desapariciones forzadas no son asunto del pasado. Las desapariciones forzadas en Colombia siguen cometiéndose y el
Gobierno promueve nuevas medidas que garantizan su impunidad, November 2, 2012, pp. 5-6. Coordinaciéon Colombia-
Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario, Desapariciones forzadas en Colombia.
En busqueda de la justicia, May 2012, p. 18. IACHR, Hearing on Forced Disappearances in the Americas, March 16, 2013.
Available at: http://www.o0as.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.

See, among others, Fundacion Nydia Erika Bautista, Informe sobre la situacion de las desapariciones forzadas a la Comision
Interamericana de Derechos Humanos, November 3, 2012, p. 2; IACHR, Hearing on Forced Disappearances in the Americas,
March 16, 2013. Available at: http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.

See, among others, Coordinacién Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho
humanitario, Desapariciones forzadas en Colombia. En busqueda de la justicia, May 2012, p. 42; IACHR, Hearing on Forced
Disappearances in the Americas, March 16, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.

I/A Court H.R., Case of Gonzdlez et al. (“Cotton Field”) v. Mexico. Preliminary Objection, Merits, Reparations and Costs.
Judgment of November 16, 2009. Series C No. 205, para. 284.

See, among others, Coordinacién Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto
del pasado. Las desapariciones forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que
garantizan su impunidad, November 2, 2012, p. 7. IACHR, Hearing on Forced Disappearances in the Americas, March 16,
2013. Available at: http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, para. 87.

Along those lines, the example was cited of the alleged detention and forced disappearance of Guillermo Rivera by the
National Police on April 22, 2008, whose identification, even though the urgent search mechanism was activated, came 82
days after he was found and buried as an unidentified person on July 15, 2008. Coordinacién Colombia-Europa-Estados
Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las desapariciones forzadas en Colombia siguen
cometiéndose y el Gobierno promueve nuevas medidas que garantizan su impunidad, November 2, 2012, pp. 6-7.
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that should be treated as forced disappearances so characterized.?12 In addition, civil society
considered that the investigations treat the cases as isolated events, with no connection among
them; they are carried out by different officials; and many times the same individual
purportedly responsible is investigated in the same region or in different regions. According to
civil society, this approach does not allow the cases to go forward, nor are the patterns of
action clarified nor is there a complete determination of the chain of command indicating who
has highest-level responsibility, and who are the masterminds, financiers, organizers, and
implementers.213 As will be developed further, the Commission notes with concern that the
cases of forced disappearance are not among the issues identified in the strategy of
prioritization recently adopted by the Office of the Attorney General.

Civil society also reported that when the investigation involves members of the Armed Forces
or National Police, the members of the military have placed hindrances and obstacles in the
way of the investigation, such as altering the crime scene or the corpses; hiding their
documents; changing the clothing they were wearing; burials in common graves as persons of
unknown identity; constant allegations of risks to public order to prevent prosecutors or
judicial investigators from reaching the crime scene or the places where the corpses may have
been buried, or so as not to provide logistical support for the tasks of prospecting and
exhumation in those places - a circumstance that leads the judicial inspections to be delayed,
carried out with haste, or drawn out and never conducted based on considerations of public
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Coordinacion Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario, Desapariciones
forzadas en Colombia. En busqueda de la justicia, May 2012, p. 29. Fundacién Nydia Erika Bautista para los Derechos
Humanos y MINGA — Asociacion para la Promocién Alternativa, Informe. Desapariciones forzadas sin verdad ni justicia en el
Bajo y Medio Putumayo. Crimenes ocultos e impunes, February 2012, p. 49. In that regard, it was indicated that only 23
prosecutors are investigating 14,350 cases regarding disappearances; that during 2011 there were only six convictions under
the procedure of Law 906 of 2004 (accusatory procedure) and only 10 judgments under the previous system (Law 600 of
2000); and that more than 1,000 cases ended up being archived, and 135 cases with resolutions of dismissal. Civil society
also referred to certain limitations on the participation of the victims in the proceedings governed by Law 906 of 2004. As
regards to the proceeding under Law 906 of 2004, it was indicated that the family members of the disappeared, in the first
stages of inquiry and indictment, do not have access to knowledge of the lines of investigation, or the Attorney General’s
theory of the case, or the measures being taken to search for the victim, and no possibility of having any impact of these.
Fundacién Nydia Erika Bautista para los Derechos Humanos, Desapariciones forzadas de Afrodescendientes originarios del
norte del Valle del Cauca: Discriminacion e impunidad 1988-2012, June 2012, p. 43. Civil society also indicated that in the
proceedings being undertaken in keeping with Law 906, the victims and their representatives are denied information, are
not informed of the methodological plan — which would imply that the family members have to file tutela actions to
guarantee their participation — and, moreover, bear the burden of searching for the disappeared person. Coordinacién
Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las desapariciones
forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que garantizan su impunidad,
November 2, 2012, p. 8.

Coordinacidon Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las
desapariciones forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que garantizan su
impunidad, November 2, 2012, p. 8. In addition, it was indicated that Law 906 of 2004 provides for negotiated management
of the evidence that stems from a situation in which the investigation is precarious and the proceedings come to a standstill,
where the instruments for negotiating procedural benefits that are in the hands of the Attorney General are not used by the
low-ranking accused to implicate those who ordered and organized those crimes, which makes it impossible to unveil the
chains of command and lines of authority of the apparatuses of power. Coordinacién Colombia-Europa-Estados Unidos, En
Colombia las desapariciones forzadas no son asunto del pasado. Las desapariciones forzadas en Colombia siguen
cometiéndose y el Gobierno promueve nuevas medidas que garantizan su impunidad, November 2, 2012, p. 9. IACHR,
Hearing on Forced Disappearances sin the Americas, March 16, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.
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order214; unfounded recusations, unjustified failures to show, motions alleging jurisdictional
conflicts, annulments, and unfounded judicial motions.215

As regards the situation of judicial officers and the participation of the victims’ family members
in the judicial proceedings that have been initiated, the Commission continued receiving
information on a climate of threats, attacks, persecution, and harassment of survivors, victims’
next-of-kin, attorneys, accompanying organizations, witnesses, judges, and prosecutors who
investigate cases of forced disappearance.21¢ As additional obstacles, the information provided
includes contextual elements that contribute to the “de facto defenselessness of the victims”217;
structural gaps in the public policy and judicial policy regarding the victims of forced
disappearance?18; and legal mechanisms that reveal a state of legal defenselessness of victims
in the searches and in the criminal proceedings into forced disappearance.?1?

As regards exhumations, the Commission notes that in the context of the Unit of Justice and
Peace, 3,929 common graves were exhumed; 4,809 corpses were found; 748 bodies were
identified with indicia of their identity; 1,994 bodies were fully identified; 1,813 bodies were
delivered to family members; and 181 bodies identified were pending delivery to their
families.220 In addition, in relation to attending to the family members of the disappeared,
there were 248 days of providing services to 42,973 victims; a total of 17,230 biological
samples were taken.221
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220
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Coordinacidon Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las
desapariciones forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que garantizan su
impunidad, November 2, 2012, p. 8.

Coordinacidon Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las
desapariciones forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que garantizan su
impunidad, November 2, 2012, p. 9.

Coordinacidon Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las
desapariciones forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que garantizan su
impunidad, November 2, 2012, p. 9.

Among the elements of that context, it was noted that there is a climate of intimidation that stands in the way of filing
complaints; the continuation of serious human rights violations; reprisals against families; forced displacement after or
concomitant to the forced disappearance; loss of trust in the authorities due to insensitivity; cultural patterns of
discrimination such as prejudices, justifying expressions, or justification of the lack of an investigation. Fundacion Nydia Erika
Bautista para los Derechos Humanos, Desapariciones forzadas de Afrodescendientes originarios del norte del Valle del
Cauca: Discriminacion e impunidad 1988-2012, June 2012, p. 42.

In this respect, reference was made to the requirement of arbitrary time frames; the ineffectiveness of the urgent search
mechanism; the lack of logistical resources for judicial police investigation; the failure to apply the National Search Plan in
the cases recorded in the National Registry of Disappeared Persons; and the non-existence of Regional Search Plans for
disappeared persons. Fundacion Nydia Erika Bautista para los Derechos Humanos, Desapariciones forzadas de
Afrosdescendientes originarios del norte del Valle del Cauca: Discriminacion e impunidad 1988-2012, June 2012, p. 42.

In that regard, note was made of the loss of files in the prosecutors’ offices; the lack of a judicial record of the complaints by
the families; preclusion of the investigation; keeping information under seal with respect to investigative steps taken to
determine the victims’ whereabouts; assignment to non-specialized departmental prosecutors’ offices; refusal to accept
complaints at the domicile of the victim’s family members; shifting of the burden of proof to the victims’ families; failure to
initiate investigations when the perpetrator has not been identified; multiplicity of judicial proceedings; geographic
distance; paralysis or lack of procedural impetus at the initiative of the authorities; unjustified delay in admitting the civil
party; resolutions of dismissal or “provisional” archiving of investigations; minimizing the seriousness of forced
disappearance; failure to provide victims legal assistance; lack of psychosocial services; and lack of measures of protection
for family members. Fundacién Nydia Erika Bautista para los Derechos Humanos, Desapariciones forzadas de
afrodescendientes originarios del norte del Valle del Cauca: Discriminacion e impunidad 1988-2012, June 2012, p. 43. See, in
addition, IACHR, Hearing on Forced Disappearances in the Americas, March 16, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.

Information available at: http://www.fiscalia.gov.co:8080/justiciapaz/Index.htm

Information available at: http://www.fiscalia.gov.co:8080/justiciapaz/Index.htm
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The IACHR has also received information on difficulties recovering the bodies in those cases in
which the victims were cast into rivers or the sea, or incinerated in crematoria or given over to
wild animals so as not to leave a trace;222 and on the negative impact of the construction of
dams in the middle of the conflict and in areas where bodies or persons disappeared and
assassinated, and common graves, may be found.223 The Commission considers that the State
should address these situations without delay, seriously and with due diligence, so as to
prevent obstruction of the recovery of bodies in those places.

While the IACHR values t he measures aimed at establishing the whereabouts of
disappeared persons and proceeding to accurately identify them and deliver them to
their next-of-kin, it notes that the gains made are still incipient compared to the
number of persons disappeared,?2* and that effective plans or policies to adequately
address this phenomenon have yet to be implemented. In particular, civil society
indicated that the results of the National Plan to Search for Disappeared Persons,
adopted in 2007, were injustified to the extent that structural problems persist such
as the loss or destruction of information necessary for finding the disappeared, and
the low number of persons identified in relation to the number of remains
exhumed.?25 The Human Rights Committee has lamented the
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Coordinacién Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario, Desapariciones
forzadas en Colombia. En busqueda de la justicia, May 2012, p. 18. IACHR, Hearing on Forced Disappearances in the
Americas, March 16, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.

Movimiento Rios Vivos, Represas en Colombia: desplazamiento y miseria. Documento preparado para la Comision
Interamericana de Derechos Humanos, p. 3.

Along these lines, the Human Rights Committee has observed that the discovery of the common graves has occurred
primarily based on the statements by demobilized paramilitaries in their participation through Law 975 of 2005. United
Nations, Human Rights Committee, 99" regular session, Consideration of reports submitted by States parties under article
40 of the Covenant. Concluding observations of the Human Rights Committee. Colombia, CCPR/C/COL/6, August 6, 2010,
para. 15. In addition, the High Commissioner noted that the dignified conveyance of corpses and remains of disappeared
persons to their family members requires additional efforts, since as of October 2011 the Attorney General had exhumed
4,703 corpses, nearly 30% of which (1,142) had been fully identified and handed over to the family members. United
Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights. Addendum.
Report of the United Nations High Commissioner on Human Rights on the situation of human rights in Colombia, 19"
session, A/HCR/19/21/Add.3, January 31, 2012, para. 65.

Coordinacidn Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario, Desapariciones
forzadas en Colombia. En busqueda de la justicia, May 2012, p. 11. In that regard, it was indicated that the Ministry of
Interior made known the results of a study in which the National Institute of Legal Medicine processed 22,689 fingerprints of
corpses and was able to identify 9,968 persons presently buried as unidentified persons in cemeteries in different regions of
the country. Of that total, only 440 persons appear in the National Registry of Disappeared Persons. The results were sent to
the Institute of Legal Medicine, which undertook to perform the fingerprint matching, vet the lists, and officially notify the
authorities in order to locate the files and burial places of the persons identified through that procedure. Unfortunately, in
the records of the Institute of Legal Medicine one reportedly finds only 3,779 persons, for in a very large number of cases
the information is confusing or non-existent, and there are structural flaws in the organization of the cemeteries that stand
in the way of situating the remains of the persons buried without a name. In all, of the 9,968 persons identified by cross-
referencing fingerprints, it was only possible to locate and deliver the remains of 49 persons buried in different cemeteries
of the country. Coordinacién Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario,
Desapariciones forzadas en Colombia. En busqueda de la justicia, May 2012, p. 12, citing the Fundaciéon Nydia Erika Bautista,
Bulletin Recordis ¢ Donde estdn los desaparecidos en la ley de victimas y en su reglamentacion?, Bogota 2011, pp. 21 ff. In its
observations to the Draft Report, the State indicated that “[...] it is important to clarify that 10, 455 persons were identified
by means of dactyloscopic comparison, 159 of which have been turned to the respective relatives; a search is still pending to
locate the remains of 7,400 persons in the country’s cemeteries. The rest of the cases had been previously delivered”.
Observations by Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 100.
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sluggish pace of implementation of that Plan, and the insufficient coordination among the
various institutions and with the victim’s next of-kin.226

In its observations to the Draft Report, the State highlighted the process of coordination with
the “competent institutions in the search for disappeared persons” and the inclusion of the
National Search Plan “among the procedures and activities carried out for the investigation
and search of disappeared persons, including the processes for the exhumation ate the
national level, which include cases of the National Units of the Office of the Public Prosecutor,
which are competent to conduct the investigations associated to the disappearance fo
persons.”227

The Commission has already noted that on August 20, 2010, the Congress of the Republic
promulgated Law 1418 of 2010, whose purpose is to pay homage to the victims of the crime of
forced disappearance, adopt measures to locate and fully identify them, and provide assistance
to their family members during the process of delivering the bodies or remains that have been
exhumed. The Commission observed with satisfaction the unanimous approval by the
Congress by the International Convention for the Protection of All Persons from Enforced
Disappearance, which constitutes one more step towards the ratification of that treaty.228
Nonetheless, during the visit the Commission received information that indicated that the
multiplicity of institutions involved in implementing the measures provided for in Law 1418
have made it cumbersome to get it to be operative.22?

More recently, in May 2012, the State approved Law 1531 which establishes “the Action of
Declaration of Absence due to Forced Disappearance and other forms of involuntarily
disappearance and their effects for purposes of the civil code law.” In this regard, the Office of
the High Commissioner for Human Rights valued the adoption of Law 1531 of 2012 and
considered that the families of disappeared persons will have the guarantees of continuity of
juridical personality of the person disappeared; the conservation of his or her patria potestas
in relation to his or her minor children; as well as the protection of his or her property and of
the right of the family and of the minor children to receive salaries, if the person disappeared is
a public servant.230 Civil society also viewed this law in a positive light insofar as it should
facilitate access to government social programs and legal transactions.231

The Commission values the State’s initiatives aimed at ensuring the rights of the relatives of
the victims of forced disappearance, and takes note of the progress in exhumations and turning
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United Nations, Human Rights Committee, gg™ session, Consideration of reports submitted by States parties under Article
40 of the Covenant. Concluding observations of the Human Rights Committee. Colombia, CCPR/C/COL/6, August 6, 2010,
para. 15.

Observations by Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 99.

IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, para. 24. Law 1418 of 2010 was found
constitutional by the Constitutional Court in its Judgment C-620/11 of August 18, 2011, and after the deposit of the
instrument of ratification, the International Convention for the Protection of All Persons from Enforced Disappearance
entered into force in Colombia on August 10, 2012.

Information provided at the meeting with civil society, held in Medellin December 5, 2012.

Office of the United Nations High Commissioner for Human Rights in Colombia. Press release, Ley de ausencia es un
importante avance para victimas de desaparicion forzada y sus familiares: Oficina de la ONU para los Derechos Humanos,
June 6, 2012.

Coordinacién Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario, Desapariciones
forzadas en Colombia. En busqueda de la justicia, May 2012, p. 38.
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bodies over to their families. In particular, it considers that it is positive that the unsworn
statements given in the framework of Law 975 have proven instrumental for finding the
bodies of disappeared persons.232 The IACHR also takes into account the information supplied
by the State regarding the strategy implemented by the Ministry of the Interior since 2010,
aimed at “achieving the identification, localization and delivery of the bodies or remains of
persons who were forcibly disappeared”; and the process of regulation of Law 1408 under the
Development of the “Inter-institutional Group of support to victims of forced disappearance,”
with participation by several civil society organizations and the recognition by international
organizations?33. Also, the State informed that only in 2010, 9,968 mortal remains were
identified, of which the National Government has delivered “160 bodies to the relatives, in
dignified conditions”234. The IACHR values the will of the State to continue advancing in the
delivery of bodies to the respective relatives, recognizing that this requires facing challenges;
and also recognizes the institutional strategies that are being developed to that end. The
Commission considers that the State should continue making efforts to achieve full compliance
with its international obligations in this area.

In this respect, the Commission notes that progress in the judicial proceedings is fundamental
for determining the whereabouts of the disappeared, accordingly the information given by the
perpetrators should be supplemented by effective and comprehensive investigative measures
that take on the phenomenon and the possible victims in a thoroughgoing manner,
guaranteeing the broad participation of family members in the process. In addition, the
Commission considers it important that measures continue to be adopted aimed at completing,
integrating, and vetting the information related to the phenomenon of forced disappearances.

Extrajudicial executions

For several years the Commission has received information indicating that members of the
State security forces continue to perpetrate extrajudicial executions.?35 This phenomenon
intensified in the last decade, and became part of the public debate through the phenomenon
known as the “false positives.”236
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IACHR, Hearing on Forced Disappearances in the Americas, March 16, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=3.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, paras. 88-89.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-048140
of December 2, 2013, para. 94.

See, among others, IACHR, Annual Report 2011, OEA/Ser.L/V/Il., Doc. 69, December 30, 2011, Chapter IV. Colombia; IACHR,
Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia; IACHR, Annual Report 2009,
OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia; IACHR, Annual Report 2008, OEA/Ser.L/V/I1.134,
Doc. 5 rev. 1, February 25, 2009, Chapter IV. Colombia; IACHR, Annual Report 2007, OEA/Ser.L/V/II.130, Doc. 22 rev. 1,
December 29, 2007, Chapter IV. Colombia; IACHR, Annual Report 2006, OEA/Ser.L/V/11.127, Doc. 4, rev. 1, March 3, 2007,
Chapter IV. Colombia.

See, among others, IACHR, Annual Report 2011, OEA/Ser.L/V/Il., Doc. 69, December 30, 2011, Chapter IV. Colombia; IACHR,
Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia; ; IACHR, Annual Report 2009,
OEA/Ser.L/V/II., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia; IACHR, Annual Report 2008, OEA/Ser.L/V/I1.134,
Doc. 5 rev. 1, February 25, 2009, Chapter IV. Colombia.
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As regards the phenomenon of “false positives,” the United Nations Special Rapporteur on
extrajudicial, summary or arbitrary executions indicated that:

[a]s security in Colombia began to improve from 2002, and as guerrillas retreated from
populated areas, some military units found it more difficult to engage in combat. In such
areas, some units were motivated to falsify combat kills. In other areas, the guerrillas were
perceived by soldiers to be particularly dangerous and soldiers were reluctant to engage
them in combat. It was “easier” to murder civilians. In other areas, there are links between
the military and drug traffickers and other organized criminal groups. Local military units
do not want to engage in combat with the illegal groups with which they are cooperating,
so killing civilians falsely alleged to be part of these groups makes military units appear to
be taking action.?3”

The Prosecutor of the ICC indicated:

False positives cases — unlawful killings of civilians, staged by the security forces to look
like lawful killings in combat of guerrillas or criminals — reportedly began during the
1980s. However, they began occurring with a disturbing frequency across Colombia from
2004. Executed civilians were reported as guerrillas killed in combat after alterations of
the crime scene. The available information indicates that these killings were carried out by
members of the armed forces, at times operating jointly with paramilitaries and civilians,
as a part of an attack directed against civilians in different parts of Colombia. Killings were
in some cases preceded by arbitrary detentions, torture and other forms of ill-treatment.238

The Prosecutor of the ICC also found that army officers had declared that structures existed to
carry out assassinations as false positives, at least at the brigade level.23° In view of the
foregoing, the Prosecutor considered that “the large scale nature of the attacks, the number of
victims, similarities amongst allegations of crimes reported across the country, the planning
and organization that the conduct required to commit the killings and their subsequent
reporting as deaths in combat indicate that ‘false positive’ killings amount to a widespread and
systematic attack against the civilian population.”240 The Prosecutor concluded that “the
judicial activity so far has largely failed to bring to light the context and circumstances in which
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United Nations, Human Rights Council, Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions,
Philip Alston. Addendum. Mission to Colombia, 14" session, A/HRC/14/24/Add.2, March 31, 2010, para. 21. Civil society, for
its part, has indicated that in the 2002-2005 period, extrajudicial executions responded to a counterinsurgency strategy,
while in the period 2006 to 2008 there was a deterioration of that strategy and of the political profile of the victims, such
that in 2009-2010 there was a considerable decrease in the number of executions of the Army and an increase in the
responsibility of other entities, such as the National Police. Observatorio de derechos humanos y derecho humanitario,
Ejecuciones extrajudiciales en Colombia 2002-2010. Crimenes de lesa humanidad bajo el mandato de la seguridad
democrdtica, September 2012.

International Criminal Court, Office of the Prosecutor, Situation in Colombia. Interim Report, November 2012, para. 93.
International Criminal Court, Office of the Prosecutor, Situation in Colombia. Interim Report, November 2012, para. 96, citing
the Specialized Criminal Court of the Circuit of Sincelejo, Sucre, Anticipated judgment against Luis Fernando Borja
Aristizabal, Case 2011-00004-00, June 23, 2011. Specialized Criminal Court of the Circuit of Sincelejo, Sucre, Anticipated
judgment against Luis Fernando Borja Aristizabal, Case 2011-0010, September 28, 2011.

International Criminal Court, Office of the Prosecutor, Situation in Colombia. Interim Report, November 2012, para. 110. The
Office of the Prosecutor also determined that allegedly, Brigades 4, 14, and 17, acting under the command of the Sixth
Division of the Armed Forces, Mobile Brigades 7 and 12, acting under the command of the Fourth Division, the Ninth
Brigade, under the command of the Fifth Division, the 15" Mobile Brigade and the 30" Brigade, under the command of the
Second Division, have been alleged to be responsible for most of the incidents of false positives that occurred in different
parts of the country. International Criminal Court, Office of the Prosecutor, Situation in Colombia. Interim Report, November
2012, paras. 114-117.
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these crimes have been committed, and have perpetuated rather than diminished impunity
enjoyed by virtue of official capacity.” 241

In effect, the information available reveals that the cases of extrajudicial executions encompass
a series of situations such as: (i) the execution of members of the guerrilla forces hors de
combat; (ii) the execution of community leaders accused of being guerrilla collaborators; (iii)
the transfer of the bodies from paramilitary groups to Army units; (iv) the execution of
informants and demobilized members of the guerrilla forces to cover up previous crimes, deny
links, and destroy evidence; (v) the execution of persons who maintain ties with criminal
organizations as the result of alliances and corruption; (vi) the execution of persons who were
intentionally recruited or detained (vulnerable persons, persons with disabilities, addicts,
homeless persons, and persons with criminal records); and (vii) “military errors” covered up
by simulating a combat situation. 242

In this respect, the IACHR has indicated that actively protecting the right to life and all other
rights enshrined in the American Convention is part of a State’s duty to ensure the free and full
exercise of the rights for all persons under the jurisdiction of that State, and requires that it
adopt the measures necessary to prosecute and punish the arbitrary deprivation of life,
personal integrity, and personal liberty. In particular, it requires preventing the violation of
any of these rights by State security forces.243
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243

International Criminal Court, Office of the Prosecutor, Situation in Colombia. Interim Report, November 2012, para. 220.

In addition, it has been noted that as part of the counterinsurgency strategy, what was called the Democratic Security Policy
of 2003 promoted the involvement of the civilian population in tasks that by their nature correspond to the armed forces
and National Police by implementing a network of collaborators and informants, defined as “a network of citizens in the
urban and rural zones of the country who cooperate actively, voluntarily, and without any self-interest with the authorities,
participating in citizen programs of culture for security, providing information that makes possible the prevention and
prosecution of crime. It would be associated with the fact that many of the victims of extrajudicial executions belong to the
most excluded sectors of society, including victims of forced displacement, inmates, marginalized persons or homeless
persons, persons with physical or mental disabilities, unemployed persons, sex workers, and in general persons selected to
be executed because of their status as persons who are very vulnerable economically and socially.” FIDH — Coordinacion
Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos, crimenes de lesa
humanidad: mds altos responsables en la impunidad, July 2012, p. 33, citing the Presidency of the Republic, Ministry of
National Defense, Politica de Defensa y Seguridad Democratica, Bogotd, 2003, paras. 130-131. In addition, it has been
indicated that the practice of disappearing civilians and presenting them as “killed in combat” as guerrillas, has been a
constant, in particular in Putumayo; such cases were recorded in the context of the high degree of militarization
represented in troops, new battalions, and economic and technological resources for the region. Fundaciéon Nydia Erika
Bautista para los Derechos Humanos y MINGA — Asociacién para la Promocion Alternativa, Informe. Desapariciones forzadas
sin verdad ni justicia en el Bajo y Medio Putumayo. Crimenes ocultos e impunes, February 2012, p. 17. Civil society also noted
that nearly 60% of the victims of extrajudicial executions in which it was possible to learn the status or activities of the
victim were persons associated with the countryside (47.4% were peasants, and 10.2% indigenous persons), which
would indicate a clear relationship with unresolved agrarian problems. According to that report, if one takes into
account the levels of inequality, one notes that almost half of the extrajudicial executions reported have been in the
departments of Antioquia, Valle del Cauca, Arauca, Casanare, and Meta, mentioned in the Human Development Report
as those with the greatest inequality in terms of concentration of landholdings; moreover, nine of the 12 departments
with the largest number of displaced families (Antioquia, Meta, Huila, Cesar, Norte de Santander, Caqueta, Tolima,
Arauca, and Valle) are within the group of 12 departments in which the largest numbers of victims of extrajudicial
executions are reported. Observatorio de derechos humanos y derecho humanitario, Ejecuciones extrajudiciales en
Colombia 2002-2010. Crimenes de lesa humanidad bajo el mandato de la seguridad democrdtica, September 2012, pp. 55,
56, 103.

IACHR, Annual Report 2006, OEA/Ser.L/V/I1.127, Doc. 4, rev. 1, March 3, 2007, Chapter IV. Colombia, para. 26, citing the I/A
Court H.R., Case of Myrna Mack Chang. Judgment of November 25, 2003. Series C No. 101, para. 153; Case of Bulacio.
Judgment September 18, 2003. Series C No. 100, para. 111; Case of Juan Humberto Sdnchez. Request for Interpretation of
the Judgment on Preliminary Objections, Merits and Reparations. (Article 67 American Convention on Human Rights).
Judgment of November 26, 2003. Series C No. 102, para. 110.
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Along the same lines, in 2010 the UN Human Rights Committee expressed its concern over the
existence of a widespread pattern of extrajudicial execution of civilians subsequently
presented by government forces as combat causalities; it was also concerned about the
Directives of the Ministry of Defense that gave incentives and paid rewards without any
internal oversight or supervision, which were said to have contributed to the execution of
civilians.2#* The Committee also expressed its concern over the continued assumption of
jurisdiction by the military courts over cases of extrajudicial executions in which the alleged
perpetrators were members of the armed forces or National Police.245

With respect to the current situation of the Directives of the Ministry of Defense, the
Commission received information that indicates that “even though the Ministry of Defense
confirms in its response to a right of petition filed by the Colombian Commission of Jurists that
Standing Ministerial Directive 029 of November 17, 2005 [has been derogated], it does not
supply the information about the provision by which said directive was derogated.”246 That
report further mentions that “at present Standing Ministerial Directive 021 of July 9, 2011 is
the one that regulates the criteria for payment of rewards [, but t]he Directives mentioned are
classified documents that are under seal, their circulation is restricted, and their content
addresses issues closely linked to national security and defense. Accordingly, the failure to
issue copies of those documents finds legal support in the criteria of reasonableness and
proportionality (Law 57 of 1985).”247

The High Commissioner also stated that some army officers continue denying the existence of
extrajudicial executions and discredit the judicial system when it hands down guilty
verdicts.248 In addition, she noted that in 2011 a retired colonel was convicted who accepted
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In this respect, civil society referred to Directive 029 of November 17, 2005, which stipulated the “payment of rewards for
the arrest or death in combat” of members of illegal organizations and payment for “information that is the basis for the
continuing intelligence work and the subsequent planning of operations.” As antecedents in relation to incentives and
rewards, one can point to Law 548 of 1999, Law 782 of 2002, Decree 128 of 2003, Decree 2767 of 2004, as well as the
subsequent Ministry of Defense Directives 015 and 016 of 2007. FIDH — Coordinaciéon Colombia-Europa-Estados Unidos,
Colombia. La guerra se mide en litros de sangre. Falsos positivos, crimenes de lesa humanidad: mds altos responsables en la
impunidad, July 2012, p. 13. According to civil society, the almost complete absence of controls over this system of
incentives has been one of the decisive factors for reporting “persons killed in combat,” which were also rewarded with
promotions, decorations, and acts of public recognition. Observatorio de derechos humanos y derecho humanitario,
Ejecuciones extrajudiciales en Colombia 2002-2010. Crimenes de lesa humanidad bajo el mandato de la seguridad
democrdtica, September 2012, p. 38.

See United Nations, Human Rights Committee, 99" session, Consideration of reports submitted by States parties under
Article 40 of the Covenant. Concluding observations of the Human Rights Committee, CCPR/C/COL/6, August 6, 2010,
para. 14.

In its observations to the Draft report, the State indicated that “[...] the Human Rights Department of the National Defense
Ministry responded to the request for information made by the Colombian Commission of Jurists. This response included all
of the requested information, as well as the supporting documents”. Observations of Colombia on the Draft Report of the
Inter-American Commission on Human Rights, Note S-GAIID-13-048140 of December 2, 2013, para. 123.

Colombian Commission of Jurists, Informe de seguimiento a las recomendaciones del Relator Especial sobre Ejecuciones
Extrajudiciales, Sumarias o Arbitrarias, June 14, 2012. Executive Summary, para. 7, citing the Ministry of Defense, Official
Note No. 14131/MDVPAIDH-725 of February 20, 2012. During the visit, the Commission received a copy of a purported
directive of the Ministry of National Defense from 2011 said to establish a series of criteria for the payment of rewards and
information on intelligence, counterintelligence, and criminal investigation activities. Ministry of National Defense,
Permanent Ministerial Directive, untitled, 2011. In its observations to the Draft Report, the State reiterated that the decision
not to issue copies “has legal basis” and that through a decision of April 18, 2013, the Administrative Tribunal of
Cundinamarca, First Section, Subsection A, as part of case No. 2013-00282-00, declared that the request by the Colombian
Commission of Jurists for a copy of Directive 021 had been “correctly denied”. Observations by Colombia to the Draft Report
of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140 of December 2, 2013, para. 125.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human rights in
Colombia, 19" session, A/HCR/19/21/Add.3, January 31, 2012, para. 32.
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responsibility in 57 executions committed in 2007 and 2008, when he was commander of the
Sucre Task Force; he is the highest-ranking military officer convicted for this crime to date.249

Later, in her report corresponding to 2012, the High Commissioner indicated that in “2012,
OHCHR-Colombia received no reports of military killings having the purpose of increasing
statistics,”250 while between “January and October, OHCHR-Colombia continued to receive
reports of violations of the right to life and personal integrity relating to excessive or improper
use of force by the military.”251 Civil society, for its part, reported that from August 7, 2010, to
December 31, 2012, there were 85 extrajudicial executions attributed to the Armed Forces and
National Police - 38% of which affected populations in the indigenous and Afro-Colombian
territories252 -- while in 2012 alone there were 25 such cases.

In the ceremony initiating the on-site visit, the Vice President of the Republic characterized as
“shameful” the situation of the “false positives” to the extent that the Army “cannot use the
same techniques as the illegal groups.” The State has also indicated that the extrajudicial
executions are “homicides of civilians that have occurred in circumstances outside of the scope
of the acts that members of the armed forces and National Police are authorized to perform,
[and] effectively constitute serious human rights violations, and in some cases also serious
violations of international humanitarian law.” 253

In its observations to the Draft Report, Colombia reiterated that:

The State considers unacceptable when any of its agents act outsider the Framework of the
Constitution, the law and policies, which is why the National Government has adopted
strong measures aimed at submitting to justice those who incur in such actions, as well as
the prevention of future actions of the same nature.

The [National Defense Ministry] has recognized that there are cases of killings allegedly
attributed to to State agents, and has implemented measures to prevent and investigate
them. Along with the President and the military high command, a mechanism has been put
in place to guarantee transparency and cooperation with judicial and disciplinary
authorities in their investigations.254

In this regard, the State highlighted that the Defense Ministry “has been the most interested in
reestablishing the conditions that allow the population to live together peacefully.” It indicated
that national authorities are working “intensely to cooperate with the judiciary in the fight
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United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner on Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human Rights in
Colombia, 19" session, A/HCR/19/21/Add.3, January 31, 2012, para. 33.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner on Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human Rights in
Colombia, 22™ session, A/HCR/22/17/Add.3, January 7, 2013, para. 46.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner on Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human Rights in
Colombia, 22™ session, A/HCR/22/17/Add.3, January 7, 2013, para. 47.

Coordinacion Colombia-Europa-Estados Unidos, International Federation for Human Rights (FIDH), Sintesis presentacion en
Audiencia sobre ejecuciones extrajudiciales desarrollada en 147° periodo ordinario de sesiones, April 13, 2013. See also,
IACHR, Hearing on Reports of Extrajudicial Executions in Colombia, March 14, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=2.

IACHR, Hearing on Reports of Extrajudicial Executions in Colombia, March 14, 2013. Avaliable at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=2.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 104-105.
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against impunity, in providing reparations to victims and in the guarantees of non-repetition of
these acts.”255 In that framework, the State indicated the measures adopted to confront this
situation, which include putting in place general and specialized policies, as well as their
strengthening.25¢ In that sense, the State indicated that there is a “clear message from the
Colombian State to its Armed Forces regarding conduct during operations, as well as
incentives to achieve the respective mission,” by virtue of Directive No. 300-28 of 2008, which
establishes clearly that “the preferred responses are those that would cause less negative
impact on society”257.

The Commission appreciates the measures adopted by the State and notes with satisfaction
that according to information that is a matter of public knowledge, this phenomenon began to
diminish, despite which major challenges persist in relation to the follow-up with internal
measures introduced in 2008, with a view to preventing extrajudicial executions.258
Nonetheless, the Commission reiterates that the extrajudicial execution of civilians to then be
presented as persons killed in combat implies a violation of international human rights law
and [HL?25% and that its massive and systematic nature was also confirmed by the Prosecutor of
the ICC.

The State is also responsible for human rights violations stemming from the abusive use
and lack of proportionality in the use of force by the security forces. Accordingly, it is of the
utmost importance that the State adopt the measures necessary to ensure the protection of
civilians and to precisely delimit the proportionality of the use of force in the context as
well as outside of the context of armed confrontation.

As for the investigation of these cases, the Commission notes that, to date, in Colombia
extrajudicial execution is not defined as a criminal offense in the domestic law. Nonetheless,
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 102.

The State has referred, among others, to the following: i) the Integral Policies on human rights and IHL developed since 2008
by the Defense Ministry; ii) the “policy for the prevention of homicides of protected persons or aggravated homicide
(Directive 208 of 2008)”, by means of 15 measures which “included concrete actions such as instruction, doctrine, discipline
control, command responsibility, and coordination with judicial authorities, among others”; iii) issuing of the “Manual de
Derecho Operacional (2009),” by which “a specific legal-operational model was developed, which responds to the
Colombian operational reality, which fits in a context of consolidation in which it is necessary to apply force in a gradual and
differential manner”; iv) “Policy to fight against impunity (Directive 07 of 2011)”, that provides for collaboration “with the
administration of justice [...]”; v) issuing of Directives on June 10 and November 19, 2007, whereby “all commanders were
ordered to include agents of the judicial police in the combat areas, so as to ensure the evidence, and the Committee for the
Follow-up of Complaints with the purpose of promoting investigations and strengthening prevention measures”; vi) the
creation of a “system of public and periodic accountability (Mesa Nacional de Garantias: National Group of Guarantees)”,
which is based on “constant communication with civil society;” and vii) the adoption of Directives 10 and 19 of he National
Defense Ministry, which “established the obligation for Public Forces to cooperate with judicial and control authorities in
the development of criminal and disciplinary investigations”. Observations of Colombia on the Draft Report of the Inter-
American Commission on Human Rights. Note S-GAIID-13-048140 of December 2, 2013, paras. 106, 107, 108, 110, 111, 114,
138.

In this regard, the State explained that “[...] the national Government established a public position with respect to the
importance of keeping a set of values where demobilization of the enemy is privileged over capture; and the latter is
privileged over death in combat”. It indicated that “[...] this policy is evidenced by the facts, where approximately 90% of the
operational results achieved in 2011 and 2012 were captures and demobilizations, and 10% were deaths as part of military
or police operations”. Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights.
Note S-GAIID-13-048140 of December 2, 2013, paras. 118-120.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner on Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human Rights in
Colombia, 22™ session, A/HCR/22/17/Add.3, January 7, 2013, para. 48.

IACHR, Annual Report 2008, OEA/Ser.L/V/11.134, Doc. 5 rev. 1, February 25, 2009, Chapter IV. Colombia.
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the Colombian Criminal Code does include a title on crimes against persons and properties
protected by international humanitarian law, such that the cases of extrajudicial executions are
investigated by the domestic courts based on the criminal statute on “homicide of a person
protected” by international humanitarian law, established at Article 135 of that Code.260

In 2010, the Commission observed that there were scant convictions for committing
extrajudicial executions. As of that date, there were 1,244 active cases of extrajudicial
executions in the Unit for Human Rights and International Humanitarian Law of the Attorney
General (hereinafter “Unit on Human Rights and IHL"), and there were 40 convictions of 194
persons; in 12 such cases the defendants accepted the charges, through the legal institution
known as anticipated judgment (sentencia anticipada). In addition, 10 judgments of acquittal
were handed down, benefiting 33 persons.261

More recently, the State reported that there are 2,013 judicial investigations of cases of
extrajudicial executions in all that affect 3,254 victims, 708 of which are in the formal
investigation case, and 52 in the trial phase. In relation to those cases, 4,354 persons
purportedly responsible (4,271 members of the National Army, 92 from the Navy, 78 the
National Police, and 11 the now-defunct DAS), 2,123 of whom are detained. In addition, it was
indicated that 245 convictions have been obtained in relation to 639 persons, 562 of whom are
State agents, some of them high- and medium-ranking.262 As for disciplinary matters, the
Prosecutor Office indicated that it is conducting 802 proceedings into possible homicide of a
protected person, 188 of which are in the preliminary inquiry stage, 458 at the stage of
opening the investigation, and 156 at the stage of indictment or beyond. 263

The Commission welcomes the increase in the proceedings initiated and in the number of
convictions for extrajudicial executions, compared to the information available as of 2010.
Nonetheless, according to the above mentioned figures, it observes that the number of
investigations at advanced stages of the process as well as the Onumber of persons
responsible who have been sanctioned is still limited in relation to the total number of cases.
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Article 135 of the Colombian Criminal Code provides: “Homicide of a protected person. One who, in the context of an armed
conflict, causes the death of a protected person as per the international humanitarian law conventions ratified by Colombia,
shall be sentenced to four hundred eighty (480) to six hundred (600) months, a fine of two thousand six hundred seventy-six
and sixty-six hundredths (2,666.66) to seven thousand five hundred (7,500) current monthly legal minimum salaries, and
disqualification from exercising public rights and functions for two hundred forty (240) to three hundred sixty (360) months.
The penalty provided for in this Article will increase by one-third to one-half when committed against a woman for the fact
of being a woman.

Paragraph. For the purposes of this Article and all other provisions of this title, persons protected by international
humanitarian law shall be understood to mean:

1. Those who are part of the civilian population.

Persons who do not participate in the hostilities and civilians in the power of the adverse party.

The wounded, the sick, or the shipwrecked rendered hors de combat.

Health or religious personnel.

Journalists on duty or accredited war correspondents.

Those combatants who have laid down their weapons due to capture, surrender, or other similar cause.

Those who prior to the commencement of hostilities were considered stateless persons or refugees.

Any other person who has said status pursuant to the First, Second, Third, and Fourth Geneva Conventions of 1949 and
the First and Second Additional Protocols of 1977 and others that may be ratified.”

IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia, para. 25.

IACHR, Hearing on Extrajudicial Executions in Colombia, March 14, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=2.

Office of the Prosecutor, Actuacion de control preventivo, disciplinario y de intervencion judicial de la Procuraduria General
de la nacidn, en torno a los asuntos que se tratardn en el 146 periodo ordinario de sesiones de la Comision Interamericana de
Derechos Humanos (November 2 and 3, 2012).
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This is in addition to the difficulties associated with some cases of extrajudicial executions
going before the military criminal jurisdiction.

The Commission bears in mind what the State expressed in the sense that it has dedicated
special attention to “actions of transfer and impulse” of cases, as part of the “commitment
assumed by the military institution in the clarification of the facts [...]”. In that regard, the State
pointed out that “as part of that policy it was established that, in case of doubt, the case would
fall under the competence of civilian justice, a premise which was [kept] in the constitutional
reform on that matter.264 Also, the State highlighted the creation of the “position of liaison
between the Military Forces on the Office of the Prosecutor and the National Attorney General,
with the only purpose of contributing to speed up investigative activities, by locating the
members of the Forces that are under investigation, and the gathering of evidence.”265

On the other hand, the Commission continued receiving information that indicates that (i) the
events are always analyzed as individual incidents, isolated from one another, not as
systematic crimes or as part of a generalized policy,2%¢ the context and patterns are not taken
into account, nor are logical lines of investigation established;2¢67 (ii) only lower-ranking
soldiers are pursued;268 (iii) the cases involving the abusive use of force tend to be
characterized as “military errors;” (iv) there is a lack of understanding between the battalion
responsible for the operations and the use of the Mobile Battalions, especially up to 2007; (v)
the proceedings do not investigate other conduct such as forced disappearance, torture, sexual
violence, or arbitrary detention despite indicia of those crimes in the course of the
investigation; 269 (vi) the limitations in the investigative hypotheses would mean that the initial
investigative steps are usually incomplete and tend to be plagued by serious shortcomings;?270
(vii) there are obstacles such as disputes over the territorial jurisdiction of judges?’i, the
change, at times abrupt, of prosecutors,272 changes in procedural rules,273 excessive dilatory
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Concretely, the State reported that “[...] cases pertaining to this type of conduct have been transferred from the military
criminal justice system to the civilian justice system. As a consequence of such a transfer, currently more than 500 members
of the Public Forces have been convicted, but there is still an important number of proceedings pending a decision by this
jurisdiction.” Observations by Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-
GAIID-13-048140 of December 2, 2013, paras. 112, 135.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 136.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 42.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 59.

In February 2012, the Unit on Human Rights of the Attorney General reported that it is undertaking investigations into
homicides attributed to State agents against 2,624 soldiers, 629 non-commissioned officers, and 427 officers. FIDH —
Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos, crimenes
de lesa humanidad: mds altos responsables en la impunidad, July 2012, pp. 42, 44.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 44.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 44.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 60.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 60.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 60.
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tactics,?74 false testimonies,?’> and altering the crime scene,?’¢ among others. In particular,
with respect to the extrajudicial execution of 11 youths in the locality of Soacha in 2008 whose
bodies were found in Ocafia and who were initially reported Kkilled in combat by the Army,277
civil society noted that there are 15 investigations outstanding in which no progress has been
reported.278

Moreover, as regards the effective serving of the few sentences imposed, civil society indicated
that the members of the military convicted of extrajudicial executions are serving their
sentences in military barracks, and there have reportedly been cases of members of the
military convicted who remain on active duty - they continue on the payroll, they are treated
as eligible for promotions, and they even continue to receive their pension, which would mean
they are not disqualified from serving.27°

The Commission reiterates that the State should initiate, develop, and culminate the relevant
investigations in the regular criminal jurisdiction, according to the standards of due diligence
and in a reasonable period, to clarify the cases of extrajudicial executions and punish the
persons responsible. In that regard, the investigation should be geared to identifying not only
those directly responsible, but also the structure that favored or encouraged those acts.
Therefore, the Commission considers it important, among other points, for the State to clarify
the situation of the directives of the Ministry of Defense in terms of the establishment of
rewards and bonuses; and that it exercise the pertinent internal controls to ensure that those
mechanisms serve the specific purpose for which they were established.

In its observations to the Draft Report, the State reiterated that Directive 021 of the Defense
Ministry, “adequately regulates the payment of rewards and information under the respective
legal parameters”, and that it is a “legally confidential classified document.”280
Notwithstanding, the State specified that as part of the policy of rewards for information of the
Defense Ministry, the following control mechanisms would be established: i) “under no
circumstance will a reward be paid to civil servants;” ii) “every payment of reward must be
approved by a certified document approved by the Technical Follow-up Committee (integrated
by the Defense Minister or his Delegate and the Heads or Directors of Intelligence of the
Military Forces and the National Police), or the Central Committee (made up by the Heads or
Directors of Intelligence of the Forces and a group of analysts”); iii) “the payment of a reward
may only happen after the respective Committee has reviewed the supporting documents, such
as the order of operations and the report by the respective patrol, among others, and has
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FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
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Audiencia sobre ejecuciones extrajudiciales desarrollada en 147° periodo ordinario de sesiones, April 13, 2013. See also
IACHR, Hearing on Extrajudicial Executions in Colombia, March 14, 2013. Available at:
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IACHR, Annual Report 2008, OEA/Ser.L/V/I1.134, Doc. 5 rev. 1, February 25, 2009, Chapter IV. Colombia.

Colombian Commission of Jurists, Informe de seguimiento a las recomendaciones del Relator Especial sobre Ejecuciones
Extrajudiciales, Sumarias o Arbitrarias, June 14, 2012. Executive Summary, para. 5.

Civil society noted that it is not surprising that there is a “pact of silence” in which the low-ranking members of the military
are coerced to “protect” their superiors, to obey orders including those related to changing a version or giving false
testimony, and thwarting the search for the truth. FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La
guerra se mide en litros de sangre. Falsos positivos, crimenes de lesa humanidad: mds altos responsables en la impunidad,
July 2012, pp. 63, 64.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 141.

Organization of American States | OAS


http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=2

146.

147.

Chapter 2: Life, Humane Treatment, and Personal Liberty | 87

considered the operational context and its contribution to dismantling the organization;” iv)
the management of public resources for the payment of rewards is supervised by the General
Comptroller of the Republic, an organ that also has the power to “initiate the investigations it
deems pertinent;” and v) the Office of the Comptroller “has access to the process of budget
execution, as well as the utilization of funds”, and that “annual audits have been carried to
review the actions of those civil servants who authorize reserved funds, such as the Head of
Intelligence of the Military Forces and the Police, the Directors of Intelligence, the Director of
GAULAS (Grupos de Accidén Unificada por la Libertad Personal, i.e. Unified Action Groups for
Personal Liberty), the Commanders of the regional GAULAS, the Chiefs of Staff of Army
Divisions and Brigades, and the National Police Director of DIJIN (Direccion Central de Policia
Judicial e Inteligencia, i.e. Central Directorate of Judicial Police and Intelligence)”281.

Protection mechanisms

In the context of the obligations established in Article 1(1) of the American Convention, the
Commission has paid special attention to the protection programs that the State has been
designing and implementing to guarantee the rights of persons at risk, especially in the context
of the armed conflict. Specifically, the IACHR has noted that Colombia has been one of the
pioneers of the countries in the hemisphere in establishing specific protection programs for
various groups of Colombian society, and in implementing the precautionary measures
requested by the Commission.282 In that context, information has been received on a large
number of protected persons, and on the willingness of the State to provide substantive
protection measures and to adopt adequate normative frameworks. In addition, the
Constitutional Court has confirmed that precautionary measures are a source of obligations for
the State.

Without prejudice to the evolution of the mechanisms developed and the significant gains
made in the area of protection, the Commission has received consistent information from
civil society, and especially from beneficiaries of the protection programs, on different
failings in their operation that make their effective protection difficult. Some of the failings
noted include: (i) lack of coordination among the protection agencies, the Office of the
Attorney General, and the Judicial branch so as to seriously and effectively investigate the
acts that gave rise to protection measures, and so to remove the risk factors reported; (ii)
failings in the mechanisms for coordinating with the beneficiaries to implement the
measures of protection, as well as delays in their implementation or a refusal to recognize
the beneficiaries’ representatives; (iii) lack of access to the information on evaluations of
risk and the methodology for evaluating; and (iv) lack of information on the part of the
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 141-146.

In particular, since 1997 with the establishment of the “Program for the protection of human rights defenders, trade
unionists, journalists, and social leaders.” That program was established as the result of a joint effort between the
Government and civil society to protect certain population groups who were especially vulnerable to the action of illegal
armed organizations in their rights to life, integrity, liberty, and personal security. The objectives of the Program are: (i) to
strengthen the competent State entities at the national, regional, and local levels to undertake joint, coordinated, integral,
and ongoing actions to prevent violations and protect the human rights of the inhabitants of the targeted communities at
risk; (ii) to strengthen the traditional organizational forms, traditional authorities, and social organizations of the targeted
communities at risk to frame initiatives, present proposals, coordinate with the public authorities, and be involved in the
implementation, follow-up, and monitoring of the measures for prevention and protection of human rights and IHL; (iii) to
re-establish or improve the relationships between the State and the community for coordinating, undertaking, following up
on, and evaluating the preventive and protective measures proposed in the action plans.
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beneficiaries and their representatives as to the criteria used for modifying, diminishing, or
deactivating the protection schemes.283

Several beneficiaries of the protection systems continued reporting on the lack of access to the
intelligence data that was collected illegally and that have been used to begin investigations
against them. These actions were said to have been carried out by the Administrative
Department of Security - the institution that was formerly in charge of providing the
protection measures - and other State security agencies. According to reports, DAS agents
followed the beneficiaries of the protection schemes, used confidential information from the
Human Rights Protection Program of the Ministry of Interior and Justice to conduct
intelligence activities, and ordered the wiretapping of communications equipment.284 That
situation was said to have exacerbated the distrust of the beneficiaries and accentuated the
challenges the competent authorities face in implementing the protection programs.

In that scenario, the IACHR was pleased to receive the news that by Decree 4065 of October 31,
2011285 the National Protection Unit was created as the entity that assumed the protection
functions that had been entrusted to the Ministry of Interior and Justice and the DAS. The UNP,
which is under the Ministry of Interior with the status of a special administrative unit, is made
up of 10 senior officials and has considerable financial resources. In addition, as of 2012, more
than 3,000 persons were covered by the UNP’s protection programs.

In view of the foregoing, during the visit the Commission paid special attention to the
information provided by the persons protected by the protection system, civil society
organizations, state authorities, and other actors, for the purpose of monitoring
implementation of the protection programs. Next the IACHR will address some of the gains,
challenges, and concerns identified in relation to protection.

Legal framework for protection

According to the information provided during the visit, Colombia’s protection programs are
divided into three categories: (i) victims and witnesses of serious human rights violations and
breaches of international humanitarian law may turn to the “Program for the protection of
witnesses, victims, persons involved in the proceeding, and staff of the Attorney General” and
to the “Program for the protection of victims and witnesses who participate in the judicial
proceedings established in Law 975 of 2005;” (ii) those who are at extraordinary or extreme
risk as a result of their political, public, social, or humanitarian activities or functions may be
covered under the “human rights protection program of the UNP of the Ministry of Interior and
the National Police (Risk-based protection program) and the “Route for protection of the
displaced population;” and (iii) public servants have the Protection Programs of the Office of
the Attorney General - if they are staff of that institution - and the human rights protection
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Information provided at the meeting with human rights defenders, Bogotd, December 4, 2012.

IACHR, Hearing on Guarantees for the exercise of their rights for the members of the Movimiento Nacional de Victimas de
Crimenes de Estado (National Movement of Victimes of State Crimes), November 5, 2009. Available at:
http://www.cidh.oas.org/prensa/publichearings/Hearings.aspx?Lang=ES&Session=117&page=2.

Available at: http://wsp.presidencia.gov.co/Normativa/Decretos/2011/Documents/Octubre/31/dec406531102011.pdf.
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program of the UNP of the Ministry of Interior and the National Police (protection program
based on one’s position).286

In addition, the Law on Victims and Land Restitution establishes the obligation to adopt special
measures of comprehensive protection for victims, witnesses, and public servants who are
involved in administrative and judicial reparations proceedings;287 to take account of the
information from the Early Warning Systems of the Office of the Ombudsperson to establish
preventive measures and to mitigate existing risks;288 and to adopt reinforced protection for
women victims.289 Law 1448 also sets forth a series of parameters for protection measures,2%°
whereas its Regulatory Decree provides for guidelines with respect to the application of the
differential approach and the adoption of collective measures of protection.291

During the visit the Commission also had an opportunity to meet with members of the UNP,
who reported that the UNP takes charge of unifying the coordination, articulation, and
execution of the protection programs, with the exception of the programs under the direction
of the Attorney General and the Prosecutor.??2 In addition, the functions of assessing and
determining risk - which had been entrusted exclusively to the National Police - are now
under the Technical Corps for Compilation and Analysis of Information (hereinafter “CTRAI”:
Cuerpo Técnico de Recopilacién y Andlisis de Informacién) and the Preliminary Assessment
Group (hereinafter “GVP”: Grupo de Valoracién Preliminar). The Committee on Evaluation of
Risk and Recommendation of Measures (hereinafter “CERREM”: Comité de Evaluacién de
Riesgo y Recomendaciéon de Medidas) - which would have the same makeup and functions as
the previous Committee for the Regulation and Evaluation of Risks (CRER) - assumes the
functions of assessing the cases.2?3 The State has also reported that a special group was
created called the Group for Emergency Procedures (GETEM: Grupo de Tramites de
Emergencia), which analyzes cases and activates the constitutional presumption of risk.294
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Colombian Commission of Jurists, Observaciones y recomendaciones a los programas de proteccion existentes en Colombia
en el contexto de implementacion de la Ley 1448 de 2011, conocida como “Ley de Victimas”, May 7, 2012, p. 7.

Law 1448, Article 31.

Law 1448, Article 31(2).

Law 1448, Article 31(3).

Article 32 of Law 1448 establishes a series of standards for protection: (a) measures proportional to the level of risk of the
victims before, during, and after their participation; (b) the criteria for risk assessment set by the case-law of the
Constitutional Court, as well as the fact that the decision on the measure of protection must be previously known by the
victim or witness; (c) periodic evaluation of the risk and updating of the measures; (d) suggestion of alternative or
supplemental measures by the victims or witnesses; (e) adoption of differential criteria for gender, capacity, culture, and life
cycle; (f) coordination of the protection programs with the programs for victims; (g) conducting interviews in safe and
trustworthy locations; and (h) permanent information to the judicial and administrative authorities.

Decree 4800 of 2011, which regulates Law 1448, highlights the need to adopt a differential approach and to coordinate the
programs for attending to victims with the protection programs, and stipulates that the beneficiaries of measures of
protection should have the accompaniment of the Ministry of Health and Social Protection, entrusted with coordinating
those measures with the social services offered by the State and with psychosocial care. As regards to collective protection,
this decree provides for the preparation of risk maps, which should pull together the information from the Network of
Human Rights Observatories, the Early Warning System, the Ministry of Defense and the Armed Forces, which would make it
possible to define the zones and population sectors that require priority attention. The Armed Forces will have a leading role
when it comes to deciding on the security conditions for return and relocation, for it is their members who will issue an
“evaluation” of the security conditions. See Decree 4800 of 2011, Articles 217-219.

Information provided in the meeting with the UNP, Bogota, December 3, 2012.

Colombian Commission of Jurists, Observaciones y recomendaciones a los programas de proteccion existentes en Colombia
en el contexto de implementacion de la Ley 1448 de 2011, conocida como “Ley de Victimas”, May 7, 2012, p. 9.

The State reported that from January to October 2012 the constitutional presumption of risk was activated in 226 cases
processed on an emergency basis for the displaced population, corresponding to 31% of all the requests processed on an
emergency basis by the UNP in that period. Ministry of Foreign Affairs of Colombia, Document “Mujeres victimas,” received
by the IACHR on May 3, 2013.
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As regards the legal framework in relation to protection, several organizations indicated that
the unification of the programs of the Ministry of Interior and the National Police, in the UNP,
as well as the inclusion of new agencies in the risk assessment process are positive
measures.2%> Despite that, they said that this unification does not cover all the protection
programs, thus there are still a variety of programs and different regulatory frameworks,
which is not in line with the criteria established in the Victims' Law.2% In addition, the civil
society organizations were of the view that the multiplicity of provisions and the dispersion of
programs does not enable the institutions to work in coordinated fashion, in addition to which
there would appear to be a lack of knowledge of protection programs by the departmental and
municipal authorities, and by the beneficiaries themselves.

The IACHR has observed that the overall protection policy implemented by the State - through
various programs, decrees, and directives - has had the aim of responding to specific
situations and providing guidance for the implementation of differential approaches for
persons who are particularly vulnerable. Nonetheless, the Commission has noted that the
“States must adopt rules clearly spelling out the authorities and responsibilities of the officials
who will play a role in either implementing or monitoring the protection measures. Likewise,
the law must prescribe the powers that the officials have for those purposes.”297 Along these
lines, for the IACHR it is fundamental that in applying any normative framework the protection
programs have “personnel trained in receiving requests for protection, evaluating the risk,
adopting the measures of protection, putting them into practice and then monitoring them to
make certain they are still being enforced.”298

Gains and challenges implementing the programs of the National Protection
Unit

The Commission, like the High Commissioner,2° would like to recognize the work being
pursued by the UNP. In particular, the IACHR notes: (i) the institutional and financial support
that the program is receiving; (ii) the implementation of substantive schemes of protection;
(iii) the incorporation of a differentiated approach to address the situation of risk faced by
women, among other vulnerable groups; (iv) the establishment of Committees to evaluate risk
and recommend measures; and (v) the large number of beneficiaries who are protected by the
program.

During the visit the members of the UNP noted that the program is based on the principles of
consent and interest, and that more than 10,000 studies of risk are conducted annually. It was
further reported that in 2012 the Protection Program covered 1,650 trade unionists, 1,150
human rights defenders, and 230 journalists. It was also explained that since the creation of
the UNP there have been eight attacks, which did not result in any harm to any of the
beneficiaries, and that these incidents were reported to the Attorney General. In that regard,
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Information provided in the meeting with human rights defenders, Bogota, December 4, 2012.

Colombian Commission of Jurists, Observaciones y recomendaciones a los programas de proteccion existentes en Colombia
en el contexto de implementacion de la Ley 1448 de 2011, conocida como “Ley de Victimas”, May 7, 2012, p. 18.

IACHR, Second Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/Il., Doc. 66, December 31,
2011, para. 489.

IACHR, Second Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/Il., Doc. 66, December 31,
2011, para. 505.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner for Human Rights on the situation of human rights in
Colombia, 22™ session, A/HCR/22/17/Add.3, January 7, 2013, para. 39.
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the members of the UNP stated that to respond to the requirements of protection, there is
institutional coordination with the Victims’ Unit, the Restitution Unit, the Ombudsperson, the
Attorney General, and the respective local Municipal Officials (Personeros).300

In addition, the members of the UNP indicated that threats associated with situations
characterized as extraordinary risk receive follow-up and they underscored that the main
challenge of the UNP is made up of all those persons who are in a situation of risk, but who
have not yet requested protection from the institution.301

More recently, the State has indicated that since the beginning of implementation of Law 1448,
the UNP has received 1,965 protection requests from victims of the armed conflict and from
“persons who are parties to land restitution proceedings”. It further said that 1,665 risk
assessments have been done, 5 of which were labeled “extreme risk”, 659 of them
“extraordinary risk”, and 820 as “ordinary risk”. It also pointed out that “185 risk reevaluations
have been done after new threats or harassment incidents happened against victims or land
claimants after the first risk assessment”. Additionally, the State said that UNP “provides
protection to 485 victims of the internal armed conflict and 452 claimants in land restitution
proceedings” and that since its creation “it has assisted more than 700 victims and land
claimants through protection measures by applying emergency procedures by virtue of the
constitutional risk presumption to which they are entitled.”302

In the context of the thematic meetings held with members of civil society and organizations
covered by the protection programs, the IACHR received information on the challenges
entailed in their implementation.3%3 In particular, members of civil society organizations
indicated that in the context of the continuation of the armed conflict the situation of risk is
more burdensome for those who are pursuing proceedings to claim their rights, especially the
right to restitution of the lands forcibly taken or abandoned.3%4 In that scenario, the
information was consistent with respect to the lack of measures of protection in the interior
zones of the country, especially in rural areas.305

In its observations to the Draft Report, the State highlighted that “[...] a large part of the
beneficiaries of the UNP protection program are victims of the armed conflict. Generally, these
persons are located in the countryside, in rural areas where Access is difficult and
technological resources scarce”3%. The State highlighted that, in spite of this, during 2013 533
cases of victims have been processed, 318 of which “are requesters from rural areas.”397 In this
regard, it indicated that the UNP has specialized policies to serve this group, including: i)
following “specific protocols” that provide for a differential treatment that takes into account
“the context they are in and the traditions that correspond to their environment”; ii) the
adoption of “urgent protection measures arising from activating the constitutional risk
presumption in their favor”; and iii) the delivery of “material measures with a differential focus
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Information provided at the meeting with the UNP, Bogotd, December 3, 2012.

Information provided at the meeting with the UNP, Bogotd, December 3, 2012.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 150-151.

Information provided at the meeting with human rights defenders, Bogotd, December 4, 2012.

Colombian Commission of Jurists, Observaciones y recomendaciones a los programas de proteccion existentes en Colombia
en el contexto de implementacion de la Ley 1448 de 2011, conocida como “Ley de Victimas”, May 7, 2012, p. 2.

Information provided at the meetings with civil society organizations, Bogotd, December 4, 2012.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 149.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 152.
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such as rafts, boats (pangas) and elements to strengthen indigenous guards (boots, canteens,
staffs, radios, among others).”308

Risk Assessment

As for the mechanism for evaluating the risk to possible beneficiaries, the members of the UNP
referred to Decrees 2816 (2006), 1740 (2010), 4912 (2011), and 1225 (2012) and explained
that the protection route begins when a person lodges a request for protection, which is
evaluated by the Management of the Service.3%° The request is then sent to the CTRAI, which
does field work to verify the information with the competent entities. The CTRAI also takes
charge of filling out the “Standard Instrument for Risk Assessment”—designed by the
Constitutional Court by Order 266 of 2009 - which is needed to verify each case, for it to be
analyzed by the GVP, which is based in Bogota. The GVP meets with the participation of nine
agencies, five of them permanent and four as special guests; together they analyze the
situation of risk in each matter, based on the information supplied by the CTRAI, for the
purpose of presenting an opinion on level of risk to the CERREM so as to determine suitable
measures.310

The purpose of the CERREM, made up of 13 agencies, with five permanent members and eight
guest agencies, is to carry out a comprehensive risk assessment, and to recommend the
protection measures and supplemental actions. In the context of that exercise, the views and
recommendations of the GVP are taken into account, as well as the inputs of the delegates from
the institutions that constitute it - in keeping with the scope of their authority - for deciding to
adopt the measures or possible supplemental actions required. The CERREM then makes a
final decision with respect to the case, which is reported to the Director of the UNP by official
notification in order to immediately implement the protection measures for the person
requesting them.311

As regards those proceedings, the Commission notes with concern that the civil society
organizations indicated that they do not have access to the report prepared on their own
situation of risk, as the authorities argue that it is confidential. This situation would appear to
limit due process guarantees, given that not knowing the grounds for the decision would pose
an obstacle to pursuing any mechanism to challenge that decision.312 [n that regard, the
Commission considers that the State’s response to a request for protection measures should be
duly motivated and therefore, the applicants should be informed about both the final decision
and the elements taken into consideration to justify that decision.

In this respect, the IACHR considers that even though the right of access to information is not
an absolute right and may be subject to limitations, such limitations should strictly abide by
the requirements that stem from Article 13(2) of the American Convention, i.e. exceptional
conditions, provided for by law, legitimate objectives, need, and proportionality.313 In that
regard, principle 4 of the IACHR’s Declaration of Principles on Freedom of Expression
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 153.

Information provided at the meeting with the UNP, Bogotd, December 3, 2012.

Information available at: http://www.unp.gov.co/comohacemos.html.

Information available at: http://www.unp.gov.co/comohacemos.html.

Information provided at the meeting with human rights defenders, Bogota, December 4, 2012.

See CJI/RES. 147 (Ixxiii-0/08), Principles on the Right of Access to Information, August 7, 2008. Available at:
www.o0as.org/cji/CJI-RES_147_LXXIII-0O-08.pdf.
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provides: “Access to information [..] allows only exceptional limitations that must be
previously established by law in case of a real and imminent danger that threatens national
security in democratic societies.”

Therefore, the Commission urges the competent authorities to implement suitable
mechanisms so that both those persons seeking protection and the persons covered by the
program can have access to the respective reports - bearing in mind the considerations
deemed pertinent in light of domestic legal provisions and international standards -and so
that they can obtain a reasoned response in the decisions made by the entities in charge of risk
assessment.

During the visit civil society organizations also expressed concerns regarding the domestic
mechanisms for risk assessment, describing: (i) delays in the assessments314; (ii) when the risk
is characterized as extraordinary, the protection measures are imposed unilaterally by the
UNP, with no flexibility, nor any opportunity for coordinating with the beneficiaries, and
setting aside the principle of coordination (concertacion);3!> and (iii) access to the program of
the UNP is apparently being obstructed by official assumption about the lack of credibility of
the applicants, who have the burden of proving the facts and presenting evidence about their
situation of risk.316

Regarding these concerns, the Commission reiterates that the State “must ensure that during
the risk evaluation, the lines of communication are adequate and there is active
participation”317 of the persons to protect or of the beneficiaries of the precautionary
measures issued by the IACHR and the provisional measures of the Inter-American Court. In
addition, all measures needed should be taken to assure that the procedures are speedy and
that actions are taken in timely fashion, considering that the rights to life and integrity are at
stake. In particular, the IACHR wishes to emphasize the need for the protection programs to be
endowed with “personnel who are capable of establishing trust with the persons who seek
protection,”318 with a view to their being adopted and implemented in keeping with the
principle of transparency.

As regards the coordination of the measures of protection with the request for precautionary
measures by the IACHR, at the various meetings held, several human rights defenders who are
beneficiaries of precautionary measures indicated that they have had to subject themselves
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In particular, it was said that there are failings in the processing of the requests, especially because the time frames are not
in line with the needs for protection, insofar as the CERREM meets once a month. AFRODES, Documento concertado con
alternativas para mejorar la efectividad del Programa de Proteccion coordinado por la Direccion de Derechos Humanos del
Ministerio del Interior y de Justicia. In its observations to the Draft Report, the State pointed out that it is necessary to bear
in mind that the majority of the requesters are in “areas difficult to access,” where “communication is difficult,” which
“sometimes difficult to contact the applicant, prevents that the access to the area is easily made, and delays the request and
reception of information that supports the risk situation”. In this regard, the State recognized that the 30 day period
established in the rules that govern the UNP protection program may be exceeded, but to respond to situations such as the
one just described. Notwithstanding, it highlighted that “it is UNP policy to make every effort to meet the deadline” and
that, in general, 30 days is an adequate time period that allows the realization of the activities linked to the analysis and
documentation of the risk situation of the requesters. Observations by Colombia to the Draft Report of the Inter-American
Commission on Human Rights. Note S-GAIID-13-048140 of December 2, 2013, paras. 154-157.

Information provided at the meeting with human rights defenders, Bogota, December 4, 2012.

AFRODES, Documento concertado con alternativas para mejorar la efectividad del Programa de Proteccion coordinado por la
Direccidn de Derechos Humanos del Ministerio del Interior y de Justicia.

IACHR, Second Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/Il., Doc. 66, December 31,
2011, para. 493.

IACHR, Second Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/Il., Doc. 66, December 31,
2011, para. 494.
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once again to a process of “showing risk” in order to enter the UNP’s program.31° The
Commission highlights that, during the visit, the State expressed its commitment to stop
submitting the beneficiaries of precautionary measures granted by the IACHR to new
processes of “showing of risk”.

On this point, the Commission notes that while the State has indicated that the measures of
protection are implemented automatically, information has been received that shows that in
some cases the beneficiaries do not receive measures of protection as it is considered that
their level of risk is regular (ordinario). The State had indicated that, in effect, when the risk
situation is assessed as ordinary, the UNP “cannot implement special measures for these
persons”, even though “other special measures adopted by other State entities are kept in
place”, which are adopted only when precautionary measures are in effect and with “the
consent of the beneficiary”320. The IACHR points out that, because of this situation, there have
been cases where the persons who are left without protection must file tutela actions to be
effectively incorporated to the respective protection programs. The Commission has also
learned of these situations in relation to implementing provisional measures granted by the
Inter-American Court, for example in the case of the Rochela Massacre v. Colombia.

As regards implementing measures of protection for persons who are beneficiaries of
precautionary measures granted by the IACHR, the UNP indicated that at present there is a
new policy by which an urgent procedure is applied. Accordingly, when a new precautionary
measure is requested by the Commission, protection is provided immediately and the person
is registered in the program directly, without the need for a risk assessment. In the case of
collective precautionary measures, a process of coordination with the organizations is begun
in order to identify the priority persons so as to provide immediate protection.32! In this
respect, the State has pointed out that it is the result of a commitment assumed by the UNP
Director before the Commission, consisting of “not carrying out an assessment of the risk level
when the IACHR requests new precautionary measures.” 322

The UNP states, in relation to the precautionary measures granted in earlier years, that: (i) as
regards individual measures, protection is provided for at least one year, without conducting a
risk study; and (ii) with respect to collective measures, risk studies are being undertaken at
this time to verify whether they are still called for.323 In its observations to the Draft Report,
the State pointed out that it is UNP policy to conduct “risk reassessments periodically (at least
once a year) after the precautionary measure request”. It indicated that the reassessment of
the risk situation “allows for the determination and definition of the type of protection to be
implemented, and whether it is within the competence of the UNP protection program or of
another State institution.”324

The IACHR recognizes that it is fundamental that the States conduct a situation analysis to
determine, in consultation with the beneficiaries, the suitable measures of protection to be
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Information provided at the meeting with human rights defenders, Bogotd, December 4, 2012.

In its observations to the Draft Report, the State explained that these are not general measures, but that they correspond to
“special situations” addressed by other authorities, mostly the National Police. It further indicated that these measures “do
not require applying the procedures established by the UNP”. Observations of Colombia on the Draft Report of the Inter-
American Commission on Human Rights. Note S-GAIID-13-048140 of December 2, 2013, paras. 159-160.

Information provided at the meeting with the UNP, Bogotd, December 3, 2012.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 162.

Information provided at the meeting with the UNP, Bogotd, December 3, 2012.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 161.
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adopted to protect their rights and, based on this analysis, to make possible the effective and
diligent implementation of the precautionary measures sought. The State has explained that
the UNP “understands that measures must be determined jointly with the beneficiary”, and
that Colombia does not pretend to question “the authority of the IACHR to grant or lift
precautionary measures”. Without prejudice to this, the State indicated that it is “a legal
requisite to keep the precautionary protection measures by the UNP, the conduction of a risk
assessment, and that the resulting conclusion is that the risk is extraordinary or extreme.”325 In
addition, it has noted that the measures requested by the IACHR “are implemented not only by
the UNP [but that in those] cases in which the risk is considered regular [ordinario] after a
reassessment, other agencies adopted measures aimed at addressing these cases....”326

In this scenario, the Commission must highlight that considerations on the implementation and
follow-up of precautionary measures are deemed applicable to all those measures that the
IACHR has issued in previous years, and that have continued to be necessary in view of
situations of risk that continue to persist over time. Also, the Commission wishes to
underscore that the decision whether to lift precautionary measures is exclusively up to the
Commission, in keeping with its norms. The Commission values the reiteration of the State’s
commitment to “implement and follow-up the precautionary measures requested by the
IACHR.”327

The IACHR also notes that while the State should take cognizance of and analyze the situation
of risk to beneficiaries of precautionary measures, this analysis should be done for the purpose
of determining, in conjunction with the beneficiary, the most appropriate measures of
protection. Accordingly, given the binding nature of measures of protection in the inter-
American system, recognized by the State of Colombia,328 and the principle of good faith that
holds in international law, the phase that corresponds to the State in the face of a request for a
measure of protection from the inter-American system is its implementation and follow-up.32°
In that regard, the Commission recalls that implementing measures of protection granted in
the context of international procedures cannot be subordinated to the initiation or exhaustion
of domestic remedies, for that is at odds with the international obligations acquired by the
State.

Implementation of substantive measures of protection and their suitability

As regards the implementation of substantive measures of protection, the members of the UNP
indicated that in the past protection schemes were not adopted while the risk studies were
under way. Nonetheless, they emphasized that in situations of imminent harm the measures
are implemented immediately, while the risk studies are being conducted. In that regard, it
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In this regard, the State indicated that the Ministry of Foreign Affairs “periodically convokes meetings for follow-up and
agreements”, where the different State institutions are represented, as well as the beneficiary of the measures.
Observations by Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 163-164.
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IACHR, Second Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser. L/V/Il. Doc. 66, December 31,
2011, paras. 459-460. See also Constitutional Court, Judgment T524/05, May 20, 2005, ground 7. Available at:
http://www.corteconstitucional.gov.co/relatoria/2005/T-524-05.htm.
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was reported that there are 1,700 protection schemes and that based on the last bidding the
service is to be split among three private operators. By way of follow-up the UNP interviews
the beneficiaries every three months to monitor on the operation of the protection service.330

Nonetheless, civil society considered that the concept of protection used would be limited to
the security provided by the members of the Armed Forces and National Police, even when the
Armed Fforces and National Police are actors in the armed conflict33! and noted the following
as the main failings or limitations in the protection measures: (i) difficulties in access and
limited coverage; (ii) lack of coordination between the protection programs and the programs
for providing assistance to victims,332 lack of protection for the families of those at risk and
limitations when it comes to adopting measures of protection with a differential approach for
persons who enjoy special constitutional protection; (iii) unwarranted delays in implementing
the measures once they have been adopted by the respective offices or agencies;333 (iv)
difficulties due to the lack of certain measures of protection, especially collective measures of
protection;334 (v) in the case of trade union leaders, it was indicated that the difficulty inherent
to the protection program is that it is primarily short-term and individual, the aim being to
take a series of measures focused on particular threats, but which have not been sufficient to
overcome anti-union violence.335

In order for the measures of protection to be adequate, they must be suitable for providing
protection in the situation of risk affecting the person, and to be effective they should produce
the intended results.336 In that regard, the IACHR has constantly said that it is necessary for the
State and the beneficiaries to jointly design the modality of the protection measures in each
specific situation. As a corollary to monitoring the measures of protection implemented, it has
been noted time and again that the States should design policies that enable them to monitor
the effectiveness of the measures selected and to provide constant follow-up on their
evaluation in the face of situations of risk the beneficiaries face.337

During the visit the civil society organizations, among them several organizations that are
beneficiaries of precautionary measures, noted on several occasions that one especially
worrisome aspect is that in the process of doing away with the DAS, the security schemes of
the Protection Program that were assigned to the DAS were gradually assigned to private
security companies. That situation could pose a risk to their own security and their activities,
especially in view of the historic ties that some security companies have with the Autodefensas,
the possible participation in the protection schemes of persons who have demobilized from
those forces, and the lack of experience performing an activity that was originally carried out
by the State. Moreover, there were several expressions of concern over the lack of
coordination between the State and those private security companies with respect to the
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Information provided at the meeting with the UNP, Bogotd, December 3, 2012.

Colombian Commission of Jurists, Observaciones y recomendaciones a los programas de proteccion existentes en Colombia
en el contexto de implementacion de la Ley 1448 de 2011, conocida como “Ley de Victimas”, May 7, 2012, p. 19.

The measures adopted by the mayors’ offices and governors’ offices are not supplemented by programs of services
undertaken by Accién Social, nor does the law or the decrees issued thus far have specific and clear mechanisms of
coordination between the protection programs and the measures of assistance and reparation.

Decree 4912 of 2011 does not expressly establish a term for adopting protection measures once they have been approved
by the CERREM.

Those communities already exposed to an imminent risk require measures other than preventive ones.

Central Unitaria de Trabajadores, Confederacidon General del Trabajo, Confederacién de Trabajadores de Colombia, Informe
a presentar en la 101° Conferencia de la OIT 2012, p. 14.

IACHR, Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/11.124, doc. 5 rev. 1, 2006, para. 133.
IACHR, Second Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/Il., Doc. 66, December 31,
2011, para. 493.
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implementation of the protection schemes. Information was also received on the failings of the
substantive protection schemes provided by private companies and it was said that they
lacked decision-making capacity, which was said to have a direct impact on the effectiveness of
the protection measures.

In this respect, the State highlighted, on the one hand, that even before the UNP was created,
the Ministry of the Interior had already been working for three years “with private security
companies to hire the escorts.” On the other hand, it indicated that “the schemes the DAS had
in place with its staff have been kept by the UNP with its own staff, that is, not through the
companies contracted by the Unit.”338 The State also affirmed that “it is not true that there are
persons linked to the autodefensas, or any person with a judicial record, hired as escorts,” and
that this information has not been proven with cases or specific denunciations339.

In light of the available information, the IACHR recalls that it has recommended that the
activities of risk analysis and implementation of the protection measures should be assigned to
personnel who belong to a State security agency separate from any of those that perform
intelligence and counter-intelligence activities.34° The Commission is of the view that the State
should ensure that the personnel participating in the security schemes inspire trust in the
beneficiaries of the program. The IACHR reiterates that one fundamental element for winning
trust is for the assignment of personnel to be done with the participation of the beneficiaries in
the protection measures.341

In this regard, the IACHR values the State’s efforts to ensure that the personnel in charge of
protection no longer belong to the DAS; nonetheless, according to the information received, the
Director of the UNP had noted that almost all the employees of the DAS were assigned to the
new Unit, with at least 600 former agents of the DAS still part of it,342 thus it could be that
those who formerly performed intelligence and counter-intelligence are now in charge of the
protection functions. In this respect, the State has indicated that the DAS had an area
dedicated exclusively to protection and that “the staff that were in this area, most of which are
now linked to the UNP, were escorts trusted by the beneficiaries of the protection
measures.”343 The State emphasized in that regard that “the UNP has no competence in matters
pertaining to intelligence or counterintelligence [and that] the functions performed by the DAS
in that field were taken over by the National Intelligence Agency, institution that is not in any
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 169-170.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 171-172.

IACHR, Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/11.124. Doc. 5 rev.1, March 7, 2006,
para. 136.

I/A Court H.R., Provisional Measures in the matter of Asunto Mery Naranjo et al. with regard to Colombia. Order of the
Court, March 4, 2011, operative paragraph 3.

El Espectador, Unidad Nacional de Proteccion si estad integrada con exagentes del DAS, May 11, 2012. [Available in Spanish].
See also, International Verification Mission on the Situation of Human Rights Protection in Colombia, November 28 to
December 2, 2011, p. 19.

Observations by Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 174. Regarding this point, in its observations to the Draft Report, the State considered that the
mistrust that may be allegedly caused by the former DAS staff “may become a form of stigmatization, since the fact that a
person has worked for the DAS cannot generate a presumption of guilt, especially when none of these persons have any
open investigations for participating in illegal activities, or a record of a criminal, disciplinary or tax-related.” Observations of
Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140 of December 2,
2013, para. 175.
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way, related to the UNP.”344 Additionally, the State informed that when the escort personnel is
not trusted by the beneficiaries, the UNP makes a change in personnel.345

The Commission also considers that the States should have a State security agency for the
protection programs that is separate from the agencies that conduct intelligence and counter-
intelligence activities; and whose staff is selected, incorporated, educated and trained with
absolute transparency and with the participation of the representatives of the population to
which the programs are geared so as to create bonds of trust between the persons protected
and those in charge of protecting them.34¢ The Commission values the fact that the State of
Colombia, in its observations on the Draft Report, reiterated that it “has separated completely
the tasks of protection from those of intelligence and counterintelligence.”347

With respect to the implementation of collective protection measures, the UNP stated that it
would be implementing specific measures for communities at risk, among them providing
engine boats, boats, and provision of means for communication. During the visit several
beneficiary communities indicated that the collective protection systems should be analyzed
carefully, for while such measures should be collective, on many occasions the State only seeks
to protect their leaders.348 The Commission considers that given the specific needs and
dynamics of the groups that require protection as well as the geographic particularities of the
location of some communities so measures should be coordinated by the State and the
beneficiaries on an ongoing basis, such that they design the modality of every measure of
protection together.349 In this respect, it views positively what the State has reported when it
notes that the UNP has been working on an instrument that allows to “contextualize the
situation of collectives, communities and specific organizations that share characteristics that
determine their risk level,” with the purpose of “advancing in toward providing collective
measures that respond to the needs of the requesters.”350

The civil society organizations indicated the following failings in the institutional response to
the situation of the Afrodescendant population: (i) the lack of understanding of the magnitude
and seriousness of the risk faced by Afro-Colombian leaders, both men and women; (ii) the
failure to take account of leadership changes and the need for a protection arrangement to
look at the group as a whole; (iii) the systematic neglect of the needs for protection continually
demanded by organizations and leaders of the Afro-Colombian population; and (iv) the
inadequacy of the measures actually implemented.35! The information received indicates that,
for example, in Chocé bodyguards were assigned who are not Afro-Colombians, which makes

344

345

346

347

348

349

350

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 173.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 176.

IACHR, Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/11.124. Doc. 5 rev.1, March 7, 2006,
para. 136.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 177.

Information provided at the meeting with human rights defenders and Afrodescendant organizations, Bogota, December 4,
2012.

I/A Court H.R., Matter of the Television Station “Globovisién.” Provisional measures regarding Venezuela. Order of the Court,
November 21, 2007, eleventh considering paragraph.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 178-179.

AFRODES, Informacion de Violacion Desproporcionada de los Derechos Fundamentales de las Comunidades
Afrocolombianas, December 4, 2012, pp. 3-4.
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the security scheme evident.352 In addition, Afro-Colombian organizations have emphasized
that if temporary relocation were necessary, specific mechanisms should be designed to
monitor the levels of risk that take into account the contexts and that include strategies for
continuing and comprehensive accompaniment; and in cases of definitive relocation, not only
should subsistence be guaranteed, but also a process that makes it possible to reconstruct
one’s life project.353

Several Afro-Colombian communities also stated that in some cases, in the context of the
processes for reassessing risk studies, some persons were assassinated after the risk was
characterized as ordinary. In light of the foregoing, they requested the adoption of an
additional mechanism to guarantee coordination, at the local level, of the institutions in charge
of protection.354 They further indicated that flexibility in the measures of protection should be
guaranteed, taking into account the constant reworking of the strategies of violence by the
illegal armed actors.355 They also considered that the “constitutional presumption of risk”
established by the Constitutional Court is a fundamental principle for addressing the
particularities of the situations of risk faced by Afro-Colombian communities, organizations,
leaders, and persons.356

On this point, the Commission reminds the State of the need to adequately develop and
implement the differential approach in protection measures implemented on behalf of
Afrodescendant persons and communities. The Commission insists that when it comes to
deciding on, implementing, and following up on the protection measures, the State should take
into consideration geographic location and the needs and special situation that
Afrodescendant communities have faced in the context of the armed conflict.

The IACHR has also closely monitored the situation of women, organizations of women human
rights defenders, leaders who work on issues of land restitution, and women beneficiaries of
precautionary measures. In this respect, the UNP noted that there is a Special Protection
Protocol designed in coordination with UN Women and that special measures have been
adopted such as including the nuclear family group in the measures of protection, providing
female bodyguards, and providing bulletproof vests adapted to women’s physique.357 In this
regard, the I[ACHR takes into account that the Protocol establishes special directives for the
application of the protection program when the cases involve women at risk, including
protection strategies, and provides that the risk assessment and the adoption of measures
must consider “the specifics and vulnerabilities by age, ethnicity, gender, disability, sexual
orientation, urban or rural background of the women”, as well as a “sub differential focus” that
contemplates other specific characteristics in the case of “black women, afrocolombian
women, palenqueras (afrocolombian women from the Caribbean coast who follow African
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International Verification Mission on the Situation of Human Rights Protection in Colombia, November 28 to December 2,
2011, p. 28.

AFRODES, Documento concertado con alternativas para mejorar la efectividad del Programa de Proteccion coordinado por la
Direccion de Derechos Humanos del Ministerio del Interior y de Justicia.

AFRODES, Documento concertado con alternativas para mejorar la efectividad del Programa de Proteccion coordinado por la
Direccidn de Derechos Humanos del Ministerio del Interior y de Justicia.

AFRODES, Documento concertado con alternativas para mejorar la efectividad del Programa de Proteccion coordinado por la
Direccidn de Derechos Humanos del Ministerio del Interior y de Justicia.

AFRODES, Documento concertado con alternativas para mejorar la efectividad del Programa de Proteccion coordinado por la
Direccion de Derechos Humanos del Ministerio del Interior y de Justicia.

It refers to the “Specific protocol focused on gender and the rights of women”, issued by the Resolution 805 of 2012, which
also had the support of the MAPP/OAS during the drafting process.” Observations of Colombia on the Draft Report of the
Inter-American Commission on Human Rights. Note S-GAIID-13-048140 of December 2, 2013, paras. 167, 184.

Inter-American Commission on Human Rights | IACHR



100 | Truth, Justice and Reparation

189.

190.

191.

traditions) and raizales (ethnic group with Afro-Anglo-Antillean traditions)”358. In this
framework, the Commission recognizes the existence of a gender approach aimed at
identifying the particularities and specific risks faced by communities of women such as
indigenous women leaders, women human rights defenders, and women journalists, among
others, as an important step forward in the protection program.35° According to the numbers
provided by the State, the protection program with differential gender focus protects a total of
1,074 women.360

Without prejudice to the Commission recognizing the policies developed by the State in this
regard, in the meetings held during the visit3¢1 the Commission was deeply concerned to
receive the following information: (i) one of the main obstacles to protecting women victims is
impunity,362 given that the risk factors continued to be active; (ii) women continuously face
situations of insecurity, in particular they continue receiving threatening pamphlets from
illegal armed groups without the necessary measures having been adopted in the face of new
situations of risk; (iii) the differential approach in the protection programs is reportedly not
being implemented, for the protection mechanisms continue to be gender-neutral in how they
understand and analyze situations; (iv) the programs do not offer specialized protection given
that, for example, the same modalities used for men continue to be applied for protecting
women; (v) it must be recognized that the situation of women leaders and women human
rights defenders is serious not only in light of the sociopolitical situation, but also due to the
context of gender violence and gender discrimination;363 (vi) it is difficult for the authorities to
understand the comprehensive approach to protection for women;3¢4 and (vii) to date, the risk
studies are permeated by stereotypes.365

In this context, while the IACHR values the efforts made by the State to develop a differentiated
approach to implementing protection programs, it highlights that such an approach needs to
be applied consistently in each of the actions taken by those programs. Accordingly, it is
essential that measures be taken to train all the personnel of the different offices for the
purpose of ensuring its continuing application.

The IACHR has already established that the situation of risk to which groups of women may be
exposed does not affect all women equally.3¢¢ In that regard, the Commission has reiterated
the need for a comprehensive protection program that adapts to their needs and takes into
account their aggravated situation of vulnerability due to the impact of the armed conflict on
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Observations by Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, paras. 185-186. The State has also informed of other complementary measures that are promoted by
Resolution 805 of 2012, among them, those aimed at ensuring health, social security and assistance to lactating mothers,
and women victims of forced displacement. Observations of Colombia on the Draft Report of the Inter-American
Commission on Human Rights. Note S-GAIID-13-048140 of December 2, 2013, paras. 187-191.

IACHR, Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/I.124. Doc. 5 rev.1, March 7, 2006,
recommendation 7.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 192.

The IACHR held a general meeting on the situation of women in Colombia and held a working meeting with beneficiaries of
precautionary measures from the organizations Colectivo de Mujeres al Derecho, Corporacion Casa de la Mujer, Liga de
Mujeres Desplazadas, and Observatorio de Género, among others.

Colombian Commission of Jurists, Observaciones en relacién con la situacion de proteccion a las mujeres victimas. May 7,
2012, p. 2.

Corporacion Sisma Mujer, Situacion de las mujeres en Colombia, December 4, 2012, p. 15.

Corporacién Sisma Mujer, Situacion de las mujeres en Colombia, December 4, 2012, p. 14.

Corporacién Sisma Mujer, Situacion de las mujeres en Colombia, December 4, 2012, p. 16.

IACHR, Violence and Discrimination against Women in the Armed Conflict in Colombia, OEA/Ser/L/V/Il. 124/Doc. 6, October
18, 2006, para. 140.
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their lives. Accordingly, the Commission considers it necessary to strengthen the protection of
the women’s organizations working within the country, especially those that are promoting
the restitution of lands and who have been subjected to different types of gender violence. The
Commission further notes the multiple levels of vulnerability to which indigenous and
Afrodescendant women may be exposed.

As for the protection of LGBTI persons, the IACHR takes note of the information provided by
several organizations regarding a variety of failings in the implementation of the measures of
protection. Specifically, the organizations consider it necessary for the State to adopt measures
of protection that do not re-victimize persons at risk,3¢7 since the protection program does not
include any special measures for this population, nor does it recognize the particularities of the
transgender community. They noted certain differentiated risks, such as sexual violence, that
are not taken into account when it comes to conducting risk assessments, thereby placing the
defenders of the rights of the LGBTI population in a situation of twofold discrimination when
they request measures of protection.368 Similarly, they argued that so long as a differentiated
approach is not incorporated to the protection schemes for LGBTI defenders, the measures
implemented will not be effective for guaranteeing their rights.36°

The Commission urges the State to adopt immediate actions to include an approach that takes
into account the gender expression, gender identity, and sexual orientation of the persons who
turn to the protection program in the relevant protocols, guidelines, risk assessment
procedures, and implementation of and follow-up to measures of protection. In this context, it
is considered necessary for all the authorities to work jointly to create guidelines and to train
the pertinent authorities as to how their situation of risk should be assessed in light of the
various forms of violence and social exclusion experienced by LGBTI persons and by human
rights defenders who work on this issue. In its observations to the Draft Report, the State
pointed out that when conducting the process of information gathering by the risk analysts
“consideration is given to aspects included in the jurisprudence of the Constitutional Court,
that use a differential treatment in the attention and assessment of the risks of some
population groups serviced by the Unit”, including among them women and LGBTI persons as
subject to special protection. In this regard, the State indicated that in reaching a decision,
variables are used in the framework of the “standard instrument for the assessment of
individual risk” and some of the aspects considered are “the person’s condition, their profile,
the differential focus, the personal risk background, the context assessment, and the
affectation of the rights to life, integrity, liberty and personal security.”370

During the visit, the UNP reported that it is implementing a Decree for survivors of the
Patriotic Union (Unién Patriética) and the Communist Party (Partido Comunista), which was
fully coordinated with them. More recently, the State informed that Decree 2096 of 2013 had
been issued and that protection measures were put in place for persons that belong to that
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Colombia Diversa, Impunidad Sin Fin, Informe de Derechos Humanos de Lesbianas, Gay, Bisexuales, y Personas Trans en
Colombia, 2010-2011, Capitulo I: La justicia es ciega ante la evidencia de crimenes por perjuicio (Catalina Lleras), Bogota,
2013.

International Verification Mission on the Situation of Human Rights Protection in Colombia, November 28 to December 2,
2011, p. 28.

Colombia Diversa, Impunidad Sin Fin, Informe de Derechos Humanos de Lesbianas, Gay, Bisexuales, y Personas Trans en
Colombia, 2010-2011, Capitulo I: La justicia es ciega ante la evidencia de crimenes por perjuicio (Catalina Lleras), Bogota,
2013.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 195.
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population sector.”37! It was also indicated that specific measures were implemented to
protect trade union leaders and human rights defenders. In particular, it was noted that 2012
saw the lowest rate of homicides against union leaders in the last 20 years, and that many of
those homicides were not related to their union activity.372

Investigation as a means for identifying and removing risk and preventing
repetition

Even though the IACHR understands the scope of authority and limitations of the UNP when it
comes to investigation, and that it is necessarily an issue that requires coordination with the
appropriate agencies, it is necessary to point out that members of civil society, persons
covered by the protection programs, and beneficiaries of precautionary and provisional
measures have consistently and repeatedly insisted on the need to investigate the continuing
threats, harassment, and acts of violence to which they continue to be subjected despite their
participation in the protection programs.

The Commission emphasizes in this regard that it is essential that the protection
mechanisms coordinate with the corresponding investigative agencies and offices so as to
clarify the sources of risk and to identify and punish the possible perpetrators. Progress in
the investigations would also make it possible to supplement the effectiveness of the
measures of protection adopted and to deactivate those elements that endanger the
persons covered by the protection programs.

The Commission recalls that “the most effective way to protect [..] is by effectively
investigating the acts of violence, and punishing the persons responsible”373 and appeals to the
State to undertake exhaustive and independent investigations into the attacks suffered by all
persons covered by the protection programs, including those beneficiaries of precautionary
measures of the Commission and provisional measures of the Court, whose situation of risk
persists over time due to the patterns of violence that led them to be granted in the first place.

Finally, the Commission wishes to note that independent of the issuance of protective orders
or measures of protection, the State has the duty to investigate and clarify alleged acts of
intimidation and harassment, as well as attacks. Accordingly, it urges the State to redouble its
efforts and to strengthen the institution in relation to this important task, which is still
pending.
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 197.

Information provided at the meeting with the UNP, Bogotd, December 3, 2012.

IACHR, Report on the Situation of Human Rights Defenders in the Americas, OEA/Ser.L/V/11.124., Doc. 5 rev.1, March 7, 2006,
para. 202.
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Recommendations

199.

Considering what is indicated in this section, the Commission recommends to the Colombian
State:

1. That it adopt, as soon as possible, the measures necessary to prevent State agents from
committing violations of human rights and international humanitarian law. Those
measures should include: (a) a serious, impartial, and effective investigation into all
cases that involve alleged violations of human rights and IHL, as well as of all those
persons who have planned, ordered, and/or perpetrated such acts; and (b) intensive
training in human rights law and IHL.

2. That it adopt the appropriate measures for the members of the security forces who are
allegedly involved in cases of violations of human rights or IHL to be suspended from
active duty until a final decision is issued in the disciplinary or criminal proceedings in
such cases.

3. That it adopt, as soon as possible, the measures necessary to dismantle the Autodefensas
who did not participate in the collective demobilizations from 2003 to 2006, and to
dismantle the armed groups that emerged after the demobilization of the paramilitary
organizations or that continue to pursue the same objectives.

4. That it adopt the appropriate measures to adequately prevent forced disappearances.

That it adopt the measures necessary for having a registry with public access that is
updated, unified, and vetted concerning persons who have been forcibly disappeared in
Colombia, with information broken down by age, gender, ethnicity, and people, among
others.

1<

6. That it adequately investigate, clarify, and punish the cases of forced disappearance that
are still in impunity.

7. That it adopt the relevant measures to guarantee the effectiveness of the Urgent Search
Mechanism or any other mechanism that makes it possible to immediately recover
disappeared persons.

8. That it continue making progress in recovering the bodies of the disappeared,
identifying them correctly, and appropriately delivering them to their next of kin.

9. That it ensure that those cases under the rubric of “false positives” go forward in terms
of prosecuting and punishing the direct perpetrators and the masterminds and that it
continue following up on the 15 measures stipulated by the Ministry of Defense in 2008,
with a view to preventing extrajudicial executions.

10.  That it adopt the measures necessary for ensuring the protection of civilians and that
contribute to a precise delimitation of proportionality in the use of force in the context
and outside of the situation of armed confrontation.

11.  That it adopt the corresponding measures to ensure that extrajudicial executions are

investigated in the competent jurisdiction, i.e. the regular jurisdiction. In addition, the
Commission urges the State to give impetus to proceedings under way in cases of
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12.

13.

14.

15.

16.

17.

extrajudicial executions, and culminate them within a reasonable time, in keeping with
the standards of due diligence in investigations.

That it require the competent authorities to take into account international standards on
protection, especially the considerations spelled out in the “Second Report on the
Situation of Human Rights Defenders.”

It urges the State to implement the measures necessary to guarantee, in the processes of
risk assessment, assignment of protection schemes, and review of their suitability, the
adequate participation, communication and coordination with the persons protected by
the protection program as well as the beneficiaries of precautionary measures
requested by the IACHR and provisional measures ordered by the Inter-American Court.

It urges the State to secure access to information regarding the reasons for their
decisions and procedures on risk assessment in light of the existing legislation and
international standards.

It encourages the National Protection Unit and competent authorities to actually apply
the different differential approaches in all their procedures at this time. To that end,
ongoing training of all the staff involved will be necessary, along with a periodic review
of the processes implemented.

It urges the National Protection Unit to adopt the measures necessary for reinforcing the
protection provided in the interior of Colombia, especially in rural areas. In particular, it
urges the UNP to adopt urgent measures to protect those persons who are engaged in
processes for land restitution and the protection of human rights as a consequence of
the armed conflict.

It urges the State to redouble its efforts to investigate the facts that lead persons to enter
and remain in the protection programs for the purpose of establishing as matter of State
policy that investigations will be pursued as a preventive measure.
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CONSTITUTIONAL AND LEGAL FRAMEWORK

200.

201.

In this chapter, the Commission will examine the general standards on judicial guarantees and
judicial protection, pertinent considerations regarding their application from the standpoint of
international human rights law and international humanitarian law, given their
complementary nature, and the framework of norms governing transitional justice processes.
In this context, and taking account of the observations presented by the State regarding its
understanding of the obligations incumbent upon it in the context of transitional justice, the
Commission will make a number of considerations on how the State’s international obligations
in this area must be accommodated in the design of a strategy of transitional justice that
comports with the jurisprudence constante of the inter-American system’s organs for the
protection of human rights and the applicable rules of IHL.

States obligations under Articles 1(1), 8 and 25 of the American Convention

In its articles 8 and 25, the American Convention recognizes the rights to judicial guarantees374
and to judicial protection.375 In that regard, the Inter-American Court has defined impunity as
“the overall lack of investigation, tracking down, capture, prosecution and conviction of those

374

375

Article 8 of the American Convention reads as follows:

1. Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent,
and impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature made
against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature.

2. Every person accused of a criminal offense has the right to be presumed innocent so long as his guilt has not been proven
according to law. During the proceedings, every person is entitled, with full equality, to the following minimum guarantees:

a.  theright of the accused to be assisted without charge by a translator or interpreter, if he does not understand or

does not speak the language of the tribunal or court;
prior notification in detail to the accused of the charges against him;
adequate time and means for the preparation of his defense;

d.  the right of the accused to defend himself personally or to be assisted by legal counsel of his own choosing, and
to communicate freely and privately with his counsel;

e. theinalienable right to be assisted by counsel provided by the state, paid or not as the domestic law provides, if
the accused does not defend himself personally or engage his own counsel within the time period established by
law;

f. the right of the defense to examine witnesses present in the court and to obtain the appearance, as witnesses, of
experts or other persons who may throw light on the facts;

g. theright not to be compelled to be a witness against himself or to plead guilty; and

h.  the right to appeal the judgment to a higher court.

3. A confession of guilt by the accused shall be valid only if it is made without coercion of any kind.

4. An accused person acquitted by a nonappealable judgment shall not be subjected to a new trial for the same cause.

5 Criminal proceedings shall be public, except insofar as may be necessary to protect the interests of justice.

Article 25 of the American Convention provides that:

1. Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal
for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned
or by this Convention, even though such violation may have been committed by persons acting in the course of their official
duties.

2. The States Parties undertake:

a to ensure that any person claiming such remedy shall have his rights determined by the competent authority
provided for by the legal system of the state;

b to develop the possibilities of judicial remedy; and

c.  toensure that the competent authorities shall enforce such remedies when granted.

oo
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responsible for violating the rights protected by the American Convention”37¢ and has
emphasized the point that “the State has the obligation to use all the legal means at its disposal
to combat that situation, since impunity fosters chronic recidivism of human rights violations,
and total defenselessness of victims and their relatives.”377

In addition, as to the relationship between the right recognized in Article 25 of the Convention
and the obligations set forth in its Articles 1(1) and 2, the Court has written that:

Article 25 is closely linked to the general obligation in Article 1.1 of the American
Convention, in that it assigns duties of protection to the States Parties through their
domestic legislation, from which it is clear that the State has the obligation to design and
embody in legislation an effective recourse, and also to ensure the due application of the
said recourse by its judicial authorities.378 At the same time, the State’s general duty to
adapt its domestic law to the stipulations of said Convention in order to guarantee the
rights enshrined in it, established in Article 2, includes the enactment of regulations and
the development of practices that seek to achieve an effective observation of the rights and
liberties enshrined in it, as well as the adoption of measures to suppress the regulations
and practices of any nature that imply a violation to the guarantees established in the
Convention.379

The Court has also held that under the principle of non-discrimination recognized in Article
1(1) of the American Convention, members of groups at risk must be guaranteed access to
justice, making it imperative “that States offer effective protection that considers the
particularities, social and economic characteristics, as well as the situation of special
vulnerability, customary law, values, customs, and traditions.”380

For its part, the Commission has established that when effective remedies are not in place to
propel State institutions to intervene, the most vulnerable sectors of the civilian population -
indigenous peoples and Afro-descendant communities, displaced children and adolescents,
and women, and displaced persons, inter alia— are left to the mercy of armed actors who opt
for strategies that instill terror and lead to the forced displacement of survivors, but that also
make it difficult to ascertain what happened, relegate those killed to oblivion and create a state
of confusion that makes it difficult to decipher the causes of the violence and put a stop to them
through the rule of law.381 The Commission recalls that States must take the measures
necessary to facilitate victims’ access to adequate and effective remedies both for reporting the
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See, inter alia, |/A Court H.R., Case of Ivcher Bronstein v. Peru. Judgment of February 6, 2001. Series C No. 74, para. 186; I/A
Court H.R., Case of the Constitutional Court v. Peru. Judgment of January 31, 2001. Series C No. 71, para. 123; I/A Court H.R.,
Case of Bdmaca Veldsquez v. Guatemala. Judgment of November 25, 2000. Series C No. 70, para. 211.

See, inter alia, |/A Court H.R., Case of the “White Van” (Paniagua Morales et al.) v. Guatemala. Judgment of March 8, 1998.
Series C No. 37, para. 173; I/A Court H.R., Case of Blake. Reparations (Art. 63(1) American Convention on Human Rights).
Judgment of January 22, 1999. Series C No. 48, para. 64; Case of Loayza Tamayo. Reparations (Art. 63(1) American
Convention on Human Rights). Judgment of November 27, 1998. Series C No. 170.

See, inter alia, 1/A Court H.R., Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Merits, Reparations and
Costs. Judgment of August 31, 2001. Series C No. 79, para. 135; Case of the “Street Children” (Villagrdn Morales et al.) v.
Guatemala. Merits. Judgment of November 19, 1999. Series C No. 63, para. 237.

See, inter alia, /A Court H.R., Case of Reverdn Trujillo v. Venezuela. Preliminary Objection, Merits, Reparations and Costs.
Judgment of June 30, 2009. Series C No. 197, para. 60; Case of Castillo Petruzzi et al. v. Peru. Merits, Reparations and Costs.
Judgment of May 30, 1999. Series C No. 52, para. 207.

See, I/A Court H.R. Case of Rosendo Cantu et al. v. Mexico. Preliminary Objection, Merits, Reparations and Costs. Judgment
of August 31, 2010. Series C No. 216, para. 184; Case of Ferndndez Ortega et al. v. Mexico. Preliminary Objection, Merits,
Reparations and Costs. Judgment of August 30, 2010. Series C No. 215, para. 200.

IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 29

Organization of American States | OAS



205.

206.

207.

Chapter 3: Constitutional and Legal Framework | 109

commission of crimes and to obtain reparations for the harm suffered and in this way help
prevent their repetition.382

In the face of this situation, the Commission has maintained that the right to truth should not be
restricted through legislative or other measures. The IACHR has established that the existence of
factual or legal impediments -like amnesty laws- that obstruct access to information about the
facts and circumstances surrounding a violation of a fundamental right, and that stand in the way
of instituting judicial remedies in domestic jurisdiction, are incompatible with the right to judicial
protection recognized in Article 25 of the American Convention. The process of determining the
truth requires that the right to seek and receive information be exercised freely, and that
measures are taken to ensure that the judiciary is given the authority to undertake and
complete the respective investigations.383

Whenever the conduct of those who participate in an armed conflict results in the commission
of crimes against humanity, war crimes and/or violations of human rights in the form of
assassinations, forced disappearances, rapes, forced movement or displacement, torture,
inhumane acts aimed at causing death or inflicting serious physical and psychological pain and
suffering, attacks on the civilian population or their property, and recruitment of children and
adolescents, States have, under customary international law and treaties, an obligation to
investigate the facts and prosecute and punish those responsible. These are serious violations
of human rights that are not subject to any statute of limitations and/or amnesty; if not
promptly solved, they can engage the State’s international responsibility and open the door to
universal jurisdiction to establish the individual criminal liability of the persons involved.384 In
its observations on the Draft Report, the State comments that under the Inter-American
Court’s judgment in the case of EI Mozote v. El Salvador, in transitions from armed conflict to
peace, the State’s only obligation would be to investigate “international crimes” and punish
those leaders most responsible. The Commission will respond to the State’s argument in the
section that concerns the normative framework on transitional justice.

In cases of extrajudicial executions, forced disappearances, torture and other serious violations
of human rights, the case-law of the Inter-American Court has been that:

conducting ex officio a prompt, genuine, impartial and effective investigation is a
fundamental factor and a condition for the guarantee and protection of certain rights
affected by these situations, such as personal liberty, personal integrity and life. In these
cases, the State authorities must conduct this investigation as an inherent juridical
obligation, over and above the procedural activity of the interested parties, by all available
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IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 41.
Furthermore, the “Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Violations of
International Human Rights and Humanitarian Law” provide that the States should: (a) make known, by official and private
mechanisms, all remedies available against violations of international human rights and humanitarian law norms; (b) adopt,
during judicial, administrative, or other proceedings that have a negative impact on the victims’ interests, measures to
protect their privacy, as appropriate, and guarantee their security, and that of their next-of-kin and witnesses against any
act of intimidation or retaliation; and (c) use all appropriate diplomatic and legal means for the victims to be able to exercise
their right to pursue remedies and obtain reparation for violations of international human rights and humanitarian law
norms. UN, Economic and Social Council, Final Report of Special Rapporteur Cherif Biassiouni pursuant to Resolution
1999/33 of the Commission on Human Rights on “The right to restitution, compensation and rehabilitation for victims of
gross violations of human rights and fundamental freedoms” and “Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Violations of International Human Rights and Humanitarian Law,” attached to the
report, E/CN.4/2000/62 January 18, 2000, p. 9.

IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 30.

Cf. IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, para. 34.
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legal means and designed to determine the truth. In addition, depending on the right that is
in danger or alleged to have been violated [...], the investigation must endeavor to ensure
the pursuit, capture, prosecution and eventual punishment of all the authors of the facts,
especially when State agents are or may be involved.385

In complex cases, the obligation to investigate includes the duty to direct the efforts of the
apparatus of the State to clarify the structures that allowed these violations, the reasons for
them, the causes, the beneficiaries and the consequences, and not merely to discover,
prosecute and, if applicable, punish the direct perpetrators. In other words, the protection
of human rights should be one of the central purposes that determine how the State acts in
any type of investigation.386

As part of the obligation to investigate extrajudicial executions [...], the State authorities
must determine, by due process of law, the patterns of collaborative action and all the
individuals who took part in the said violations in different ways, together with their
corresponding responsibilities.387 [t is not sufficient to be aware of the scene and material
circumstances of the crime; rather it is essential to analyze the awareness of the power
structures that allowed, designed and executed it, both intellectually and directly, as well
as the interested persons or groups and those who benefited from the crime
(beneficiaries). This, in turn, can lead to the generation of theories and lines of
investigation, the examination of classified or confidential documents and of the scene of
the crime, witnesses, and other probative elements, but without trusting entirely in the
effectiveness of technical mechanisms such as these to dismantle the complexity of the
crime, since they may not be sufficient. Hence, it is not a question of examining the crime in
isolation, but rather of inserting it in a context that will provide the necessary elements to
understand its operational structure.388

Indeed, under the case-law of the Inter-American Court, in cases involving grave human rights
violations committed in a context of massive and systematic violations, the obligation to
investigate cannot be ignored or made conditional on domestic legal provisions, decisions or
actions of any kind.38° And while the Court has written that the duty to investigate is an
obligation of means and not results,3%° it has also held that “every State decision that is part of
the investigative process, as well as the investigation as a whole, must be directed at a specific
goal, the determination of the truth and the investigation, pursuit, capture, prosecution and, as
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See, inter alia, |/A Court H.R. Case of Manuel Cepeda Vargas v. Colombia. Preliminary Objections, Merits, Reparations and
Costs. Judgment of May 26, 2010. Series C No. 213, para. 117; Case of Valle Jaramillo et al. v. Colombia. Merits, Reparations
and Costs. Judgment of November 27, 2008. Series C No. 192, para. 101; Case of the Pueblo Bello Massacre v. Colombia.
Judgment of January 31, 2006. Series C No. 140, para. 143.

I/A Court H.R. Case of Manuel Cepeda Vargas v. Colombia. Preliminary Objections, Merits, Reparations and Costs. Judgment
of May 26, 2010. Series C No. 213, para. 118.

See, I/A Court H.R. Case of Valle Jaramillo et al. v. Colombia, Merits, Reparations and Costs, Judgment of November 27,
2008. Series C No. 192, para. 101; Case of the “Mapiripdn Massacre” v. Colombia. Judgment of September 15, 2005. Merits,
Reparations and Costs, Series C No. 134, para. 219.

See, inter alia, /A Court H.R. Case of Manuel Cepeda Vargas v. Colombia. Preliminary Objections, Merits, Reparations and
Costs. Judgment of May 26, 2010. Series C No. 213, para. 119.

See, inter alia, 1/A Court H.R. Case of the Rio Negro Massacres v. Guatemala. Preliminary Objection, Merits, Reparations and
Costs. Judgment of September 4, 2012 Series C No. 250, para. 190; Case of Contreras et al. v. El Salvador. Merits,
Reparations and Costs. Judgment of August 31, 2011 Series C No. 232, para. 127.

See, inter alia, 1/A Court H.R. Case of Pacheco Teruel et al. v. Honduras. Merits, Reparations and Costs. Judgment of April 27,
2012. Series C No. 241, para. 129; Case of Veldsquez Rodriguez v. Honduras. Judgment of July 29, 1988. Series C No. 4,
para. 177.
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appropriate, punishment of those responsible for the facts.”3°1 Therefore, investigation and
prosecution of serious cases of human rights violations are basic elements of the rights
established in articles 8 and 25 of the American Convention.

Justice for cases of human rights and international humanitarian law
violations

The Commission observes with concern that one of the central and most pressing
challenges for Colombia today is to correct the problem of impunity that attends serious
human rights violations and breaches of IHL. After reviewing the information summarized
throughout this report, the inevitable conclusion is that major obstacles still make it very
difficult for victims of human rights violations and their next of kin to obtain justice in
Colombia.

As the State itself has acknowledged, this situation is a consequence of the lack of an effective
response by the system to process the high number of cases that have occurred in the context
of the internal armed conflict or that have been facilitated by it, as well as certain structural
obstacles that keep judicial proceedings from being resolved in a reasonable time, go forward
in a coordinated manner with investigations that could turn out to be related, and not only lead
to the identification and punishment of the persons responsible for human rights violations,
but also to the dismantling of the structures that facilitated the commission of those
violations.392

The Commission appreciates the efforts taken by the State to correct these problems, make its
system of justice more efficient, and endow it with more technical, human and financial
resources. The Commission must also make the point that the many vehicles and laws in force
to investigate, prosecute and punish cases involving human rights violations and breaches of
[HL must be coordinated and provide each other with feedback.

In the next paragraphs, the Commission will recount the information it has on the question of
justice in Colombia. In that regard, in order to evaluate the application of the principle of
complementarity established in the Rome Statute, the Prosecutor from the ICC did an analysis
of the internal judicial proceedings. She indicated that as of November, 2012, convictions have
been handed down against 218 members of the FARC and 28 members of the ELN, for such
crimes as murder, forced displacement, hostage-taking, torture and recruitment of children
and adolescents. Some high-ranking members of these groups, among them heads of the FARC
and of the ELN and their respective seconds, have been convicted in absentia. Eight current
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See, inter alia, 1/A Court H.R. Case of the Rio Negro Massacres v. Guatemala. Preliminary Objection, Merits, Reparations and
Costs. Judgment of September 4, 2012 Series C No. 250, para. 192; Case of Ibsen Cdrdenas and Ibsen Pefia v. Bolivia. Merits,
Reparations and Costs. Judgment of September 1, 2010, Series C No. 217, para. 153; Case of Cantoral Huamani and Garcia
Santa Cruz v. Peru. Preliminary Objection, Merits, Reparations and Costs. Judgment of July 10, 2007. Series C No. 167,
para. 131.

Information provided at the meeting with the Office of the Attorney General authorities, held in Bogotd on December 4,
2012. Also, during the visit the Commission received information concerning a work stoppage by judges, prosecutors and
employees of the Judiciary and the Office of the Attorney General of the Nation in connection with the right to income
equalization of municipal and circuit court judges, which requires that they receive 80% of what their immediate supervisor
receive, salary and benefits combined. Note from ASOJUDICIALES, November 21, 2012.
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and former members of the Secretariat of the FARC -its highest-ranking body- and four
current members of the ELN’s Central Command have also been convicted in absentia.393

According to information compiled by the IACHR as it was preparing its report, 14 persons had
either been found guilty or were convicted in Justice and Peace proceedings. The ICC
Prosecutor reported that, according to its analysis, as a result of the facts brought to light in the
Justice and Peace proceedings, 10,780 cases had been brought in the ordinary justice system,
to investigate the possible responsibility of third parties implicated in the incidents3¢ and 23
paramilitary leaders were found guilty in courts of ordinary jurisdiction.39>

According to the ICC Prosecutor, the available information indicates that of the 57 leaders or
commanders of armed paramilitary groups, 46 are alive and 30 have been found guilty of
crimes that fall under the ICC’s jurisdiction; these crimes include murder, forcible
displacement, enforced disappearance, abduction, and child recruitment. Another 13 are being
prosecuted under the Justice and Peace Law, and five are standing trial in courts of ordinary
jurisdiction.3%¢ Of the 30 paramilitary leaders already convicted, 26 were convicted of murder,
11 of forcible displacement, 6 of kidnapping, 3 of child recruitment, and 2 of rape.397 Seven of
the ten most senior paramilitary leaders extradited to the US have also been convicted by
ordinary courts, even after their extradition.398

The Prosecutor also reported that the statements given by demobilized members revealed that
informal agreements had been struck between paramilitary groups and certain members of
Congress, public officials, members of the Army, the Police and private entities. Reportedly,
public officials at the local, regional and national level entered into informal arrangements
with paramilitary leaders whereby the latter used their military domination over large areas of
the country to secure electoral victories, security guaranties, for economic profit and
ultimately to take control over the State,39° thereby allowing paramilitary power to infiltrate
the institutions of the State.400 It was also reported that as of August 2012, over 50 former
congressmen had been convicted by the Supreme Court, 40! and three senators and a governor
were convicted of murder, forced disappearances, abduction and torture.*02

In that regard, the Commission has closely followed the domestic proceedings associated with
the investigation into the so-called “parapolitics” and, since 2008, has observed the threats and
harassment to which some magistrates involved in those investigations have been
subjected.403
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Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 12.
Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 165.
Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 166.
Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 166.
Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 169.
Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 171.
Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 174.
Supreme Court of Justice, Chamber of Criminal Cassation. Ruling against José Maria Imbeth Bermudez, January 12, 2012, at
35227, p. 5, para. 4.

Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 177.
Cf. International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 178.
IACHR, Annual Report 2008, OEA/Ser.L/V/I1.134, Doc. 5 rev. 1, February 25, 2009, Chapter IV. Colombia, para. 137; IACHR,
Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 193; IACHR, Annual
Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia, para. 220. See, also, IACHR, Hearing on
Allegations of alliances between politicians and paramilitaries in Colombia, March 23, 2009. Available at:
http://www.oas.org/es/cidh/audiencias/hearings.aspx?lang=en&session=8.
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With respect to acts attributable to State officials, the Prosecutor of the ICC held that, according
to the Colombian authorities, 207 members of the armed forces have been convicted of the
murder of civilians within ICC temporal jurisdiction, with sentences ranging from 9 to 51 years
of imprisonment. The Prosecutor also reported that her Office had information about 27
convictions for abetting and concealment of the murder of civilians, with sentences ranging
from 2 to 6 years’ imprisonment. The Human Rights and International Humanitarian Law Unit
is investigating 1,669 cases of extrajudicial killings of civilians attributed to military forces and
represented as combat death; the number of victims could reach 2,896.404

From the information received, the ICC Prosecutor concluded that: (i) with respect to the
FARC: there are numerous proceedings for murder, 15 convictions and 2 ongoing proceedings
for the crime of forcible displacement, 4 convictions and 20 ongoing proceedings for the crime
of forced disappearance,*%5 5 convictions and 8 ongoing proceedings for the crime of torture,
31 convictions and one ongoing proceeding for illegal recruitment and use of children, 19
convictions for targeting indigenous and Afro-Colombian peoples; (ii) with respect to the ELN:
there are numerous proceedings ongoing for murder, 2 convictions for forcible displacement,
one ongoing proceeding for enforced disappearances, 5 convictions for torture, 4 convictions
for the illegal recruitment and use of children; (iii) in respect of paramilitary groups:
numerous proceedings are ongoing for murder, 71 convictions and 25 proceedings ongoing for
forcible displacement, 2 convictions and 14 proceedings ongoing for rape and sexual violence,
130 convictions and 422 proceedings ongoing for forced disappearances,*%® two convictions
and 62 proceedings ongoing for torture, 19 convictions for illegal recruitment and use of
children, and 141 convictions and 11 proceedings ongoing for targeting indigenous and Afro-
Colombian people; (iv) with respect to the Army: numerous proceedings are ongoing for the
crime of murder, 2 proceedings are ongoing for forcible displacement, 2 convictions and 3
proceedings ongoing for rape and sexual violence, 15 convictions and 110 proceedings
ongoing for forced disappearances,497 41 convictions and 29 proceedings ongoing for the
crime of torture, and 29 convictions and 2 proceedings ongoing for targeting indigenous and
Afro-Colombian persons; and (v) with respect to members of the Police and other State actors:
three convictions for murder, one conviction and one ongoing proceeding for forcible
displacement, two convictions and 53 ongoing proceedings for enforced disappearances, 5
convictions and 22 ongoing proceedings for torture, and one ongoing proceeding for targeting
indigenous and Afro-Colombian persons.408

During the visit the National Human Rights and International Humanitarian Law Unit indicated
that its mandate is to investigate all cases of violations of human rights and breaches of IHL. It
also reported that while the Unit started with 25 prosecutors, it had been strengthened and
now has 115 prosecutors -25 of whom are assigned exclusively to the Labor Union Subunit; it
also has 300 judicial police detectives. It explained that special projects are underway
concerning: (i) crimes committed by State agents (extrajudicial executions); (ii) trade unions;
(iii) cases before the inter-American system; and (iv) members of the Unién Patridtica. The
Unit also reported that 9,300 investigations are currently underway, 7,000 cases have been
achived, and 3000 convictions have been won since 1994. Finally the Unit acknowledged that
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International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, para. 180.

The Prosecutor pointed out that the alleged conduct includes cases which are classified under Colombian law as enforced
disappearance committed by non-state entities.

The alleged conduct includes cases which, under Colombian law, are classified as enforced disappearance committed by
non-state entities.

The alleged conduct includes cases which, under Colombian law, are classified as enforced disappearance committed by
non-state entities.

International Criminal Court, Office of the Prosecutor, Situation in Colombia, Interim Report, November 2012, Table 2.
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investigations into cases involving crimes allegedly committed by agents of the State need to
be reinforced.40?

On the matter of discipline, the Office of the General Prosecutor indicated that in 2012: (i) 23
disciplinary investigations were launched for the murder of a protected person (18), forced
disappearance (2), torture (1), irregularities in house searches and unlawful arrest (1), and
violation of the custody obligation (1), against 121 members of the National Army, the National
Police and the DAS;*10 (ii) formal charges were filed in 32 cases of the murder of a protected
person (29), torture (1), forced disappearance and murder (2) against 175 members of the
National Army and Navy;#!1 (iii) 32 lower court rulings were delivered, 17 convictions and 14
acquittals of the murder of a protected person, torture, illegal arrest, forced disappearance,
and failure to comply with the custody obligation.412 The Office of the General Prosecutor also
reported that in 2012, the Prosecutor’s Office agreed to 73 appeals filed seeking withdrawal,
and 31 petitions were filed to change archive decisions on investigations being conducted by
the Office of the Prosecutor Delegate.413

The Office of the General Prosecutor mentioned a number of particularly important cases
involving situations in which police “arbitrarily detained, tortured and killed without cause,”414
“entered a home unlawfully,”415 “after torturing [the victim], killed him and then displayed his
body, armed and in military dress;”416 “abuses and degrading treatment”417 were perpetrated,
and police were responsible for the “murder of a protected person.”#18 In these cases, the
penalty imposed was dismissal and general disqualification from public office or public service
for varying periods of time.41® The Commission notes that some of these behaviors match the
elements of “false positive” cases.

As for the illegal armed groups that emerged after the demobilization of paramilitary
organizations, the State pointed to the following: (i) the dismantling of the “Alta Guajira” and
“Los Paisas” groups; (ii) “neutralization” of the head of the “Erpac” group; (iii) the trial of 272
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Office of the Prosecutor of the Nation, Report on Disciplinary Action. Progress and Challenges. 2009-2012, November 29,
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Office of the Prosecutor of the Nation, Report on Disciplinary Action. Progress and Challenges. 2009-2012, November 29,
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Office of the Prosecutor of the Nation, Report on Disciplinary Action. Progress and Challenges. 2009-2012, November 29,
2012, p. 16.

The Office of the Prosecutor of the Nation also mentioned that a Group to Monitor Disciplinary Proceedings had been
created under the Justice and Peace Law to ensure that the judge is attentive to all the accusations made in that venue. It
was also reported that since May 2011, 555 accusations against public officials have been followed up; the State has taken
the lead in instituting 395 cases, and 41 cases related to some disciplinary failing because of serious violations of human
rights and breaches of international humanitarian law are in process in the Office of the Disciplinary Delegate for the
Defense of Human Rights. Office of the Prosecutor of the Nation, Report on Disciplinary Action. Progress and Challenges.
2009-2012, November 29, 2012, p. 18.
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members of the “Erpac” group and senior heads of the “Los Machos” group; (iv) the trial of the
senior-most head of the “Los Rastrojos” group; (v) extraditions to the United States of 5 top-
level leaders, on charges of drug trafficking, and (vi) two captures in Venezuela. The State also
observed that in the second half of 2012, 29% of these groups were dismantled and 5,175
members were captured; the armed contingents of the “Los Rastrojos” group was reduced by
35% when 1,910 members were captured, including 8 regional heads.*20

During the visit, civil society told the Commission that human rights violations and breaches
of IHL continue to go unpunished and serious difficulties persist where access to justice is
concerned. They particularly cited what little in the way of results the Justice and Peace
proceedings had accomplished, and mentioned the failure to put together a full accounting of
the truth, with the result that investigations have been conducted piecemeal, based on
statements but no forensic work; they noted that only 30% of the cases had reportedly gone
through the ordinary justice system.421

During the visit the Commission also learned of a number of obstacles that interfere with the
effectiveness of justice measures, such as the following: (i) the absence of a global approach,
opting instead for a compartmentalized approach to each individual case, devoid of any
connection to other cases and of any examination of the decision-making structures of the
groups responsible for human rights and IHL violations; (ii) difficulties with reconstruction of
the crime scene, especially in old cases; (iii) random distribution and assignment of cases to
prosecutors; (iv) an excessive caseload on prosecutors; (v) evaluating the prosecutors on the
basis of case progress, with the result that prosecutors may be tempted to prioritize cases on
the basis of convenience; (vi) delays of as much as five years in identifying victims; (vii) little
knowledge of the applicable law and difficulties with application of the law given the
interaction of the domestic and international systems; (viii) a lack of knowledge of the military
structures, practices and culture, and (ix) deference to military authorities.*22

The Commission must again make the point that very few police or military have been
convicted of extrajudicial executions and no significant progress has been seen in the
investigations of cases of forced disappearance and torture.*23 The Commission also considers
that forcible displacement, rape and child recruitment are still invisible crimes in the
investigation of human rights violations.

Notwithstanding the in-depth analysis that will follow, the Commission does not have detailed
information on the status and progress of the 1,124 cases involving politicians, 1,023 cases
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Cf. Ministry of Foreign Affairs of Colombia, Document titled “BACRIM”, received by the IACHR on May 3, 2013.

Information provided at the meeting with civil society, held in Bogota on December 3, 2012.

Furthermore, the Commission received information about certain difficulties that would adversely affect the development
of the judicial proceedings, such as: (i) a lack of judicial Independence; (ii) intimidation, threats, and attacks against
witnesses, investigators, prosecutors, judges, attorneys and victims; (iii) political stigmatization of the prosecutors who have
charged members of the Armed Forces and National Police with serious crimes; (iv) destruction of evidence and evidence
tampering; (v) parallel investigations undertaken by the military criminal justice system into murder cases and jurisdictional
problems; (vi) a lack of cooperation among institutions in ongoing investigations with respect to documents, for example;
(vii) delaying tactics caused by defense counsel; and (vii) the location of the prosecutor’s offices inside military bases.
International Verification Mission on the Situation of Human Rights Protection in Colombia, November 28 to December 2,
2011, p. 16.

See, inter alia, IACHR, Annual Report 2006, OEA/Ser.L/V/11.127, Doc. 4, rev. 1, March 3, 2007, Chapter IV. Colombia; IACHR,
Annual Report 2007, OEA/Ser.L/V/11.130, Doc. 22 rev. 1, December 29, 2007, Chapter IV. Colombia; IACHR, Annual Report
2008, OEA/Ser.L/V/Il.134, Doc. 5 rev. 1, February 25, 2009, Chapter IV. Colombia; IACHR, Annual Report 2009,
OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia; IACHR, Annual Report 2010, OEA/Ser.L/V/II.,
Doc. 5 corr. 1, March 7, 2011. Chapter IV. Colombia; IACHR, Annual Report 2011, OEA/Ser.L/V/Il., Doc. 69, December 30,
2011. Chapter IV. Colombia.
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involving members of the Armed Forces, 393 cases involving public servants and 10,329 cases
involving third persons and the demobilized that had allegedly been referred to the ordinary
justice system based on information brought to light in the Justice and Peace proceedings.*2

Furthermore, of the more than 30,000 people reportedly demobilized between November
2003 and mid 2006, 3,734 expressed an interest in availing themselves of the benefits offered
under the Justice and Peace Law. However, 1,189 applicants decided not to pursue the process
because there were no complaints against them on record with the Prosecutor’s Office. The
Commission does not have the specifics on the court cases being instituted with respect to the
demobilized who, in their first application for the process under the Justice and Peace Law,
acknowledged having committed “atrocities, terrorism, abduction, genocide, murder off the
field of combat or placing the victim in a defenseless state”, even when they ultimately do not
confirm their willingness to pursue the Justice and Peace process.425

The Commission believes that the State must assign greater priority to solving the human
rights violations perpetrated by every actor of the internal armed conflict, and determine, on a
case-by-case detailed basis, what the illegal armed groups that emerged after the
demobilization of paramilitary organizations are, what they do and what connections they may
have to State authorities.

In addition, working through the ordinary justice system, the State must properly follow up on
any information brought to light in the Justice and Peace proceedings so as to ensure a full and
accurate accounting of the truth and a thorough investigation. Any progress in the domestic
proceedings will hinge upon the guarantee of justice in individual cases and be a condition sine
qua non for the process of piecing together the full truth and rebuilding the Colombian people’s
memory, while guaranteeing non-repetition and ensuring the sustainability of the reparations
processes implemented by the State.

Finally, the Commission notes with concern that there are still complaints that military
jurisdiction is being used to investigate human rights violations. Time and time again the
Commission has observed that the military criminal justice system does not have jurisdiction
to investigate cases of human rights violations, which is why the recent constitutional
amendment on the subject of military criminal justice -Legislative Act 02 of 2012- was a
serious setback and could become an obstacle to the State’s fulfillment of its obligations to
afford judicial guarantees and judicial protection. This observation will be examined at greater
length in the corresponding section.

The Commission understands the dimensions of the challenges in the area of justice, but
observes that the State has not yet marshaled all efforts possible to tackle those challenges.
Furthermore, as will be discussed later in this document, some measures recently taken by
the State -without having taken full advantage of the existing resources and based on the
system’s supposed inadequacy- could turn out to be incompatible with the right of the
victims of serious human rights violations and their next of kin to judicial guarantees and
judicial protection. The Commission must emphasize that measures taken by the State in
the area of justice must never amount to a complete failure to investigate a case of human
rights violations. The Commission recalls that the principle of the complementarity of the
international justice system is based on the premise that the State bears primary
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Information available [in Spanish] at: http://www.fiscalia.gov.co:8080/justiciapaz/Index.htm
IACHR, Annual Report 2009, OEA/Ser.L/V/II., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 25.
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responsibility for ensuring justice at the domestic level, in respect of any and all acts
committed with its territory or under its jurisdiction that constitute violations of human
rights and breaches of [HL.

Complementarity of international human rights law and international
humanitarian law

For more than five decades now, Colombia has been gripped in an internal armed conflict,
which means that the obligations of the State are governed by the norms of international
human rights law and by the norms of [HL. Article 1 of Protocol II Additional to the Geneva
Conventions of 1949 (hereinafter “Protocol I1”) defines non-international armed conflicts as:

all armed conflicts which are not covered by Article 1 of the Protocol Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol I) and which take place in the territory of a High
Contracting Party between its armed forces and dissident armed forces or other organized
armed groups which, under responsible command, exercise such control over a part of its
territory as to enable them to carry out sustained and concerted military operations and to
implement this Protocol.

This Protocol shall not apply to situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being
armed conflicts.

As for the analysis of the elements that must be present to classify a situation as an internal
armed conflict, the ICC has written that the intensity can be determined on the basis of certain
factual indicators such as “seriousness of attacks and potential increase in armed clashes, their
spread over territory and over a period of time, the increase in the number of government
forces, the mobilization and the distribution of weapons among both parties to the conflict, as
well as whether the conflict has attracted the attention of the United Nations Security Council,
and, if so, whether any resolutions on the matter have been passed.”42¢ In determining
whether a force was an organized body, a number of factors must be considered, among them
the following: the force or group’s internal hierarchy; the command structure and rules; the
extent to which military equipment, including firearms, are available; the force or group’s
ability to plan military operations and put them into effect; and the extent, seriousness, and
intensity of any military involvement. The ICC has also written that “organized armed groups”
must have a sufficient degree of organization in order to enable them to carry out protracted
armed violence.*%7

While there have been precedents since the start of the second half of the twentieth century,*28
since 1996 the rule of interpretation of international organizations and courts alike has been
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Cf. International Criminal Court, Prosecutor v. Thomas Lubanga Dyilo, “Judgment pursuant to Article 74 of the Statute,
Situation in the Democratic Republic of the Congo,” March 14, 2012, 1CC-01/04-01/06-2842, para. 533.

Cf. International Criminal Court, Prosecutor v. Thomas Lubanga Dyilo, “Judgment pursuant to Article 74 of the Statute,
Situation in the Democratic Republic of the Congo,” March 14, 2012, ICC-01/04-01/06-2842, paras. 536-537.

See, inter alia, UN General Assembly Resolution 2444 of December 19, 1968; UNGA Resolution 2675 (XXV), Basic Principles
for the Protection of Civilian Populations in Armed Conflicts, December 9, 1970; Preamble to the Protocol Additional Il to the
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235.

that both bodies of law complement each other. Thus, in its Advisory Opinion on the Threat or
Use of Nuclear Weapons, the International Court of Justice (hereinafter the “ICJ”) made
reference to the complementary application of both branches of international law and
observed that:

the protection of the International Covenant of Civil and Political Rights does not cease in
times of war, except by operation of Article 4 of the Covenant whereby certain provisions
may be derogated from in a time of national emergency. Respect for the right to life is not,
however, such a provision. In principle, the right not arbitrarily to be deprived of one's life
applies also in hostilities. The test of what is an arbitrary deprivation of life, however, then
falls to be determined by the applicable lex specialis, namely, the law applicable in armed
conflict which is designed to regulate the conduct of hostilities. Thus whether a particular
loss of life, through the use of a certain weapon in warfare, is to be considered an arbitrary
deprivation of life contrary to Article 6 of the Covenant, can only be decided by reference to
the law applicable in armed conflict and not deduced from the terms of the Covenant
itself.42°

One year later, in the case of Juan Carlos Abella v. Argentina, the Inter-American Commission
held that:

It is, moreover, during situations of internal armed conflict that these two branches of
international law must converge and reinforce each other.439 For example, both Common
Article 3 and Article 4 of the American Convention protect the right to life and, thus,
prohibit, inter alia, summary executions in all circumstances. Claims alleging arbitrary
deprivations of the right to life attributable to State agents are clearly within the
Commission’s jurisdiction. But the Commission’s ability to resolve claimed violations of
this non-derogable right arising out of an armed conflict may not be possible in many cases
by reference to Article 4 of the American Convention alone. This is because the American
Convention contains no rules that either define or distinguish civilians from combatants
and other military targets, much less, specify when a civilian can be lawfully attacked or
when civilian casualties are a lawful consequence of military operations. Therefore, the
Commission must necessarily look to and apply definitional standards and relevant rules of
humanitarian law as sources of authoritative guidance in its resolution of this and other
kinds of claims alleging violations of the American Convention in combat situations. To do
otherwise would mean that the Commission would have to decline to exercise its
jurisdiction in many cases involving indiscriminate attacks by State agents resulting in a
considerable number of civilian casualties. Such a result would be manifestly absurd in
light of the underlying object and purposes of both the American Convention and
humanitarian law treaties.431 The purpose of [Article 29(b) of the Convention] is to prevent
States Parties from relying on the American Convention as a ground for limiting more
favorable or less restrictive rights to which an individual is otherwise entitled under either
national or international law. Thus, where there are differences between legal standards
governing the same or comparable rights in the American Convention and a humanitarian
law instrument, the Commission is duty bound to give legal effort to the provision(s) of
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Geneva Conventions of August 12, 1949, relating to the Protection of Victims of Non-International Armed Conflicts,
December 12, 1977.

International Court of Justice, Advisory Opinion on the Threat or Use of Nuclear Weapons, July 8, 1996, para. 25.

IACHR, Report No. 55/97, Case 11,137, Merits, Juan Carlos Abella, Argentina, November 18, 1997, para. 160.

IACHR, Report No. 55/97, Case 11.137, Merits, Juan Carlos Abella, Argentina, November 18, 1997, para. 161.
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that treaty with the higher standard(s) applicable to the right(s) or freedom(s) in question.
If that higher standard is a rule of humanitarian law, the Commission should apply it.432

The IC] reiterated this line of reasoning in its Advisory Opinion on the Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory, where it wrote that:

the protection offered by human rights conventions does not cease in case of armed
conflict, save through the effect of provisions for derogation of the kind to be found in
Article 4 of the International Covenant on Civil and Political Rights. As regards the
relationship between international humanitarian law and human rights law, there are thus
three possible situations: some rights may be exclusively matters of international
humanitarian law; others may be exclusively matters of human rights law; yet others may
be matters of both these branches of international law. In order to answer the question put
to it, the Court will have to take into consideration both these branches of international
law, namely human rights law and, as lex
specialis, international humanitarian law.433

Thereafter, in the Case Concerning Armed Activities on the Territory of the Congo (RDC v.
Uganda), the IC] recalled what it had written in the Advisory Opinion and concluded that “both
branches of international law, namely international human rights law and international
humanitarian law, would have to be taken into consideration.” 434

More recently, in the case of the Santo Domingo Massacre v. Colombia, the Inter-American
Court explained its position on the subject of the application of IHL and wrote that although:

[...] the Court lacks competence to declare that a State is internationally responsible for the
violation of international treaties that do not attribute the said competence to it, it may
observe that certain acts or omissions that violate human rights under the treaties that it is
competent to apply also violate other international instruments that protect the individual,
such as the 1949 Geneva Conventions and especially their common Article 3. In addition, in
the case of Las Palmeras v. Colombia, the Court indicated, in particular, that the relevant
provisions of the Geneva Conventions could be taken into account as elements for the
interpretation of the American Convention.*35

The Court also wrote that by using IHL as a rule of interpretation that complements the treaty-
based provisions, the Court is not establishing a hierarchy between branches of law, because
the applicability and relevance of IHL in situations of armed conflict is evident. This only
means that the Court can observe the regulations of IHL as the specific law in this area, in
order to make a more specific application of the provisions of the Convention when defining
the scope of the State’s obligations.43¢
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IACHR, Report No. 55/97, Case 11.137, Merits, Juan Carlos Abella, Argentina, November 18, 1997, para. 165.

International Court of Justice, Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, July 9, 2004, para. 106.

International Court of Justice, Armed Activities on the Territory of the Congo (RDC v. Uganda), December 19, 2005, para.
216.

I/A Court H.R. Case of the Santo Domingo Massacre v. Colombia. Preliminary Objections, Merits and Reparations. Judgment
of November 30, 2012 Series C No. 259, para. 23.
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Normative framework for transitional justice

Based on its mandate and functions and its advisory role to the OAS member States, to its
General Secretariat and to the MAPP/OAS, transitional justice in Colombia has been a matter of
key interest to the Inter-American Commission. In following this process, the IACHR has
assessed a series of steps taken by the State and has indicated the applicable international
human rights standards. Among the United Nations, the parameters established for analyzing
these mechanisms are in the Updated set of principles for the protection and promotion of
human rights through action to combat impunity,*37 the Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law*3® and resolutions 12/11 and
12/12 of the Human Rights Council, titled Human rights and transitional justice and Right to the
Truth,*39 respectively.440

The Commission recognizes that Colombia has used mechanisms of transitional justice in the
midst of an ongoing armed conflict that is not international in nature, which poses additional
challenges. Furthermore, at the present time there are several laws in effect that establish
different systems, which will likely undergo additional adjustments when a peace process
eventually takes hold. In this regard, the MAPP/OAS, among other sources, have pointed to the
problems associated with implementing a system of transitional justice in the context of an
ongoing conflict, and to the legal uncertainties attributable to the amendment of the applicable
legal systems and to the fact that multiple transitional justice mechanisms are in place at the
same time.

Against this backdrop, the Commission has observed that over the last two years in particular,
a number of amendments have been introduced in the Constitution and the laws, some of
which are intended to “harmonize” and give coherence to the transitional justice framework,
such as what the State calls the “Juridical Framework for Peace”. In fact, in its observations on
the Draft Report, the State emphasized the fact that it has devised a “transitional justice
strategy” reflected in the Legal Framework for Peace, which it regards as the “best way of
complying with the various international obligations that the Colombian State has
undertaken.” 441

In its observations on the Draft Report, Colombia observed that its understanding of the State’s
obligations with respect to investigation, prosecution and punishment was that the scope of
those obligations would differ depending on whether the context was one of transition from
dictatorship to democracy, or transition from the end of a conflict to peace.
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UN, Commission on Human Rights, Updated set of principles for the protection and promotion of human rights through
action to combat impunity, E/CN.4/2005/102/Add.1, February 8, 2005. Available at: http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G05/109/00/PDF/G0510900.pdf?OpenElement.

UN, General Assembly, Resolution 60/147, Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,
December 16, 2005. Available at: http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/60/147.

UN, Human Rights Council, Resolution 12/11 Human rights and transitional justice, October 1, 2009; Resolution 12/12, Right
to the truth, October 1, 2009. Available at: Report of the Human Rights Council on its 12th session, October 1, 2009,
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G10/118/28/PDF/G1011828.pdf?OpenElement.

Expert report by Javier Ciurlizza in Case 12,573, Marino Ldépez et al. (Operation Genesis) v. Colombia. Available at:
http://vimeo.com/60121157

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013. Annex 1. Relationship between the Legal Framework for Peace and International Law.
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The State pointed out that “it is not true that [international law] orders prosecution of ‘all’
serious human rights violations and ‘all’ serious violations of international humanitarian law,
and punishment of ‘all’ those responsible for them [...].”442 Here, the State argued that one
factor that has to be considered is that “such acts are exposed and dealt with in the framework
of a transitional justice amid the transition from an armed conflict to peace.”443 This is the
State’s interpretation of what the Inter-American Court wrote concerning the provisions of
Protocol II Additional to the Geneva Conventions to the effect that transitions to peace, “the
obligation to investigate, prosecute and punish must balance international humanitarian law
and the peace agreements themselves, and that the prohibition against granting amnesties in
these cases points up the fact that amnesties cannot be granted in cases involving international
crimes.” 444

The Commission must begin by acknowledging that in a peace-seeking process, tools of
transitional justice can be used, which will have their own characteristics to accomplish that
objective. As the UN Secretary-General wrote in his report titled The Rule of Law and
transitional justice in conflict and post-conflict societies, transitional justice initiatives applied
consistently toward their intended objective:

promote accountability, reinforce respect for human rights and are critical to fostering the
strong levels of civic trust required to bolster rule of law reform, economic development
and democratic governance. Transitional justice initiatives may encompass both judicial
and non-judicial mechanisms, including individual prosecutions, reparations, truth-
seeking, institutional reform, vetting and dismissals.*4>

In the specific case of Colombia, the IACHR has often emphasized “the need to put an end to the
violence inflicted on the people of Colombia [during the past four decades] through an
effective negotiation process aimed at disarming the parties in the conflict.” In this regard, the
Commission has monitored the implementation of the Justice and Peace Law as an instrument
of transitional justice.446

Bearing in mind the Commission’s recognition of the fact that transitional justice can be a valid
means to help achieve peace, the IACHR is reminded that when devising such frameworks
certain obligations must be observed for the sake of compliance with international human
rights. Addressing the importance of observing those obligations, the UN Special Rapporteur
on Truth, Justice, Reparation and Guarantees of Non-repetition wrote that:

Transitional justice is not the name for a distinct form of justice, but of a strategy for
achieving justice for redressing massive rights violations in times of transition. Redress
cannot be achieved without truth, justice, reparations and guarantees of non-recurrence.
[...] Only a comprehensive approach to the implementation of these measures can
effectively respond to this task and put the victims at the center of all responses, [...] “The
recognition of victims as individuals and holders of rights is essential in any attempts to
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013. Annex 1. Relationship between the Legal Framework for Peace and International Law.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013. Annex 1. Relationship between the Legal Framework for Peace and International Law.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 200.

UN, Security Council, Report of the Secretary-General: The Rule of Law and transitional justice in conflict and post-conflict
societies, S/2011/634, October 12, 2011, para. 67.

IACHR, Statement of the Inter-American Commission on Human Rights on the application and scope of the Justice and Peace
Law in the Republic of Colombia, 2006, para. 1.
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redress massive human rights violations and prevent their recurrence. Reconciliation
cannot constitute a new burden placed on the shoulders of those who have already been
victimized. 447

In keeping with the above, regarding the obligations that must be observed in a context of
transitional justice, in his report on The Rule of Law and Transitional Justice in Conflict and
Post-Conflict Societies the UN Secretary-General observed that the Security Council should
consider some explicit reference to the need for transitional justice mechanisms and then
encouraged it “to reject any endorsement of amnesties for genocide, war crimes, crimes
against humanity or gross violations of human rights.”448

In the case of Colombia, for more than a decade the Commission has said the following:

Forging peace is indissolubly linked to investigating, judging, and making reparations for
human rights violations, especially those committed by State agents or by those who rely
on their support or acquiescence. The search for an authentic peace should be grounded in
the observance of human rights. The rule of law should provide the formulas for making a
determination as to the truth, to try those who violate the laws in force and make
reparation to the victims. To respond lawfully and effectively to violations of fundamental
rights, the administration of justice requires laws in line with society's needs, and in line
with general principles such as the right of access to justice, the impartiality of the court or
judge, the procedural equality of the parties, and the enforceability and effectiveness of
court decisions.*4°

Bearing in mind that international human rights law demands that certain elements be
observed in transitional justice systems, the case law of the organs of the inter-America system
have singled out certain principles that must be followed when crafting legal mechanisms in
order to ensure the rights to the truth, justice and reparations for victims for the conflict. For
the IACHR, those international obligations must be fully observed, both in their scope and
application, and any provisions in the law that could obstruct the performance of those
obligations are inadmissible.

Here, the Commission must make the point that in order for any transitional justice system to
establish a lasting peace, it must function as an incentives system useful in getting at the truth,
identifying and punishing those responsible, and redressing the victims. The IACHR has
observed that in enforcing a transitional justice law, a rigorous examination must be done to
determine whether the truth and reparations components have been satisfied, as this is a
necessary condition precedent for a lesser sentence, for example.#50 For its part, in the case of
the La Rochela Massacre, the Inter-American Court made specific reference to the Colombian
State’s obligations in applying a transitional justice system, like the Justice and Peace Law, and
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Office of the United Nations High Commissioner for Human Rights in Colombia. Transitional Justice is not a “soft” form of
Justice, UN Special Rapporteur, Pablo de Greiff, September 11, 2012. Available at:
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?News|D=12496&LangID=E. See also, UN, Human Rights
Council, 21st session, Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-
recurrence, Pablo de Greiff, A/HRC/21/46, August 9, 2012.

UN, Security Council, Report of the Secretary-General: The Rule of Law and Transitional Justice in Conflict and Post-Conflict
Societies, S/2011/634, October 12, 2011, para. 67.

IACHR, Third Report on the situation of human rights in Colombia, February 26, 1999. Final considerations, paragraph 2.
O\ACHR, Statement of the Inter-American Commission on Human Rights on the application and scope of the Justice and
Peace Law in the Republic of Colombia, 2006, para. 38.
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specified the “principles, guarantees and duties” that the State must observe. In this case, the
Inter-American Court wrote that:

[iIn order for the State to satisfy its duty to adequately guarantee the range of rights
protected by the Convention, including the right to judicial recourse, and the right to know
and access the truth, the State must fulfill its duty to investigate, try, and, when
appropriate, punish and provide redress for grave violations of human rights.451

In that judgment, and specifically on the question of the truth, the Court wrote that “In cases of
grave violations of human rights, the positive obligations inherent in the right to truth demand
the adoption of institutional structures that permit this right to be fulfilled in the most suitable,
participatory, and complete way. These structures should not impose legal or practical
obstacles that make them illusory.” As for the justice component, the Court held that “[t]o
achieve this objective, the State should observe due process and guarantee the principles of
expeditious justice, adversarial defense, effective recourse, implementation of the judgment,
and the proportionality of punishment, among others.”452

Finally, concerning the duty to make reparations, the Court wrote that:

the State has the non-derogable duty to directly provide redress to the victims of human
rights violations for which it is responsible according to the standards of attribution of
State responsibility [...]. Moreover, the State must ensure that the reparation claims
formulated by the victims of grave human rights violations and their next of kin do not
encounter excessive procedural burdens or obstacles.*53

Notwithstanding the obligations that States must observe in their transitional justice systems,
the Commission would underscore the importance of endowing such systems with their own
distinctive features that enable them to achieve their intended objectives. On this point the
Commission has observed that if transitional justice is to help build the peace, then it must
include incentives to guarantee the rights of the victims of the conflict, including investigation
of the violations that occurred, a determination of those responsible, and their right to the
truth and full redress.454

While inter-American case law has established the non-derogability of the obligation to
investigate serious human rights violations committed in a conflict, such as extrajudicial
executions, torture, forced disappearances or forced displacements, it has also acknowledged,
for example, the possibility of softening the State’s punitive authority, specifically by applying
lighter sentences.*> In this regard, in the case of the La Rochela Massacre the Inter-American
Court emphasized the importance of considering the principle of proportionality where it
wrote that “the punishment which the State assigns to the perpetrator of illicit conduct should
be proportional to the affected rights [...] which in turn should be established as a function of
the nature and gravity of the events.”45¢ The Commission has also applauded the importance of
the work done by Truth Commissions as useful instruments for exposing the violations that
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IACHR, Statement of the Inter-American Commission on Human Rights on the application and scope of the Justice and Peace
Law in the Republic of Colombia, 2006, para. 38.

IACHR, Statement of the Inter-American Commission on Human Rights on the application and scope of the Justice and Peace
Law in the Republic of Colombia, 2006, para. 41.

I/A Court H.R., Case of the La Rochela Massacre v. Colombia, Judgment of May 11, 2007, Series C No.163, para. 196.
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occurred amid armed conflicts and for revealing the pattern of conduct of those who had a
hand in those violations.#5? The Commission therefore believes that Truth Commissions can
be an important component that complements the State’s judicial response, in accordance with
its international obligations.

Furthermore, in response to the Colombian State’s contention that under the terms of the
Protocol II Additional to the 1949 Geneva Conventions, during transitions to peace
international law allows amnesties to be granted for human rights violations that are not
international crimes, the Commission will first point to the body of inter-American case law
regarding the obligation to investigate human rights violations and the incompatibility of
amnesty laws. It will then address the State’s claim regarding the interpretation of Article 6(5)
of the Protocol II.

The Commission must begin by pointing out that that the jurisprudence of the organs of the
inter-American system has consistently upheld the non-derogability of the State’s obligation to
investigate serious human rights violations and the fact that amnesty laws that obstruct
observance of that obligation are incompatible with it, even in cases of massive and systematic
violations.#® For decades now, the Commission has been voicing its concern over amnesty
laws that obstruct prosecution of serious human rights violations, and has stressed their
incompatibility with the American Convention.4>® The Commission has brought cases to the
Inter-American Court where the Court’s final judgment was that the duty to investigate was a
non-derogable obligation and amnesties for serious human rights violations were
incompatible with the American Convention; such was the Court’s finding in cases involving
Peru (Barrios Altos and La Cantuta), Chile (Almonacid Arellano et al.), Brazil (Gomez Lund et
al), Argentina (Gelman et al.), El Salvador (the Massacres of El Mozote and nearby places). In
its own monitoring endeavors, the Commission has made reference to amnesty laws in
Suriname, 460 El Salvador46! and Guatemala“62.
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Cf. IACHR, Report on the Situation of Human Rights in El Salvador, Case No. 11,138, in document OEA/Ser.L/V/II.85, Doc. 28
rev. of February 11, 1994, Some Remarks on the Truth Commission.

Thus, in the case of the Dos Erres Massacre, the Inter-American Court wrote that ““[...] the lack of investigation of grave
facts against humane treatment such as torture and sexual violence in armed conflicts and/or systematic patterns
constitutes a breach of the State’s obligations in relation to grave human rights violations, which infringe non-revocable
laws (jus cogens) and generate obligations for the States such as investigating and punishing those practices [...].” I/A Court
H.R., Case of the Dos Erres Massacre v. Guatemala. Preliminary Objection, Merits, Reparations and Costs. Judgment of
November 24, 2009. Series C No. 211, para. 140.

Thus, for example, in reference to Laws Nos. 23,492 and 23,521 and Decree No. 1002 (known as the Due Obedience and Full
Stop laws) in Argentina, the Commission observed that they sought and effectively prevented the petitioners’ right under
Article 8(1) of the American Convention. By enacting and enforcing those two laws and the decree, Argentina failed to
honor its obligation to ensure the rights protected under articles 8(1), 25(1) and 1(1) of the Convention. IACHR Report No.
28/92. Cases 10.147, 10.181, 10.240, 10.262, 10.309 and 10.311. Argentina. October 2, 1992, paras. 37, 39 and 41.

IACHR, Annual Report 1988-1989, OEA/Ser.L/V/II.76, Doc.10, September 19, 1989, Chapter IV on Suriname. Also, in 2012,
the IACHR issued a press release in which it expressed its concern over an amnesty law passed by the Parliament of
Suriname on April 5, 2012. Here, the IACHR reiterated that amnesty laws related to serious human rights violations are
incompatible with international human rights obligations, as such laws keep States from investigating and punishing the
perpetrators.” IACHR, April 13, 2012, IACHR Expresses Concern about Amnesty Legislation in Suriname. Available at:
http://www.oas.org/en/iachr/media_center/PReleases/2012/038.asp

IACHR, Annual Report 1979-1980, OEA/Ser.L/V/I1.50 doc. 13 rev.1, October 2, 1989, Chapter V, El Salvador; and more
recently, in a press release, the Commission reiterated that “the State of El Salvador must ensure that the General Amnesty
Law for the Consolidation of the Peace does not stand in the way of investigating the grave human rights violations that
took place during the armed conflict [...].” IACHR, El Salvador Must Investigate Grave Human Rights Violations from the
Armed Conflict, October 2, 2013, available at: https://www.oas.org/en/iachr/media_center/PReleases/2013/072.asp
IACHR, Annual Report 1985-1986, OEA/Ser.L/V/I1.68, Doc. 8 rev. 1, September 26, 1986, Chapter IV on Guatemala. In 2013,
the IACHR also issued a press release in which it reiterated that “the State of Guatemala must ensure that the Amnesty Law
(Law Decree 8-86) does not represent an obstacle for the investigation of the serious violations of human rights that took

uu
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Accordingly, the Commission observes that the non-derogable obligation to investigate serious
human rights violations has been acknowledged in situations that arose amid a variety of
social situations that various countries of the region have experienced, either in transitions
from dictatorships to democracy or processes seeking to establish and strengthen peace.

The Commission will now address the State’s claim concerning the Inter-American Court’s
interpretation of Article 6(5) of the Protocol Il Additional to the 1949 Geneva Conventions; the
correct interpretation is that in transitions from armed conflicts to pace, amnesties are
acceptable except in the case of international crimes.

In this regard, the Commission observes that Article 6(5) of Protocol Il reads as follows:

5. At the end of hostilities, the authorities in power shall endeavour to grant the broadest
possible amnesty to persons who have participated in the armed conflict, or those
deprived of their liberty for reasons related to the armed conflict, whether they are
interned or detained.

The Commission notes that the above text allows for the possibility of an amnesty. However,
the amnesty is not absolute; instead, according to the above text, the authorities in power are
to try to grant the “broadest possible” amnesty. The article does not specify what limits the
authorities must observe.

Here, the Commission notes that the Inter-American Court made reference to Article 6(5) of
that Protocol II in the case of the Massacres of EIl Mozote and nearby places v. El Salvador and in
the case of Gelman v. Uruguay.*63 In both cases the Court made reference to a study of
customary norms of international humanitarian law entrusted to the ICRC by the XXVI
International Conference of the Red Cross and Red Crescent, held in Geneva (1995).46* As the
Court wrote, in that study the International Committee of the Red Cross (ICRC) brought up a
position taken by the Union of Soviet Socialist Republics (hereinafter “USSR”) during the
approval of that article of the Protocol. The Russian position was that “the provision could not
be construed to enable war criminals, or those guilty of crimes against humanity, to evade
severe punishment.”465 The Court also cited a study by the ICRC classifying the following as
customary international humanitarian law: “[a]t the end of hostilities, the authorities in power
must endeavor to grant the broadest possible amnesty to persons who have participated in a
non-international armed conflict, or those deprived of their liberty for reasons related to the
armed conflict, with the exception of persons suspected of, accused of or sentenced for war
crimes.” 466

463

464

465

466

place during the armed conflict, nor for the identification, prosecution and punishment of those responsible.” IACHR,
Guatemala Must Investigate Serious Violations of Human Rights Occurred during the Armed Conflict, October 25, 2013,
available at: https://www.oas.org/en/iachr/media_center/PReleases/2013/080.asp

See, respectively, I/A Court H.R., Case of Gelman v. Uruguay, Merits and Reparations. Judgment of February 24, 2011 Series
C No. 221 para. 210, and Case of the Massacres of El Mozote and Nearby Places v. El Salvado., Merits, Reparations and
Costs. Jugdment of October 25, 2012. Series C No. 252 para. 286.

I/A Court H.R., Case of the Massacres of EI Mozote and Nearby Places v. El Salvado., Merits, Reparations and Costs.
Jugdment of October 25, 2012. Series C No. 252 para. 286, and Case of Gelman v. Uruguay, Merits and Reparations.
Judgment of February 24, 2011 Series C No. 221 para. 210.

I/A Court H.R., Case of Gelman v. Uruguay, paragraph 210, citing International Committee of the Red Cross, Customary
International Humanitarian Law, Vol. |, edited by Jean-Marie Henckaerts and Louise Doswald-Beck, 2007, p. 692.

I/A Court H.R., Case of the Massacres of El Mozote and Nearby Places v. El Salvador, footnote 461.
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Based on the foregoing, the Colombian State contends that from the Inter-American Court’s
analysis in the case of the Massacres of El Mozote and Nearby Places, the Commission must
conclude that international law prohibits amnesties in contexts in which peace is being sought,
solely with respect to “international crimes.” 467

The Commission must first point out that acting upon its mandate under the American
Convention and the American Declaration, the Commission is called upon to verify compliance
with the obligation to investigate serious human rights violations taking into account each
case’s distinctive features; exercise of that authority cannot be conditional upon classifications
of violations and/or crimes established a priori.

Secondly, with specifically with reference to the ICRC study, the Commission notes that as the
Committee pointed out, the study was not an evaluation of the customary law of human rights,
in the sense that “[t]his study does not purport [...] to provide an assessment of customary
human rights law.” Instead, human rights law has been included in order to “support,
strengthen and clarify analogous principles of international humanitarian law.” 468

With specific reference to the application of international human rights law to armed conflicts
and how it dovetails with international humanitarian law, the ICRC wrote that:

[...] international human rights law continues to apply during armed conflicts, as indicated
by the express terms of the human rights treaties themselves. [..]The continued
applicability of human rights law during armed conflict has been confirmed on numerous
occasions by the treaty bodies that have analysed State behaviour, including during armed
conflict, and by the International Court of Justice [...].46°

With specific reference to the “exception” clause concerning the amnesty laws referenced in
Article 6(5) of the Protocol II, the Comission notes that the ICRC observed and recounted the
practice of various States to determine whether there was any customary norm. The
Committee noted the USSR’s position, which was that these amnesties could not apply to war
crimes; however, the Committe also noted the practice of other states, like Ethiopia and
Argentina, where it was understood that amnesties were not allowed in the case of war crimes
or crimes against humanity, or the practice in South Africa, for example, where the work of its
Truth and Reconciliation Commission did not involve blanket amnesties, since that would have
required disclosure of all relevant facts.47°

In the same section, the Commission notes that the ICRC made reference to the practice of
international human rights bodies where amnesties are concerned. The International
Committee of the Red Cross wrote the following:

Human rights bodies have stated that amnesties are incompatible with the duty of States to
investigate crimes under international law and violations of non-derogable human rights
law, for example, the UN Human Rights Committee in its General Comment on Article 7 of

467

468

469

470

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 200; and Annex 1. Section b, para. 25.

ICRC, Customary International Humanitarian Law, Vol. |, edited by Jean-Marie Henckaerts and Louise Doswald-Beck, 2007,
p. XXXVII.

ICRC, Customary International Humanitarian Law, Vol. |, edited by Jean-Marie Henckaerts and Louise Doswald-Beck, 2007,
pp. XXXVI-XXXVII.

ICRC, Customary International Humanitarian Law, Vol. |, edited by Jean-Marie Henckaerts and Louise Doswald-Beck, 2007,
p. 694.
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the International Covenant on Civil and Political Rights (prohibition of torture). In a case
concerning El Salvador’s 1993 General Amnesty Law for Consolidation of Peace, the Inter-
American Commission on Human Rights found that law to be in violation of the American
Convention on Human Rights, as well as of common Article 3 of the Geneva Conventions
and Additional Protocol II. In its judgement in the Barrios Altos case in 2001 concerning the
legality of Peruvian amnesty laws, the Inter-American Court of Human Rights held that
amnesty measures for serious human rights violations such as torture, extrajudicial,
summary or arbitrary executions and forced disappearances were inadmissible because
they violated non-derogable rights.471

Therefore, based on the foregoing observations, the IACHR concludes that the ICRC study i) is a
compendium of existing practices in the States, identified as international customary law, and
the States’ treaty-based obligations may vary according to the international instruments to
which they are party and the obligations that follow therefrom; ii) it does not discuss the
international human rights obligations binding upon the States, and iii) it does not make a
distinction for a standard that applies to a process of transition to peace as opposed to a
standard that applies to a process of transition from dictatorship to democracy. Lastly, iv) the
study itself acknowledges the limitations on amnesties that international human rights bodies
have singled out and that are a function of obligations emanating from international treaties on
the subject.*72

Thirdly, the Commission notes that in the Gelman case, the Inter-American Court made
reference to the ICRC international and mentioned the fact that Article 6(5) of the Protocol II
had been revisited in statements and decisions issued by the Inter-American Commission and
the United Nations Committee in which they make reference to the prohibition of amnesty
laws with respect to serious violations of human rights.473

Drawing on the content of the decisions that the Court cited in that judgment, in its Report on
the Situation of Human Rights in El Salvador, the IACHR noted that the Government of El
Salvador claimed that the amnesty authorized by the Legislative Assembly was based on the
provisions of Protocol II Additional to the Geneva Conventions. The Commission indicated that
“the Protocol cannot be interpreted to cover violations of the fundamental human rights set
forth in the American Convention on Human Rights.”474 This was not a one-time finding on the
Commission’s part. Indeed, since its 1992-1993 Annual Report, the Commission had expressed
concern over the possible passage of an amnesty law.47> In a number of individual cases, the
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ICRC, Customary International Humanitarian Law, Vol. |, edited by Jean-Marie Henckaerts and Louise Doswald-Beck, 2007,
p. 693.

The Commission would point to the Inter-American Court’s finding in the recent case of the Santo Domingo Massacre to the
effect that “the American Convention does not establish limitations on the Court’s competence to hear cases in situations of
armed conflict” and that when “using international humanitarian law as a supplementary norm of interpretation to the
treaty-based provisions,” the Court is not assuming any hierarchy among differing normative systems; instead, this only
means that “the Court can observe the regulations of international humanitarian law, as the specific law in this area, in
order to make a more specific application of the provisions of the Convention when defining the scope of the State’s
obligations,” I/A Court H.R., Case of the Santo Domingo Massacre v. Colombia. Judgment on Preliminary Objections, Merits
and Reparations of November 30, 2012. Series C No. 259, para. 24.

I/A Court H.R., Case of Gelman v. Uruguay, Merits and Reparations. Judgment of February 24, 2011 Series C No. 221 para.
211, citing International Committee of the Red Cross, Customary International Humanitarian Law, Vol. |, edited by Jean-
Marie Henckaerts and Louise Doswald-Beck, 2007, p. 692.

Cf. IACHR, Report on the Situation of Human Rights in El Salvador, Case No. 11,138, in document OEA/Ser.L/V/II.85, Doc. 28
rev. of February 11, 1994, General Conclusions, paragraph C.

IACHR. Report on the Situation of Human Rights in El Salvador. February 11, 1994. Chapter I1.4.
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Commission also had had occasion to express its views on various amnesties granted in El
Salvador.476

In its concluding observations on the human rights situation in Croatia, the United Nations
Human Rights Committee expressed its concern at the implications of the Amnesty Law. It
observed that while that law specifically states that the amnesty does not apply to war crimes,
the term "war crimes" is not defined and there is a danger that the law will be applied so as to
grant impunity to “persons accused of serious human rights violations.” The Committee’s
recommendation to Croatia was to “ensure that in practice the Amnesty Law is not applied or
utilized for granting impunity to persons accused of serious human rights violations.”477 In its
Concluding Observations on Lebanon, the Committee expressed concern over the amnesty
granted to civilian and military personnel for human rights violations they may have
committed against civilians during the civil war.” As the Committee wrote, such a sweeping
amnesty “may prevent the appropriate investigation and punishment of the perpetrators of
past human rights violations, undermine efforts to establish respect for human rights, and
constitute an impediment to efforts undertaken to consolidate democracy.”478

Summarizing, given these considerations, the Commission feels compelled to reiterate its
jurisprudence constante to the effect that the State is still obligated to investigate, in accordance
with the norms of international humanitarian law and international human rights law, the
serious human rights violations committed during the armed conflict. To forsake this
obligation, either by enforcing amnesty laws or any other type of domestic provision, is
incompatible with the American Convention.

The Commission therefore deems it imperative that the peace agreements and the provisions
of transitional justice that will pave the way for Colombian society’s transition to a stable and
lasting peace are implemented in harmony with the State’s international obligations and offer
real prospects for fulfillment. The Commission must once again point out that inasmuch as
such provisions are domestic norms, they must conform to the State’s international obligations
on the subject, in accordance with Article 2 of the American Convention and Article 27 of the
Vienna convention on the Law of Treaties.*7?

The Commission will therefore do an in-depth analysis of the existing legal framework and the
results of its application in practice.

Justice and Peace Law (Law 975 of 2005)
Successive governments made efforts to bring a negotiated end to the political violence that

has rocked the last five decades of Colombian history. Those efforts focused on conclusion of
agreements to demobilize the armed groups operating outside the law. The agreements were
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IACHR. Report No. 26/92. Case 10,287. Las Hojas Massacre. September 24, 1992, para. 11; IACHR. Report No. 1/99. Case
10,480. Lucio Parada Cea, Héctor Joaquin Miranda Marroquin, Fausto Garcia Funes, Andrés Hernandez Carpio, José Catalino
Meléndez and Carlos Antonio Martinez Romero. January 27, 1999, para. 122; IACHR. Report No. 136/99. Case 10,488.
Ignacio Ellacuria, S.J; Segundo Montes, S.J.; Armando Lépez, S.J; Ignacio Martin Baro, S.J; Joaquin Lépez y Lépez, S.J; Juan
Ramoén Moreno, S.J; Julia Elba Ramos, S.J; and Cecilia Mariceth Ramos. El Salvador. December 22, 1999, para. 215.
Concluding observations of the Human Rights Committee. Croatia, U.N. Doc., CCPR/ CO/71/HRV, April 4, 2001, para. 11.
Concluding observations of the Human Rights Committee: Lebanon, U.N. Doc. CCPR/C/79/Add.78, May 5, 1997, para. 12.
IACHR translation.

Article 27 of the Vienna Convention on the Law of Treaties: Internal Law and Observance of Treaties. “A party may not
invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to
article 46.”
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sealed under laws adopted either through decrees issued by the Executive Branch or laws
enacted by the National Congress.*80

Indeed, Colombia has adopted a number of legal mechanisms to deal with situations associated
with the armed conflict. One of the major precedents was Law 418 of 1997, “embodying
instruments to enable the search for co-existence and the efficacy of justice.”#81 Law 418 of
1997 was amended and extended by laws 782 of 2002 and 1421 of 2010.482 Under Law 782 of
2002, the implementing regulations for which are contained in Decree 128 of 2003, a number
of demobilized individuals received the benefits provided under the law, such as pardons or
similar measures, for the crime of conspiracy to commit a crime as a result of having been
members of armed groups operating outside the law. 483

In response to the collective demobilizations of the AUC between November 2003 and April
2006, the IACHR, like other international agencies, recommended enacting a legal framework
to establish clear requirements for demobilization of armed groups operating outside the law,
that would be consistent with the State's international obligations in the areas of truth, justice

480

482

483

For an historical analysis of the various initiatives, see IACHR, Report on the Demobilization Process in Colombia,
OEA/Ser.L/V/11.120, Doc. 60, December 13, 2004, Section I11.C. Background on efforts to resolve the internal armed conflict
in Colombia and its legal framework. Available at: http://www.cidh.oas.org/countryrep/ColombiaO4eng/chapter3.htm#C.
The relevant parts of that law read as follows:

Article 50. In each particular case, the National Government may grant a pardon to citizens who have been convicted, in
final judgments, of acts constituting the political crimes of rebellion, sedition, attempted coup, conspiracy and related
crimes, when in its judgment the armed organization operating outside the law of which the applicant was a member is
recognized to be political in nature and has demonstrated its willingness to be reintegrated into civilian life.

A pardon may also be granted to citizens who individually and voluntarily abandon their activities as members of armed
groups operating outside the law that are recognized as political in nature and that apply for a pardon, provided they have
demonstrated to the National Government’s satisfaction their willingness to be reintegrated into civilian life.

The provisions of this Article shall not apply to those whose acts are brutal and barbaric atrocities, terrorism, abduction,
genocide, murder off the field of battle, where the victim is defenseless [...]

Article 64. The benefits set forth in this title shall not affect any liability that the persons pardoned may have with respect to
private parties.

Once a pardon is granted, a civil suit may then be brought in the civil courts of ordinary jurisdiction.

Article 65. Persons demobilized under the agreements reached with Armed Organizations operating outside the law and
recognized to be political in nature, may individually claim the benefit of the socioeconomic reintegration programs
established for that purpose by the National Government, provided his or her legal situation so permits. Available [in
Spanish] at: http://www.reclutamiento.mil.co/?idcategoria=237855#

With the changes, the text now in force reads as follows:

ARTICLE 50. In each particular case, the National Government may grant a pardon to citizens who have been convicted, in
final judgments, of acts constituting a political crime if, in its judgment, the armed organization operating outside the law
with which a peace process is underway and of which the applicant is a member, has demonstrated its willingness to be
reintegrated into civilian life.

A pardon may also be granted to citizens who individually and voluntarily abandon their activities as members of armed
groups operating outside the law that are recognized as political in nature and that apply for a pardon, provided they have
demonstrated to the National Government’s satisfaction their willingness to be reintegrated into civilian life.

The legal benefits made available in this title and the socioeconomic benefits that the National Government establishes
within the framework of this process shall not apply to those who have committed crimes of genocide, abduction, lese
humanite, war crimes or those criminalized in Title Il of Book I, Single Chapter of the Criminal Code, under international
treaties and conventions ratified by the Colombian State. These individuals may go through the transition system
established in Law 975 of 2005 and other related provisions, or turn directly to the courts of ordinary jurisdiction to apply
for the legal benefits offered in exchange for a confession or cooperation with the justice system.[...]

ARTICLE 65. If their legal situation so permits, persons demobilized under agreements with groups operating outside the
law, and with which the National Government has been engaged in a peace process may, either collectively or individually,
benefit from the socio-economic reintegration programs that the National Government establishes for that purpose.

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 32. In its
observations on the Draft Report, the State observed that “[...] no pardon was ever granted for the crime of conspiracy to
commit crime; pardons were, however, granted in the case of sedition.” Observations of Colombia on the Draft Report of
the Inter-American Commission on Human Rights, Note S-GAIID-13-048140, of December 2, 2013, para. 229.

Inter-American Commission on Human Rights | IACHR


http://www.cidh.oas.org/countryrep/Colombia04eng/chapter3.htm%23C
http://www.reclutamiento.mil.co/?idcategoria=237855

130 | Truth, Justice and Reparation

279.

280.

281.

and reparation for victims of the conflict.48¢ The IACHR also emphasized that a further
fundamental aspect of this process is to ensure the effective dismantling of the armed
structures that took part in the demobilization process, and the gradual reintegration of their
members into society, to ensure that there will be no repetition of violations of human rights
and grave breaches of IHL.485

On June 22, 2005, the Colombian Congress passed Law 975, which took effect when it was
enacted by the President on July 22, 2005. The IACHR issued a statement voicing its concern
about the implementation prospects of this law. It specifically mentioned: (i) the objectives of
the law; (ii) the lack of incentives for a full confession of the truth; (iii) the lack of strength of
the institutional mechanisms established; (iv) the short time limits and procedural stages
provided for in the legal mechanisms to investigate and prosecute the demobilized individuals
benefiting from the law; and (v) certain problems with the reparations mechanisms, among
others.48¢ On December 30, 2005, Decree No. 4760 was issued to regulate certain aspects of
Law 975. On the whole, these had to do with deadlines to investigate applicants for benefits
under the law before they are arraigned, and with introducing the principle of prosecutorial
discretion for the benefit of third parties involved in the purchase, possession, holding,
conveyance and in general with the ownership of unlawfully obtained property, surrendered
to compensate victims. 487

Several human rights organizations filed a series of lawsuits with the Colombian Constitutional
Court challenging the constitutionality of Law 975. The Office of the Prosecutor also took part
in these proceedings. The Constitutional Court issued its ruling on May 18, 2006 and the
grounds for its decision were made public on July 13, 2006. 488

On the whole, the Constitutional Court found Law 975 constitutional; at the same time, it set
constitutionality requirements for several of its provisions. Among the interpretation
parameters established by the Court are those intended to insure the victims' participation in
the proceedings and their access to restitution in integrum. The decision also clarifies the
obligation to impose a reduced sentence, provided by the law, and introduces legal
consequences such as the loss of benefits if demobilized persons seeking to benefit from the
law conceal information from the judiciary. The decision also clarifies the definition of
paramilitarism as a common crime, circumstance that prevented the possibility of benefiting
applicants with a decision of pardon or amnesty. In brief, persons demobilized who are
implicated in crimes connected with the armed conflict and wish to secure the benefits of Law
975 will have to cooperate with the judiciary in ensuring the full effectiveness of the victims'
rights to truth, justice, redress and non-repetition.*8?
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IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 7.

IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Demobilization of the AUC and First
Judicial Proceedings, OEA/Ser.L/V/11.129, Doc. 6, October 2, 2007, para. 3.

IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 8 et seq.

IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 9.

IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 10.

IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 11. IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV.
Colombia, para. 48, citing Constitutional Court Case D-6032 - Judgment C-370/06, available since July 13, 2006.
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In November 2006, the State adopted Decree 3391 confirming some of the conditions
established in the Constitutional Court’s ruling and regulating other aspects in a manner that
contradicted what the Court had established in its ruling. This triggered further debate over
the interpretation of the Justice and Peace Law.4%°

In practice, according to the National Commission on Reparation and Reconciliation:

a demobilized person was steered in the direction of the legal framework established by
the Justice and Peace Law if facing a criminal investigation for a crime not eligible for
pardon, committed while that person was a member of an illegal armed group. A
demobilized person was also steered in the direction of the proceedings under Law 782 of
2002, which established provisions to enable dialogue and agreements with organized
armed groups operating outside the law with a view to their demobilization, reconciliation
among Colombians, and peaceful co-existence. Decree 128 of 2003, for its part, included
definitions and benefits under the reintegration program. These laws applied to
demobilized persons who were not the target of or were unaware of any criminal
investigation for the commission of crimes that did not qualify for a pardon and whose
situation was simply membership in an illegal group. This inter-institutional effort
managed to win over many members registered by the paramilitary confederation, which
turned out to be useful in the judicial proceedings and in making the transition to the next
planned phase, i.e,, reinsertion and reintegration into civilian life. In the process, the more
than 31 thousand persons who were officially recognized were joined by another 10,774
demobilized individuals who came mainly from the guerrilla groups and were applying for
the reintegration programes [...].4%1

The Government, for its part, issued Decree 1,059 under which guerrillas deprived of
liberty could be demobilized on an individual base, apply for the Justice and Peace Law and
receive the benefit of an alternative penalty under that law. This law gave legal benefits to
guerrillas who had expressed, in writing, their interest in surrendering their weapons and
waiving any right to be part of a humanitarian exchange. The benefit they were offered
was that their criminal cases could be archived if the case against them did not involve
crimes against humanity; those already convicted could apply for alternative sentences. As
a condition, since there was no demobilization and disarmament, they have to convey to
the authorities their willingness to surrender their weapons, publicly renounce the
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IACHR, Report on the Implementation of the Justice and Peace Law: Initial States in the Demobilization of the AUC and First
Judicial Proceedings, OEA/Ser.L/V/11.129, Doc. 6, October 2, 2007, para. 50. In the first place, Decree 3391 provides that any
time spent at a detention center before the supervising judge decides on the imposition of preventive detention will be
discounted from the corresponding alternative penalty. Second, Decree 3391 provides that demobilized persons "may" be
held in Justice and Peace confinement sites administered and defined by the INPEC, but it did not clearly establish the
characteristics of those sites. The IACHR noted that the uncertainty over the characteristics of the so-called "Justice and
Peace confinement establishments" demanded clarification to bring them clearly within the jurisdiction of the INPEC,
consistent with the decision of the Constitutional Court. Third, the Decree provides that if demobilized persons surrender
assets for use in economic projects in areas of the country afflicted by violence, for the benefit of displaced persons,
peasants and reinserted persons who lack the economic means of subsistence, granting them participation in the ownership
and means of production, this will be understood as a collective measure of reparation.[ In March, 2006 only a small number
of demobilized persons were involved in projects of this kind, and there was no evidence of broad acceptance by the
communities hosting them. IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the
Demobilization of the AUC and First Judicial Proceedings, OEA/Ser.L/V/11.129, Doc. 6, October 2, 2007, paras. 51-54.

CNRR, La reintegracion: logros en medio de rearmes y dificultades no resueltas, Il Informe de la Comision Nacional de
Reparacion y Reconciliacion [Reintegration: achievements in the midst of rearming and unresolved problems, 1l Report of
the National Reparations and Reconciliation Commission], DDR Area, August 2010, p. 22.
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guerrilla movement and comply with other requirements, such as providing information
that can be used to bring others to trial and to dismantle the guerrilla organizations.492

Of the 31,670 persons who demobilized between November 2003 and the middle of 2006, only
2,695 declared their interest in applying for the benefits of the Justice and Peace Law. However, the
institutional shortcomings in the demobilization circuits delayed and impeded enforcement of the
Justice and Peace Law.#?3 On a number of occasions the Commission observed that the
demobilization circuits presented a suitable opportunity for the judicial authorities to gather
elements for establishing whether demobilized members of illegal armed groups were
involved in crimes that might be punishable under Law 975. However, in the course of these
voluntary statements the prosecutors received no instructions for delving into the crimes
perpetrated and the possible applicability of the Justice and Peace Law.*%*

In its 2006 statement, the IACHR did a series of analyses and made observations and
recommendations that are useful to recall. The Commission observed that as the new stage was
being launched, it was crucial that the agencies charged with implementing the legal framework,
namely, the Justice and Peace Unit of the Office of the Attorney General, the Justice and Peace
Tribunals, the Ministry of Justice, and the National Commission on Reconciliation and Reparation
fully comply with it and with its interpretation by the Constitutional Court, so that the criminal-law
benefits granted to those demobilized would not become a mere gift of the justice system but
would truly meet the goal of operating as an incentive for peace, learning the truth and
appropriately compensating the victims of the conflict. Accordingly, the IACHR alerted the
Colombian authorities to the need to strictly enforce the eligibility requirements for benefiting from
a lighter sentence and preserving that benefit; and to contribute to a diligent and full investigation
of crimes covered by the law, thereby ensuring that the imposition of lesser penalties would reflect
an uncovering of the whole truth and would not rely solely on the defendant's confession.4?5

Specifically, the Commission pointed out that the defendants’ confession did not relieve the
authorities of their duty to diligently investigate the events. This obligation, under the Justice
and Peace Law, had a twofold purpose. First, to ensure that events would be fully cleared up. In
most cases a confession would not be sufficient for that and the State would need to take all
investigative steps within its power to arrive at the truth. Secondly, to discharge the duty of
investigating and preventing impunity. The reduced prison terms provided by the law offered
a very strong incentive not only to those who sincerely wished to fully confess their
participation in violations of human rights, but also to those seeking to evade criminal
prosecution by the State. Lastly, a full and diligent investigation of the events was also the
foundation for effective verification of eligibility for reduced sentencing and preservation of
that benefit in the future.4%
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CNRR, La reintegracion: logros en medio de rearmes y dificultades no resueltas, Il Informe de la Comision Nacional de
Reparacion y Reconciliacion [Reintegration: achievements in the midst of rearming and unresolved problems, Il Report of
the National Reparations and Reconciliation Commission], DDR Area, August 2010, p. 24.

IACHR, Report on the Implementation of the Justice and Peace Law: Initial Stages in the Demobilization of the AUC and First
Judicial Proceedings, OEA/Ser.L/V/I1.129, Doc. 6, October 2, 2007, para. 44. Of the total number, which is 35,353
paramilitaries, only 4,227 have applied for Law 97 of 2005; of these, 3,116 participated in the collective demobilization
ceremonies, 1,059 were incarcerated and 52 did so voluntarily. “José Alvear Restrepo” Lawyers Group, Balance de la
aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice and Peace” Law] and Andlisis de las sentencias desde
algunos presupuestos desde el Estatuto de Roma [Analysis of the judgments on the basis of the Rome Statute], 2012.

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 33.

Cf. IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and
Peace Law in Colombia, 2006, para. 3.

Cf. IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and
Peace Law in Colombia, 2006, para. 27.
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In this complex scheme, the IACHR identified a number of challenges for compliance with the
international standards with regard to truth, justice and reparations. First, it pointed out that
the agencies first had to make certain that demobilized persons who wished to receive the
benefits of Law 975 met each and every eligibility requirement as interpreted by the
Constitutional Court. In addition, all agencies involved in the application of that law had to
cooperate by making available all information, with a view to supporting the justice system in
verifying that these requirements had been met. Second, the Justice and Peace Unit of the
Office of the Attorney General had to issue guidelines to encourage proper and full
investigation by the designated prosecutors of the actions of demobilized persons and to
standardize the criteria used by prosecutors when implementing the legal framework in each
particular case. Third, the notary certification, registration and real estate recording systems
needed to be improved so that the agencies involved would be able to ensure proper
restitution of property to victims of the conflict, most of whom were displaced persons who
were forced to abandon their lands because of violence.4°7

A fourth challenge was to make certain that victims would be truly able to participate in the
investigation, prosecution and reparations proceedings. The State, through its institutions, had
to ensure that victims had access to adequate legal representation and participation in every
procedural stage, as established by the Constitutional Court. The IACHR also stressed the need
for adequate steps to protect the victims and witnesses, looking after their physical and
psychological well-being as well as their dignity, and respecting their privacy.4%8

The IACHR emphasized that, in the face of these challenges, the State had to publicize the
results of negotiations with armed groups, the procedures for identifying combatants and the
surrender of weapons, as well as the implementation of the Justice and Peace Law, so that
Colombian society as a whole would be able to follow and monitor events during this
important stage of the country's life.4%?

Law 975: advances and challenges in the areas of truth and justice
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The Commission recognizes that implementation of the Justice and Peace Law has managed
to partially unveil a truth that would have been impossible to get at by other means, as well
as certain connections with elements in the political world,5% which is an important starting
point.

The State pointed out that the progress made with the implementation of the Justice and Peace
Law has centered on the truth, justice and reparations components. With respect to the truth
component, the State underscored the fact that the “joint” voluntary depositions have been
more efficient in exposing patterns of macro criminality.”501 As for reparations, Colombia
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IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 53.

IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 54.

IACHR, Statement by the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 56.

See, inter alia, Expert report by Javier Ciurlizza in Case 12,573, Marino Lépez et al. (Operation Genesis) v. Colombia. Available
[in Spanish] at: http://vimeo.com/60121157; International Criminal Court, Office of the Prosecutor, Situation in Colombia,
Interim Report, November 2012.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 212.
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maintains that the normative framework developed for the Justice and Peace proceedings
makes it possible to focus on “revealing patterns of macro criminality and the impact on
victims,” all of which are considerations when applying a government reparations program as
a strategy for guaranteeing “full reparations”.502 Within that framework, the State contends
that all these criteria have to be analyzed as a whole in order to “measure the results of the
process” and not just the number of verdicts delivered in application of the Justice and Peace
Law.503

The Commission must point out that one of the principal causes for concern that it has
expressed for more than a decade concerning the human rights violations committed on the
occasion of the armed conflict, has been the absence of any judicial resolution of the
overwhelming majority of the violations and the fact that so many of these crimes have gone
unpunished to this day.5%¢ Given the scope and objective of the Justice and Peace Law as a
mechanism for guaranteeing the victims’ right to justice, truth and reparations, the IACHR is
especially troubled by the fact that as of the date of preparation of this report, the Justice and
Peace Chamber of the Superior Court of the Bogota Judicial District has handed down only
eleven judgments as court of first instances; of these six have become final as a result of five
decisions by the courts of second instance that confirmed the sentences imposed, and one
lower court ruling that was not appealed by either side. With that, fourteen applicants have
been convicted by a court of first instance; nine of those convictions have become final.505

According to the information received the Justice and Peace Unit has maintained that of the
verdicts handed down in that jurisdiction, not one embodies the duality of being the most
responsible and the most representative member, and the criminal facts on which the verdicts
are based do not portray patterns of large-scale crime and macro-victimization, which might
have made it possible to piece together vital information in the reconstruction of the past.>06
Civil society, for its part, pointed out that only 4 of the Justice and Peace verdicts concerned
block or front commanders.597

The Commission notes that the Justice and Peace Unit has 1100 employees in the 59
prosecution offices nationwide, and that since 2006, some 39,546 deeds have reportedly been
confessed, involving 51,906 victims. Some 1,046 massacres were reportedly confessed, as
were 25,757 murders, 1,618 unlawful recruitments, 3,551 forced disappearances, 11,132
forcible displacements, 1,168 extortions, 1,916 abductions, 96 rapes, 773 acts of torture and
65 cases of trafficking in, manufacturing or carrying narcotic drugs.>%® The Commission is
troubled by the fact that as of the date of preparation of this report, the total number of deeds
confessed does not match the itemized number and that there are significant inconsistencies
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 213.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 212.

IACHR, Statement of the Inter-American Commission on Human Rights on the Application and Scope of the Justice and Peace
Law in Colombia, 2006, para. 6.

Ministry of Foreign Affairs of Colombia, Document titled “Justice and Peace Law”, received by the IACHR on May 3, 2013.
Justice and Peace Unit, Plan de accidn de los casos a priorizar por la Unidad nacional de Fiscalias para la Justicia y la Paz
[Caseload of the National Unit of Justice and Peace Prosecutors, Prioritized Plan of Action], received by the IACHR on March
19, 2013.

See the cases of Edwar Cobos Tellez, Uber Enrique Banquez Martinez, Fredy Renddn Herrera and Jorge Ivan Laverde. “José
Alvear Restrepo” Lawyers Group, Balance de la aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice and
Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de Roma [Analysis of the
judgments on the basis of the Rome Statute], 2012.

Information available [in Spanish] at: http://www.fiscalia.gov.co:8080/justiciapaz/Index.htm.
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between these figures and the information that the State supplied to the IACHR on the occasion
of the visit.50?

Moreover, since 2006, the voluntary depositions have been broadcast to 846 municipalities,
reportedly for a total of 296 days of live broadcasts. As for the victims’ participation, 76,688
victims had reportedly participated in the voluntary depositions, and 28,790 victims had
reportedly asked 34,168 questions of the applicants. According to information that is a matter
of public record, the Justice and Peace Unit is said to have assisted 152,150 victims in 799
assistances sessions held since 2006; 313 applicants had reportedly restored the victims’
dignity through public statements they made; 1,173 applicants had reportedly asked pardon of
the victims; 1,083 applicants had reportedly publicly expressed their repentance and 1,143
applicants had promised never again to repeat their crimes.510 By late 2011, the Justice and
Peace Unit had registered 372,874 persons as alleged victims.511 The Commission believes
that the broadcast of the voluntary depositions is an important measure and acknowledges the
victim participation, although it is still insufficient.

As for the applicants for the Justice and Peace Law and the proceedings being conducted in
their cases, an arraignment hearing had reportedly been requested for 1,126 applicants;
another 628 had reportedly been formally arraigned; 292 applicants were said to have
completed the charging phase and were awaiting the hearing held to check the lawfulness of
the charges against them; 11 applicants are in the hearing on reparations, and 14 have been
sentenced by the Justice and Peace courts.>12

Based on the information summarized above, the Commission observes that Law 975 results
are precarious. The IACHR has followed and examined the various obstacles and failings in the
implementation of the Justice and Peace Law. Salient among them is the excessive delay in the
proceedings; the extradition of the highest-ranking paramilitary leaders, thereby obstructing
the effort to get at the truth, justice and reparations; the limitations on victim participation;
difficulties in the area of reparation; and enactment of laws that offer the demobilized a
number of benefits over and above those already offered under the Justice and Peace Law,>13
among others.514

The challenge of extradition and Law 975
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The Commission would begin by pointing out that in May 2008, the Government lifted the stay
on the extradition of high-ranking demobilized paramilitary leaders and immediately ordered
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During the visit, the Justice and Peace Unit reported that 48,541 murders had been confessed, 1,755 massacres, 9,918
forcible displacements, 4,812 forced disappearances, 2,834 illegal recruitments, 1797 extortions. It also explained that other
authorities had been asked to investigate 442 politicians, 417 members of the armed forces and 161 public servants. It also
pointed out that 334,916 victims had been registered; assistance had been provided to 120,711 victims in assistance
workshops. Finally, it reported that 669 applicants for the Justice and Peace Law had asked pardon of the victims, 525 had
publicly expressed their repentance and 577 had promised not to repeat their crimes. Statistics provided by the State at the
meeting held on December 4, 2012.

Information available [in Spanish] at: http://www.fiscalia.gov.co:8080/justiciapaz/Index.htm

Office of the Attorney General of the Nation: Performance Report 2011, February 2012, p. 42. Available [in Spanish] at:
http://www.fiscalia.gov.co/colombia/wp-content/uploads/2012/01/Informe-de-Gestion-2011.pdf.

Information available [in Spanish] at: http://www.fiscalia.gov.co:8080/justiciapaz/Index.htm.

See, Law 1312 of 2009 and Law 1424 of 2010.

See, inter alia, IACHR, Annual Report 2008, OEA/Ser.L/V/11.134, Doc. 5 rev. 1, February 2, 2009, Chapter IV. Colombia; IACHR,
Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia; IACHR, Annual Report 2010,
OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia; IACHR, Annual Report 2011, OEA/Ser.L/V/Il., Doc. 69,
December 30, 2011, Chapter IV. Colombia.
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their transfer to the United States.5!5> After the extradition of Carlos Mario Jiménez, alias
“Macaco”, the Commission expressed its concern over the first 16 extraditions of paramilitaries
who were pursuing Justice and Peace proceedings, many of whom were involved in the so-
called “parapolitics.”516 In 2009, the Government was the driving force behind the extradition
of other paramilitary leaders or persons involved in justice and peace proceedings, such as
Miguel Angel Mejia Munera, alias “El Mellizo” and Hebert Veloza, alias “H.H.”517 According to
the MAPP/OAS analysis, as of August 2011 the extradition of 31 applicants for the Justice and
Peace Law were requested; 29 of which were extradited to the United States.518

In this regard, the Commission has consistently maintained that “the extradition of a
demobilized combatant to face charges abroad for less serious offenses than those to which
they are confessing before the Colombian courts, ends up being a form of impunity.”51% As the
IACHR observed, extradition: (i) affects the Colombian State’s obligation to guarantee victims’
rights to truth, justice, and reparations for the crimes committed by the paramilitary groups;
(ii) impedes the investigation and prosecution of such grave crimes through the avenues
established by the Justice and Peace Law in Colombia and through the Colombian justice
system’s ordinary criminal procedures; (iii) closes the door to the possibility that victims can
participate directly in the search for truth about crimes committed during the conflict, and
limits access to reparations for damages that were caused, and (iv) interferes with efforts to
determine links between agents of the State and these paramilitary leaders in the commission
of human rights violations.520

For its part, the Court has observed that the State cannot provide direct or indirect protection
to those accused of human rights violations through improper application of legal concepts
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Information available [in Spanish] at: http://www.elespectador.com/node/13431/ According to the information reported in
the media, some extradited paramilitaries who had served out their sentences in the United States had reportedly returned
to Colombia as free persons, because their arrest warrants had either been suspended or were no longer in force.
Information  available [in Spanish] at: http://m.eltiempo.com/justicia/regreso-de-paras-extraditados-a-estados-
unidos/9860275

IACHR, Press Release No. 21/08, IACHR expresses concern about extradition of Colombian paramilitaries, Washington, D.C.,
May 14, 2008. Available at: http://www.cidh.org/Comunicados/English/2008/21.08eng.htm. On May 7, 2008, Carlos Mario
Jiménez alias “Macaco” was extradited to the United States; in May 2008, the following AUC leaders were extradited to the
United States: Diego Fernando Murillo Bejarano alias “Don Berna”, Francisco Javier Zuluaga Lindo alias “Gordo Lindo”,
Manuel Enrique Torregrosa Castro, Salvatore Mancuso Gomez alias “El Mono” o “Triple Cero”, Diego Alberto Ruiz Arroyave,
Guillermo Pérez Alzate alias “Pablo Sevillano”, Ramiro Vanoy Murillo alias “Cuco Vanoy”, Juan Carlos Sierra Ramirez alias “El
Tuso”, Martin Pefiaranda Osorio alias “El Burro”, Edwin Mauricio Gémez Luna, Rodrigo Tovar Pupo alias “Jorge 40”, Hernan
Giraldo Serna alias “El Patrén”, Nodier Giraldo Giraldo and Eduardo Enrique Vengoechea Mola.

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 46. In 2010,
the Supreme Court issued a ruling against the extradition of Edwar Cobo Tellez alias “Diego Vecino”, Daniel Rendén Herrera
alias “Don Mario” and Fredy Renddn Herrera alias “El Aleman” to the United States. “Following the reasoning employed in the
denial of Luis Edgar Media Flérez' extradition request, the Court established that extradition undermines the spirit of Law 975, fails
to acknowledge the victims' right to truth, justice and reparations, and “traumatizes” the functioning of the Colombian
administration of justice. It specifically indicated that the extradition of the paramilitaries subject to the justice and peace
process was a deathblow to the inspirational purpose of a law intended to make peace grow among Colombians, as well as the
most telling evidence of the disarray of the Government's strategy against violence and illegal armed groups. IACHR, Annual
Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia, para. 91.

OAS, Diagndstico de Justicia y Paz en el marco de justicia transicional colombiana [Diagnostic Study of Justice and Peace
within the context of Colombian transitional justice], MAPP/OAS, October 2011, pp. 145-155. Available [in Spanish] at:
http://www.mapp-oea.net/documentos/iniciativas/DiagnosticolyP.pdf.

IACHR, Annual Report 2008, OEA/Ser.L/V/11.134, Doc. 5 rev. 1, February 2, 2009, para. 31. See, also, IACHR, Hearing on the
Rule of Law and the Independence of the Judiciary in Colombia, March 23, 2009. Available at:
http://www.oas.org/es/cidh/audiencias/hearings.aspx?lang=en&session=8.

See, inter alia, IACHR, Press Release No. 21/08, IACHR expresses concern about extradition of Colombian paramilitaries,
Washington, D.C., May 14, 2008. Available at: http://www.cidh.org/Comunicados/English/2008/comunicados2008eng.htm
and I/A Court H.R. Hearing in the case of Marino Lopez et al. (Operation Genesis) v. Colombia. Available at: www.vimeo.com

Organization of American States | OAS


http://www.elespectador.com/node/13431/
http://m.eltiempo.com/justicia/regreso-de-paras-extraditados-a-estados-unidos/9860275
http://m.eltiempo.com/justicia/regreso-de-paras-extraditados-a-estados-unidos/9860275
http://www.cidh.org/Comunicados/English/2008/21.08eng.htm
http://www.mapp-oea.net/documentos/iniciativas/DiagnosticoJyP.pdf
http://www.oas.org/es/cidh/audiencias/hearings.aspx?lang=en&session=8
http://www.cidh.org/Comunicados/English/2008/comunicados2008eng.htm
http://www.vimeo.com/

301.

302.

303.

Chapter 3: Constitutional and Legal Framework | 137

that threaten the pertinent international obligations. Thus, extradition cannot be a means to
favor, foster or guarantee impunity.>2! The Court therefore considered that “based on the lack
of agreement as to the judicial cooperation between the States that arranged such extradition,
it falls upon Colombia to clarify the mechanisms, instruments and legal concepts that shall be
applied to guarantee that the extradited person will collaborate with the investigations into
the facts [...] as well as, if applicable, to guarantee due process.”522

It has also been observed that “[w]ith their extradition, all incentives for these individuals to
collaborate with the Colombian judicial system are lost”523 and that given the crimes for which
they were extradited, the cooperation with the United States justice system has more to do
with information about drug trafficking but not about solving cases of human rights
violations.52* The IACHR observes that when persons apply for the Justice and Peace process
and end up being extradited to the United States as a result, they do not enjoy any specific
benefits when they stand trial in the United States, which makes it less likely that applicants
will want to continue to participate in the process.

The State reported having taken a number of measures to address the situation of those
extradited, especially in 2012 when it signed an agreement with the United States which: (i)
expressly stipulates that extradited applicants convicted by U.S. courts are to be transferred to
the Miami prison, to make it easier for Colombian prosecutors to reach them; (ii) 21 hours out
of every week are to be set aside as time for interviews or for the convicted extradited
applicants to make video statements; and (iii) extradited applicants housed in the detention
center in Northern Neck, Virginia were made available to the Justice and Peace prosecutors for
40 hours a week. The State also highlighted some logistical improvements introduced in late
2012, such as the increased number of video cameras used in simultaneous proceedings. As a
resulted, in 2012, twenty voluntary deposition proceedings were held, ten arraignment
hearings, five hearings to formally file charges, five hearings to check the legality of the
charges, and one hearing for the reading of the verdict.525

The Commission takes note of the information provided, but is still concerned over the
situation of the demobilized persons who were extradited to the United States, as the
extraditions of these paramilitary leaders affect the victims’ rights to obtain truth, justice and
reparations, and interfere with the State’s obligation to prosecute civilians and State agents
involved in cases of serious violations of human rights protected under the American
Convention.>26 Furthermore, given the hierarchical rank of the demobilized persons extradited
and the Office of the Attorney General’s willingness to focus its investigation strategy on the
highest-ranking leaders, these efforts must produce tangible results that allow victims to
participate and reveal complete and accurate information on the commission of human rights
violations by the extradited demobilized persons.
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I/A Court H.R. Case of Manuel Cepeda Vargas v. Colombia. Preliminary Objections, Merits, Reparations and Costs. Judgment
of May 26, 2010. Series C No. 213, para. 166; and Case of the Mapiripdn Massacre v. Colombia. Monitoring Compliance with
the Judgment of July 8, 2009, Consideranda 40.

I/A Court H.R. Case of the Mapiripdn Massacre v. Colombia, Monitoring Compliance with the Judgment of July 8, 2009,
para. 41.

Lawyers without Borders Canada, The Principle of Complementarity in the Rome Statute and the Colombian Situation: A
Case that Demands More than a “Positive”  Approach, 2012, p. 18. Available at:
http://asfcanada.ca/documents/file/asf_rapport-anglais-v3-lg.pdf.

Expert report by Javier Ciurlizza in Case 12,573, Marino Ldpez et al. (Operation Genesis) v. Colombia. Available [in Spanish]
at: http://vimeo.com/60121157.

Ministry of Foreign Affairs of Colombia, Document titled “Justice and Peace Law”, received by the IACHR on May 3, 2013.
IACHR, Annual Report 2011, OEA/Ser.L/V/II., Doc. 69, December 30, 2011, Chapter IV. Colombia, para. 93.
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Victim participation under Law 975
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The Commission recognizes that Law 975 has raised the profile of victims on the national
political scene®27 and has given victims visibility and participation in the judicial proceedings.
However, the Commission has noticed certain obstacles that victims encounter to be able to
participate effectively in the Justice and Peace proceedings, such as: (i) the fact that victims in
areas where groups operating outside the law are still active have been displaced, so that
subpoenas should be done at the national level;528 (ii) the fact that in the various phases of the
voluntary deposition process, victims are unable to question, either personally or through
their representatives, those who are trying to claim the benefits granted under Law 975 with
regard to matters that are of interest to those victims;52° (iii) persons who wanted to
participate in the process have reportedly been threatened;>3° (iv) the institutional capacity of
public defenders to provide suitable advice to the thousands of victims already
registered;531(v) despite the progress made in terms of victim involvement in the process, a
large percentage of victims reportedly did not receive the proper instructions, particularly in
places where the CNRR does not have regional offices or has not operated because of safety
reasons;>32 and (vi) psychologists are overwhelmed as the assistance that these victims
require exceeds what these services are able to provide.>33

The State reported that the victims’ participation in the voluntary deposition proceedings has
increased, as they are both present for and participate in the questioning of the applicants. As
for the technical and logistical improvements, it was explained that new hearing and victims
chambers have been created in cities and municipalities nationwide; two systems have been
installed for long-distance transmissions. The State pointed out that it has complied with the
rules and protocols for the security and protection of victims and witnesses, as a result of
which 1,691 registered victims have been included in the protection program.534

The State also reported that since a subunit for victim registration, assistance and guidance
was created under the Office of the Attorney General’s resolution No. 0-2608 of October 3,
2011, five measures have been taken that have been helpful where victim assistance is
concerned: (i) the space available for victim assistance in Medellin, Monteria and Barranquilla
has been logistically arranged; (ii) students in their final years of their studies in law and
psychology have been trained and then brought into the victim assistance system under
agreements negotiated with the universities; (iii) 1079 persons -including students, employees
of the Office of the Attorney General, the public defender’s office and people involved in victim
assistance nationwide- have been trained in differential approaches, approach guidelines,
compilation of investigative information, legal and psychological assistance and guidance; (iv)
avenues of assistance for victims have been put into place to minimize the risk of victim
guidance becoming scattered and fragmented; (v) inter-institutional cooperation documents
have been signed so that in each institution, personnel are designated for victim assistance and
referral, based on the institution’s expertise and the services it offers.535
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Expert report by Javier Ciurlizza in Case 12,573, Marino Ldpez et al. (Operation Genesis) v. Colombia. Available [in Spanish]
at: http://vimeo.com/60121157. See also, International Criminal Court, Office of the Prosecutor, Situation in Colombia,
Interim Report, November 2012.

IACHR, Annual Report 2006. Chapter IV. Colombia, para. 20.

IACHR, Annual Report 2007, OEA/Ser.L/V/11.130, Doc. 22 rev. 1, December 29, 2007, Chapter IV. Colombia, para. 27.

IACHR, Annual Report 2007, OEA/Ser.L/V/11.130, Doc. 22 rev. 1, December 29, 2007, Chapter IV. Colombia, para. 28.

IACHR, Annual Report 2008, OEA/Ser.L/V/11.134, Doc. 5 rev. 1, February 25, 2009, para. 39.

IACHR, Annual Report 2008, OEA/Ser.L/V/11.134, Doc. 5 rev. 1, February 25, 2009, para. 39.

IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia, para. 90.

Ministry of Foreign Affairs, Document titled “Justice and Peace Law”, received by the IACHR on May 3, 2013.

Ministry of Foreign Affairs, Document titled “Justice and Peace Law,” received by the IACHR on May 3, 2013.
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Civil society also observed that Office of the Attorney General resolutions 3398 of 2006 and
387 of 2007 and Decree 317 of 2007, limited victims’ participation in the proceedings
provided for in Law 975, since the only victims who could participate would be those named
by the demobilized applicants in their voluntary depositions. In the case of families of victims
of forced disappearance, this would pose a serious problem since the applicants do not always
acknowledge having committed forced disappearances, and thus do not identify either the
victims or potential family members who would then have a right to participate in the
proceedings.

Civil society observed that in the end, the next of kin end up being re-victimized; in the few
cases in which they have participated in the applicants’ voluntary depositions to ask about the
fate of their loved ones, the applicants’ answers have been evasive and vague.>3¢ Civil society
also indicated that the victims do not have all the information they need about the proceedings
or support and that victims are not given an active role in the voluntary deposition proceeding,
and hence cannot rebut an applicant’s confession. All they can do is ask questions by way of
the prosecutor delegate.>37

The Commission observes that there is still a very sizeable difference between the number of
victims registered in the process and the number that the applicants for the Justice and Peace
Law acknowledge as victims. The Commission appreciates the information the State provided
concerning the workshops organized for victim assistance and the measures taken to ensure
their participation in the process. It awaits that these measures will be further reinforced in
the future, especially inasmuch as one of the main objectives of the transitional justice
mechanisms is to rebuild the citizenry’s trust. The Commission recalls that victims’
participation and satisfaction of their expectations will be a vital factor in measuring the
results of Law 975.

Procedural aspects of the proceedings conducted pursuant to Law 975

310.

As for the procedural guarantees and the progress with the investigations, the Justice and
Peace Unit reported that it started a reorganization process, created new working groups,
planned an agreement for investigation of cases involving children and adolescents,538 made
headway on the work of organizing the voluntary deposition hearings in order of priority,33°
and focused on pushing joint voluntary deposition proceedings.>40 The Justice and Peace Unit
also reported that Law 1592 of 2012 introduced significant procedural changes with respect to
hearings and procedures, in order to ensure that the process moves swiftly.541
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Civil society also noted that, in practice, the paramilitary would use the information on the victims’ whereabouts and graves
or the places where the disappeared were buried to pressure the authorities into allowing them to apply for the procedure
under Law 975, even though they might not meet the requirements. Coordinacién Colombia-Europa-Estados Unidos,
Observatorio de derechos humanos y derecho humanitario [Observatory of Human Rights and Humanitarian Law],
Desapariciones forzadas en Colombia. En busqueda de la justicia [Forced Disappearances in Colombia. In search of justice],
May 2012, pp. 40-41.

“José Alvear Restrepo” Lawyers Group, “Balance de la aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice
and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de Roma [Analysis of the
judgments on the basis of the Rome Statute], 2012.

Justice and Peace Unit, Report to the IACHR, received by the IACHR on March 7, 2013.

Information provided at the meeting with the Office of the Attonery General authorities, held in Bogotd on December 4,
2012.

Ministry of Foreign Affairs of Colombia, Document titled “Justice and Peace Law”, received by the IACHR on May 3, 2013.
Justice and Peace Unit, Report to the IACHR, received by the IACHR on March 7, 2013.
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311.

312.

Civil society also mentioned the limitations created by the subjective jurisdiction under Law
975 and expressed the view that the confessional mechanism does not rise to the due diligence
standards required in a criminal investigation. It pointed out that the confession has been the
only incriminating evidence that the prosecution and judges have had, so that the voluntary
depositions given by the demobilized have had a disproportionate influence in the
reconstruction of the truth.>42

According to civil society, there is also the question of how the deeds confessed are analyzed,
since the demobilized person determines whether his or her was willful misconduct by the
information he provides in his confession; as a result, there would be no way to add new
subjective accusations to those already enunciated -geared to describing the paramilitary
phenomenon as anti-subversive in nature-.543 Compounding the problem is the lack of
coordination with the mechanisms of the ordinary justice system, as a result of which there is
no overall view of the paramilitary phenomenon.544

It has also been said that the Justice and Peace process is plagued by legal uncertainty and
constant changes in the jurisprudence and practice.5*> Another point made in this regard is
that allowing partial (or successive) imputations changed the logical unfolding of the
proceedings, contrary to principles of procedural law like the principle of preclusion of the
guilt determination phase, which would mean that applicants might be able to obtain the legal
benefits offered under the Justice and Peace Law even though they do not meet all the legal
eligibility requirements.546 The MAPP/OAS has done a diagnostic study of the Justice and Peace
proceedings and has examined each phase of the proceedings in detail.>4”
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“José Alvear Restrepo” Lawyers Group, “Balance de la aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice
and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de Roma [Analysis of the
judgments on the basis of the Rome Statute], 2012.

“José Alvear Restrepo” Lawyers Group, Balance de la aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice
and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de Roma [Analysis of the
judgments on the basis of the Rome Statute], 2012.

Lawyers without Borders Canada. The Principle of Complementarity in the Rome Statute and the Colombian Situation: A
Case that Demands More than a  “Positive”  Approach, 2012 pp. 16-17. Available  at:
http://asfcanada.ca/documents/file/asf_rapport-anglais-v3-lg.pdf.

Lawyers without Borders Canada. The Principle of Complementarity in the Rome Statute and the Colombian Situation: A
Case that  Demands More than a “Positive”  Approach, 2012 pp 16-17 Available at:
http://asfcanada.ca/documents/file/asf_rapport-anglais-v3-lg.pdf. Furthermore, applicants have expressed concern over:
(i) the continual replacement of prosecutors, which in practice has meant that the same points had to be revisited three and
even five times; (ii) the fact that joint versions are not done; (iii) the lack of clarity as to the applications for the Justice and
Peace process; and (iv) the lack of public defenders to assist them, the fact that they are constantly being reshuffled by the
Office of the Public Defender, and their excessive caseload. Some applicants for the Justice and Peace process called upon
the Office of the Warden of the prison facility in which they were being held to allow them to continue with the program
involving meetings with victims for forgiveness and to put the past in the past. Bogotd Superior Court, Justice and Peace
Chamber, Report-Visit to verify compliance with the “Assistance and comprehensive intervention model for Justice and Peace
inmates.” “Itagui” Prison, para.s 2(1) and 2(2). Bogotd Superior Court, Justice and Peace Chamber. “Report-Visit to verify
compliance with the “Assistance and comprehensive intervention model for Justice and Peace inmates.” “La Modelo” Prison
— Barranquilla, paras. 3(2)(6), 6(9). The applicants pointed out that a program of meetings with some seventy victims of the
armed conflict in the region had been underway for some months; the victims were willing to hold meetings for pardon and
reconciliation with the prison inmates However, the Prison Warden had reportedly put those plans on hold.

“José Alvear Restrepo” Lawyers Group, “José Alvear Restrepo” Lawyers Group, Balance de la aplicacion de la Ley de “Justicia
y Paz” [An Assessment of the “Justice and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el
Estatuto de Roma [Analysis of the sentences on the basis of the Rome Statute], 2012.

OAS, Diagnéstico de Justicia y Paz en el marco de justicia transicional colombiana [Diagnostic Study of Justice and Peace
within the context of Colombian transitional justice], MAPP/OAS, October 2011, pp. 145-155. Available [in Spanish] at:
http://www.mapp-oea.net/documentos/iniciativas/DiagnosticolyP.pdf.
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The State has acknowledged the delays in the implementation of Law 975 and the slow pace of
the proceedings, and reports that it has taken steps to correct these problems. The
Commission will examine these mechanisms in the corresponding section; it notes, however,
that the pace of the proceedings needs to be expedited as soon as possible, especially when one
considers that by the second half of 2013, some 665 applicants would have served the
maximum sentence (8 years in prison).

For the State to be in compliance with its obligations under articles 1(1), 8 and 25 of the
American Convention, the modest progress made since the events reported or confessed by
the applicants will have to be matched by investigative work conducted with due diligence and
within a reasonable period of time. Through a combined, coordinated effort of the multiple
institutions that have a role in the investigation and prosecution of human rights violations
and crimes committed by the Autodefensas, the State will have to identify not just the
demobilized persons involved, but also any political and economic actors and state officials in
any way connected to the commission of those acts. Any information discovered as a result of
the voluntary depositions that might lead to the discovery of common gravesites or burial sites
should give an immediate added impetus to the search for the disappeared persons.

Surrender of assets and reparations under Law 975

316.

317.

The Commission notes that one of the main challenges of the mechanism established by Law
975 has been the demobilized persons’ surrender of assets and effective reparation of the
victims. According to the CNRR, “the former paramilitary chiefs are reluctant to surrender
assets and resort to grey areas of the law or legal tricks, corruption of officials and violent acts
of intimidation, all of which dampen expectations and instill fear in victims who resort to
litigation to get their property returned to them.” The CNRR also wrote that “the current state
of affairs poses something of a paradox: prior to Law 975, the State had seized 228 properties
from the paramilitaries; now, with this law in effect, between 2005 and 2008 it managed to
seize only 60 properties, and in no case has control been extinguished.”548

Civil society observed that under Decree 3391 of 2006, the Justice and Peace Law went from
being a law of retributive justice to a law of restorative justice; contrary to Constitutional Court
judgment C-370 of 2006, under this Decree reparation depended on the resources of the
armed group or demobilized group criminally responsible. It was pointed out that although
the law provided for the possibility of drawing on the General Budget of the Nation if the
resources put up by the demobilized persons were insufficient, those resources will be
primarily for symbolic reparation (rather than compensatory) and for collective (rather than
individual) reparation; the State will not step in to make up the difference when the
demobilized persons’ resources are insufficient.54° The result is that victims’ expectations
have been raised by court judgments that awarded compensatory damages, only to have the
Government extricate itself from its obligation to pay compensatory damages.>5°
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CNRR, La reintegracion: logros en medio de rearmes y dificultades no resueltas, Il Informe de la Comision Nacional de
Reparacion y Reconciliacion [Reintegration: achievements in the midst of rearming and unresolved problems, Il Report of
the National Reparations and Reconciliation Commission], DDR Area, August 2010, p. 33.

Coordinacién Colombia-Europa-Estados Unidos, Observatorio de derechos humanos y derecho humanitario [Observatory of
Human Rights and Humanitarian Law], Desapariciones forzadas en Colombia. En busqueda de la justicia [Forced
Disappearances in Colombia. In search of justice], May 2012, pp. 40-41.

“José Alvear Restrepo” Lawyers Group, Balance de la aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice
and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de Roma [Analysis of the
judgments on the basis of the Rome Statute], 2012.
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The Commission applauds the fact that an Assets Subunit was created within the Justice and
Peace Unit in May 2011 as a way to redouble its efforts associated with the surrender of assets
by demobilized persons. However, it also notes that important obstacles in this area persist.
The IACHR recalls that the failure to surrender assets should by itself preclude eligibility for
the benefits established under Law 975; the surrender of those assets is essential to ensuring
full reparations for the victims. As will be discussed later in this report, the repeal of the
hearing on the motion for full reparations for victims should not cause the State to slacken its
efforts to ensure that the assets illegally taken by the now demobilized paramilitary are
returned to their rightful owner.

As for the guarantees of non-repetition, civil society has observed that “the measures of
satisfaction and guarantees of non-repetition have not been effectively carried out; no
consultation mechanisms have been instituted with the victims and their representatives, and
there is no clarity in the follow-up to and monitoring for compliance with the measures by the
jurisdiction.”>51 The CNRR also maintained that:

[e]xposing the paramilitary structures and their connections with the financial, political,
and institutional spheres, the armed forces and police is a condition sine qua non to get
them dismantled and to ensuring the necessary guarantees of non-repetition;>52 [but]
these processes of dismantling, cleansing, transparency and ensuring the guarantees of
non-repetition become more difficult and complicated when the armed conflict is still
ongoing, when drug-trafficking is playing such a decisive role, when humanitarian values
have become so severely degraded, when there are signs of a reset involving significant
elements of paramilitary who did not demobilize and of formerly demobilized
paramilitaries and a new fabric of relationships, alliances and even mergers woven among
all the irregular armed groups and organized crime groups.>33

The Commission reiterates that is essential to resolved the problem of impunity to avoid a

repetition of human rights violations, which is why it is urging the State to comply with its
obligations in the area of justice under Law 975.

Law 1312 of 2009

After a Supreme Court judgment delivered on July 11, 2007,554 any possibility that members of
paramilitary groups would be pardoned was foreclosed, which meant that the legal situation of
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“José Alvear Restrepo” Lawyers Group, Balance de la aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice
and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de Roma [Analysis of the
judgments on the basis of the Rome Statute], 2012.

CNRR, La reintegracion: logros en medio de rearmes y dificultades no resueltas, Il Informe de la Comision Nacional de
Reparacion y Reconciliacion [Reintegration: achievements in the midst of rearming and unresolved problems, Il Report of
the National Reparations and Reconciliation Commission], DDR Area, August 2010, p. 36.

CNRR, La reintegracion: logros en medio de rearmes y dificultades no resueltas, Il Informe de la Comision Nacional de
Reparacion y Reconciliacion [Reintegration: achievements in the midst of rearming and unresolved problems, Il Report of
the National Reparations and Reconciliation Commission], DDR Area, August 2010, p. 38.

On July 11, 2007, the Supreme Court held that participation in paramilitary groups does not constitute the political crime of
sedition. That decision foreclosed any possibility that members of paramilitary groups could continue to be pardoned under
Law 782 of 2002 and Decree 128 of 2003. The Supreme Court wrote the following: “6. Crimes committed by persons linked
to paramilitary groups, as in the case of the members of the autodefensas who were demobilized under agreements struck
with the National Government, can in no way be regarded as the authors of the punishable crime of sedition, as their
behaviors do not fall under the heading of political crime. [...] In response to the mandates dictated by the principle of
legality and interpreted in a manner respectful of the principle of proportionality, it is democracy’s mistake to allow
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approximately 19,000 demobilized individuals555> who did not get a pardon or the like and who
had not claimed the benefits of the Justice and Peace Law, was up in the air.>5¢ That was the
context in which Law 1312 was enacted on July 9, 2009, which provided that based on the
principle of prosecutorial discretion, inter alia,

[...] anyone demobilized from an armed group operating outside the law, who under the
terms of the laws in force has demonstrated, by unequivocal acts, his intention to be
reintegrated in society, provided that he has not been proposed by the national
government for the procedure and benefits contained in Law 975 of 2005 and is not under
investigation for offences committed before or after his demobilization other than that of
belonging to the criminal organization, which for the purposes of this law include unlawful
use of uniforms and insignia and illegal possession of firearms and ammunition.

[.]

For these conditions to apply, the demobilized individual shall be required to sign a sworn
statement in which he declares on pain of loss of the benefit set forth in this article in
accordance with the Criminal Code that he has not committed any offence other than those
set forth in these conditions.557

At the time, the Commission expressed its concern over the promulgation of this law inasmuch
as the ambiguity of its provisions creates doubts regarding the investigation and punishment
of crimes committed by demobilized individuals and, therefore, could constitute a mechanism
of impunity.558 For its part, the Human Rights Committee observed that the adoption of Act
No. 1312 of July 2009 on the application of the principle of prosecutorial discretion to
prosecute leads to impunity if the waiver of prosecution is applied without regard to human
rights standards and represents a violation of the victim’s right to an effective recourse.55°

On November 23, 2010, the Constitutional Court declared the principle of prosecutorial
discretion established in Law 1312 of 2009 to be unconstitutional on the grounds that it did
not respect the victims’ rights.5¢® The Commission was gratified by the Constitutional Court’s
decision.561
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illegitimate ends to carry the day through erroneous jurisprudence, since the law on conspiracy to commit crime is the
appropriate one to use to answer threats and violations of legal rights, committed by the power structures formed by
paramilitary or self-defense organizations.” Supreme Court of Justice, Chamber of Criminal Cassation, Case No. 26945, July
11, 2007. (MP Yesid Ramirez Bastidas and Julio Enrique Socha Salamanca).

Fundacion Social. Principio de oportunidad para los desmovilizados que no pueden ser indultados [Principle of prosecutorial
discretion for the demobilized who cannot be pardoned]. Available [in Spanish] at:
http://www.observatorio.derechoshumanosypaz.org/descargar_agenda.php?id=134

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 34.

IACHR, Annual Report 2009, OEA/Ser.L/V/II., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 34.

IACHR, Annual Report 2009, OEA/Ser.L/V/Il., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 34.

UN, Human Rights Committee, 99th session, Consideration of reports submitted by States parties under article 40 of the
Covenant. Concluding observations of the Human Rights Committee, CCPR/C/COL/CO/6, August 4, 2010, para. 9.

Verdad Abierta. Sin el principio de oportunidad éahora qué? [Without the principle of prosecutorial discretion, what now?],
November 24, 2010, available [in Spanish] at: http://www.verdadabierta.com/justicia-y-paz/2875-sin-el-principio-de-
oportunidad-iahora-que. “José Alvear Restrepo” Lawyers Group, Balance de la aplicacion de la Ley de “Justicia y Paz [An
assessment of the “Justice and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de
Roma [Analysis of the judgments on the basis of the Rome Statute], 2012.

IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia, para. 78.

Inter-American Commission on Human Rights | IACHR


http://www.observatorio.derechoshumanosypaz.org/descargar_agenda.php?id=134
http://www.verdadabierta.com/justicia-y-paz/2875-sin-el-principio-de-oportunidad-iahora-que
http://www.verdadabierta.com/justicia-y-paz/2875-sin-el-principio-de-oportunidad-iahora-que
http://www.verdadabierta.com/justicia-y-paz/2875-sin-el-principio-de-oportunidad-iahora-que

144 | Truth, Justice and Reparation

3.

324.

325.

326.

327.

328.

Law 1424 of 2010
Law 1424 was published on December 29, 2010. Its purpose is

to contribute to achievement of a lasting peace, to help fulfill the guarantees of truth,
justice and reparations within a context of transitional justice and in respect of the conduct
of the demobilized members of the armed groups operating outside the law, whose only
crime was simple or aggravated conspiracy to commit crime, the unlawful use of uniforms
and insignia, unlawful use of transmitters and receivers, and illegal possession of firearms
or ammunition that are for the exclusive use of the Armed Forces or personal defense, all
as a consequence of their membership in those groups, and to promote their reintegration
into society.

The law states that the demobilized persons shall sign an Agreement to Contribute to the
Historical Truth and Reparations with the President of the Republic, when they:

[...] within the year following issuance of the present law state, in writing, their
commitment to the process of becoming reintegrated into society and to helping determine
the membership of the organized groups operating outside the law [...], the general context
of their participation and each and every deed or action they have knowledge of by virtue
of their membership in the group.562

The Law also sets up a non-judicial mechanism for assembling the truth and historical memory
so as to compile, organize and preserve the information that is gained by the agreements and
produce whatever reports are needed. However, it also provides that the information gained
under the agreements may not, under any circumstances, be used as evidence in a judicial
proceeding against the person who signed the aforementioned agreement or against third
parties.563

The Law also states that demobilized individuals shall be investigated and/or tried according
to the relevant laws in force at the time the punishable offense was committed; it suspends the
arrest warrants issued for demobilized individuals, provided they are engaged in the Social
and Economic Reintegration process ordered by the National Government, are on their path to
reintegration or have satisfactorily completed the process, and have not been convicted of
intentional crimes subsequent to the date on which their demobilization was certified. It also
suspends execution of demobilized persons’ sentences for half the period of the sentence,
provided they are engaged in the Social and Economic Reintegration process ordered by the
National Government, are on their path to reintegration or have satisfactorily completed the
process, make reparations to the victims for any harm caused by the crimes of which they
stand convicted, have not been convicted of intentional crimes committed subsequent to the
date on which their demobilization was certified, and whose conduct is good.>64

Decree 2601, issued in June 2011, established the regulations to govern Law 1424 of 2010.
The regulations concerned such matters as the “Agreements to contribute to the historical
truth and reparations.” In its observations on the Draft Report the State underscored the fact
that these agreements “fostered the reintegration of demobilized persons into society and
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Law 1424 of 2010, Article 3.
Law 1424 of 2010, Article 4.
Law 1424 of 2010, Articles 6, 7.
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contribute to the process of national reconciliation.”>65 For its part, the Constitutional Court
declared the law enforceable in its Judgment C-771 of October 13, 2011. With that, some
20,000 demobilized individuals ~who heretofore were in a kind of legal limbo- are now able to
clarify their legal situation; although they would face punishment, it would not include jail
unless crimes against humanity have been committed.56¢

The Colombia’s Agency for Reintegration (ACR) observed in this regard that by early 2012,
90% of the demobilized had applied for the benefits of this law. However, in March 2012, the
MAPP/OAS mentioned that there was no public policy in place on the matter of the
reconciliation process, which it opined suggested too little institutional follow-up on the
communities, which have been moving forward and implementing initiatives based on their
own experience.57 For its part, the High Commissioner observed that Law 1424 has not led to
concrete results and that it would be January 2012 before the process would begin to verify
the prerequisites that a demobilized person must fulfill in order to sign an “Agreement to
Contribute to the Historical Truth and Reparations.”568

Civil society made the point that because the information provided in the “agreements to
contribute to the truth” cannot be used in judicial proceedings, the Prosecution is prevented
from using, in criminal cases, invaluable information coming from the demobilized groups
themselves and concerning serious human rights violations. It observed that while Law 1424
was declared constitutional, the Constitutional Court also held that the declarations could be
used in criminal cases, but not in those being prosecuted against demobilized persons of the
deponent’s same group.5¢® Civil society also observed that the law insists on giving special
treatment to the crime of conspiracy to commit crime, without providing suitable means to
determine whether the beneficiaries of the measures have committed serious human rights
violations.57% For its part, the State reported that the Constitutional Court’s ruling found that
“the decision not to use any information disclosed via the extrajudicial mechanism in judicial
proceedings will be instrumental in bringing the truth to light,” and that the Court provided
“the law could only be enforced if the information obtained could be used against third parties
who had not demobilized.”571
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It indicated that as of October 2013, “10,213 agreements to contribute to the Historical Truth and Reparations [had been]
finalized.” Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-
GAIID-13-048140, of December 2, 2013, para. 233.

In order to qualify for the benefits offered under the new law, a demobilized person must not be an applicant for the Justice
and Peace Law and must: be in active service or formally complete the reintegration process headed by the Office of the
Presidential Advisor for Reintegration, have not committed crimes subsequent to his demobilization, and sign a form in
which he pledges to contribute to the Historical Truth and Reparations.

Sixteenth Quarterly Report of the Secretary General to the Permanent Council on the Mission to Support the Peace Process
in Colombia (MAPP/OAS), OEA/Ser.G, CP/doc.4698/12, March 15, 2012, p. 2.

UN, Human Rights Council, Annual report of the United Nations High Commissioner for Human Rights. Addendum. Report of
the United Nations High Commissioner for Human Rights on the situation of human rights in Colombia, 19th session,
A/HCR/19/21/Add.3, January 31, 2012, para. 46.

Colombian Commission of Jurists, Informe de seguimiento a las recomendaciones del Relator Especial sobre Ejecuciones
Extrajudiciales, Sumarias o Arbitrarias [Report following up on the recommendations made by the Special Rapporteur on
Extrajudicial, Summary or Arbitrary Executions], June 14, 2012. Executive Summary, para. 15.

“José Alvear Restrepo” Lawyers Group, Balance de la aplicacion de la Ley de “Justicia y Paz” [An Assessment of the “Justice
and Peace” Law] and Andlisis de las sentencias desde algunos presupuestos desde el Estatuto de Roma [Analysis of the
judgments on the basis of the Rome Statute], 2012.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 231.
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Again, as it did with respect to Law 1312 of 2009, the Commission notes with concern that this
law raises questions about the State’s fulfillment of its duty to prosecute and punish the crimes
perpetrated by the demobilized and could end up becoming a tool enabling impunity.572
Furthermore, the Commission does not have any information suggesting that as a result of the
proceedings conducted under this law, victims and their families have been effectively
redressed for the consequences of the violations of their human rights. Nevertheless, in its
observations on the Draft Report, the State flatly rejected those comments, and argued that
Law 1424 “is an instrument for battling impunity, as its emphasis is on satisfying a right to the
truth that goes beyond the judicial realm.”573 The Commission will continue to monitor the
practical application of the mechanisms established in Law 1424 and their compatibility with
the State’s obligations under articles 1(1), 8 and 25 of the American Convention.

Reform of the Justice System

On June 20, 2012, Congress passed the “Reform of the Justice System” bill introduced by the
Government, the purpose of which was to amend the Articles of the Constitution that concern
the administration of justice. Passage of the bill drew sharp criticism from civil society, some
media outlets and various NGOs, because of the benefits it gave to members of Congress and its
impact on the judicial proceedings being conducted in the case of the members of Congress
being prosecuted for “parapolitics”. Given the criticism, the President of the Republic objected
to its passage and convened a special session of Congress to overturn it. Congress decided to
revoke the “Reform of the Justice System” bill that it had just passed.

Legal Framework for Peace (Legislative Act 01 0of 2012)

A bill titled “Legal Framework for Peace” was before Congress on September 12, 2011.574 The
bill authorized the use of non-judicial transitional justice mechanisms and established the
criteria for case prioritization and selection in criminal investigations. Case selection gave

Congress the authority to pass a law, proposed by the government, establishing the criteria by
which certain human rights violations or breaches of IHL would be selected for
investigation.575

In November 2011, the Colombian Commission of Jurists raised questions about the bill and
sent its comments to the Senate of the Republic.576¢ On May 1, 2012, Human Rights Watch sent
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See, IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia, para. 82.
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 232.

El Tiempo, “Marco Juridico para la paz rompe la impunidad” asegura Roy Barreras [Roy Barreras ensures that the “Legal
Framework for Peace will put a stop to impunity] December 13, 2011. Available [in Spanish] at:
http://m.eltiempo.com/justicia/impunidad-dentro-del-marco-jurdico-para-la-paz/10912537.

In its observations on the Draft Report, the State commented that “[...] what the Legal Framework for Peace authorizes is for
Congress to approve the criteria to be used to focus criminal action on the highest level persons responsible for
international crimes.” Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights,
Note S-GAIID-13-048140, of December 2, 2013, para. 234.

The Colombian Commission of Jurists observed that the Project (i) proposed to include a provision in the Constitution to
allow recourse to instruments of transitional justice and that the treatment of armed groups operating outside the law
could vary; (ii) it authorizes non-judicial mechanisms; (iii) the constitutionalization of transitional justice may influence the
application of the Justice and Peace Law and the Demobilized Persons Law and Victims Law; (iv) the emphasis appears to be
on justice from the perspective of investigation and criminal punishment, with scant attention paid to initiatives to ascertain
the truth and provide reparations; (v) Congress will be authorized to pass a law establishing the criteria for selecting and
prioritizing certain human rights violations and breaches of international humanitarian law for investigation; as for cases not
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a letter to the Colombian Congress in which it raised similar questions.5?7 On March 26, 2012,
during the Commission’s 144t session, a hearing was held on the right to an effective recourse
for investigation of serious human rights violations in Colombia.5’8 Civil society expressed
concern over various aspects of the reform, such as the possible waiver of criminal prosecution
in cases not selected; waiver, in practice, of the investigation of cases not assigned priority; the
fact that amnesties might be granted to military and police responsible for human rights
violations, and to demobilized paramilitaries whose legal situation had become complicated,
and other concerns.57? In its observations on the Draft Report, the State observed that the
Legal Framework for Peace “does not allow amnesties for military and policy and
paramilitaries responsible for human rights violations.” 580

In exercise of its authorities under Article 41 of the American Convention, on June 12, 2012 the
IACHR sent the State a request for information in the following terms:

[...T]he Commission has provided the Colombian State with advisory assistance and has
continually monitored the situation in Colombia since the establishment of its framework
of transitional justice. It has observed that the case law of the inter-American system has
established that States have an obligation to avoid and combat impunity, defined “as an
absence, on the whole, of investigation, prosecution, arrest, trial and conviction of those
responsible for violating rights protected by the American Convention.”581

Therefore, in furtherance of the IACHR’s mandate to promote observance of human rights
in the domestic laws of the States Parties to the American Convention, I am respectfully
asking Your Excellency’s Government to present, within 15 days of the date on which this
communication is sent, information on the scope of that bill, its consistency or
compatibility with the framework by which Colombian transitional justice is to be applied,
and its compatibility with the inter-American standards on the protection of human rights,
in keeping with the Colombian State’s obligation to investigate and punish all authors of
human rights violations so that those violations do not go unpunished [...].
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selected, the State will be able to waive criminal prosecution altogether; (vi) the selection would presuppose criminal
benefits prohibited by the Constitutional Court, since selection raises the possibility of amnesty or a pardon for serious
crimes; (vii) establishing some order of priority of cases will necessitate criteria on how to decide what cases to investigate
first and which will come later, which could be a violation of the State’s obligation to investigate within a reasonable period
of time; (viii) the bill might be declared unconstitutional based on the body of constitutional law, because it violates
international treaties that protect the rights to the truth, justice and reparations in respect of serious violations of human
rights and breaches of international humanitarian law; and (ix) it makes amnesty a possibility for military and police
responsible for human rights violations and demobilized paramilitary. Colombian Commission of Jurists, Comentarios al
proyecto de “marco juridico para la paz” [Comments on the bill for a “legal framework for peace”], sent to the Senate of the
Republic, November 23, 2011.

Available [in Spanish] at: http://m.eltiempo.com/justicia/carta-de-human-rights-watch-al-presidente-y-congreso/11697402
IACHR, Hearing on the Right to Effective Recourse for the Investigation of Grave Human Rights Violations in Colombia, March
26, 2012. Available at: http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=en&Session=125.

IACHR, Hearing on the Right to Effective Recourse for the Investigation of Grave Human Rights Violations in Colombia, March
26, 2012. Available at: http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=en&Session=125.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 236.

See, inter alia, IACHR, Statement of the Inter-American Commission on Human Rights on the application and scope of the
Justice and Peace Law in Colombia, 2006; I/A Court H.R., Case of the “Mapiripdn Massacre” v. Colombia. Judgment of
September 15, 2005. Series C No. 134, paras. 236, 237; Case of the Moiwana Community v. Suriname. Judgment of June 15,
2005. Series C No. 124, para. 203; Case of the Gomez Paquiyauri Brothers v. Peru. Judgment of July 8, 2004. Series C No. 110,
para. 148.
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The State argued that the bill was fully in keeping with the international obligations
undertaken by Colombia in the framework of the inter-American system and maintained that
the ultimate purpose of transitional justice is not the number of demobilized convicted, of
truth reports published or of victims redressed; instead, the real purpose was a collective
acknowledgement, on everyone’s part, that egregious human rights violations were committed
during the armed conflict and that what happened as a society is to be condemned; it is also a
collective reaffirmation that this will never happen again.>82

The State’s view was that the purpose of the bill was to give coherence to the transitional
justice mechanisms in Colombia by providing a constitutional basis for developing a
comprehensive strategy that would at the same time make it possible to afford the maximum
satisfaction possible to victims of human rights violations and make the transition to peace.583
The State also pointed out that in international experiments with transitional justice, the
obligation to investigate, prosecute and punish has been weighed against other interests at
stake, such as effective satisfaction of the victims of large-scale violations and the achievement
of a lasting and stable peace. The State’s contention was that the conclusion that has now
become part of the orthodoxy of transitional justice, is that in contexts of large scale human
rights violations, effective satisfaction of the victims’ rights does not come through the
ordinary application of criminal justice; instead, it comes from a combination of various
judicial and extra-judicial measures that serve to strengthen the rule of law.584

On that occasion, the State explained that seven years after the Justice and Peace Law entered
into force, and following the demobilization of 35,299 members of paramilitary groups, only
seven verdicts had been delivered and that only two of the seven had become final.
Furthermore, when the investigations have gone “fact by fact,” “case by case”, the process of
bringing charges for the deeds denounced -close to 340,000 to date- could take up to a
hundred years. It argued further that this has made it impossible for it to focus on prosecution
of those deemed “most responsible,” or on a full clarification of the patterns and power
structures that participated in the commission of serious human rights violations, as required,
for example, by the Inter-American Court. Therefore, it argued that the comprehensive
strategy now consists of the following: (i) criminal prosecution of those deemed most
responsible for international crimes, through the use of techniques like selection that help
expose systems and patterns of victimization, as a means to guarantee maximum satisfaction
of the victims’ right to justice; (ii) effective reparation of all the victims of the armed conflict,
through the mechanisms created under Law 1448 of 2011;585 (iii) judicial mechanisms and
extra-judicial mechanisms (the Center for Historical Memory and the Truth Commission); and
(iv) measures to ensure non-repetition (a policy of consolidating the rule of law in the hardest
hit areas and introducing institutional reforms such as the elimination of the DAS).58¢

The State observed that the bill simply opened up the possibility that in future, lawmakers
might regulate eventual selection mechanisms by defining those cases that are to be selected
and the rules that must be met for the mechanism to be applied. Selection is not a tool of the
Colombian State’s making; instead, it is internationally recognized as a useful and necessary
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See, Response from the State of Colombia, July 28, 2012.

Cf. Reply from the Colombian State, July 28, 2012.

Cf. Reply from the Colombian State, July 28, 2012.

The Government approved the National Plan for the Law’s Funding and Sustainability, and earmarked 54.9 billion pesos for
its implementation in the period from 2012 to 2021; 2.9 billion of that amount will go toward land restitution, and 6.3
toward indemnization via the administrative avenue.

Cf. Reply from the Colombian State, July 28, 2012.
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tool for ensuring the maximum satisfaction possible of victims’ rights.587 It maintained,
therefore, that selection allowed the justice system to focus on the most serious crimes and to
guarantee that they would be solved. It was also a means to insure that the organized power
structures would be dismantled, as these would not be individual criminal prosecutions;
instead, the focus would be on revealing the patterns and contexts that enabled the
commission of these types of serious violations. It also noted that selection is precisely the tool
that gives the authority for focusing on the more serious human rights violations, rather than
the lesser violations, which is what happened in the first Justice and Peace judgment, which
mainly concerned the crime of misrepresentation in a public document.588

The State also noted that the application of the transitional justice mechanisms to agents of the
State is necessary to satisfy victims’ rights. It maintained that the efficacy of transitional
justice requires differential participation of all the parties to the armed conflict: paramilitary
groups, guerrilla groups and agents of the State. Otherwise, the rights of victims and society in
general to truth, justice and reparation would be only partially satisfied.>8°

As for the inter-American standards regarding possible mechanisms that pardon or clear a
person of responsibility, the State indicated that the Inter-American Court has taken up cases
exclusively related to general and unconditional self-amnesties, which have not been
accompanied by (i) judicial oversight, (ii) a comprehensive strategy for satisfying victims’
rights, and (iii) a comprehensive strategy to truly combat impunity, as this bill does.5%0

It also argued that the case-law of the inter-American system has extended the prohibition on
self-amnesties to other legal provisions such as amnesties, prescription, and other grounds for
ruling out liability, when these provisions: (a) seek to leave serious human rights violations
such as torture, extrajudicial executions, and forced disappearances in impunity; (b) prevent
victims from having access to judicial protection and the use of a simple and effective remedy;
(c) do not make it possible to clarify the truth of the facts, as they are geared to “forgetting”
serious human rights violations; (d) hinder victims’ participation and render them defenseless;
(e) may undermine democratic government and tend to support repetition of the acts that
have given rise to human rights violations; and (f) entail the obstruction of the investigative
system.591

The State indicated that to the contrary the Legislative Act: (i) seeks to overcome impunity in
the case of serious human rights violations through an integrated strategy for investigating
systemic crimes (crimenes de sistema) that makes it possible to identify, investigate, prosecute
and punish the “highest-level persons responsible” for “all the crimes considered crimes
against humanity, genocide, or war crimes committed systematically”; (ii) strengthens the
victims’ right to judicial protection through their participation in the criminal investigations of
the “highest-level persons responsible” and wide-ranging participation of the victims in the
extrajudicial mechanisms that the law will design in due course; (iii) seeks to discover the
truth and combat “forgetting” occurrences in the context of the internal armed conflict, which
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The United Nations Secretary-General has observed that in the wake of a conflict the vast majority of the perpetrators of
serious human rights violations and breaches of international humanitarian law are ultimately never brought to justice,
either within the country or abroad. Therefore, the policy of prosecution must be strategic, must have clear criteria and
must take account of the social milieu, for example, the need to limit the culpability of the authors of less serious crimes and
support their reform and reintegration.

Cf. Reply from the Colombian State, July 28, 2012.

Cf. Reply from the Colombian State, July 28, 2012.

Cf. Reply from the Colombian State, July 28, 2012.

See Answer of the Colombian State of July 28, 2012.
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will be not possible without clear incentives for all actors to participate in the construction of
this truth and without the existence of mechanisms, in addition to judicial ones, to clarify with
specifics the historical truth so badly needed by the victims and society; (iv) seeks to
strengthen democracy through a wide-ranging discussion of the design and implementation of
the transitional justice mechanisms that Colombia needs; (v) one of its main objectives is the
non-repetition of the acts that have given rise to human rights violations in Colombia, for only
through an integral strategy of closure will this be possible, thinking not only of the victims of
the past but also the victims we want to avoid in the future; and (vi) rather than obstructing
the investigative system, it strengthens it with the creation of integral strategies for judicial
investigation and for designing and implementing supplemental extrajudicial mechanisms,
relieving the judicial system of tasks that not only do not correspond to it, but also that it is not
designed to satisfy in the context of decades of massive human rights violations.>92

The State also indicated that according to inter-American case law, in order to be able to
consider that a provision is a per se violation of treaty obligations, the provision must be self-
executing. Nonetheless, all the measures of the Legislative Act are conditioned on the issuance
of laws that develop the constitutional provision in the event of a scenario in which the armed
conflict draws to an end.5%3

On July 31, 2012, Legislative Act No. 01 of 2012 was published in the Official Gazette. It
establishes:

Article 1. The Political Constitution shall have a new transitory article, which will be
number 66, as follows:

Transitory Article 66. The instruments of transitional justice shall apply exceptionally and
shall have the prevalent aim of facilitating the end of the internal armed conflict and
attaining a stable and lasting peace, with guarantees of non-repetition and security for all
Colombians; and the victims’ rights to truth, justice, and reparation will be guaranteed to
the best possible extent. Enabling legislation may authorize, in the framework of a peace
agreement, differentiated treatment for the different illegal armed groups that have been
party to the internal armed conflict and also for state agents in relation to their
participation therein.

By an enabling law judicial or extrajudicial transitional justice instruments will be
established that make it possible to guarantee the state duties to investigate and punish. In
any event extrajudicial mechanisms will be applied to determine the truth and make
reparation to the victims.

A statute should create a Truth Commission and define its purpose, composition, powers,
and functions. The Commission’s mandate may include making recommendations for the
application of transitional justice mechanisms, including how to apply the selection
criteria.

It is in the nature of transitional justice instruments that they include criteria for
prioritization and selection criteria. The Attorney General shall determine the criteria for
prioritization for pressing criminal charges. Without prejudice to the general duty of the
State to investigate and punish serious violations of human rights and international
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See Answer of the Colombian State of July 28, 2012.
See Answer of the Colombian State of July 28, 2012.
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humanitarian law, in the context of transitional justice the Congress of the Republic, at the
initiative of the Executive branch, may by enabling legislation determine selection criteria
that make it possible to focus efforts on the criminal investigation of the highest-level
persons responsible for all the crimes considered crimes against humanity, genocide, or
systematic war crimes; to establish the cases, requirements, and conditions in which one
should suspend enforcement of the sentence; to establish the cases in which it is
appropriate to apply extrajudicial sanctions, alternative penalties, and special modalities
for enforcing and serving the sentence; and to authorize the conditioned renunciation of
criminal judicial prosecution of all cases not selected. The enabling legislation shall take
into account the seriousness and representativity of the cases to determine the selection
criteria.

In any event, the special criminal judicial treatment through the application of
constitutional instruments such as those mentioned above shall be subject to conditions
such as laying down weapons, recognizing responsibility, contributing to clarifying the
truth and to the integral reparation of victims, releasing kidnap victims, and separating
minors recruited illegally who are in the hands of the illegal armed groups.

Paragraph 1. In those cases in which transitional justice instruments are applied to illegal
armed groups that have participated in the hostilities, it shall be limited to those who
demobilize collectively in the framework of a peace agreement or those who demobilize
individually in keeping with the established procedures and with the authorization of the
Executive.

Paragraph 2. In no case shall transitional justice instruments apply to illegal armed groups
that have not been party to the internal armed conflict, or to any members of an armed
group who, having demobilized, continue to engage in criminal conduct.

Article 2. Transitory. Once the Executive presents the first draft statute that authorizes the
application of the criminal justice instruments established in Article 1(4) of this legislative
act to the Congress of the Republic, the Congress shall have four (4) years to issue all the
laws that regulate this subject matter.

Article 3. The Political Constitution shall have a new transitory article that shall be
transitory article 67, in the following terms:

Transitory Article 67. Enabling legislation will regulate which crimes will be considered
related to political crimes for the purposes of the possibility of participating in politics.
Those offenses that are considered crimes against humanity and genocide committed
systematically may not be considered related to political crimes, and accordingly those
who have been convicted and selected for these crimes may not participate in politics or be
elected.

Article 4. This legislative act shall enter into force from the moment it is promulgated.

346. As regards that Legislative Act, the Attorney General publicly stated that the enabling
legislation that regulates it:

will select which criminal justice system will be applied to the FARC, whether prioritization
or selectivity. I believe that the selectivity model is going to be chosen, because
prioritization would mean investigating all perpetrators and all incidents, which is the
criterion that was applied to the paramilitaries in the Law on Justice and Peace, and that
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scheme is not going to work with the FARC.... While the Constitution requires that the
highest level persons responsible be investigated, indicted, and prosecuted, it does not
require that the sanction imposed be deprivation of liberty.... The framework for peace
establishes differentiated frameworks for the actors in the conflict. In other words, that
there should be one framework for the guerrillas, one for the members of the paramilitary
organizations, and another for state agents who have committed serious human rights
violations.... Because at this time a member of the military who has committed a false
positive in the context of the armed conflict is sentenced to 30 years or more.... Let’s not
fool ourselves, let’s be frank: the new framework for peace is a conditioned amnesty even
for serious human rights violations. Amnesties of this sort are allowed under international
law.5%¢

On concluding its visit, the Commission stated serious concerns about the draft legislation in
terms of its impact on access to justice, and stated:

With respect to the principles that are included in the reform, the concept of prioritization
would, in principle, be consistent with the importance of and necessity to obtain the
judicial clarification of the responsibility of the most important leaders. However, the
Commission considers the concept of selectivity and the possibility of renouncing the
investigation and prosecution of serious human rights violations to be problematic insofar
as these would be inconsistent with the obligations of the State. The inter-American human
rights system has repeatedly emphasized that victims of grave human rights violations
have the right to judicial protection and guarantees in order to obtain the investigation and
criminal prosecution of the perpetrators in the courts of ordinary jurisdiction. The
jurisprudence of the inter-American system further indicates that the obligation to ensure
the judicial protection necessary to protect fundamental rights is not subject to suspension,
even in times of war.5%

The Prosecutor of the ICC indicated that:

while the Office welcomes the adoption of a national policy to prioritize the investigation
and prosecution of cases against those who bear the greatest responsibility for the most
serious crimes, it would view with concern any measures that appear designed to shield or
hinder the establishment of criminal responsibility of individuals for crimes within the
jurisdiction of the Court. Even in relation to apparently low-level offenders, proceedings
related to the alleged commission of war crimes or crimes against humanity should ensure
that as much as possible is known about the specific crimes committed by each accused
person. This is because such information is likely to be of considerable utility in
reconstructing the operational behaviour of each group as well as internal leadership roles.
Failure to examine such information could negatively impact a State's efforts to conduct
genuine proceedings in respect of those bearing the greatest responsibility for the most
serious crimes.5%

During the visit, the JACHR also received information on the lack of opportunities for victims to
participate in the process of preparing the reform. In addition, with respect to the
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Information available at: http://www.semana.com/nacion/articulo/fiscal-general-puede-ocurrir-ningun-guerrillero-pague-
carcel/264388-3. Last visited March 1, 2012.

IACHR, Press Release 144A/12, IACHR’s Preliminary Observations on its Onsite Visit to Colombia, Annex to Press Release
144/12 issued upon the conclusion of the on-site visit to Colombia, December 7, 2012. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2012/144A.asp.

International Criminal Court, Situation in Colombia. Interim Report, November 2012, para. 205.
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differentiated treatment for the different illegal armed groups and State agents that is
provided for in the provision, civil society organizations noted that the criteria for the
distinction was not clearly established, which would open the door to establishing favorable
treatment for state agents, and could strengthen impunity, especially in cases of violence
against women that are investigated as common crimes.5%7 Nevertheless, the IACHR recalls
that according to more recent reports from the State, the legislative process staged, inter alia,
three public hearings in which various civil society organizations participated.>%8
Furthermore, according to what the State reported and based on information in the public
domain, in the proceedings associated with the constitutionality challenge discussed below,
the Constitutional Court held a public hearing in which some 20 civil society organizations and
academia participated. In its observations on the Draft Report, the State asserted that “the
process of working out the Legal Framework for Peace was a participatory one” and that
“when the text was drafted, suggestions from experts in constitutional law and institutions
with expertise in transitional justice were incorporated [...].”5%°

On December 19, 2012, the Colombian Commission of Jurists filed an unconstitutionality
action related to the Legal Framework for Peace by which it sought a declaration of the
unconstitutionality of the expressions “maximums” (“mdximos”), “committed systematically”
(“cometidos de manera sistemdtica”), and “all the” (“todos los”) contained in Article 1(4) of said
Legislative Act.690 On August 28, 2013 the Constitutional Court adopted a decision by which it
decided to declare “enforceable” subsection 4° of Article 1 of the Legislative Act 01 of 2012. In
this respect, the Court found that the “selection and prioritization mechanisms” are consisten
with transitional justice measures aimed to achieve a stable and lasting peace and that the
grouping of “serious violations of rights in ‘macroprocesses’ and the attribution to the most
responsible”, will be a measure that will allow more effective compliance with the “duty to
protect the rights of the victims of the conflict”.601

In its observations on the Draft Report, the State reiterated that:

By its very nature, Transitory Article 66 of the Constitution of Colombia is controversial
because it establishes a system of transitional justice that accepts, from the outset, that
total and complete criminal punishment of everything that transpired during the armed
conflict is not an achievable goal and that the stubborn pursuit of that objective, however
laudable, will have disastrous consequences for effective protection of Colombian citizens’
human rights. Transitory Article 66 opts instead for a solution that, in the ordinary state of
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Corporacion Sisma Mujer, Acto legislativo “Marco Juridico para la Paz”.

Among those mentioned by the State were the following: the MAPP/OAS, the International Center for Transitional Justice,
the Fundacidn Ideas para la Paz, Citpax — Toledo, the Colombian Commission of Jurists, Indepaz, Dr. Ivan Orozco, Professor
from the Department of Political Science at the Universidad de los Andes, Dr. Francisco Galan, former ELN spokesperson, the
International Crisis Group, FUNDAGAN and representatives of the Movimiento de Restauracion Nacional. The State also
observed that “the former Attorney General of the Nation and former kidnapping victims participated in some of the
discussions.” Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-
GAIID-13-048140, of December 2, 2013, para. 237.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 237.

Colombian Commission of Jurists, Demanda de inconstitucionalidad contra el acto legislativo 01 de 2012 (parcial), “por
medio del cual se establecen instrumentos juridicos de justicia transicional en el marco del articulo 22 de la Constitucion
Politica y se dictan otras disposiciones, December 19, 2012.

To the date of preparation of the present report, the full text of the judgment was not available, however, the information
has been obtained from the Official newsletter No. 34 of the Constitutional Court, dated August 28, 2013. Available in
Spanish at:
http://www.corteconstitucional.gov.co/comunicados/N0.%2034%20comunicad0%2028%20de%20agost0%20de%202013.p
df
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affairs, might not be the optimum one, but is the best solution in transitional contexts,
given the scale and the massive and systematic nature of the crimes committed.

Here, the State also reiterated that, as the Constitutional Court itself held, “[...] based on the
instruments of human rights and international humanitarian law and on the views of those
who interpret them, special application of the rules of prosecution is legitimate, provided
prosecution of such crimes is assured.” 602

As the Commission has already said, the approach, design, and provisions of the Legal
Framework for Peace mark a conceptual change and provoke a series of human rights
concerns.®03 As the IACHR has established in preceding paragraphs, the case-law of the inter-
American system has identified the investigation and prosecution of cases of serious human
rights violations as essential elements of the rights established in Articles 8 and 25 of the
American Convention, and the absence of factual or legal impediments, such as the issuance of
amnesty laws.

However, the Commission notes with concern that the Legal Framework For Peace
contemplates the possibility of renouncing the investigation of the serious human rights and
[HL violations not selected, which would lead to impunity. Taking into consideration that the
duty to investigate and prosecute cases of serious human rights violations cannot be waived,
the mechanisms for selecting and the absence of investigation of those cases would be
incompatible with the obligations of the State.604

In its observations on the Draft Report, the Colombian State pointed out that:

[[]t is critical that the Commission not label the selection mechanism as incompatible with
our international obligations. This point has very serious implications for the peace
process and would be at odds with the Constitutional Court’s recent jurisprudence on
Transitory Article 66. An assertion to this effect would also be at odds with the case law of
the I/A Court H.R. to the effect that in transitions from dictatorships to democracy, the
applicable standard is to investigate international crimes.605

Here, the IACHR would remind the State of the observations made in the section on the
normative framework in transitional justice processes. It would again underscore the fact that
its jurisprudence constante and its reports on the situation in various countries of the region
and on the armed conflict in Colombia have held that the State must comply with its
international human rights obligations and, in keeping with international humanitarian law,
honor its obligation to investigate serious violations of human rights. The IACHR must again
remind the State that it must take the relevant international human rights standards into
account both when analyzing the Legal Framework for Peace and when drafting and debating
the statutory laws based thereon.
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013. Annex 1, para.3.

IACHR, Press Release 144A/12, IACHR’s Preliminary Observations on its Onsite Visit to Colombia, Annex to Press Release
144/12 issued on the culmination of the on-site visit to Colombia, December 7, 2012. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2012/144A.asp.

See, among others, I/A Court H.R., Case of the Rochela Massacre v. Colombia, Judgment of May 11, 2007. Series C No. 163;
Case of Veldsquez Rodriguez v. Honduras. Judgment of July 29, 1988. Series C No. 4, para. 166.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 240.
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Reform of the Law on Justice and Peace (Law 1592 of 2012)

On October 16, 2012, the Senate voting in plenary approved Proposed Law No. 096 of 2011,
which makes amendments to Law 975; it was published as Law No. 1592 on December 3,
2012. By adopting this law the Congress extended for two more years the Law on Justice and
Peace; the Law will cover crimes up to December 31, 2012; and the Government will have up
to 2014 to decide whether to accept new applicants. In its observations on the Draft Report,
the State pointed out that “[...] what was done with Law 1592 was to ensure that in the
collective demobilization of the Audodefensas, the Justice and Peace Law would cover acts
committed prior to the demobilization, that any acts committed subsequent to demobilization
would not be covered, and that there would be a time limit to apply for the special criminal
proceeding, which closed in December 2012.” 606

Law 1592 also establishes criteria for prioritization and regionalization for investigating the
most serious crimes,%7 and stipulates that the applicants may request “substitution of the
sentence” once they have served eight years in prison - the maximum alternative sentence
established in Law 975 - which means that those applicants could be released, but only if they
meet the requirements established in the Law on Justice and Peace.®%8 In addition, this reform
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 242.

In this regard, the International Center for Transitional Justice has indicated that most of the applicants currently in the
Justice and Peace process are rank and file members, and that the importance of establishing patterns diminishes and
becomes redundant if those allegedly in positions of control admit and supply information directly in relation to the issues
under investigation. It noted that given that many of the commanders have already explained the military command
structures, it would be important to inquire into their socio-political dimension, to which end the type of questions should
be reformulated. ICTJ, Propuesta de criterios de seleccion y priorizacion para la ley de Justicia y Paz en Colombia, March
2012, pp. 2,7, 8.

Article 19 of Law 1592 establishes:

Law 975 of 2005 shall have a new Article 18A that will read as follows:

Article 18A. Substitution of the measure to secure appearance and duty of the applicants to continue in the process. An
applicant who has demobilized, being free, may request of the judge with the functions of controlling guarantees a hearing
to replace the measure to secure appearance by preventive detention in a prison establishment by a measure to secure
appearance that does not entail deprivation of liberty, subject to carrying out what is established in this article and all other
conditions established by the competent judicial authority to ensure his or her appearance for the proceeding that is the
subject of this law. The judge with functions of controlling guarantees may grant the substitution of the measure to secure
appearance within no more than twenty (20) days counted from the respective request, when the applicant has complied
with the following requirements:

1. Having remained at least eight (8) years in a prison establishment after his or her demobilization for crimes committed
during and on occasion of his or her belonging to the illegal organized armed group. This term will be counted from
confinement in an establishment subject entirely to the legal rules that concern prison control;

2. Having participated in the available re-socialization activities, if these were offered by the National Prison Institute
(INPEC: Instituto Nacional Penitenciario y Carcelario) and having obtained a certificate of good conduct;

3. Having participated and contributed to the clarification of the truth in the judicial proceedings of the Justice and Peace
process;

4. Having turned over property to contribute to the full reparation of the victims, as called for as per the provisions of this
law;

5. Not having committed willful offenses after demobilizing.

To verify the foregoing requirements, the judge will take into account the information provided by the applicant and by the
competent authorities.

Once granted, the substitution of the measure to secure appearance may be revoked by the judge with functions of
controlling guarantees at the request of the Office of the Attorney General or of the victims or their representatives in any
of the following circumstances:

1. That the applicant cease to participate in the judicial proceedings of his proceeding in the Justice and Peace jurisdiction,
or it is shown that he or she has not contributed to clarifying the truth;

2. That the applicant violates the conditions set by the competent judicial authority;
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created the so-called “patterns of macro-criminality” to be able to investigate the crimes and
conduct of the bloques, and to bring collective indictments; and it established specific grounds
for exclusion from the Justice and Peace process.60°

In its observations on the Draft Report, the State described Law 1592 as legislation that would
“[expedite] the process of securing convictions against the accused deemed to bear ultimate

609

3. That the applicant not participate in the reintegration process designed by the national Government for the applicants to
the Law on Justice and Peace in development of Article 66 of this law.

Paragraph. In those cases in which the applicant was deprived of liberty at the time the group to which he or she belonged
demobilized, the term provided for as a requirement at paragraph 1 of the first section of this article will be counted from
the date he or she applies for the benefits established in this law.

Article 5 of Law 1592 provides:

Law 975 of 2005 shall have a new Article 11A as follows:

Article 11A. Grounds for termination of the Justice and Peace Proceeding and exclusion from the list of applicants. The
persons demobilized from illegal organized armed groups who have been proposed by the national Government to accede
to the benefits provided for in this law shall be excluded from the list of applicants after a reasoned decision, handed down
in a public hearing by the corresponding Chamber for Justice and Peace matters of the Superior Judicial District Court, in any
of the following cases, without prejudice of the others determined by the competent judicial authority:

1. When the applicant is reluctant to appear at the proceeding or violates the commitments provided for in this law.

2. When it is found that the applicant has violated any of the requirements of eligibility established in this law.

3. When it is found that the applicant has not delivered, offered, or reported property acquired by him or her or by the
illegal organized armed group during and on occasion of his or her belonging to it, directly or through a legal representative.

4. When none of the facts confessed to by the applicant have been committed during and on occasion of his or her
belonging to an illegal organized armed group.

5. When the applicant has been convicted for willful crimes committed after his or her demobilization, or when, having been
proposed while deprived of liberty, it is found that he has engaged in criminal conduct from the prison or jail.

6. When the applicant violates the conditions imposed in the hearing for replacing the measure to secure appearance that is
the subject of Article 18A of this law.

The request for a hearing on termination may go forward at any stage of the process and should be filed by the prosecutor
in the case. The termination of the proceeding for several applicants may be decided in a single hearing, as the prosecutor in
the case deems appropriate, when he or she so states in his or her request.

One there is a firm decision to terminate the special criminal proceedings in the Justice and Peace jurisdiction, the Chamber
(Sala de Conocimiento) shall order that copies of what has been done be forwarded to the competent judicial authority to
undertake the respective investigations in keeping with the law in force at the time the acts attributable to the applicant
were committed, or adopt the decisions as appropriate.

If there were prior requirements due to regular investigations or proceedings suspended by virtue of the special criminal
process of the Justice and Peace jurisdiction, once it concludes, the Chamber (Sala de Conocimiento), within the next thirty-
six (36) hours, will so communicate to the competent judicial authority for the purposes of immediately reactivating the
investigations, proceedings, arrest warrants and/or measures to secure appearance suspended, if appropriate.

In any event, the termination of the Justice and Peace proceeding reactivates the running of the limitations period for
bringing the criminal action.

Once the decision to terminate the Justice and Peace proceeding is firm, the competent authority shall forward a copy of
the national Government’s decision, so it may act accordingly. The demobilized person may not be proposed once again to
access the benefits established in this law.

Paragraph 1. In the event that the applicant does not appear for the Justice and Peace proceeding, the procedure
established in this article will be used to terminate the proceeding and exclude that person from the list of applicants. It
shall be understood that the applicant does not appear for the Justice and Peace proceedings when one of the following has
occurred:

1. His or her whereabouts cannot be established despite the activities by the authorities to locate him or her.

2. He or she does not respond, without justified cause, to the public appeals through the broadcast and print media, nor the
summonses made on at least three (3) occasions to appear for the unsworn statement that is addressed in this law.

3. He or she does not come forward, without justified cause, to resume the unsworn statement procedure or testimony in
the hearings before the judge, if these are suspended.

Paragraph 2. If the applicant dies, the Delegate Prosecutor will ask the Chamber of Hearings of Justice and Peace of the
Superior Judicial District to preclude the investigation as a consequence of the extinction of the criminal action.

Paragraph 3. In any event, if the applicant dies after handing over the property, the process will continue with respect to the
forfeiture of the assets handed over, offered, or reported for the contribution to the integral reparation of the victims, in
keeping with the provisions established in this law.
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responsibility and representative members, and judicial acknowledgement of the patterns of
macro-criminality and macro-victimization.”¢1° Here, it pointed that three elements “directly
affect the ‘excessive delay in the [Justice and Peace] proceedings”: i) the creation of the
“combined hearing for reading and formalization of charges”; ii) the “change to the
investigation strategy; and iii) replacing the “motion for full reparations with a motion to
identify the harm done to the victims” (to be consistent with the application of Law 1448 of
2011).611 It also emphasized that the 2013 “Plan of Action” prepared by the National Unit of
Justice and Peace Prosecution Offices also fits the strategy proposed in Law 1592 regarding
exercise of criminal action and the conduct of the trial.612 The State also observed that other
strategies, such as reconstructing the scenarios in which illegal groups operated and
identifying their “policies, patterns, practices and modus operandi” are mechanisms
introduced on the basis of Law 1592 and will enable the proceedings instituted under the
Justice and Peace Law to move forward swiftly.613

The following are the Commission’s observations on the implications of the reform introduced
by Law 1592, based on the information received on the occasion of the Commission’s visit and
upon its conclusion.

During the visit the Unit of Justice and Peace considered that the reforms adopted as of Law
1592 will be useful for overcoming the obstacles detected in the seven years during which Law
975 has been implemented to the extent that it seeks to unify the framework for transitional
justice and to further the reintegration of the persons who demobilized into civilian life, as well
as the elements of truth and reparation. In particular, it was noted that the reform would make
it possible to clear up the backlog in the processing of cases, insofar as it allows for the
imposition of anticipated judgments in which the subsequent applicants implicate the person
with lead responsibility for the existence of a shared context. This approach would respect the
principle of procedural economy and would avoid the attrition resulting from the repetition of
facts proven.614

The Unit of Justice and Peace also highlighted the importance of Law 1592 on determining
grounds for exclusion.t> The Commission learned that on December 13, 2012, in application
of the new legislation, the Unit of Justice and Peace requested the exclusion of 354 applicants
from the Justice and Peace process.®16 In this respect, the Unit of Justice and Peace reported
that the exclusion of the following persons is being processed before the respective Superior
Judicial District Courts: (i) eight former commanders of the Autodefensas; (ii) 271 whose
whereabouts it has not been possible to establish even though the appropriate procedure was
followed, or they have not appeared for the unsworn statements or the trial hearings; (iii)
eight applicants whose exclusion is sought because they have not provided information on
crimes committed or, having been convicted in the regular courts, they have only confessed to
the crime for which they were convicted; and (iv) 30 applicants convicted of crimes committed
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 214.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 215.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 216.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, paras. 222-224.

Information provided at the meeting with authorities of the Office of the Attorney General, Bogota, December 4, 2012.
Information provided at the meeting with authorities of the Office of the Attorney General, Bogota, December 4, 2012.

El Espectador, Desmovilizados podrian pagar hasta 60 afios de cdrcel, December 13, 2012. Available at:
http://www.elespectador.com/noticias/judicial/articulo-392357-desmovilizados-podrian-pagar-hasta-60-anos-de-carcel.
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after their demobilization.®17 Afterwards the Unit of Justice and Peace sought the exclusion of
Daniel Rendén Herrera, alias “Don Mario,” considering that after his demobilization “he
continued to be engaged in criminal conduct and formed another criminal group called Aguilas
Negras Héroes de Castafio (‘Black Eagles Heroes of Castafio’), and subsequently the
Autodefensas Gaitanistas de Colombia, who had a presence in southern Cérdoba and in the
lower Cauca river valley in Antioquia.”618 The Unit of Justice and Peace also sought the
exclusion of Francisco Javier Zuluaga Lindo, alias “Gordo Lindo,” “since it was not established
that he belonged to the financial, political, or military structures of the Autodefensas Unidas de
Colombia (AUC) [but rather] was devoted exclusively to drug trafficking.”619

Subsequently the IACHR received information on the “Action Plan” undertaken by the Unit of
Justice and Peace for 2013. In particular, according to the information provided, the specific
objectives will be to further investigations against 16 applicants with top-level responsibility
for systemic crimes, namely forced disappearance, forced displacement, kidnapping, illegal
recruitment, gender-based violence, and those acts which caused great commotion in the
regions, mindful of the differential approach. In addition, work will be done: (i) defining the
situation of 1,140 applicants who are free, to conclude the process due to voluntary
renunciation, request exclusions, or give impetus to the judicial procedure; (ii) defining the
situation of the 71 applicants who could have the right to substitute pre-trial detention by a
measure not involving deprivation of liberty; and (iii) filing requests for indictment for the
purpose of an early termination against those applicants who were part of the same structure
and committed criminal acts under the same modality.52° Here, the State has explained that the
“Plan of Action” of the Justice and Peace Unit follows the prioritization criteria developed by
the Office of the Attorney General of the Nation, which will be discussed in the next section; the
strategy relies on the definition of a “subjective criterion” concerning the highest-level persons
responsible who apply for the Justice and Peace Law, and who were part of the “general
command and mid-level command structures, block and front commanders, and members of
the political, financial and military components.” 621

The information received by the Commission indicated that priority will be given to the cases
of: (i) Salvatore Mancuso Gémez, commander of the Bloque Cérdoba, Bloque Norte, and Bloque
Catatumbo, extradited to the United States; (ii) Rodrigo Tovar Pupo, commander of the Bloque
Norte, extradited to the United States; (iii) Carlos Mario Jiménez Naranjo and Rodrigo Pérez
Alzate, commanders of the Bloque Central Bolivar, extradited to the United States and detained
at the “Itagui” prison (Antioquia), respectively; (iv) Luis Eduardo Cifuentes Galindo,
commander of the Bloque Cundinamarca de las Autodefensas, held at the “La Picota” prison;
(v) Ramiro Vanoy Murillo, commander of the Bloque Minero, extradited to the United States;
(vi) Arnubio Triana Mahecha, commander of the Autodefensas Campesinas de Puerto Boyaca,
held at the “Itagui” prison (Antioquia); (vii) Ramén Maria Isaza Arango, commander of the
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Unit of Justice and Peace, Informe dirigido a la CIDH, received by the IACHR on March 7, 2013.

Office of the Attorney General, Fiscalia pidié exclusion de alias Don Mario y alias Gordo Lindo de Justicia y Paz, February 15,
2013. Information available at: http://www.fiscalia.gov.co/colombia/noticias/fiscalia-pidio-exclusion-de-alias-don-mario-y-
alias-gordo-lindo-de-justicia-y-paz/.

Office of the Attorney General, Fiscalia pidié exclusion de alias Don Mario y alias Gordo Lindo de Justicia y Paz, February 15,
2013. Information available at: http://www.fiscalia.gov.co/colombia/noticias/fiscalia-pidio-exclusion-de-alias-don-mario-y-
alias-gordo-lindo-de-justicia-y-paz/. The Unit of Justice and Peace also reported that it sought the exclusion of Dumar Jesus
Guerrero Castillo considering that “when deprived of liberty [he engaged in criminal conduct] from the center of
confinement.” Information sent by the Unit of Justice and Peace to the IACHR, March 21, 2013.

Unit of Justice and Peace, Plan de accion de casos a priorizar por la Unidad nacional de Fiscalias para la Justicia y la Paz,
received by the IACHR on March 19, 2013.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 218.
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Autodefensas Campesinas del Magdalena Medio, held at the “La Picota” prison; (viii) Hebert
Veloza Garcia, commander of the Bloque Bananero and Bloque Calima, extradited to the United
States; (ix) Diego Fernando Murillo Bejarano, commander of the Bloque Cacique Nutibara,
Bloque Héroes de Granada, and Bloque Héroes de Tolova, extradited to the United States; (x)
Miguel Angel Melchol Mujia Munera, commander of the Bloque Vencedores de Arauca,
extradited to the United States; (xi) Edwar Cobos Téllez, commander of the Bloque Héroes de
los Montes de Maria, held at the “La Picota” prison; (xii) Hernan Giraldo Serna, commander of
the Bloque Resistencia Tayrona, extradited to the United States; (xiii) Freddy Rend6n Herrera,
commander of the Bloque Elmer Cardenas, held at the “Itagui” prison (Antioquia); (xiv) Elda
Neyis Mosqueda Garcia, commander of Fronts 5 and 47 of the FARC, held at the 17t Brigade of
the National Army at Carepa (Antioquia); (xv) Ely Mejia Mendoza, commander of the Bloque
Oriental of the FARC, of Mobile Column Juan José Rondoén or Leones del Llano, Mobile Column
Ciro Trujillo, Mobile Column Mario Gémez, and Fronts 4, 9, 10, 11, 22, 23, 24, 28, and 43, held
at the “La Picota” prison; and (xvi) Olimpo de Jesus Sanchez Caro, commander of the Ejército
Revolucionario Guevarista (ERG).622

In its observations on the Draft Report, the State pointed out that in application of Law 1592
and the prioritization strategies developed, the Justice and Peace Unit has filed 16 requests for
hearings to file formal charges, conducted before the Justice and Peace Chambers of the
Superior Courts of the Judicial District, “that in addition to the 16 highest-ranking persons
responsible and [identified] representative members, cover 220 former members of the AUC
and the FARC who were also part of these criminal organizations, in mid-level command
positions and as the principal material perpetrators of the criminal acts.”¢23 The State
reported that hearing requests concern charges such as “commission of crimes against
humanity and war crimes, represented in the form of 2,626 cases of forced disappearance,
30,381 cases of forced displacement, 905 cases of gender-based violence, 1,824 cases of
unlawful recruitment, which affected 42,620 victims of the armed conflict. Another 1,631
cases were labeled as “by connotation” [...] and claimed 6,068 victims [...].”62* The Commission
also notes that according to what the State reported, as of October 2013 six hearings for file
charges had already concluded, and measures to ensure that the accused would be present for
trial were ordered. The other hearings are reportedly still in progress.¢25

The State recently reported that as part of the prioritization strategy, the “Plan of Action” of the
Justice and Peace Unit also provides for the use of a “subjective criterion regarding victims”,
which takes into account those cases of victims “who, based on the differential-approach
principle [...], have special circumstances that necessitate positive preferential treatment:
cases of victims who are members of indigenous groups, Afro-descendant groups, children and
women.”626 The State also reported that there would be prioritization criteria: i) “objective”
criteria for the investigation of “serious criminal phenomena in the form of systemic crimes
such as forced disappearance of persons, forced displacement, unlawful recruitment and
gender-based violence,” as well as “related crimes or crimes committed in the commission of
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Unit of Justice and Peace, Plan de accion de casos a prioridad por la Unidad nacional de Fiscalias para la Justicia y la Paz,
received by the IACHR on March 19, 2013.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para 225.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 226.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 227.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 219.
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these crimes, such as torture, murder, cruel, inhuman and degrading treatment.”6%7; and ii)
“additional” criteria such as the representative nature of the case in exposing the pattern of
macro-criminality in question, and the case’s connotations for domestic or international
justice, the victims, society and the country.”628

Based on the information, the Commission notes first that the modifications introduced by Law
1592 in relation to the motion for reparation will be analyzed in the corresponding section.
The Commission also notes with concern that on extending the time frame, Law 1592 would
allow for members of illegal armed groups that continued committing human rights violations
after the collective demobilizations to be able to avail themselves of the benefits established in
Law 975, which would represent a situation of insecurity and legal inequality among the
persons who have demobilized who are subject to that regime.

Furthermore, the Commission takes note of the normative reforms aimed at ensuring
procedural economy - which would pick up on the parameters imposed in the judgment of the
Supreme Court of Justice that annulled the first judgment of the Justice and Peace
jurisdiction®2? and the Assessment drawn up by the MAPP/0OAS®3%, among others - and hopes
that they will produce specific results in terms of moving the proceedings forward.

As regards the grounds for exclusion, the Commission considers it positive that they have been
made explicit, given that it is the other side of the coin of the rigorous application of Law 975,
on evaluating the extent to which the eligibility requirements have been met, and in particular
it will make it possible to give visibility to the failure to carry out the obligation to hand over
assets and children and adolescents who have been recruited. Nonetheless, the IACHR notes
that to meet the obligations in respect of justice, the exclusion of applicants from the Justice
and Peace process should necessarily be accompanied by giving impetus to the investigations
and proceedings, which should be carried out with due diligence and in a reasonable time in
the regular courts, which is even more crucial in the case of those applicants who have been
extradited.

Directive 001 of 2012 (Strategy for prioritization of the Office of the
Attorney General) and Resolution 1810 de 2012 (Creation of the Unit of
Analysis and Context)

On October 4, 2012, the Attorney General adopted Directive No. 001, geared to the adoption
and implementation of criteria for prioritizing cases as instruments for criminal justice policy,
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 220.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 221.

In the first judgment on review the Supreme Court of Justice indicated: “In conclusion: (a) The judgment handed down in a
justice and peace proceeding should identify the activity of the demobilized person within the armed group and the front to
which he or she belonged, his or her activities, the internal power structure, the criminal model of that group, the orders
given, and the criminal plans made, to contextualize the crimes for which one is convicted in the generalized and systematic
attack on the civilian population, as will be spelled out when analyzing the provisions applicable to this matter. (b) It is not
possible to hand down a judgment without the applicant having been charged for the crime of conspiracy to engage in
criminal conduct (concierto para delinquir), for that charge must first be made, while all others are a consequence of it.”
Supreme Court of Justice, Chamber of Criminal Cassation, Case 31539, Judgment of July 31, 2009.

OAS, Diagndstico de Justicia y Paz en el marco de justicia transicional colombiana, MAPP/OAS, October 2011, pp. 145-155.
Available at: http://www.mapp-oea.net/documentos/iniciativas/DiagnosticolyP.pdf.
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accompanied by others that will make it possible: (i) to investigate criminal acts not as isolated
and disjointed occurrences but as the result of the action of criminal organizations in a given
context; (ii) to create new structures for managing the investigations; (iii) to join cases for the
purpose of determining patterns of conduct, chains of command, and highest-level persons
responsible; (iv) to optimize the use of the information in the hands of the different
prosecutorial offices; (v) to prevent manifestly unfounded citizen petitions from entering the
justice system, along with those in which the victim does not have a genuine interest in the
criminal prosecution of the offense; (vi) to form specialized groups of prosecutors that take on
the investigation in certain cases; (vii) to introduce changes in the way in which prosecutors
and investigators are evaluated; (viii) to rationalize the various tasks that prosecutors must
perform with the aim of optimizing the use of the time and administrative resources of the
Attorney General; (ix) to uniformly interpret and apply the criminal law; (x) to target
investigative efforts on prosecuting crimes with the greatest social impact, taking into
consideration the wealth of evidence available; (xi) to best carry out the international
commitments assumed by the Colombian State in fighting impunity; and (xii) to articulate the
investigative effort made by the Office of the Attorney General with all other public authorities,
both Colombian and foreign.

The Directive establishes that the Attorney General - (i) after undertaking a process of
constructing certain criteria for prioritization in a democratic, transparent, deliberative, and
participatory manner, with international accompaniment and the support of several national
and foreign experts and institutions; (ii) inspired by criminal investigation management
models existing in other countries and in international criminal tribunals, albeit always taking
into account their raison d’etre and operational logic, as well as the Colombian constitutional
framework and the particularities of our social reality; (iii) considering that any criminal
justice policy instrument must be designed and applied from a gender perspective; and (iv)
acting in the exercise of his or her constitutional and statutory authority - to adopt the
following criteria for prioritizing cases for the Office of the Attorney General:

1. Subjective. Takes into consideration the particular characteristics of the victim (e.g.
member of an ethnic minority, minor, woman, human rights defender, displaced person,
judicial officer, journalist, trade unionist, among others), as well as the characterization of
the perpetrator (e.g. highest-level person responsible, sponsor, collaborator, financial
backer, direct perpetrator of the crime, among others).

2. Objective. Begins with analyzing the type of crime perpetrated, as well as its seriousness
and representativity, in terms of (i) impact on the fundamental rights of the particular
victim or victims and the community in general; and (ii) the modality by which the crime
was committed.

3. Supplemental. There are various supplemental criteria, such as: region or locality where
the crimes were perpetrated; wealth of evidence and viability of the case; examination of
the case by an international human rights body; and its didactic potential, among others.631

631

Office of the Attorney General, Directive 001 of 2012, Creacidn de una estrategia de priorizacion en la Fiscalia General de la
Nacion: Memorias de los talleres de discusion y construccion de los criterios de priorizacion y textos de las Directivas sobre el
nuevo sistema de gestion de la priorizacion, Bogota 2012.
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It is also explained that the Directive seeks to attain two supplemental and harmonious
objectives:

(a) The creation of a new system for criminal investigation. The new system will be focused
on: (i) the effective prosecution of the highest-level persons responsible for committing
systemic crimes, perpetrated by organized apparatuses of power, for the purposes of
learning the truth of what happened, avoiding its repetition, and contributing to
reparation, (ii) investigating and dismantling criminal organizations responsible for
committing multiple common crimes; (iii) in the case of crimes not perpetrated by criminal
organizations, the new system will be aimed, in particular, at fighting discriminatory
cultural patterns and serious violations of fundamental rights.

(b) The adoption and progressive management of criteria for prioritization. The new
system will make it possible to focus the investigative action of the Attorney General on
attaining the above-noted objectives in a transparent, rational, and controlled manner.

The new system of criminal investigation and management of the criteria for prioritization
will be implemented gradually, in keeping with the timetable and plan defined by the
Committee for Prioritization of Situations and Cases. 532

The rationale behind this Directive indicates that the creation of contexts is aimed at: (i)
learning the truth of what happened; (ii) preventing its repetition; (iii) determining the
structure of the criminal organization; (iv) determining the degree of responsibility of the
members of the group and their collaborators; (v) unifying proceedings within the Office of the
Attorney General to clarify patterns of conduct and chains of command, both de facto and de
jure; (vi) using schemes for dual criminal indictment (against both the individual and the
organization), among others aspects. For the purposes of constructing contexts, several
sources of information should be collected and evaluated together, in a weighted and
systematic fashion, including such information as the victims wish to provide. Similarly, the
necessary procedural measures should be adopted so that the information provided that
makes it possible to construct the context can also be used as evidentiary material and physical
evidence in the respective inquiries or criminal proceedings that stem from the prioritized
cases or situations, among others. The Directive also states that the criteria for prioritization
cannot be interpreted or applied as mere instruments for clearing up a judicial backlog, and
establishes that “somehow prioritization is equivalent to the extinction of the criminal action
in relation to the cases not prioritized, or a renouncing of the duty to investigate and punish
the criminal conduct.” 633

632

633

Office of the Attorney General, Directive 0001 de 2012, Creacion de una estrategia de priorizacion en la Fiscalia General de
la Nacion: Memorias de los talleres de discusion y construccion de los criterios de priorizacion y textos de las Directivas sobre
el nuevo sistema de gestion de la priorizacion, Bogotd 2012.

The Directive also notes that it is consistent with the standards of the inter-American human rights system insofar as,
according to it, “the definition [of impunity] adopted and promoted by the Inter-American Court is such that the failure to
investigate and punish some particular cases does not constitute an international wrongful act, not to mention the
prioritization of one criminal investigation over another; only the general absence of criminal investigation and punishment
is prohibited [....] To date, no reasoning of the Inter-American Court has indicated that the intentional prioritization of cases,
favoring the investigation of some over others, based on objective criteria, can result in a violation of the American
Convention [....] From all the foregoing one can conclude that the case-law on human rights appears to have two general
limitations on the prioritization of cases. The first limitation implies a general investigative effort. In other words, the State
cannot generally neglect its judicial procedures. This includes the absolute and structural inactivity of prosecutors. The
second limitation requires the State to investigate serious human rights violations, which includes international crimes. In
these cases one cannot opt for something different from investigation and punishment. The foregoing implies that an
objective prioritization of cases that includes serious human rights violations is not at odds with the international obligations
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Finally, the Directive established as constitutional grounds for prioritization of cases the
constitutional duty to protect life, honor, property, rights and freedoms, the principle of/right
to equality, the fundamental right of access to the administration of justice, the principles of
unified management and hierarchy, the participation of the Attorney General in the design of
the State’s criminal justice policy, and Legislative Act 01 of 2012, specifying that said act “does
not limit the authority of the Attorney General of the Nation to adopt criteria for prioritization
in the exclusive ambit of transitional justice.” 634

Subsequently, by Resolution 1810 of October 4, 2012, the National Unit of Analysis and
Contexts (hereinafter “the UNAC”) was created, under the office of the Attorney General, as a
unit specialized in the analysis of criminal matters. The Resolution states:

The situations or cases prioritized that come before the public servants and officials of the
National Unit of Analysis and Contexts shall do so by special assignment ordered through
the resolution by the Attorney General of the Nation. 635

Resolution 1811 of October 4, 2012 created and regulated the Committee on Prioritization of
Situations and Cases in the Office of the Attorney General as the lead organ in the new system
of criminal investigation and for management of the prioritization criteria. The Committee is to
be convened at least once a week and its sessions are to be confidential; additionally, the

634

635

of the State in the human rights instruments.” The Directive also establishes that according to international humanitarian
law, “there is no treaty source for the obligation to investigate and prosecute the perpetrators of serious violations of
international humanitarian law in the context of non-international armed conflicts [...] In the case of violations of
international humanitarian law applicable to the non-international armed conflict there is a general duty, but not a duty to
investigate.... In the event that there is an obligation to investigate in situations of serious breaches of international
humanitarian law in non-international armed conflicts, that obligation does not imply the imposition of a sanction, and is
satisfied with the mere launching of an investigation by a prosecutor or other competent authority, even if he or she decides
to archive it for lack of merit.” The Directive further notes that the international criminal courts incorporate in their own
terms of reference a prioritization of the cases that can be submitted to their jurisdiction, and cited as a reference Canada’s
“Crimes against Humanity and War Crimes Program” and the system implemented by Chile of classifying crimes as high,
medium, or low complexity. Office of the Attorney General, Directive 001 of 2012, Creacidn de una estrategia de priorizacion
en la Fiscalia General de la Nacion: Memorias de los talleres de discusion y construccion de los criterios de priorizacion y
textos de las Directivas sobre el nuevo sistema de gestion de la priorizacion, Bogota 2012.

Office of the Attorney General, Directive 001 of 2012, Creacidn de una estrategia de priorizacion en la Fiscalia General de la
Nacidn: Memorias de los talleres de discusion y construccion de los criterios de priorizacion y textos de las Directivas sobre el
nuevo sistema de gestion de la priorizacién, Bogotd 2012.

This unit will be made up of 85 prosecutors with different areas of competence, and 439 other staff including specialized
professionals, university professionals, investigators in criminology, assistants, and technical personnel. In addition, it is
established that this Unit will have the permanent support of a special judicial police unit, on a full-time and permanent
basis, and with the authority to act throughout the national territory. Office of the Attorney General, Resolution 1810 of
2012, Creacidn de una estrategia de priorizacion en la Fiscalia General de la Nacién: Memorias de los talleres de discusion y
construccion de los criterios de priorizacion y textos de las Directivas sobre el nuevo sistema de gestion de la priorizacion,
Bogota 2012. During the visit the UNAC reported that 48 persons make up the Unit, and it has a division of analysis and a
division of processes each with its respective coordinator, and a group of prosecutors and investigators from the Technical
Investigations Corps (CTI: Cuerpo Técnico de Investigacion), to whom particular cases will be assigned so that, based on the
analysts’ input, they can allege the criminal liability of the high-level commanders of the criminal structures and their
financiers and other collaborators. The UNAC also explained that there is a first group of objectives of articulation aimed at
taking an inventory of the bases available and designing the unit’s data base so as to contribute to standardizing the Office
of the Attorney General’s information system, as well as six thematic groups, namely: false positives, recruitment of children
and adolescents, sexual violence in the armed conflict, violence against unionists, violence against the UP, and Uraba.
Report UNAC, December 4, 2012. In its observations on the Draft Report, the State commented that since the creation of
the UNAC, “more persons have joined, and have been assigned to three coordination groups; UNAC also now has another
three thematic groups.” Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights,
Note S-GAIID-13-048140, of December 2, 2013, para. 252.
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Technical Secretariat of the Committee shall have, among its functions, receiving and
processing the petitions submitted by citizens to the Committee on Prioritization.636

During the visit the UNAC explained that 13 issues had been analyzed (trade unionists, state
agents, Union Patriotica, forced disappearances by the FARC, forced displacement by the
FARG, illicit trafficking in mercury, sexual violence, corruption of medicines, recruitment of
children and adolescents by the FARC, trafficking between Colombia and Mexico, ports,
displacement by the Fondo Ganadero de Cérdoba and the AUC of Mancuso), after which it
was decided to prioritize the following: trade unionists, state agents, Unién Patriética,
sexual violence, recruitment of children and adolescents by the FARC, taxes, narcotics, and
displacements provoked by the AUC.%37 Subsequently the UNAC reported that the priority
issues are: (i) extrajudicial executions, (ii) Union Patriotica, (iii) Uraba; (iv) trade unionists;
(v) government contracts; and (vi) FARC.638 The State has reported that in the
implementation of the prioritization policy, UNAC has been assigned a total of 9 topics: i)
“the organization of the FARC-EP (which also involves the issues of sexual violence and
recruitment of minors);” ii) “extrajudicial executions attributable to members of the police
and military”; iii) the violence associated with the displacement and dispossession of land
in the Uraba”; iv) “the violence in the Montes de Maria region, with emphasis on the cases
of sexual violence that occurred in the context of the armed conflict and massacres”; v)
“violence against trade union”; vi) “violence committed against members and supporters of
the Unidn Patriética”; vii) “violence against journalists”; viii) “assassination”; and ix)
“corruption in government contracting in Bogota.” 639

The UNAC indicated that “prioritization means applying macro-criminal contexts” and
explained that it will only take up the issues indicated as priorities by the Committee on
Prioritization, while an effort is made for the remaining units and offices Attorney General to
reflect that model of criminal investigation, including the work of analysts. In that regard, it
was noted that the function of the UNAC is to put forth hypotheses that make it possible to
press charges and establish contexts to facilitate requests for and the production of evidence
that will help strengthen the work of other areas of the Office of the Attorney General.640

In general terms, civil society organizations had a positive evaluation of the creation of the
UNAC as a measure for moving the investigations forward, but emphasized that this should not
weaken the activity of the Unit on Human Rights and IHL. They also considered that the
mechanism for prioritization of cases would only be admissible if there is a full investigation
and the cases are investigated as systemic crimes, using mapping, analysis by region, and
coordination among the relevant institutions. In general, the civil society organizations noted

636

637
638

639

640

The Committee is made up of the Deputy Attorney General, the National Director of Prosecutors’ Offices, the National
Director of the Technical Investigations Corps, the Chief Prosecutor of the Prosecutorial Unit before the Supreme Court of
Justice, Chief Prosecutor of the Unit of Analysis and Contexts, and the Chief of the Executive Secretariat. Office of the
Attorney General, Resolution 1811 of 2012, Creacidn de una estrategia de priorizacion en la Fiscalia General de la Nacion:
Memoras de los talleres de discusion y construccion de los criterios de priorizacion y textos de las Directivas sobre el nuevo
sistema de gestion de la priorizacion, Bogota 2012.

Information provided at the meeting with authorities of theOffice of the Attorney General, Bogotd, December 4, 2012.
Information received at the meeting held with the Director of the Unit of Analysis and Context in Washington D.C., April 12,
2013.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 249.

Information received at the meeting held with the Director of the Unit of Analysis and Context in Washington D.C., April 12,
2013.
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that prioritization cannot imply a selection of cases, and, therefore, all reports must be
investigated.64!

The civil society organizations also highlighted that the effective participation of the civil party
should be guaranteed in the process of determining the prioritization of cases, and warned of
the possible “collapse” of the Committee on Prioritization, taking into account the number of
cases in process, and the frequency with which it meets. 642

The IACHR is also taking account of the information subsequently presented by the State in
connection with the results obtained from implementation of the priority strategy as of
October 2013, which was one year after it was introduced. Here the State observed that “one
of UNAC’s most important achievements has been to design and implement a four-phase
method that shows how the progressive reconstruction of the context can move in lockstep
with the procedural phases of the criminal investigation.®43 The State reported that UNAC “has
identified 32 situations that have made it possible to reassign 133 cases involving investigation
of crimes committed against 389 individual victims and a number of group victims,” including
two unions and one indigenous community of over 3000 people.t** The State also reported
that “prioritization plans” have been approved for the following Prosecution Units: Justice and
Peace, Prosecution Units specializing in Crimes against Natural Resources and the
Environment, the National Unit against crimes of forced displacement and forced
disappearance, and the Prosecution Unit specializing in crimes against intellectual property
and telecommunications. 64>

The Commission considers that in principle the prioritization of cases aimed at making the
response of the State’s justice system more efficient is not incompatible with the obligations
that emanate from the American Convention, and in certain circumstances may constitute a
suitable means for clarifying the truth concerning grave violations that have occurred in the
conflict through a diligent investigation. This is without prejudice to the fact that “there are
significant differences between the purposes and circumstances of the selection of cases in the
International Criminal Court and the purposes of any process of this type in Colombia, or in
any other country that faces with widest ranging challenges of transitional justice.” 646

Nonetheless, the Commission notes with concern that among its considerations, Directive 001
of 2012 points out that “the most relevant literature confirms [that] it is never an obligation of
the State to conduct an exhaustive investigation, but rather to investigate the most serious
violations by the highest-level persons responsible”. The Commission highlights that this
interpretation of State’s obligations is not in conformity with the inter-American human rights
standards. In effect, the Commission has indicated that in contexts of transitional justice, states
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Information provided at the meeting with civil society organizations, Bogotd, December 3, 2012.

Information provided at the meeting with civil society organizations, Bogotd, December 3, 2012.

These phases would be as follows: 1) “parameters and description of situations”; 2) “identification of the highest-ranking
persons responsible”; 3) investigation to file formal charges against the highest-ranking persons responsible”; and 4) “trial”.
The State pointed out that “the four-phase distinction does not necessarily mean that the analysis and investigation process
has to be done deductively, in others, working from the more general criminal phenomena to the more specific cases.”
Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, paras. 245-246.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 248.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights, Note S-GAIID-13-
048140, of December 2, 2013, para. 250.

ICTJ, Propuesta de criterios de seleccion y priorizacion para la ley de Justicia y Paz en Colombia, March 2012, p. 3.
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have the duty to investigate all grave human rights violations that occurred in the conflict, and
to prosecute and punish the persons responsible. In that regard, the Court stated that:

the obligation to investigate, as a fundamental and conditioning element for the protection
of certain violated rights, acquires a particular and determining importance and intensity
in view of the severity of the crimes committed and the nature of the rights violated, as in
cases of grave human rights violations that occur as part of a systematic pattern or practice
applied or tolerated by the State or in contexts of massive, systematic or generalized
attacks on any sector of the population, because the urgent need to prevent the repetition
of such events depends, to a great extent, on avoiding their impunity and meeting the
expectations of the victims and society as a whole to know the truth about what happened.
The elimination of impunity, by all legal means available, is fundamental for the eradication
of extrajudicial executions, torture and other grave human rights violations.64”

Accordingly, the Commission notes that the strategy of prioritizing certain cases over others
when it comes to investigating grave violations in the conflict cannot be cited to justify the
failure of the State to act with respect to those cases not prioritized. Given the high rates of
impunity found in relation to cases of serious human rights violations, such as forced
disappearances, torture, sexual violence, and the recruitment of children and adolescents, the
IACHR reiterates to the State to include these issues in the prioritization. In this regard, the
IACHR reiterates the information available on the benchmarks set by the Constitutional Court
to issue enabling laws to develop the Legal Framework for Peace.8

The Commission values the initiatives aimed at gathering, systematizing, and analyzing the
information that is dispersed in different offices and agencies, and highlights the importance of
considering the investigations and reports produced by civil society in this compilation
exercise. Nonetheless, it observes that it is difficult to clearly envision how the process of
constructing contexts will take place or how it will be applied in practice to criminal
indictments, and considers that the time that institutional and procedural adaptation takes
must not be prejudicial to victims who have been waiting a long time for a response from the
justice system. In addition, the Commission is of the view that considering the elements that
define the prioritization of cases, forums for the adequate participation of victims should be
guaranteed, and, as appropriate, non-judicial justice mechanisms should be strengthened,
considering that a Truth Commission has yet to be formed, and that the CNRR and the Center
for Historical Memory have produced 17 reports.®4°

647
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649

I/A Court H.R., Case of the Massacres of El Mozote and neighboring locations v. El Salvador. Merits, Reparations and Costs.
Judgment of October 25, 2012. Series C No. 252, para. 244.

See: Official newsletter No. 34 of the Constitutional Court, dated August 28, 2013, p.4. Available in Spanish at:
http://www.corteconstitucional.gov.co/comunicados/No0.%2034%20comunicad0%2028%20de%20agosto%20de%202013.p

df

According to the information available, as of the date of the preparation of this report, the CNRR and the Center for
Historical Memory have produced the following reports: Trujillo; El Salado; Memorias en tiempos de guerra; Bojayd; La
Rochela; Bahia Portete; Tierra y conflicto; Mujeres y Guerra-Caribe; San Carlos; Comuna 13; Carare-El orden desarmado; Las
masacres de Remedios y Segovia; El Tigre; El Género-El Placer; Resistencia en el Cauca indigena; Justicia y Paz; Encuesta
nacional sobre Justicia y Paz. Reports available at: http://www.centrodememoriahistorica.gov.co/#.
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Constitutional Reform of the Military Criminal Justice System

Gains and setbacks in military criminal justice in Colombia

The Commission has monitored the legal framework for the application of military criminal
justice in Colombia through its country reports and the system of cases and individual
petitions, and has observed the gains and setbacks in this area. While the case-law of the
Constitutional Court and the Supreme Court of Justice have been consistent in terms of holding
that the military criminal courts lack jurisdiction to investigate human rights violations, the
State has implemented different mechanisms that could pose an obstacle to the full application
of that principle.

In its Third Report on the Human Rights Situation in Colombia, the IACHR noted that in 1995
the Constitutional Court indicated that the situation of social conflict the country was facing for
several years placed the members of the forces of order in a situation that required that they
participate in various repressive actions to contain the enemies of the institutional order, and,
at the same time, to sit in judgment of the excesses committed in the course of those actions,
excesses that constitute criminal offenses.®50 Nonetheless, the Colombian Congress responded
to the decision of the Constitutional Court with an amendment to Article 221 of the
Constitution, to provide specifically that active-duty military officers could serve in courts
martial.65!

The Commission also appreciated that on August 5, 1997, the Constitutional Court adopted
Judgment C-358/97, which delimited the jurisdiction of the military judicial system. That
decision declared unconstitutional certain provisions of the Military Criminal Code that had
been interpreted so as to grant broad jurisdiction to the military courts. The Court held that
the requirement that the acts be committed “in relation to service” constituted a substantial
limitation on the military jurisdiction. The Court specifically held that the military courts could
not sit in judgment of particularly serious crimes, including crimes against humanity. The
Court held that the conduct entailed in these crimes was completely at odds with the duties
and responsibilities of the forces of the State and so could not be committed in relation to
military service. Finally, the Court held that the military jurisdiction should be considered
“exceptional,” such that in situations that raise doubts as to the proper criminal jurisdiction,
the cases should be tried in the regular courts.652

After many years of debate on a possible reform to the military judicial system, the Executive
branch finally submitted a new draft Military Criminal Code to the Congress, on September 9,
1997. That draft reform of the Military Criminal Code would incorporate the parameters of the
military jurisdiction established in the decision of the Constitutional Court, explicitly excluding
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652

See IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/11.102, Doc. 9 rev. 1, February 26, 1999,
para. 21.

See IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/11.102, Doc. 9 rev. 1, February 26, 1999,
para. 22. In its observations to the Draft Report, the State pointed out that “[...]the so-called verbal war councils have not
existed for a long time in Colombia. The proceedings that take place in the military criminal jurisdiction are nowadays
inquisitorial, with the guarantees appropriate for such trials. Additionally, the military criminal jurisdiction is working on a
draft to implement the oral accusatory criminal system, which avoids the congestion of judicial processes and provides the
highest guarantees for the parties.” Observations by Colombia to the Draft Report of the Inter-American Commission on
Human Rights. Note S-GAIID-13-048140 of December 2, 2013, para. 258.

See IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/11.102, Doc. 9 rev. 1, February 26, 1999,
para. 30.
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from the military criminal justice system the crimes of torture, genocide, forced disappearance,
and other serious human rights violations.®53 On August 12, 1999, Law 522 was adopted, with
which the Military Criminal Code was adopted. 654

The Constitutional Court continued to further delimit the conduct that can be considered to
constitute service-related offenses on analyzing the provisions of the Military Criminal Code. In
particular, the Constitutional Court declared the conditional constitutionality of Article 3 of
that Code, which provides that the crimes of torture, genocide, and forced disappearance
cannot be considered service-related,

in the understanding that the crimes indicated in it are not the only punishable acts that
should be considered excluded from the cognizance of the military criminal jurisdiction, for
all conduct blatantly contrary to the constitutional function of the armed forces and
National Police, and which, if performed, would break the functional nexus of the agent
with the service, must be understood to be excluded from the reach of this special
jurisdiction. 655

The case-law of the Supreme Court of Justice has also consolidated the exceptional nature of
the military criminal jurisdiction on indicating that:

the requirement that the punishable conduct have a direct relationship with a legitimate
military or police mission or task answers to the need to preserve the special nature of
military criminal law, and to prevent the military jurisdiction from expanding to the point
of becoming simply the privilege of a particular group. In this regard, everything done as a
material consequence of the service or on occasion thereof may be included within the
military criminal law, for the reproachable conduct should bear a direct and proximate
relationship to the military or police function. The concept of service cannot mistakenly be
extended to everything actually done by the agent. Otherwise, his or her action would be
disconnected in practice from the functional element that is at the core of this special area
of the law.656

The Commission also observed with satisfaction that in December 2010 the Council of State
decided to lift the provisional suspension that weighed since 2009 over an agreement between
the Office of the Attorney General and the Ministry of Defense (Administrative Act “Support
for Military Criminal Justice” of June 14, 2006) by which it was agreed that the investigations
into members of the armed forces and National Police who participated in military operations
in which there were deaths in combat, before being heard by the military criminal justice
system, should be taken up by the regular justice system, specifically the Office of the Attorney
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See IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/11.102, Doc. 9 rev. 1, February 26, 1999,
para. 51.

In timely fashion the State mentioned as provisions related to the restricting of the military criminal justice system Law 940
of 2005, “by which regulations are issued on requirements for holding positions in the military criminal jurisdiction,” and
Law 1058 of 2006, “by which a special procedure was established in the Military Criminal Jurisdiction, a transitory article
was added, and Article 367 of the same Code was amended.” Permanent Mission of Colombia, Communication No. 14/7 of
September 7, 2006.

Constitutional Court, Judgment C-878 of July 12, 2000. The State also referred to Judgment C-004 of 2003, by which the
Court approved the viability of bringing a motion for review against decisions of acquittal in the proceedings related to
serious human rights violations and infractions of international humanitarian law. Permanent Mission of Colombia,
Communication No. 14/7 of September 7, 2006.

FIDH — Coordinacién Colombia-Europa-Estados Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos,
crimenes de lesa humanidad: mds altos responsables en la impunidad, July 2012, p. 50, citing the Supreme Court of Justice,
Chamber of Criminal Cassation, Judgment of February 13, 2003, Case 15,705.
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General.%57 The provisional suspension of that agreement had been decreed while an action for
annulment was being resolved; that action alleged that the Administrative Act was
unconstitutional.®58 In addition, the Commission reiterated that the failure of the military
criminal justice system to forward the investigations to the regular justice system constituted
an obstacle to the clarification of these crimes in some parts of Colombia.659

Nonetheless, the Commission notes with concern that on November 15, 2012, the Council of
State declared the nullity of sections 4, 5, and 6 of the Administrative Act “Support for Military
Criminal Justice,” considering that:

if there is criminal conduct by members of the armed forces or National Police “on occasion
of the very operations of the Military Forces,” in order to determine the jurisdiction of the
military criminal courts or the regular courts to hear the specific case it shall be the judge
of Military Criminal Investigation who, on analyzing the factual situation in which the
criminal act was committed, will compare the conduct and the operation or action
particular to the service for the purpose of establishing whether that operation or action
falls within the definition of military crime or common crime adapted to the military
function, or does not fall within that definition so as to make out conduct that should be
heard by the regular justice system.660

As for the jurisdictional conflicts between the regular and military courts, in February 2011 a
special mechanism was established that favored the removal to the regular justice system of
220 investigations related to homicides attributed to members of the armed forces or National
Police, and could include, among its functions, seeking solutions for the review of the cases that
may have been archived by the military jurisdiction without an appropriate investigation. 61
The State informed that such initiative, labeled “Impulse Plan”, has the purpose of “generating
spaces of communication among judicial staff of the civilian and military criminal jurisdictions,
so that they may review at the first instance level and decide jointly the jurisdiction that will
conduct the investigation.”662 In that framework, according to the information received, as
provided for in the tripartite agreement signed in June 2011 the Ministry of Defense, the Office
of the Attorney General, and the Office of the Prosecutor signed a tripartite agreement by
which the Government has formed a Technical Roundtable (Mesa Técnica) that “may resolve
jurisdictional conflicts when there is doubt as to the judge with whom jurisdiction should lie”
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights on Colombia
corresponding to 2010, February 25, 2011, p. 9.

IACHR, Hearing on application of the military jurisdiction in cases of human rights violations in Colombia, October 28, 2010.
Available at: http://www.cidh.oas.org/prensa/publichearings/advanced.aspx?Lang=ES.

IACHR, Annual Report 2010, OEA/Ser.L/V/Il., Doc. 5 corr. 1, March 7, 2011, Chapter IV. Colombia, para 29. IACHR, Annual
Report 2009, OEA/Ser.L/V/II., Doc. 51 corr. 1, December 30, 2009, Chapter IV. Colombia, para. 69.

Council of State, Joined cases nos. 2009-00196 and 2008-00025. Plaintiffs: Hilda Lorena Leal Castafio and Marco Hernando
Baez Garzén, November 15, 2012. Available at: http://www.defensoriamilitar.org/_pdf/fallo_consejo_estado.pdf. See also,
El Espectador, Anulan acuerdo firmado entre Gobierno y Fiscalia por Justicia Penal Militar, December 11, 2012. Available at:
http://www.elespectador.com/noticias/judicial/articulo-391932-anulan-acuerdo-firmado-entre-gobierno-y-fiscalia-justicia-
penal. Coordinaciéon Colombia-Europa-Estados Unidos, International Federation for Human Rights, Sintesis presentacion en
Audiencia sobre ejecuciones extrajudiciales desarrollada en 147° periodo ordinario de sesiones, April 13, 2013. See also,
IACHR, Hearing on reports of extrajudicial executions in Colombia, March 14, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=2.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human rights in
Colombia, 19™ session, A/HCR/19/21/Add.3, January 31, 2012, para. 34.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 259.
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in cases of extrajudicial executions, thereby repudiating the functions of the Superior Council
of the Judiciary.663

In addition, the Commission observes setbacks in the decision regarding jurisdictional conflicts
between the regular courts and the military courts by the Superior Council of the Judiciary. In
this respect, civil society organizations reported that from November 2012 to March 2013, the
Superior Council of the Judiciary changed its case-law when it characterized the cases of false
positives as service-related, or referred the investigations to the military criminal courts.664
The IACHR takes note of what the State expressed in its observations to the Draft Report, when
discussing the possibility that the false positive cases may be derived to the military criminal
jurisdiction, affirming that “it certainly will not happen”, and that such type of initiative “has
not been, nor will be the policy of this Government.” 665

Process of approval and text of the Constitutional Reform (Legislative Act 02 of
2012)

As part of the special attention devoted to the issue of application of military criminal justice in
Colombia, the IACHR has been following up closely the discussion generated in that country
about a new draft reform to the criminal military jurisdiction. In that context, the Commission
received information from the State and from civil society on the implications of such draft, as
well as on its scope and compatibility with the State’s international obligations to protect
human rights. The IACHR has also been closely following statements and recommendations
directed to the State from other international human rights protection organs. At the end of its
visit to the country, the Commission also presented its considerations on the content of the
draft and later reiterated to the State its preoccupation about its content and later again
expressed to the State its concern for its entry into force, after its approval by Legislative Act
02 and the submission of the respective statutory law to Congress. The Commission
underscores that, as part of this reform process, there was a broad debate in Colombia bout the
application of military justice for the investigation of human rights violations even though, as
pointed out supra, the national jurisprudence itself has allowed for the consolidation of the
exceptional nature of its application.
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Colombian Commission of Jurists, Informe de seguimiento a las recomendaciones del Relator Especial sobre Ejecuciones
Extrajudiciales, Sumarias o Arbitrarias, June 14, 2012. Executive Summary, para. 3. Regarding this matter, the State
indicated in its observations that “as a product of the implementation of this procedure, good practices were identified and
made officially part of the 15 Measures to Fight Impunity, as well as the implementation by the Executive Directorate of
Military Criminal Justice [...] of a follow-up and monitoring system in cases where a complaint were filed”. Observations by
Colombia to the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140 of December 2,
2013, para. 260.

In this regard, it was noted that: (a) not any doubt can define a conflict in one or another direction, but only reasonable
doubt, which is constituted only if one refutes: (i) the presumption of the legality of the act, (ii) the presumption of
relatedness with service, and (iii) the presumption of innocence of the public servant involved; (b) it justifies the conduct of
the military on noting that when one notes a disproportionate use of force it fits within the definition of “legitimate
defense” as grounds for being exempt from criminal liability; (c) it undercuts the value of the statements by eyewitnesses
and family members of the victims. Coordinacién Colombia-Europa-Estados Unidos, International Federation for Human
Rights, Sintesis presentacion en Audiencia sobre ejecuciones extrajudiciales desarrollada en 147° periodo ordinario de
sesiones, April 13, 2013. See also, IACHR, Hearing on reports of extrajudicial executions in Colombia, March 14, 2013.
Available at: http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=2.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 261.
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The Commission takes into account that --as of the date of approval of the instant report-- the
reform of the criminal military jurisdiction was declared inapplicable by the Constitutional
Court, as will be explained below. The IACHR has learned that, after that decision was made
public, several State authorities announced that they would continue analyzing the matters
presented in the reform, with a view to launch initiatives that would again take up the issues
included in Legislative Act 02.666 Accordingly, the Commission considers it important to reflect
in this report the background and elements of special concern that have arisen regarding the
terms in which such reform was presented, as a way to continue contributing to a discussion
that remains current in Colombia, especially in a context where the State is advancing toward a
design of transitional justice that would come about with the eventual conclusion of the armed
conflict.667

As background, the IACHR bears in mind that the Proposed Legislative Act 07/11 sought to
amend Article 221 of the Constitution and to establish a constitutional presumption in favor of
the military criminal courts as the proper jurisdiction for criminal investigations and
proceedings related to any and all military operations. This proposal was rejected by the
Executive and replaced by another. A new draft reform on this matter was introduced on
March 16, 2012, in a context of strong criticism by the international community and Colombian
civil society.668

On June 12, 2012, the IACHR forwarded a request for information to the State in keeping with
Article 41 of the American Convention in the following terms:

The Commission has received information indicating that the draft constitutional
amendment under discussion establishes that violations of international humanitarian law
will be heard exclusively by the military criminal jurisdiction, and that human rights
violations are not excluded from that jurisdiction. In addition, according to what we have
been told, that draft establishes that the courts of the military criminal jurisdiction will be
made of active-duty or retired members of the armed forces or National Police and creates
a Court of Criminal Guarantees, in the military criminal jurisdiction, that serves as a judge
of control of guarantees (juez de control de garantias) for criminal investigations and
proceedings that are brought against members of the armed forces of National Police,
which oversees the accusations against them.

[...] In view of this, and in furtherance of the mandate of the IACHR to foster respect for
human rights in the domestic legislation of the states parties to the American Convention, I
take this opportunity to request that Your Excellency’s Government, within 15 days of the
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For example, the IACHR observes that according to a press release from the Presidency of the Republic, president Juan
Manuel Santos ordered the submmission of a recourse (recurso de nulidad) to nullify the decision of the Constitutional Court
that declared inapplicable the reform of the military criminal jurisdiction. In this regard, President Santos said that “[...] as a
democrat, | have expressed our respect and compliance with judicial decisions, but this does not mean that we renounce to
the possibility of controverting them by means of the procedures that are part of our rule of law.” Presidency of the
Republic, Presidente Santos ordena presentar recurso de nulidad contra el fallo de la Corte Constitucional que declard
inexequible reforma al fuero penal militar, 30 de octubre de 2013.

In its observations to the Draft report, the State requested the exclusion of the paragraphs relating to the analysis of the
military criminal jurisdiction reform; however, it also presented its observations on the content of those paragraphs. For
these reasons, the Commission decided to keep the chapter and took into account the information presented by the State
about the reform.

Observatorio de Derechos Humanos, CCEEU, La Expansion del Fuero Militar a Violaciones de Derechos Humanos y crimenes
contra el Derecho Internacional Humanitario aniquila una de las Bases del Estado de Derecho y destruye la Independencia
del sistema Judicial. Presentation before the Public Hearing on Expansion of the Military Criminal Jurisdiction. First
Committee of the Senate of the Republic.
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date of transmittal of this communication, submit information on the scope of that
proposal, its consistency or compatibility with the framework for the application of
military criminal justice in Colombia, and its compatibility with inter-American standards
on human rights protection.

In its response of June 28, 2012, the State indicated that the Government’s interest in
presenting that proposal has been to give the armed forces and National Police a clear and
consistent legal framework that enables them to perform their function in the complex context
of the armed conflict. It also explained that the reasons behind the reforms were: (i) to
establish clear parameters for delimiting the jurisdiction of the military criminal courts and the
regular courts, and (ii) to harmonize Colombian criminal law with international humanitarian
law. 669

In addition, the State noted that the reform sought: (i) the exceptional convening, through
enabling legislation, of a technical coordinating commission made up of representatives of the
military and regular jurisdictions, supported by their respective judicial police forces, in case
of doubt over the jurisdiction of the military courts; and (ii) to elevate to constitutional rank
the determination of crimes which under no circumstance can be heard by the military
criminal justice system (crimes against humanity, genocide, forced disappearance,
extrajudicial executions, recruitment of children and adolescents).67°

The State also explained that the reform sought: (i) to define a substantive framework for the
prosecution of members of the armed forces and National Police in the armed conflict, in
keeping with international humanitarian law; (ii) the creation of a court of criminal
guarantees (un tribunal de garantias penales) with preferential jurisdiction vis-a-vis the two
systems, when the accused are members of the armed forces or National Police, that will
oversee the criminal accusation and will define which of the two judicial systems will have
preferential jurisdiction, and which will be made up of judges who are experts in international
humanitarian law, criminal law, and constitutional law, and retired members of the armed
forces and National Police; (iii) to foster recognition of a military criminal judicial police force;
(iv) to authorize the legislator to create criminal courts for the Police and to adopt a Police
code, given that the Colombian National Police, due to the armed conflict, is a civilian body that
has been militarized; and (v) the creation of a fund for the public, technical, and specialized
defense of the members of the armed forces of National Police for trials in both the regular
courts and the military courts. The reform also seeks to have members of the armed forces and
National Police to be able to serve the period of pre-trial detention at military centers of
confinement and, if found guilty, that they be held in special penitentiaries, separate from
those prisoners associated with illegal armed groups, so as to guarantee minimum conditions
for the protection of their life and integrity. 67!

From the outset Colombian civil society stated its forceful and reiterated opposition to the
proposal and to the reform as adopted, and indicated that the changes breached the
constitutional case-law and international treaties and resolutions, which have limited the
military criminal jurisdiction to matters strictly related to the internal discipline of the armed
forces and National Police. In addition, it was noted that the ambience of fear and generalized
suspicion in which victims operate at present would be intensified if the trials are left in the
hands of the very institutions that have committed the various crimes, and therefore, distrust

669
670
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See Answer of the Colombian State of June 28, 2012.
See Answer of the Colombian State of June 28 2012.
See Answer of the Colombian State of June 28 2012.
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in legal actions would rise, instilling a sensation of vulnerability and defenselessness in society
that does not contribute to the processes of accessing truth, justice, and full reparation.672

In particular, civil society noted that the reform violated equality before the law and
repudiates Colombia’s international obligations, which exclude human rights violations from
the military jurisdiction. In that regard, it has been argued that the complexity of military
matters does not justify expanding the jurisdiction, for with that argument equality before the
criminal law would be impaired, as one would have to provide special jurisdictions for
different professionals or for complex and difficult-to-understand activities. It was also argued
that the present-day international criminal tribunals, such as the tribunal for the former
Yugoslavia, are made up of non-military judges and they have been able to sit in judgment of
the crimes committed in those armed conflicts appropriately and impartially.673

Civil society organizations also noted that the reform sought to have cases arising from
military operations be tried in the military jurisdiction, applying exclusively the provisions of
international humanitarian law. They also noted that the reform denies the existence of
competent, independent, and impartial judges, for the military tribunals are under the
Executive branch. It also considered that there are no bases for the existence of the special
process of constituting a Committee that decides on cases in which a jurisdictional conflict
arises, since such situation are currently resolved by the Judicial Council; moreover, according
to the case-law of the Constitutional Court since 1997, in case of doubt, the regular courts will
have jurisdiction. In this respect, the civil society organizations stated their concern that the
cases currently being heard in the regular courts could be removed to the military courts.674

It was also noted that the Court of Guarantees (Tribunal de Garantias) would control the
formal and substantive conditions of the accusation, and that preliminary investigations may
only be conducted by the military judicial police, which would run to the detriment of an
independent evaluation, and would also do away with the agreements signed by the Office of
the Attorney General and the Ministry of Defense. The civil society organizations were of the
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Organizations of the Coordinacién Colombia-Europa-Estados Unidos. Carta de solicitud de retiro de reforma constitucional
que amplia el fuero penal militar a graves violaciones de derechos humanos e infracciones al Derecho internacional
humanitario (Reforma a los articulos 116, 152 y 221 de la Constitucion Nacional), November 14, 2012. Civil society
organizations also indicated that the military criminal justice reform occurred in a context governed by the premise of “legal
warfare” that proposes infiltrating a judicial proceeding by which the legitimacy of any witness who testifies against the
armed forces or National Police is cast in doubt. The concept of “legal warfare” is used to attack, in particular, the human
rights organizations under the accusation that they represent a legal arm of the insurgent groups. The notion of “legal
warfare” has also led to the creation of the concept of “judicial war,” defined as the fabrication of “false charges and
accusations against members of the armed forces and National Police.” FIDH — Coordinacién Colombia-Europa-Estados
Unidos, Colombia. La guerra se mide en litros de sangre. Falsos positivos, crimenes de lesa humanidad: mds altos
responsables en la impunidad, July 2012, p. 57.

Uprimny, Rodrigo, Las sin razones del fuero ampliado (I), El Espectador, November 17, 2012. Available at:
http://www.elespectador.com/opinion/columna-387641-sin-razones-del-fuero-ampliado-i. It has also been indicated that in
war one can do things that are unlawful during peacetime. International humanitarian law authorizes the lethal use of force,
so long as it is an attack directed against a military target and the harm caused is not excessive in relation to the specific
military advantage that can be obtained. The rules that regulate the use of force in war and in police operations in peace are
different in part. Indeed, the very same expression, such as the “principle of proportionality,” has partially different
meanings: in humanitarian law it has to do with the relationship between the military advantage and the harm caused,
whereas in regular criminal law it refers to the relationship between the act of aggression and the police response.
Accordingly, there is ambiguity, and the members of the military are right to call for greater legal clarity. But the solution is
not to expand the military jurisdiction, for one does not solve a substantive problem with a procedural change. The solution
is to spell out the principles and rules that regulate military operations, for which a law that addresses the matter
systematically would suffice. Uprimny, Rodrigo, Las sin razones del fuero ampliado (1), El Espectador, November 24, 2012.
Available at: http://www.elespectador.com/opinion/columna-388927-sinrazones-del-fuero-ampliado-ii

Information provided at the meeting with civil society organizations, Bogotd, December 3, 2012.
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view that the proposal of establishing a Technical Corps for Military Investigations is not only
an unnecessary expenditure but also an additional element of impunity insofar as its purpose
would be to manage the crime scene, making it possible to hide evidence.®75

In terms of the substantive scope of application that established the reform, civil society
organizations highlighted that all violations of international humanitarian law would be heard
by the military jurisdiction. In this respect, they expressed their concern that extrajudicial
executions are not defined as such in domestic law, but are investigated under the criminal
statute on “homicide of a protected person,” and from that vantage point could be investigated
in the military criminal jurisdiction. The same situation would be raised in respect of other
human rights violations defined in domestic law as violations of international humanitarian
law. Moreover, it was indicated that the reform leaves it up to military courts to determine
whether or not there were forced disappearances that could be characterized as another type
of offense that would fit under international humanitarian law, such as “kidnapping,” “hostage-
taking,” or “death in combat” when persons who have been disappeared turn up dead.676

Similarly, the civil society organizations indicated that the reform established a prison
jurisdiction (fuero carcelario) for the members of the security forces, which is an illegitimate
extension of the military jurisdiction. It was indicated that while in some cases measures
should be adopted for persons convicted to be separated from other prisoners while detained,
with a view to ensuring their security, it is not permissible for detentions to take place at the
battalions in any case.577

Human Rights Watch and other international civil society organizations also rejected the
reform. In particular, the ICTJ] considered that the reform of the military jurisdiction was
unnecessary and could constitute an attack on the integrity of the objectives of transitional
justice in the Colombian context. In that regard, it noted that: (i) the international community
has consistently held that civilian courts should be the ones to investigate and prosecute war
crimes, mindful that the international tribunals and the ICC itself are made up of civilians; (ii)
the argument in favor of the reforms does not make sense from a technical standpoint, since
(a) civilian courts can seek advice and experience on military issues just as they do for other
areas of specialized activity, (b) the investigation and prosecution of the crimes of genocide
and crimes against humanity are highly complex, (c) while some war crimes have a certain
degree of legal complexity, in general they are less complex than genocide and crimes against
humanity, and (d) for decades the civilian courts in Colombia have judged the crimes of the
paramilitaries, and in large measure those of the guerrilla forces; (iii) the reforms may lead to
greater confusion, for example, in those cases in which the same act can constitute a war crime
and a crime against humanity, and may be seen as an instrument of impunity, (iv) the military
courts are not appropriate for investigating complex or systemic crimes; (v) there is no
guarantee of the impartiality and independence of the court; (vi) the reform is at odds with the
traditional objectives of transitional justice given that it would give rise to delays and
confusion, and would increase suspicions that the underlying purpose is not to guarantee an
adequate technical investigation and an effective criminal prosecution, weakening citizen
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Information provided at the meeting with civil society organizations, Bogotd, December 3, 2012.

Coordinacion Colombia-Europa-Estados Unidos, En Colombia las desapariciones forzadas no son asunto del pasado. Las
desapariciones forzadas en Colombia siguen cometiéndose y el Gobierno promueve nuevas medidas que garantizan su
impunidad, November 2, 2012, pp. 11-12.

IACHR, Hearing on constitutional reforms and human rights in Colombia, March 14, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/hearings.aspx?lang=es&session=131. IACHR, Hearing on reports of extrajudicial
executions in Colombia, March 14, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/Hearings.aspx?Lang=es&Session=131&page=2
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trust; and (vii) the justifications for granting judicial benefits to the paramilitaries and possibly
the guerrillas are not valid in the case of members of the military forces.678

In her 2011 report the High Commissioner had already indicated:

OHCHR-Colombia reiterates the obligation of military justice to abstain from investigating
or claiming jurisdiction over cases that may involve human rights or international
humanitarian law violations. When in doubt, the ordinary, and not the military justice
system, should be competent, as the former is the general rule and the latter the exception,
in conformity with international standards and national jurisprudence of the
Constitutional Court. OHCHR-Colombia considers it essential that in these cases the
ordinary system undertake the initial investigations without exceptions. This should be
reflected in the discussions on justice reform that are currently taking place in Congress.679

The High Commissioner also indicated that the illegal granting of prison benefits to members
of the Army detained at military establishments or bases, or convicted of serious human rights
violations, may come to constitute a form of impunity, and triggers the responsibility of the
commander of the military facility and his superiors.©80

On October 22, 2012, the 11 mandate-holders of the special procedures of the United Nations
Human Rights Council made an appeal to the Executive and Congress of Colombia to
reconsider the proposed reform to the Constitution regarding the military criminal
jurisdiction, which would have serious implications for the rule of law and the enjoyment of
human rights in Colombia. According to the rapporteurs, that reform would represent a
historical step backwards in the Colombian State’s gains in fighting impunity in relation to
respecting and ensuring human rights; it would send the wrong message to the members of
the armed forces and National Police as to the consequences of participating in violations of
human rights and international humanitarian law, and it would seriously prejudice the
administration of justice for cases of violations of human rights and international
humanitarian law, including serious crimes, by the military or police forces.%8!

They also indicated:

Military and police courts would be competent to investigate, process and judge a long list
of other violations of international human rights and humanitarian law, including war
crimes; arbitrary detention; cruel, inhuman or degrading treatment; and other violations
such as violence against the person and mutilation; taking of hostages; outrages upon
personal dignity, including humiliating treatment; and the obligation to treat persons
taking no active part in the hostilities humanely in all circumstances, without any
distinction on grounds of ethnicity, religion or faith, sex, birth or wealth, or any other
similar criteria, prohibited by virtue of common article 3 of the 1949 Geneva Conventions.

678

679

680

ICTJ, La reforma al fuero militar en Colombia contradice los objetivos de la justicia transicional, November 2012. Available at:
http://ictj.org/es/publication-type/documento-breve.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human rights in
Colombia, 19™ session, A/HCR/19/21/Add.3, January 31, 2012, para.35.

United Nations, Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights.
Addendum. Report of the United Nations High Commissioner on Human Rights on the situation of human rights in
Colombia, 19™ session, A/HCR/19/21/Add.3, January 31, 2012, para. 36.

Office of the United Nations High Commissioner for Human Rights in Colombia. Press Release, Colombia: UN experts call on
the authorities to reconsider the constitutional reform of military criminal justice, October 22, 2012.
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These courts could also have jurisdiction over crimes committed by private security
forces.682

They noted as well that they were

very concerned that this proposed constitutional reform intends to allow institutions of
military or police criminal justice to be the first to determine whether an element of any of
these crimes exists, to the detriment of an independent evaluation and the principle of
natural judges established under international law. We are particularly concerned at the
possible impact of this, given that the preliminary investigation phase is essential for the
clarification of facts and responsibilities, including specific criteria that could indicate
precisely whether the facts suggest the perpetration of crimes against humanity or
genocide. 683

In its observations to the Draft Report, the State pointed out that Legislative Act 02 did not
modify “the standards of competence to take over the first proceedings in criminal matters”,
since that would ignore what Article 250 of the Political Constitution establishes, which was
not modified by the reform.684 Additionally, it indicated that the reform “only covered
members of the Armed Forces and National Police” which is why it did not open the possibility
for military criminal justice to “try crimes committed by ‘private security forces.” 685

On November 16, 2012, on concluding its 146t period of sessions, the Commission stated its
concern with respect to the constitutional reform of the military jurisdiction in process and
recalled the applicable guiding principles. The IACHR noted that:

[...] received information regarding the draft constitutional reform in Colombia. The draft
reform seeks to modify the military jurisdiction, establishing that violations of
international humanitarian law will be heard exclusively in the military criminal
jurisdiction and that human rights violations will not be excluded from this jurisdiction.
According to the information provided to the IACHR, the draft reform establishes that the
courts under military criminal jurisdiction are made up of active or retired members of
public security forces. The reform also creates a Court of Criminal Guarantees within the
military criminal jurisdiction; it will act as judge to oversee guarantees when it comes to
investigations and criminal prosecutions carried out against members of public security
forces.
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Open letter by Special Procedures mandate-holders of the Human Rights Council to the Government and representatives of
the Congress of the Republic of Colombia. Available at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=12683&Lang|D=E

Open letter by Special Procedures mandate-holders of the Human Rights Council to the Government and representatives of
the Congress of the Republic of Colombia. Available at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=12683&Lang|D=E

In this respect, the State highlights that Article 250 establishes that “It is the responsibility of the Office of the Public
Prosecutor to press charges and investigate facts that meet the elements of a crime, when it is made aware of it by means
of a denunciation, special petition, criminal action, or of its own initiative, as long as there are enough motives and factual
circumstances that point to its existence. Accordingly, it may not suspend, interrupt, or renounce to prosecute criminally,
with the exception of such cases established in the law for the application of the principle of opportunity, regulated within
the framework of the State’s criminal policy, which shall be subject to the control of legality by the judge who has the power
of control of guarantees. Excepted are the crimes committed by members of the public force in active service and related
to their service. [Highlighted in the document of Observations by Colombia to the Draft Report of the Inter-American
Commission on Human Rights. Note S-GAIID-13-048140 of December 2, 2013, paras. 265-266.

Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 268.
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On this point, the Commission calls to mind that the Inter-American Court of Human Rights
has established that the State has the obligation to provide effective judicial recourse to
victims of human rights violations, and the Commission believes that such recourse, in all
cases, is through the regular criminal jurisdiction, regardless of whether or not the
violations being prosecuted were committed by members of the military. The Commission
has spoken out extensively with respect to cases involving alleged human rights violations
committed by agents of the State, and it has urged the State to ensure that its entities act in
a coordinated manner to guarantee that all cases not directly tied to military service are
heard in the regular jurisdiction. Moreover, the Commission emphasizes that, with respect
to guarantees of independence of military judges, inter-American standards require than
such judges not exercise command duties at the same time as the duties of investigation,
accusation, and prosecution; rather, when the military jurisdiction is the appropriate
venue, only judges who are retired from their military duties and from the command
structure should be assigned to this task.686

On November 27, 2012, the Office of the High Commissioner urged the Executive and
Legislative branches of Colombia to rethink their position in support of the proposed law,
which represented a major change in the scope of the military justice system. In addition, it
was indicated that if the provision were adopted, it “would seriously undermine previous
efforts undertaken by the Colombian Government to ensure that human rights violations,
allegedly committed by members of the Colombian military and police forces, are duly
investigated and perpetrators held to account.” 687

During the visit the Commission met with the Minister of National Defense, who explained that
the surveys conducted within the armed forces and National Police reflected a sense of
insecurity that affected their capacity to operate and he emphasized the democratic process by
which the debate on the reform was being conducted.®88 He also noted that the letter from the
11 United Nations rapporteurs was a matter of concern to the Government, but that it was sent
before the proposed law evolved in the Congress, where the list of crimes excluded was
expanded. In this respect, he noted that the recruitment of children and adolescents was not
included in the list, since the armed forces and National Police are prohibited from engaging in
that practice.%89

The Minister also indicated that the proposed reform: (i) required that enabling legislation
establish additional guarantees of independence and impartiality; (ii) civilian oversight
mechanisms over military criminal justice would be maintained and increased; (iii) would
strengthen military justice so that the investigations would produce quick results,
strengthening discipline and setting examples in the armed forces and National Police; and (iv)
established that an enabling law will clearly determine how international humanitarian law
applies to an armed conflict, since the applicable protocols in effect in the armed forces and
National Police do not have judicial value.®®® As regards jurisdiction for taking the first
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IACHR, Press Release 134/12, IACHR Concludes its 146th Session and Expresses Appreciation for the Confidence Shown by All
Stakeholders in the Human Rights System, November 16, 2012. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2012/comunicados_2012.asp

Press Release available at: http://www.hchr.org.co/publico/comunicados/2012/imprimir.php3?texto=cp1224es.txt
Information provided at the meeting with the Minister of Defense, Bogotd, December 4, 2012.

Information provided at the meeting with the Minister of Defense, Bogotd, December 4, 2012.

Information provided at the meeting with the Minister of Defense, Bogotd, December 4, 2012.
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investigative steps, the State noted that it is defined in Article 250 of the Constitution, and that
it had not been amended by the constitutional reform.6°1

Finally, the Minister, while noting that he shared a certain skepticism, asked the IACHR to
“trust that the reform does not seek impunity in relation to human rights violations
perpetrated by agents of the security forces,” and assured that “the cases of false positives or
the rape of children in Arauca will de facto remain in the regular courts.” 692

During the visit the Attorney General of the Nation, Eduardo Montealegre - one of the authors
of the original draft reform - indicated that the reform created the constitutional bases for
delimiting the different scopes of jurisdiction, since the corpus juris of international human
rights law and that of international humanitarian law have different projections vis-a-vis
Colombian criminal law. Accordingly, those offenses that do not constitute the hard core of
protection of human rights and that constitute violations of IHL will fall under the jurisdiction
of the military criminal justice system. He also noted that a broad interpretation of the
situations that could be analyzed in the military jurisdiction was mistaken, as the list of types
of conduct finally approved was not a closed list.%%3

On concluding its visit, the IACHR stated:

On the basis of the inter-American standards that require States to judge human rights
violations in courts of ordinary jurisdiction, various countries of the region have adopted
reforms to significantly restrict the scope of military jurisdiction. Colombia has been one of
those countries. Over the last 15 years, through changes of law, jurisprudence, and
practice, Colombia has ensured that human rights violations committed by members of the
security forces would be judged by courts of ordinary jurisdiction. Important reforms
along the same lines have taken place in Argentina and more recently in Mexico. The draft
constitutional reform on military criminal jurisdiction currently under debate would
reverse that progress. The adoption of the constitutional reform as it is currently drafted,
even after the changes introduced during the seventh debate, would constitute a serious
setback and put at risk the victims’ right to justice. The IACHR urges Congress not to enact
the law in this version and to make changes that accord with its constitutional duty to
comply with the standards of the Inter-American System of Human Rights.6%4
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IACHR, Hearing on constitutional reforms and human rights in Colombia, March 14, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/hearings.aspx?lang=es&session=131.

Information provided at the meeting with the Minister of Defense, Bogotd, December 4, 2012.

Information provided at the working breakfast with the Attorney General and authorities of the Office of the Attorney
General, Bogota, December 8, 2012.

IACHR, Press Release 144A/12, IACHR’s Preliminary Observations on its Onsite Visit to Colombia, Annex to Press Release
144/12 issued on the culmination of the on-site visit to Colombia, December 7, 2012. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2012/144A.asp.
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Nonetheless, the proposal, with some modifications, was approved on December 11, 2012, by
the plenary of the Senate in the final debate, and promulgated on December 28 as Legislative
Act 2 on the Military Jurisdiction.®%> This is how Legislative Act Number 02 of 2012-approved
the reform to Articles 116, 152, and 221 of the Colombian Constitution, as follows:

Article 1. An addition is made to Article 116 of the Constitution with the following
subsections:

A Court of Criminal Guarantees (Tribunal de Garantias Penales) is created that will have
jurisdiction throughout the national territory and in any criminal jurisdiction, and it shall
perform the following functions:

1. On a preferential basis, serve as judge of control of guarantees in any investigation or
criminal proceeding brought against members of the armed forces or National Police.

2. On a preferential basis, oversee criminal accusations against members of the armed
forces or National Police with the aim of ensuring that the substantive and formal
conditions for initiating the oral trial have been met.

3. On an ongoing basis, resolve jurisdictional conflicts that may arise between the regular
jurisdiction and the military criminal jurisdiction.

4. All other functions assigned to it by law.

The Court of Guarantees will be made up of eight (8) judges, four (4) of whom shall be
retired members of the armed forces or National Police. Its members shall be elected by
the Chamber of Government (Sala de Gobierno) of the Council of State and the
Constitutional Court en banc. The retired members of the armed forces and National Police
on this Court shall be elected from four (4) slates of three each that will be sent by the
President of the Republic. An enabling law shall establish the requirements for serving as
judge, the regime of disqualifications and incompatibilities, the mechanism for nominating
candidates, the procedure for their selection, and all other aspects of organization and
operation of the Court of Criminal Guarantees.

Transitory paragraph. The Court of Criminal Guarantees shall begin to perform the
functions assigned in this article once the enabling legislation that regulates it is

implemented.

Article 2. An addition is made to Article 152 of the Constitution, a section (g), in the
following terms:

(g) The subject matters expressly indicated in Articles 116 and 221 of the Constitution, in
keeping with this legislative act.

Article 3. Article 221 of the Constitution shall read in the following terms:

The crimes committed by the members of the armed forces and National Police on active
duty, and related to that duty, shall be heard by courts martial or military tribunals, in
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IACHR, Press Release 4/13, IACHR Expresses Concern over Constitutional Reform in Colombia, January 4, 2013. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2013/004.asp.
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keeping with the provisions of the Military Criminal Code. Those courts or tribunals shall
be made up of active-duty or retired members of the armed forces or National Police.

In no case shall the Military or police Criminal Justice system take cognizance of crimes
against humanity, or crimes of genocide, forced disappearance, extrajudicial execution,
sexual violence, torture, or forced displacement. The breaches of international
humanitarian law committed by members of the armed forces and National Police, except
for the aforementioned offenses, shall be heard exclusively by the courts martial or
military or police courts.

When the conduct of the members of the armed forces or National Police in relation to an
armed conflict is investigated and judged by the judicial authorities, international
humanitarian law shall always be applied. An enabling law (ley estatutaria) shall specify its
rules of interpretation and application, and shall determine how to harmonize the criminal
law with international humanitarian law.

If in the development of an action, operation, or procedure of the armed forces or National
Police there is any conduct that may be punishable and there is doubt as to the jurisdiction
of the Military Criminal Court, on an exceptional basis a technical coordinating commission
may become involved made up of representatives of the military criminal jurisdiction and
of the regular criminal jurisdiction, supported by their respective judicial police bodies.
The enabling legislation will regulate the composition and workings of this commission,
how it will be supported by the judicial police bodies of the regular and military criminal
jurisdictions, and the deadlines that need to be met.

A regular statute (ley ordinaria) could create police criminal courts and adopt a Police
Criminal Code.

The enabling legislation will develop the guarantees of autonomy and impartiality of the
Military Criminal Justice system. In addition, a regular statute will regulate a structure and
a career system of its own independent of the institutional command structure.

A fund is hereby established aimed specifically at financing the System of Technical and
Specialized Defense of the members of the armed forces and National Police as regulated
by the law, under, with the guidance of, and with the coordination of the Ministry of
National Defense.

The members of the armed forces and National Police will service pre-trial detention in
centers of confinement established for them, and lacking these, in the facilities of the Unit
to which they belong. They shall serve any sentence in prisons and jails established for
members of the armed forces and National Police.

Article 4. Transitory. Criminal proceedings brought against the members of the armed
forces and National Police for the crimes that are not related to service or for the crimes
that are expressly excluded from cognizance of the Military Criminal Justice system
according to Article 3(1) and (2) of this legislative act, and that are in the regular justice
system, shall continue in it. The Office of the Attorney General, in coordination with the
Military Criminal Justice system, will have a period of up to one (1) year to identify all the
proceedings against the members of the armed forces and National Police, and remove to
the Military Criminal Justice system those that do not meet the conditions for being under
the jurisdiction of the regular courts. In the context of that coordination, one can verify
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whether any specific proceeding in the Military Criminal Justice system may correspond to
the jurisdiction of the regular justice system.

Article 5. Transitory. The President of the Republic is authorized for three (3) months to
issue the decrees with force of law necessary to set in motion the Fund for the Technical
and Specialized Defense that is the subject of this legislative act. The decrees issued under
this authority shall remain in force until the Congress issues the law that regulates the
matter.

Article 6. This legislative act is in force as of the date of its promulgation.

In the face of this situation the IACHR expressed its profound concern over the serious setback
in respect of human rights that the constitutional reform, which significantly broadened the
scope of the military criminal jurisdiction, could represent. The Commission considered that
several provisions approved would be incompatible with the American Convention on Human
Rights. Moreover, the IACHR reiterated that the reform included ambiguous provisions that
were subject to subsequent enabling legislation, and therefore created legal uncertainty.%

On March 19, 2013, the draft enabling legislation on the military criminal jurisdiction was
introduced, “[b]y which Articles 116 and 221 of the Constitution of Colombia are developed,
and other provisions are issued.” The bill had a preliminary title, a title dedicated to specifying
the rules of international humanitarian law applicable to the conduct of the hostilities, a title
on harmonization of international law and domestic criminal law, a title on the jurisdiction of
the regular courts and the military and police criminal courts, a title on the independence and
impartiality of military and police criminal justice, a title that regulates the operations of the
Technical Coordinating Commission, a title on the operation of the Court of Criminal
Guarantees, and a title on the creation of the Office of the Attorney General for the Military and
Police Criminal Justice System (Attorney General Criminal Military and Police).697

The Commission notes that the draft enabling legislation indicated that its provisions applied
only to the National Police when international humanitarian law was applicable to its
operations, and determined that only an incurable error will be grounds for exoneration from
liability for having committed crimes against humanity, while due obedience was not
recognized as grounds for exoneration from liability in the case of crimes against humanity,
genocide, forced disappearance, extrajudicial execution, torture, or crimes against sexual
freedom, integrity, and identity.

As regards the subject matter jurisdiction of the military criminal justice system, the draft
enabling legislation reiterated the list of forms of conduct that are of the exclusive jurisdiction
of the regular criminal courts established in the constitutional reform and clarified that the
crimes of genocide, forced disappearance, torture, and forced displacement would be
understood in keeping with the definitions of the Criminal Code in force, while sexual violence
takes in “all the crimes against sexual freedom, integrity, and identity considered in Title IV of
the Criminal Code, as well as Articles 138, 139, and 141 of the Criminal Code.” In addition, the
draft enabling legislation provided for the addition of a Title to the Colombian Criminal Code
that defined crimes against humanity and defines the crime of extrajudicial execution as one
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IACHR, Press Release 4/13, IACHR Expresses Concern over Constitutional Reform in Colombia, January 4, 2013. Available at:
http://www.oas.org/es/cidh/prensa/comunicados/2013/004.asp.

Draft enacting legislation (Proyecto de ley estatutaria) No. 211 of the Chamber of Representatives of 2013, “By which
Articles 116 and 221 of the Political Constitution of Colombia are developed and other provisions are issued,” March 19,
2013.
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committed by “a public servant who while performing his or her duties kills a person and does
so purposefully after having come to exercise control over the person, who was absolutely
defenseless.”

The proposed legislation established that the military criminal courts will have exclusive
jurisdiction over breaches of international humanitarian law, except those over which the
regular criminal courts have exclusive jurisdiction, and those that are not proximately and
directly service-related. As regards this last situation, the proposed legislation clarified that the
“occurrence of a crime or infraction of the duties in performing his or her functions of a
member of the armed forces or National Police does not, alone, break the relationship with the
service.” In addition, the proposal stipulated that if there is any doubt as regards the proper
jurisdiction that is not resolved by the Technical Coordinating Commission, jurisdiction will
continue to lie with the judicial authority that first took up the investigation, until such time as
the competent organ resolved the dispute.

With respect to the guarantees of independence of the military criminal justice system, the
draft enabling legislation pointed out that the military or police criminal justice system will be
independent of the command structure of the armed forces and National Police, and stipulated
that the “officers and employees of the military or police criminal justice system may not seek
or receive instructions from the command of the armed forces or National Police,” plus “the
members of the armed forces and National Police on active duty who are part of the chain of
command may not perform functions in the military or police criminal courts, and vice versa.”
In addition, it indicated that the military or police criminal justice system will be administered,
with autonomy with respect to the institutional command structure, by a Special
Administrative Unit, as a decentralized entity of the Executive at the national level, with its
own juridical personality, administrative and financial autonomy, and its own assets, under the
Ministry of National Defense.

On disciplinary matters, the draft enabling legislation provided that the members of the
military or police criminal justice system may only be disciplined by the Office of the
Prosecutor General for breaches in the performance of their functions, while all other
disciplinary will be heard by the military or police criminal justice system, in keeping with the
regulations, and may only be removed from service on the grounds provided for in the career
service regimes and statutes, and in the rules that regulate judicial activity.

As regards the formation, functions, and powers of the Technical Coordinating Commission,
the draft enabling legislation provided for a majority of three members, active-duty or retired,
of the armed forces or National Police, and two civilian members. The draft enabling legislation
also pointed out that only the Commission’s recommendation will be public, while all other
parts of the report shall remain confidential.

As regards the Court of Criminal Guarantees, the draft enabling legislation established that it
shall have “preferential power to exercise the control of guarantees in criminal proceedings in
any jurisdiction against the members of the armed forces and National Police,” at any moment
in their activity. In particular, as regards formal and substantive control of the accusation, the
draft enabling legislation stipulates that no remedy may be brought against a decision of the
Court of Guarantees, and provided that in those cases in which it exercises its preferential
power, the Court of Criminal Guarantees:

shall preside over the arraignment hearing and verify that the content and annexes to the
charging papers correspond to what is provided for in the applicable code.
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The Court of Guarantees shall also verify that in the specific case the evidentiary elements
produced by the respective prosecutorial office are not manifestly insufficient to support
an indictment in light of the offense for which one is indicted.

432.  On the other hand, the Commission underscores that, as regards the initiatives to harmonize
the criminal law with international humanitarian law, the civil society organizations referred
to the proposed legislation “by which public policies are established that implement
operational law in the context of ensuring and respecting human rights and international
humanitarian law by the Military Forces and the National Police,” which is being considered by
the legislative organs. The purpose of the proposed law is to establish “criteria for
implementing and applying operational law for carrying out the constitutional mission
entrusted to the armed forces and National Police by identifying the legal regimes that govern
military and police operations in the different operational contexts.” The proposal also
establishes that the “Superior Council of the Judiciary shall designate specialized judges, with
special knowledge of and experience with military and police doctrine, for trying members of
the armed forces and National Police for alleged violations of human rights and international
humanitarian law in those cases that do not fall within the jurisdiction of the military criminal
courts.”698

433. In this respect, civil society indicated that the draft would only include some of the provisions
of international humanitarian law, but would not recognize the protection of the person nor
would it regulate issues such as the prohibition on indiscriminate attacks, special protection
from dangers, or the safeguards from attacks against civilians. In addition, it was noted that the
proposal provides that the Superior Council of the Judiciary designates specialized judges to
try members of the armed forces or National Police who are tried in the regular courts.5%?

434. The IACHR also takes into account that on May 22, 2013, the Attorney General adopted
Directive 0001 of 2013 "by which it adopts the legal basis for the implementation of Legislative
Act 02 of 2012 (military justice reform) within the Office of the Attorney General." The Directive
establishes the following conclusions:

1. Pursuant to Transitional Article 4 of Legislative Act 02 of 2012 and until December
27, 2013 only the Attorney General may transfer processes to the military
jurisdiction. [...]

2. All behaviors called "false positives", regardless of their criminal definition, will be
judged in the ordinary jurisdiction. The processes of this nature that are currently
handled by military courts should be transferred to the ordinary courts.

3. Not every crime that occurs in the context of the armed conflict has a legal
relationship with it. Therefore, the mere fact that a criminal act has occurred during a
military operation does not determine who should assume jurisdiction.

4. In any case of doubt about the applicable jurisdiction, ordinary jurisdiction will be
preferred.

5. The fact that a military operation is legitimate does not imply that the acts performed
thereof, that constitutes qualitative excesses are legitimate. In these cases, the actions
will be judged by the ordinary courts.

698 Senate Bill No. 19 of 2011, House Bill No. 166 of 2011, July 25, 2012.
699 IACHR, Hearing on constitutional reforms and human rights in Colombia, March 14, 2013. Available at:
http://www.oas.org/es/cidh/audiencias/hearings.aspx?lang=es&session=131.
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435.

6. By the mere fact that conduct has been committed by a member of the security forces
does not mean that it should be judged according to international humanitarian law.
For this to happen, the conduct must have a relationship with the armed conflict.

7. Legislative Act 02 of 2012 contains several criteria for the allocation of competence
that interact harmoniously with each other. The first paragraph of Article 221
contains the objective and subjective criteria, whereby military jurisdiction is
competent in cases of conducts related to the armed conflict and committed by
members of the armed forces on active duty. The second paragraph contains the
normative criterion, whereby military jurisdiction has competence in cases of
international humanitarian law violations.

8. The specific conducts or groups of conducts expressly excluded from military
jurisdiction are an exception to the three criteria. [...]

9. The acts committed by members of the security forces, when they are closely related
to the armed conflict, must be judged according to international humanitarian law.
This, by itself, does not define the competent jurisdiction.

10. The Legislative Act attributes preferential competence to military courts for cases of
international humanitarian law violations. This operates without prejudice to actions
that do not have a connection with the armed conflict but are prosecuted in that
jurisdiction, or acts related to the conflict, which are assumed by the ordinary courts.

11. Military justice has jurisdiction in cases that, even without connection to the armed
conflict, have a direct and close relationship with the duty. In this vein, the military
justice also exercises jurisdiction in cases that do not involve violations of
international humanitarian law.

12. In the development of a legitimate military operation, only the individual acts that
constitute qualitative excesses will be transferred to the ordinary courts, breaking the
procedural unity with any other act that made part of the operation, if there is a need
to investigate.

13. In case of doubt about the competent jurisdiction, the investigation will remain in the
ordinary courts. However, the doubt about the facts cannot determine the competent
jurisdiction.

14. The Office of the Attorney General will form a working group to give effect to
Legislative Act 02 of 2012 and the criteria established in this Directive. [...]

According to publicly available information, on March 20, 2013, an action for
unconstitutionality was brought against Legislative Act 02 of 2012, whereby a request was
made for a declaration of unconstitutionality of some of its sections for repudiating essential
pillars of the Constitution.”%0 According to a press release issued by the Constitutional Court on
October 25, 2013, by five votes in favor and four against, the Court decided to declare
inapplicable the reform to the criminal military jurisdiction?%l. The information available
indicates that the decision was based mainly in a “incurable defect in the process of developing
democratic will”. Specifically, the analysis was based on the fact that the sessions in the First
Commission of the House of Representatives and the plenary of the same body were held
simultaneously, despite several rules of Congress which expressly ban such coincidence. In this
regard, the Court considered that “substantial principles of the constitutional reform
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Colombian Commission of Jurists, Demanda de inconstitucionalidad contra el acto legislativo 02 de 2012 (parcial), “[p]or el
cual se reforman los articulos 116, 152 y 221 de la Constitucion Politica de Colombia”, March 20, 2013.

As of the date of preparation of this report, the complete text of the decision was not available. The considerations used by
the Constitutional Court in reaching its decision are summarized in Press Release No. 41 of October 25, 2013. Available at:
http://www.corteconstitucional.gov.co/comunicados/N0.%2041%20comunicad0%2025%20de%20octubre%20de%202013.p
df
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procedure had been seriously affected, which affected the validity of the act ". In sum, the Court
concluded that:

[...] there was a violation of the principle of democracy, which is an essential basis of
constitutional amendment processes, because the calmness required by the very nature of
the deliberations when the reform of the basic statute of society is at stake, was set aside
by urgency and speediness702.

The Court also established that “taking into account the extent of the vices identified and the
moment in which they took place [...] the act could not be returned to Congress to be repaired
[...]”, which is why Legislative Act No. 02 was declared inapplicable and accordingly, its
statutory law also was left without effect.

In its observations to the Draft Report, the State pointed out that “[...] Colombia in respect to
the Rule of Law will comply with the decision of the Tribunal, which is the organ charged with
protecting the Political Constitution”793. Also, the IACHR takes into account public information
regarding the submission of a remedy to nullify the decision of the Constitutional Court that
declared inapplicable the reform to the military criminal jurisdiction, and shall continue to
monitor statements in that regard.

Incompatibility of the Constitutional Reform with the provisions of the
American Convention on Human Rights and the case-law of the inter-American
human rights system

Colombia also indicated in its observations to the Draft Report:

Legislative Act 02 of 2012 is a very good example of the respect for the functioning of
democracy, as conceived within the path defined by the Constitution itself for its reforms.
This, in the first place, means that from the outset the State has respected the law of laws,
and that at all times it has followed the special procedure established to that end. It is not a
minor matter, since such norms provide that constitutional reforms require greater
participation with a view to ensuring that the will of the Colombian people is represented
in the final decision of the representative organ, our Honorable Congress of the Republic.

As part of the development of the above mentioned reform process, it was considered that
placing some matters at the constitutional level would allow for total clarity as to their
content when looking at it from the perspective of the higher norm, subjecting to the latter
the development of all legal and jurisprudential processes. Finally the National
Government grounded the proposal in the conviction that it was necessary to hold an open
and democratic discussion, which corresponds to any constitutional reform process.

This reform, even if it was declared inapplicable by the Honorable Constitutional Court,
aimed to strengthen the Rule of Law from the area of Military Criminal Justice, limited
exclusively to members of the Armed Forces and National Police of Colombia, who need
clear rules about the scope and limit of their actions. Also, it provided legal certainty both
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Press Release No. 41. Constitutional Court. October 25, 2013, p. 7. Available at:
http://www.corteconstitucional.gov.co/comunicados/No.%2041%20comunicado%2025%20de%200octubre%20de%202013.p
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Observations of Colombia on the Draft Report of the Inter-American Commission on Human Rights. Note S-GAIID-13-048140
of December 2, 2013, para. 44.
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to personnel in uniform and the civilian population, since it sought to create the conditions
so that Military Criminal justice and Ordinary Civilian Justice, within each of their
respective competencies, could apply in an effective and consistent manner this new legal
framework inspired in IHL and harmonization with criminal law in effect, with the purpose
of avoiding impunity, without perturbing the legitimate action of Military Forces against
illegal armed groups7%4.

In this respect, the Commission reiterates that even though Legislative Act 02 was declared
inapplicable by the Constitutional, it is important to highlight the implications of a reform to
the military criminal jurisdiction in the terms that was proposed in this occasion. In that sense,
it must be pointed out that both the Commission and the Inter-American Court have
established repeatedly and consistently that military courts do not have jurisdiction to
investigate and punish cases involving human rights violations.”’%> This position has been
reaffirmed in the Inter-American Convention on Forced Disappearance of Persons, which at its
Article IX establishes that acts that constitute the offense of forced disappearance may only be
prosecuted in the regular courts, “to the exclusion of all other special jurisdictions, particularly
military jurisdictions,” and that in addition, “The acts constituting forced disappearance shall
not be deemed to have been committed in the course of military duties.”

The IACHR emphasizes that the military jurisdiction should apply only when military criminal
law interests are attacked in the context of the particular functions of defense and stat