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Introduction

The challenges facing refugees in Greece are widely known. Since 2007, a stream of reports has
documented serious deficiencies during every stage of the refugee experience, from arrival at the
border through implementation of a final asylum decision. The humanitarian situation has
improved somewhat in 2011, but at the same time the challenge facing Greece has grown. The
European Union’s administrative and physical external border control regimes have become
more stringent, rendering many former routes into the EU inaccessible.

2010 saw a massive shift of migration flows to the Evros region, the land border between Greece
and Turkey.! More than 80% of all irregular entries into the EU now cross this border. Greece
bears the responsibility for securing the rights and providing for the needs of nearly all the
refugees among this population, as an EU law known as the ‘Dublin regulation’ requires that
most people in need of protection request it of the first member state they physically enter.

Greece has about 2% of the EU’s population and GDP, and one of its less developed asylum
systems. By 2010-2011, human rights conditions there had led several member states to stop
sending people back under the Dublin regulation. In January 2011 the European Court of Human
Rights (ECtHR) found Greece liable for ill-treatment of an asylum seeker, and for failing to
provide a means of legal redress, and found Belgium had violated the same standards by
returning him to Greece.?

Hundreds of individuals had already appealed to the court and to national courts for orders
stopping transfers to Greece. Those member states that had not yet stopped transfers quickly did
so. The Court of Justice of the European Union (CJEU) ruled in December 2011 that member
states may not transfer asylum seekers in the face of “substantial grounds” for believing there is a
serious risk to their fundamental rights, and must either find another responsible state or process
the asylum application themselves.® At this point, the Dublin system has essentially ceased to
operate with respect to Greece.

The Dublin regulation is part of a “common European asylum system” (CEAS) developed
incrementally since the 1999 Amsterdam Treaty. The CEAS has added a layer of enforceable EU
law to Greece’s international obligations toward refugees. It has also established practical
mechanisms to assist member states in implementing EU asylum policies. The EU has engaged
these mechanisms, since late 2010 under an overarching “action plan” on migration developed
by the Greek government and submitted to the European Commission.

Frontex, the EU borders agency, has increasingly operated in Greece since 2006. At the request
of the Greek government in spring 2011, the European Asylum Support Office (EASO) deployed

! Frontex, “Situation at the External Borders (January — Sept 2010)” (in the first nine months of 2010 detections of
irregular crossings dropped significantly along all routes into the EU, except for the Evros border, where they rose
by 372% over 2009, with an average of 128 people detected each day). Subsequent reports and the research
conducted for this article indicate that migrants continued to cross this border in large numbers throughout 2011.

2 MSS v Belgium and Greece, app. No. 30696/09, 21 January 2011 (“numerous reports and materials . . . agree[d] as
to the practical difficulties involved in the application of the Dublin system in Greece, the deficiencies of the asylum
procedure and the practice of direct or indirect refoulement”).

% Joined Cases C-411/10 (N.S.) and C-493/10 (M.E.), 21 December 2011.
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its first field operation in the form of Asylum Support Teams (AST), which assist member states
that face particular pressures. The Greek government requested the application of the emergency
funding mechanisms of the European Refugee Fund (ERF) during the course of both 2010 and
2011,

This article evaluates solidarity efforts undertaken thus far to support Greece in its asylum and
migration crisis. It is based on law and policy analysis and interviews with stakeholders involved
in practical aspects of migration and asylum policy in Greece. The first section outlines the
situation facing refugees in Greece as it has evolved during the lifespan of the CEAS. The
second section discusses the meaning of ‘solidarity’ in international and European law, aiming to
define the duty — if any — other states or the EU owe to Greece.

The main section then assesses the extent to which programmes enacted by European and other
international actors have improved human rights conditions, and alleviated administrative
burdens on Greece, and identifies gaps where critical needs remain unmet. The concluding
section analyses the degree to which the EU is fulfilling its duty of solidarity toward Greece and
what further steps Greece needs to take in order to fulfil its obligations towards refugees, and
suggests additional solidarity measures that are feasible within current legal frameworks.

Background: refugees in Greece

After the first phase of development of the CEAS which led to the establishment of common
minimum legal standards, European attention increasingly focused on the shortcomings of the
Greek asylum system. Reports from NGOs, EU bodies, and international bodies documented
serious human rights violations relating to access to the territory, significant barriers to
requesting asylum, low quality asylum procedures yielding extremely low refugee recognition
rates, severe shortcomings in social support, and appalling migrant detention conditions.

Responding to this criticism, and to pressure from the European Commission over the gaps
between its laws and CEAS standards, Greece instituted reforms of its asylum laws and practices
in 2010-2011. A significant increase in mixed migration flows entering Greece coinciding with
the national financial crisis vastly complicated these efforts. This section reviews how the Greek
asylum system evolved to its present state, and the challenges Greece faces in meeting the needs
of arriving refugees.

Migration flows
After decades of net outward migration, Greece has seen net immigration since the 1990s, in the

wake of its increasing prosperity following entry into the EU, the collapse of communism in
Eastern Europe, and accession to the Schengen open borders agreement.” Levels of irregular

* Magliveras, K. “Greece”, in International Encyclopaedia of Laws: Migration Law, by Vaheule, D. (ed.) (Alphen
aan den Rijn, NL: Kluwer Law International, 2010), at pp. 15-18.
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immigration have risen significantly in recent years. Overall, by the end of 2010, about 90% of
people detected irregularly entering the EU arrived first in Greece.”

Alongside the developing common asylum policy, borders policy has also been Europeanised.
Here the focus is on preventing the arrival of undocumented migrants, and on returning those
already present. Stringent security requirements and carrier sanctions have made air travel
prohibitively difficult for refugees unable to secure visas in advance. Frontex joint operations
Hera starting in 2006 intercepted small vessels approaching the Canary Islands, and in
cooperation with West African authorities turned them back within African territorial waters.®
With support from Italy including military equipment, in 2008-09 Libya undertook to prevent
departures of migrant boats.” Frontex instituted operation Nautilus 2009 in the same region.

Arrivals in the western and central Mediterranean virtually ceased, until an upsurge at Malta and
Lampedusa in 2011. In 2010 arrivals on the Greek Aegean islands dropped significantly
following intensified Frontex operations there. In the first nine months of 2010, Frontex recorded
significant reductions in arrivals along all routes into the southern EU except the Evros land
route, where detections of irregular crossings rose by 372% over the prior year.® Also in 2010,
Frontex’s operation Attica began to coordinate efforts to return irregularly staying migrants from
Greece to their home countries.

Actual return of irregular migrants from Greece is a rarity. Lawful returns pose a host of human
rights and administrative challenges. Many people entering Greece are in fact refugees. Even if
they do not request international protection, many come from countries such as Afghanistan,
Iran, Irag and Somalia, to which forced return is problematic. For the rest, return depends to a
great extent on agreement and cooperation between Greek and Turkish authorities regarding
identification of and responsibility for the people concerned.

Notwithstanding readmission agreements between Turkey and Greece, as well as other
neighbouring countries, this is not usually achieved. On the other hand, the administrative and
practical difficulties of irregular onward travel within the EU from Greece, and the rule of the
Dublin regulation directing those who later request asylum in other EU countries back to Greece,
largely prevent onward movement.

Greece and the common European asylum system

The end result of this is a flawed and dysfunctional asylum and migration system that is also
under serious, system-wide strain. Greece has fewer than 1000 reception places available all told,
yet received over 10,000 new asylum applications in 2010 alone. Even though only a fraction of
refugees in Greece are able to submit asylum applications, the backlog of unprocessed claims

® EU Fundamental Rights Agency, “Coping with a fundamental rights emergency: The situation of persons crossing
the Greek land border in an irregular manner”, March 2011, p. 12 (citing Frontex reports).

® Frontex Press Release, ‘Longest FRONTEX coordinated operation — HERA, the Canary Islands’, 19 Dec. 2006.

" For an analysis see Moreno-Lax, V., “Seeking Asylum in the Mediterranean: Against a Fragmentary Reading of
EU Member States” Obligations Accruing at Sea”, 23 1JRL vol.2, at pp. 174-220.

® Frontex, Situation at the External Borders (Jan.-Sept. 2010).
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and pending appeals had grown to around 47,000 by the end of 2010.° In 2010, 105 out of 3,455
first instance decisions granted protection, an increase on prior years but still far below average
EU rates for similar populations of protection seekers.°

Until 1999, UNHCR examined asylum claims in Greece, referring those identified as refugees
for resettlement. Presidential decree 61/99 established a national status determination system.*
Specialised staff within police directorates carried out first instance interviews. A committee
including four government officials, a representative of UNHCR and an NGO lawyer examined
appeals and made recommendations to the Minister of Public Order, who made the final
decisions.

Greece transposed the main EU asylum directives through Presidential Decrees 220/2007,
90/2008 and 96/2008, and 81/2009.*2 (EU regulations have immediate legal effect. Directives, by
contrast, usually describe frameworks within which member states should enact ‘transposing’
legislation establishing enforceable laws.) This process was not smooth: the European
Commission has taken formal action against Greece at least once for non-transposition or
incorrect transposition or application of each of the five main CEAS measures.*® Greece updated
its laws before the infringements resulted in formal judgments of the CJEU.

The resulting procedures and ongoing practices were nonetheless heavily criticised for falling
short of EU standards. For example, in late 2007 two reports drew heightened attention to
Greece. ProAsyl, a German NGO, documented serious human rights abuses against refugees
attempting to reach Greece via the Aegean Sea.** According to ProAsyl, Greek coast guard and
border authorities routinely physically abused migrants, and pushed them away from Greek
territory without considering possible protection needs.

A UNHCR study described an asylum system which essentially failed to grant asylum at all,
rejecting applications with standardised language identifying the applicant as an economic
migrant without protection needs.'> A 2008 Human Rights Watch report documented physical
abuse, systematic expulsions without allowing asylum applications, perfunctory asylum

® Press release of 5 April 2011 of the Ministry of Citizens’ Protection, Guidelines for the processing of 47.000
pending asylum claims at second instance, available (in Greek) at:
http://www.yptp.gr/asylo.php?option=0z0_content&perform=view&id=3583&Itemid=465%20&lang=&lang=&lang
O EUROSTAT, Data in Focus: Asylum applicants and first instance decisions on asylum applications in 2010, Doc.
No. 5/2011, at p. 10.

1 presidential Decree 61/99 on the recognition of aliens as refugees, Official Gazette of the Hellenic Republic,
Volume first, Number 63.

12 presidential Decree 220/2007 on the amendment of Greek legislation in order to comply with Directive
2003/9/EC, Official Gazette of the Hellenic Republic, Volume first, Number 251, 13 November 2007, accessible at
(in Greek): http://www.et.gr/index.php; Presidential Decree 90/2008 on the amendment of Greek legislation in
order to comply with Directive 2005/85/EC, Official Gazette of the Hellenic Republic, Volume first, Number 138,
11 July 2008, accessible at (in Greek): http://www.et.gr/index.php; Presidential Decree 81/2009 amending
Presidential Decree 90/2008, Official Gazette of the Hellenic Republic, Volume first, Number 99, 30 June 2009,
accessible at (in Greek): http://www.et.gr/index.php.

3 European Commission, Directorate General of Home Affairs Newsroom, http:/ec.europa.eu/home-
affairs/news/infringements/infringements by policy asylum_en.htm.

Y proAsyl, The truth may be bitter but it must be told: The Situation of Refugees in the Aegean and the Practices of
the Greek Coast Guard, October 2007.

> UNHCR, Asylum in the European Union: A Study of the Implementation of the Qualification Directive, 2007.
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proceedings without legal representation or adequate interpretation, administrative barriers to
even making an asylum application, and inhumane detention conditions.’®* Numerous NGO
reports affirmed these and similar findings.

Notwithstanding such concerns, the member states for the most part continued to apply the
Dublin regulation mechanically to transfer asylum seekers to Greece. The additional
administrative burdens the Dublin system places on Greece further strain its asylum capacity, in
turn heightening the risk of human rights violations. In December 2008 the European
Commission, in the context of draft amendments to the Dublin regulation, proposed an EU-level
mechanism to suspend transfers to a member state whose asylum system is under “particular
pressure”.!” This proved controversial and has not been adopted. The same month, the ECtHR
appeared to affirm that states may assume their counterparts duly uphold their legal and
humanitarian obligations in cases of ‘Dublin return’.*®

One of the Commission’s interventions against Greece, concerning the ‘interruption’ practice,
threatened to render the system unworkable. Under presidential decree 61/99, asylum files were
closed if applicants left their declared places of residence without informing the authorities. In
effect, people returned under the ‘take back’ rule of the Dublin regulation could not have the
merits of their applications considered.®

Following the initiation of a formal infringement proceeding, Greece enacted decree 90/2008
which updated its asylum procedures to close this gap. The next intervention began in November
2009 when coalition of NGOs wrote formally to the Commission alleging misapplication of “the
EU asylum acquis in relation to all aspects of the asylum procedure and the treatment of asylum
seekers”.?’ The subsequent infringement action proceeded to a second letter of formal notice,
sent in June 2010.%

In September 2010 the Greek government presented an *“action plan on migration management”
aimed at, among other issues, the shortcomings that had prompted the 2009 infringement action.
The plan was finalised following an intensive one month consultation with key stakeholders in
migration and asylum issues in Greece.? Its main priorities are to modernise screening
procedures for migrants; restructure the asylum procedure; increase reception capacity for
children and vulnerable groups; and upgrade detention conditions and improve return
procedures.

® Human Rights Watch, Stuck in a Revolving Door: Iragis and other Asylum Seekers and Migrants at the
Greece/Turkey Entrance to the European Union, November 2008.

7 European Commission (2008), Proposal for a Regulation of the European Parliament and of the Council
establishing an application for international protection lodged in one of the Member States by a third-country
national or a stateless person (Recast), COM (2008) 0243 final.

8 KRS v United Kingdom, app. No. 32733/08, 2 December 2008.

19'See UNHCR, “The return to Greece of asylum-seekers with “interrupted” claims”, July 2007.

% Dutch Council for Refugees et al., Complaint to the Commission of the European Communities Concerning
Failure to Comply with Community Law, November 2009, at p.8, available at: http://www.proasyl.de/fileadmin/fm-
dam/g_PUBLIKATIONEN/Beschwerde_gegen_Griechenland_10.11.2009.pdf.

2! The process by which the Commission enforces compliance with EU law involves a series of notices and answers
that can eventually lead to an action before the CJEU.

2 |CMC, Mayday! Strengthening responses of assistance and protection to boat people and other migrants arriving
in Southern Europe, September 2011.



Newly enacted laws based on these objectives provide for new interim asylum procedures, the
creation of screening centres at the border, and the establishment of a permanent asylum service
to examine claims. The third section of this article will analyse these initiatives and their impact.

This article presents the results of a series of investigative interviews carried out in Greece in
August 2011 against the background of the recent history of asylum and migration in Greece,
and the legal frameworks discussed in the next section. The interviews aimed to assess the
activities of Frontex, EASO, the new asylum committees, and Greek authorities, as well as
NGOs and international organisations, in addressing Greece’s asylum crisis under the aegis of
the action plan. The article seeks to build on research undertaken by various non-governmental
organisations, independent researchers, international institutions and the FRA by evaluating
progress made during 2011 investigating remaining obstacles to the effective application of
European and international support.

Solidarity and refugee law

This section assesses the legal duties of the member states of the EU to support Greece in
fulfilling its responsibilities to arriving refugees. It summarises the main rights of refugees under
international and European law, which create Greece’s primary legal obligations, then explores
the “principle of solidarity” and the degree to which it obliges other states to assume any of
Greece’s responsibilities. After discussing solidarity and its effect in international and in EU law,
the section applies it to interpret the obligations that EU asylum law places on the member states
and EU institutions.

Obligations to refugees in international and European law

Under the 1951 Convention, a refugee is someone unwilling to return to their home country
“owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion”.?* No state may return (refoule) a
refugee whose “life or freedom would be threatened” on these grounds.?* The Convention also
describes social, political and economic rights of refugees. As the connection between refugee
and host state deepens over time, the scope of these rights increases.

The EU has issued directives interpreting the 1951 Convention, and describing minimum
standards for asylum determination procedures.?® From 2005 to 2008 the member states enacted
national legislation implementing these directives. The directives for the most part reflect the

2% 1951 Convention Relating to the Status of Refugees, 25 July 1951, as amended by the 1967 Protocol Relating to
the Status of Refugees, 31 January 1967, [1951 Convention], article 1(A)(2).

* Ibid., article 33(1).

% Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum
seekers, OJ L31/18 [Reception Conditions Directive], Council Directive 2004/83/EC of 29 April 2004 on minimum
standards for the qualification and status of third country nationals or stateless persons as refugees or as persons who
otherwise need international protection and the content of the protection granted, OJ L 304 [Qualification Directive],
Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for
granting and withdrawing refugee status, OJ L 326/13 [Asylum Procedures Directive].
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rules of the Convention.”® They establish a right of refugees to receive asylum in the EU. They
go beyond the Convention in also extending protection to people outside the Convention
definition, who are at risk of “serious harm” in the form of a death sentence, torture or inhuman
or degrading treatment, or through “indiscriminate violence” in an armed conflict.

An administrative component of the CEAS, the Dublin regulation, governs the allocation of
responsibility for asylum applications.”” One member state is responsible for each application.
The regulation provides a hierarchy of criteria for identifying the responsible state, in principle
the state primarily responsible for the person’s presence in the EU. In effect, this usually means
the state first entered. As many refugees travel without visas, making air travel to the EU
virtually impossible, this tends to shift the EU’s aggregate responsibility for refugees toward
states at its eastern and southern periphery.

Solidarity and responsibility sharing in EU borders and asylum policy

Until 2009, the EC treaty directed the EU legislative bodies to adopt measures “promoting a
balance of effort between Member States in receiving and bearing the consequences of receiving
refugees”.?® The Treaty of Lisbon repealed and replaced the articles describing the CEAS,
omitting that language.® Instead, it introduced a new article 80, requiring that “the principle of
solidarity and fair sharing of responsibility, including its financial implications” govern all
policies enacted under articles 77 through 79 (regulating border checks, asylum and
immigration).

Article 80’s prominent use of the term indicates that, whatever ‘solidarity’ means, it is intended
as a guiding principle of the CEAS. The CJEU, the final arbiter of the EU treaties, applies its
own rules of interpretation, which differ somewhat from those of international treaty law. It reads
EU laws and treaties in light of the background of international and constitutional law the
member states share. Its interpretation of solidarity relating to borders and asylum policy would
consider international law, EU law in other sectors that apply solidarity, and any common
understanding found in the constitutional traditions of the member states.

% See e.g., Philippe De Bruycker, et al., Study for the EP, Setting up a Common European Asylum System: Report
on the application of existing instruments and proposals for the new system; James Hathaway, “EU Accountability
to International Law: The Case of Asylum”, 33 Mich. J. Intl. L., vol.1, fall 2011, pp. 1-7 at p. 4 (noting some
remaining incompatibilities with international law).

2" Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for
determining the member state responsible for examining an asylum application lodged in one of the member states
by a third-country national, OJ L50 [Dublin Regulation].

% Treaty Establishing the European Community, OJ C 325, article 63(2)(b) (pre-Lisbon Treaty).

# The Treaty of Lishon amending the Treaty Establishing the European Union and the Treaty Establishing the
European Community, 13 December 2007 (‘Lisbon Treaty’), C306/1, article 65.

% Unless otherwise noted, all references to EU treaty provisions refer to the consolidated version of the treaties in
force as of January 2012.



The solidarity principle in international law

‘Solidarity’ may be becoming a general principle, with a common core meaning shared across
areas of public international law.** Even if it falls short of generality, it may operate in particular
areas.* Something akin to solidarity is visible in refugee law sources. The preamble to the 1951
Convention asserts that international cooperation is required to adequately address refugee
issues. Since 1990 the UNHCR Executive Committee has “repeated the principle of burden
sharing” in every annual session, and has tied that principle to “international solidarity”.>* The
UN General Assembly has also consistently supported the principle of solidarity in its
resolutions pertaining to UNHCR.* Preambles, conclusions and resolutions do not bind states,
but they can help to indicate the existence of a principle of law. If it exists, the principle of
solidarity in international refugee law is ‘soft’, i.e. persuasive rather than enforceable. It may,
however, help to inform the meaning of “solidarity” as a principle of EU law.

Another approach to identify a solidarity principle in refugee law is to argue by extension or
analogy from other areas of international law. Some have argued such a principle is rooted in the
UN law of peace and security, or in disaster law which shares with refugee law the common
factor of forced flight.*® Solidarity in peace and security law, however, normally acts against
miscreant states, whereas in refugee law it is the state receiving refugees whose sovereignty is
concerned.

Disaster law may present the more instructive analogy. As with refugee law, its basic rights and
duties flow between a state and individuals. The existence of an international convention to
protect refugees signifies heightened international interest in their rights, versus disaster law
which normally concerns a state’s own citizens. An affected state has a duty to provide
humanitarian support to victims, and a right to request assistance. It may even be obliged to
request help from other states if necessary to uphold core human rights standards.*®

The solidarity principle in EU law
An international understanding of a principle of law can help to inform its EU meaning as the

member states adhere to a common background of international law. International law is
however only one aspect of the interpretation of public law in the EU. Commonly held

® Rudiger Wolfrum, “Solidarity amongst States: An Emerging Structural Principle of International Law”, in Flavia
Piovesan and Ines Virginia Prado Soares, eds., Dirieto ao desenvolvimento (Belo Horizonte, 2010), pp. 57-72 at p.
72.

% See e.g., Karel Wellens, “Solidarity as a constitutional principle” in Ronald St John Macdonald and Donald M.
Johnston, Towards World Constitutionalism: Issues in the Legal Ordering of the World Community (Martinus
Nijhoff, 2005) pp. 775-807, at pp. 788-89.

% Tally Kritzman and Yonatan Berman, “Responsibility Sharing and the Rights of Refugees: The Case of Israel”, 41
Geo. Wash. Int’l L. Rev. pp. 619-649 at p. 630.

% For a list of these resolutions, see Agnes Hurwitz, The Collective Responsibility of States to Protect Refugees
(Oxford Univ. Press, 2009), at p. 143 n94.

% Karel Wellens, “Revisiting Solidarity as a (Re-)Emerging Constitutional Principle: Some Further Reflections”, in
Rudiger Wolfrum and Chie Kojima, Solidarity: A Structural Principle of International Law (Springer, 2010), pp. 3-
38 at pp. 13-19.

% Ibid.



constitutional principles, applications in the EU treaties, and the need to interpret a term similarly
across different spheres of EU law are also key interpretive factors.

Solidarity has constitutional status in member states such as France, Spain, and Portugal,
applying to social services owed to individuals. In federal systems such as Germany and Spain, it
can rather (or also) refer to state to state support analogous to that envisaged by article 80,
particularly financial support.*” To date the CJEU rulings on ‘solidarity’ have addressed tensions
between the common market and social duties owed to citizens, and are of limited help in
understanding the meaning of solidarity in the CEAS.

Avrticle 222 TFEU introduces broader state to state solidarity in that the EU shall “act jointly in a
spirit of solidarity” and its member states “shall assist” a member state that requests help in the
event of a terrorist attack or disaster. Article 80 extends the principle to all legal acts based on
articles 77-79, which cover the main structures of EU borders, asylum and immigration policy as
well as applying in specific situations such as emergencies.

Article 80 is only the most specific of several calls for solidarity in the EU treaties that pertain to
the CEAS. Under article 4(3) of the Treaty on European Union (TEU), the member states have a
general duty to follow “the principle of “sincere cooperation” and “assist each other in carrying
out tasks which flow from the Treaties”. TFEU article 74 requires the Council to enact
“measures to ensure administrative cooperation between” member states and with the
Commission in all areas covered by Title V TFEU. Within that title, article 67(2) states
“solidarity between Member States, which is fair towards third-country nationals” as a guiding
principle in framing “a common policy on asylum, immigration and external border control”.

Malcolm Ross argues that “the methodologies and practices” of the CJEU would likely lead to
the recognition of solidarity as an EU constitutional principle, subject to application by the
court.® Given the court’s prior jurisprudence, it seems the principle would apply differently in
different sectors of EU law. In employment and other social law under the solidarity chapter of
the EU Charter of Fundamental Rights, solidarity manifests in a duty of the state to uphold
socioeconomic rights of individuals.

Drawing as well on international law and the analogy to disaster law would indicate that EU
states have a duty to extend requested support to a member state facing such an inflow of
refugees as to render help necessary in upholding the rights of those refugees. Article 80 TFEU’s
specific reiteration of the solidarity principle indicates it is a strong principle within the CEAS,
and its applicability across all CEAS measures shows it is meant to apply not only to
emergencies but to structural factors as well.

%7 Peter Gussone, Das Solidaritatsprinzip in der Europaischen Union und seine Grenzen (Duncker & Humblot,
2006), pp. 31-32.

% Malcolm Ross, “Solidarity — A New Constitutional Paradigm for the EU?”, in Malcolm Ross and Yuri Borgmann-
Prebil, eds., Promoting Solidarity in the European Union, Oxford University Press (2010), pp. 23-45 at pp. 42-43.
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Solidarity applied to borders and asylum: the legal impact of article 80

Depending on the legal impact of article 80 TFEU, there may be scope, or even a mandate, for
new EU measures to further implement practical solidarity. The emphasis placed on the principle
in article 80, added to the more general requirements of articles 67 and 4, renders ‘solidarity’
impossible to ignore in the context of the CEAS. Since the Lisbon Treaty broadened the scope of
solidarity in the CEAS in 2009, the components of the CEAS that predate 2009 should be
examined against the principle.

Solidarity and responsibility sharing must mean something beyond “sincere cooperation”, if
article 80 is to add meaning to article 4(3). The language of article 80 indicates financial support,
but not only financial support. Some legal acts grounded in articles 77-79, such as the Frontex
and EASO regulations,® establish elements of mutual support among member states. The
temporary protection directive,*° grounded in article 78(2)(c), enables joint EU action to handle a
“massive inflow” of “displaced persons”, but it has never been invoked. Article 78(3) empowers
the Council to “adopt provisional measures” to support a member state “confronted by an
emergency situation characterised by a sudden inflow” of third country nationals. These are all
arguably solidarity measures.

Other laws, notably the main CEAS directives and the Dublin regulation, place duties on the
member states without providing means to balance the financial and administrative demands
resulting from those duties. Rather than directly offsetting the structural imbalances created or
exacerbated by these laws, Frontex, EASO and the ERF are palliatives aimed at some of their
effects. A significant gap remains between the demands the CEAS structures place on certain
member states, and support available to those states.

Article 80 helps to highlight that gap. Since article 80 applies to the entire CEAS, it arguably
requires new measures to offset those effects of the CEAS that existing solidarity measures do
not compensate for. While there is no definitive interpretation of article 80, there are indications
of its outlines. A 2011 study for the European Parliament of the “scope and implications” of
article 80 proposed that the principle it expresses “includes, at a minimum, [a] duty of
cooperation through implementation, policing and penalization of infractions of EU law.”*

The study identified trust between member states as central to EU border and asylum law, and
argued that the “expression and significance [of article 80] lie in cooperation through a) all
Member States properly implementing all agreed directives and regulations and b) supporting

% Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing a European Agency for the Management
of Operational Cooperation at the External Borders of the Member States of the European Union, L349/1 [Frontex
Regulation], Regulation (EU) No 439/2010 of the European Parliament and of the Council of 19 May 2010
establishing a European Asylum Support Office, L132/11 [EASO Regulation], supported respectively by articles
77(1)(0), (c); and 78(1), (2). Both regulations also draw on article 74.

% Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the
event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States
in receiving such persons and bearing the consequences thereof, OJ L212/12 [Temporary Protection Directive].

! anheule, D., et al., study for the European Parliament, The Implementation of Article 80 TFEU on the Principle
of Solidarity and Fair Sharing of Responsibility, including its Financial Implications, between the Member States in
the field of Border Checks, Asylum and Immigration, 2011, p. 31.
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Member States in developing their systems for border management, asylum and immigration to
function to the benefit of the EU as a whole”.*

The authors of the study connect the term ‘necessary’ in article 80 to two further fundamental
principles of EU law, subsidiarity and proportionality.*® Subsidiarity is linked with the exercise
of a competence that is shared between the Union and its member states.** In this case the Union
may only act if the objectives will be better achieved at Union level.*> The authors go on to
argue that in the asylum context, policy-making requires a double scrutiny 1: establishing
whether or not Union measures are required and 2: determining whether or not member states
will be able to implement them unaided or whether additional solidarity measures are
necessary.“® Thus if it is clear that individual member states might not be able to implement by
themselves a measure due to its implications, then Union action may be required.

In a December 2011 communication on solidarity in asylum, the Commission also linked
solidarity and trust.*” It acknowledged an EU responsibility to assist member states under
pressure to ensure “adequate reception of asylum seekers and refugees and access to
protection,”*® and that “the Union has a duty not only to its Member State[s], but also to asylum
applicants.”*°

Asylum for refugees is a common EU responsibility. The CEAS skews the physical,
administrative and financial obligations necessary to fulfil that responsibility toward certain
member states. Article 80 TFEU provides the legal basis to establish new measures, or to amend
the existing CEAS instruments, “as necessary” to implement the principle of solidarity. The
remainder of this article will examine the need for EU support to ensure adequate reception
conditions and access to asylum for refugees in Greece. It will compare the impact of existing
measures against that need, and highlight areas where effects of the CEAS in Greece fall outside
the scope of those measures. The final section will identify opportunities within the scope of
article 80’s call for solidarity to extend new support to Greece or member states in a similar
situation.

Measures taken in support of Greece

The most significant support extended to Greece in 2011 emanated from European financial
support, supplemented by practical co-operation measures. The Greek Action Plan on Migration

*2 |bid. at p. 100.

*® |bid. at p. 38. (“The Member States’ expected loyalty in implementing EU policy appears not to be sufficient; if
solidarity is needed, then Union action may be required”.)

* The area of freedom, security and justice is one of shared competence. See Article 4 TFEU.

*® See also Article 5(3) TEU.

“® Vanheule, D., et al., study for the European Parliament, The Implementation of Article 80 TFEU on the Principle
of Solidarity and Fair Sharing of Responsibility, including its Financial Implications, between the Member States in
the field of Border Checks, Asylum and Immigration, 2011, at p. 38.

*" European Commission, Communication on enhanced intra-EU solidarity in the field of asylum: An EU agenda for
better responsibility-sharing and more mutual trust, Brussels, 2 December 2011, COM(2011) 835 final, at pp. 11-12.
“® Ibid. at p. 2.

* Ibid. at p. 10.
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Management provides the framework for these initiatives.®® Its priority areas include
identification and referral procedures at the borders, asylum procedures, reception conditions,
and return.

The Ministry of Health and Social Solidarity (MoHSS) administered funds distributed from the
European Refugee Fund (ERF). The Ministry of Citizens’ Protection (MoCP) likewise
administered funds from the European Borders Fund and the European Return Fund. Recipients
included UNHCR in Greece, NGOs, and national institutions. The ERF supported the bulk of the
measures; 9.8 million out of the 14.6 million Euros from the ERF fell under the emergency
measures framework.

The European Asylum Support Office (EASO) began operations in Greece in May 2011 on the
basis of a 2-year plan agreed with the Greek government.®* EASO plans to deploy 40-50 experts
seconded from the member states over this period. The deployment is incremental; size and
scope are tailored to match progress and evolving needs.®? The main support from Frontex came
in the form of “Rapid Border Intervention Teams” (RABITs) at the Greek-Turkish land border
from November 2010 until March 2011.>® Frontex followed this deployment with joint operation
“Poseidon Land” which coordinates the deployment of seconded border guards in the same
region.

In addition to ERF funding, UNHCR received funding from the UK Borders Agency (UKBA)
under a three-year agreement that became effective in June 2010.>* The Greece component
depends on annual re-approval.> The agreement supports UNHCR actions at Greece’s entry and
exit poin;[GS relating to entry screening, reception, detention, and asylum procedure capacity
building.

Greece signed memoranda of cooperation with the Netherlands and Germany in 2009 and 2010
respectively that led to exchanges of expertise on several aspects of the asylum process. In
November 2011, Greece signed a memorandum of understanding with Norway, Lichtenstein and
Iceland intended to provide 20 million Euros to support two programmes.®’ The first will fund
civil society and UNHCR actions addressing urgent needs for the reception and screening of new
arrivals and for the accommodation of vulnerable groups, and support voluntary returns with the
cooperation of IOM. The second will focus on building the capacity of national asylum and
migration management systems to safeguard the right to seek asylum and ensure legal protection
and care for unaccompanied children.

*® The Greek Government submitted the plan to the European Commission in August 2010.
> European Commission, The European Asylum Support Office (EASO), MEMO 11/415, Brussels, 19 June 2011.
>2 Interview with EASO Project Managers (Asylum Support Teams), Athens, 30 August 2011.
¥ FRONTEX, RABIT Deployment to Greece Extended until March 2011, Frontex Press Release, Warsaw, 7
December 2010.
:‘5‘ Interview with UNHCR Senior Protection Associate and Protection Associate, Athens, 29 August 2011.
Ibid.
** bid.
" EEA Financial Mechanism 2009-2014, Memorandum of Understanding — Hellenic Republic [final draft August
2011], available at: http://www.eeagrants.org/asset/4183/1/4183 1.pdf and EEA Grants, Asylum and migration as
key priorities in Greece, Press Release 01.11.2011, available at: http://www.eeagrants.org/id/2672.
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ERF emergency funding measures are strictly limited to a six month timeframe.® These were to
start in Greece in December 2010, but were allowed by special arrangement to start any time
within the first two months of the programme. This helped to increase “absorption capacity”:
whereas in 2010 Greece could use only 6% of available emergency funding, in 2011 the figure
was nearly 60%.>° This section will analyse selected actions undertaken with European support.
Assistance focused on aiding in border control operations; enhancing reception capacity and
setting up screening centres; improving access to the asylum system; improving the quality of
asylum procedures; and ameliorating harsh detention conditions.

Border control operations

Frontex operations have taken place at the Greek-Turkish borders and around the islands of the
Aegean Sea. In November 2010 the growing numbers of irregular entrants at the Greek-Turkish
borders led to the deployment of the first ever Frontex rapid border intervention teams, in the
region of Evros. A large concentration of migrants and border control operations play out as well
at the western port city of Patras, a major exit point for onward migration within the EU.
Numbers are smaller than in Evros, and Frontex is not involved, as this port city is not on the
external EU borders but facing Italy.

Mapping the situation and solidarity measures undertaken

The Commissioner for Home Affairs characterised the situation in Evros as increasingly
worrying and expressed concerns about its humanitarian implications.®® The RABIT deployment
responded to an increasing number of irregular arrivals at the Greek-Turkish land border which
in 2010 reached 44,088, up from 8,787 in 2009.°* The operation consisted of 175 ‘border control
experts” from 26 member states and Schengen-associated countries.®® Before the start of the
RABIT operation two Frontex coordinated activities were already ongoing in the Evros
operational area: JO Poseidon Land (since 2008) and Project Attica (since 2009).%% They were
suspended during the first ever RABIT deployment, that took place from November to March
2010, and reinstated after its completion.

Currently, the states participating in Poseidon Land provide 70-80 guest officers as experts, and
about 2 to 3 interpreters per month.®* The mission is supported by Project Attica® that includes

%8 Decision No 573/2007/EC of the European Parliament and of the Council of 23 May 2007 establishing the
European Refugee Fund for the period 2008 to 2013 as part of the General programme ‘Solidarity and Management
of Migration Flows’ and repealing Council Decision 2004/904/EC, L144/1, articles 5(2), 5(3).

> Interview with Ministry of Health and Social Solidarity officials, Athens, 1 September 2011.

% Statement by Cecilia Malmstrom, European Commissioner for Home Affairs on the request of the Greek
government to get assistance via Rapid Border Intervention Teams at the land border between Greece and Turkey,
MEMO/10/516, Brussels, 24 October 2010.

81 Official statistics by the Hellenic Police, available (in Greek) at:
http://www.astynomia.gr/images/stories//2011/statistics2011/08-03-2011syl-elltoyrk-20092010.jpg

82 Carrera, S., Guild, E., Joint Operation RABIT 2010’ — FRONTEX Assistance to Greece’s Border with Turkey:
Revealing the Deficiencies of Europe’s Dublin Asylum System, November 2010, at p. 5.

% Frontex, RABIT Operation 2010 Evaluation Report, Warsaw, August 2011.

® Interview with Frontex Operational Officer (Land Borders Sector), Alexandroupolis, 22 August 2011.
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approximately 8 to 12 experts per month, plus 4 to 6 interpreters.”® The experts include
specialists of border surveillance; that is general border control including checks at border
control points (BCP), thermal vision van operators, dog handlers, and document experts. In
addition, there are experts in “second line” activities, like screening and debriefing interviews.®’
Screening is to identify nationality. Debriefing consists of an interview, on a voluntary basis, to
gather intelligence regarding the operations of smuggling and trafficking rings. Apprehended
migrants are detained locally and registered, before either being released or sent to larger
detention facilities, depending on their nationality.

The legal framework for the Frontex seconded experts includes the Frontex regulation and parts
of the RABIT regulation that pertain to joint operations.®® According to these, guest officers have
executive powers only in the presence and under the command of the Hellenic police.® It is the
responsibility of the host state to identify and handle persons in need of protection per
international standards. "

Patras has long been a major exit point from Greece towards the rest of Europe. There are no
formal reception facilities in Patras, leaving hundreds of immigrants in the streets, without food
and other basic necessities.”* Since August 2011, a new port has started operating, a facility
which is more strictly fenced and surveilled, making it harder for irregular migrants to enter
passenger ships heading to Italy.”> However, Patras remains the main area where irregular
migrants and asylum seekers are concentrated, living now outside the centre of the city in olive
groves, and recently numerously in abandoned houses and factories, until they find the way to
continue their journey.” Registration and screening of those arrested in the stre