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Introduction: The EU Acquis on Asylum

The acquis communautaire

The European integration process has been marked by the adoption of a constantly
expanding body of European Community legislation, joint policies and actions which have
accumulated, and been constantly revised over the past four decades. It comprises more than
100,000 pages of regulations, directives and decisions, in addition to non-binding
recommendations and opinions. This body has been expanded with the introduction under
the Maastricht Treaty, later revised by the Amsterdam Treaty, of new — mostly non-binding —
instruments of common policy and joint actions adopted within the framework of the
common foreign and security policy and intergovernmental co-operation in justice and home
affairs.

INTRODUCTION

This body is commonly called the acquis communautaire when reference is made to the
Community standards developed according to the Community method within the so-called
First Pillar. It represents the sum of legislation, standards and practices which govern Member
States' actions in matters within the competence of the Community and which cannot be
disassociated from the achievements of the Community. This body includes the founding
Treaty of Rome as revised by the Single European Act and subsequently by the Maastricht,
Amsterdam, and Nice Treaty as well as judgements of the European Court of Justice, which
has jurisdiction over the application of the treaty provisions.

If one also includes the results of co-operation within the Second and Third Pillar the body of
standards is normally called the acquis of the European Union and its Member States or the
EU acquis. Under the third pillar, Member States can adopt conventions (example the 1990-
1997 Dublin Convention), common positions, decisions and framework decisions (exempla
the Framework Decision on Combating Trafficking in Human Beings in 2002). Most of the
JHA acquis (Third Pillar) elements of this wider set of standards is therefore of non-binding
nature. With the entry into force of the Amsterdam Treaty, the present non-binding EU asylum
standards will be gradually codified into binding legislation and become part of the acquis
communautaire. This process is called ‘communautarisation’ or ‘communitisation’.
International Conventions and other binding international and regional instruments are also
part of the acquis as they are inseparable from the attainment of the objectives of the Treaty
on European Union. In the asylum field the 1951 Convention and the 1967 Protocol, as well
as the European Convention on Human Rights (ECHR), are part of the EU asylum acquis. As
per Article 63 of the Amsterdam TEC, the various EU asylum instruments are to be adopted
in accordance with relevant provisions of the 1951 Geneva Convention. According to Article
6 of Amsterdam TEU, the fundamental rights enshrined in the ECHR are considered to be
general principles of Community law.

The EU Acquis on Asylum

The first identification of the asylum acquis was made in May 1998, when COREPER
(Council) agreed to a list of the EU acquis in the field of JHA which was made available to
EU candidate countries for the first screening / evaluation exercise. This list was usually
referred to as the ‘TAIEX list' and was divided into three categories :
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- International Conventions to be regarded as indissociable from the achievements of the
objectives of the EU related to asylum ;

- Instruments adopted by Member States before the entry into force of the Maastricht
Treaty (example 1992 London Council Resolutions on a harmonised approach to
questions of host third country, on manifestly unfounded applications for asylum, on
countries in which there is generally no serious risk of persecution,..)

- Instruments adopted by the Council after the entry into force of Maastricht (1995
Council Resolution on minimum guarantees for asylum procedures, 1997 Joint Position
on harmonised application of the refugee definition, 1997 Council Resolution on
unaccompanied minors who are nationals of third countries..)

This list codifying the JHA acquis has been regularly updated and recently has been made
accessible to the public. It comprises also the instruments adopted by the Council after the
entry into force of the Amsterdam Treaty (example; 2000 Regulation on the European
Refugee Fund, 2001 Directive on Temporary Protection..), the adoption of which renders
obsolete previous existing instruments in the same area (i.e. in the case of temporary
protection, the 1995 Council Resolution on burden sharing with regard to the admission and
residence of displaced persons on a temporary basis).

In June 2002, the European Commission published an updated list of
EU legislation on justice and home affairs on its website :
www.europa.eu.int/comm/justice_home/acquis_en.htm.

The EU acquis on asylum and EU candidate countries

The EU acquis on asylum contains instruments relevant for the development of asylum
systems in candidate countries. Candidate countries to the European Union must accede to
these instruments without reservations, in order to honour the international obligations to
which Member States are — and future ones should be- committed.

Since the issuance of the 1998 "Taiex' list of the JHA acquis, each year the Commission has
updated it and forwarded it to candidate countries for information and for the adoption and
implementation of the new elements of the acquis.

In this folder, you will find all relevant texts related to the asylum and migration
policy of the European Union. It comprises Directives, Regulations and Decisions
adopted under the First pillar structure as of early 2003. Relevant instruments
adopted under the third pillar structure are also integrated in the folder. When
a new instrument is adopted, the folder structure allows you to insert the final
text after each binder.
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CONSOLIDATED VERSION OF THE
TREATY ON EUROPEAN UNION

TITLE 1: COMMON PROVISIONS

Article 1

By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a EUROPEAN
UNION, hereinafter called "the Union'.

TREATY OF AMSTERDAM

This Treaty marks a new stage in the process of creating an ever closer union among the
peoples of Europe, in which decisions are taken as openly as possible and as closely as
possible to the citizen.

The Union shall be founded on the European Communities, supplemented by the policies
and forms of cooperation established by this Treaty. Its task shall be to organise, in a manner
demonstrating consistency and solidarity, relations between the Member States and between
their peoples.

Article 6

1. The Union is founded on the principles of liberty, democracy, respect for human rights
and fundamental freedoms, and the rule of law, principles which are common to the
Member States.

2. The Union shall respect fundamental rights, as guaranteed by the European Convention
for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4
November 1950 and as they result from the constitutional traditions common to the
Member States, as general principles of Community law.

3. The Union shall respect the national identities of its Member States.

4. The Union shall provide itself with the means necessary to attain its objectives and carry
through its policies.

Article 7

1. The Council, meeting in the composition of the Heads of State or Government and
acting by unanimity on a proposal by one third of the Member States or by the
Commission and after obtaining the assent of the European Parliament, may determine
the existence of a serious and persistent breach by a Member State of principles
mentioned in Article 6(1), after inviting the government of the Member State in question
to submit its observations.
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Where such a determination has been made, the Council, acting by a qualified majority,
may decide to suspend certain of the rights deriving from the application of this Treaty
to the Member State in question, including the voting rights of the representative of the
government of that Member State in the Council. In doing so, the Council shall take into
account the possible consequences of such a suspension on the rights and obligations
of natural and legal persons.

The obligations of the Member State in question under this Treaty shall in any case continue
to be binding on that State.

3.

The Council, acting by a qualified majority, may decide subsequently to vary or revoke
measures taken under paragraph 2 in response to changes in the situation which led to
their being imposed.

For the purposes of this Article, the Council shall act without taking into account the vote
of the representative of the government of the Member State in question. Abstentions
by members present in person or represented shall not prevent the adoption of
decisions referred to in paragraph 1. A qualified majority shall be defined as the same
proportion of the weighted votes of the members of the Council concerned as laid down
in Article 205(2) of the Treaty establishing the European Community.

This paragraph shall also apply in the event of voting rights being suspended pursuant to
paragraph 2.

5.

For the purposes of this Article, the European Parliament shall act by a two thirds majority
of the votes cast, representing a majority of its members.
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CONSOLIDATED VERSION OF THE TREATY
ESTABLISHING THE EUROPEAN COMMUNITY

TITLE 1V, VISAS, ASYLUM, IMMIGRATION AND OTHER
POLICIES RELATED TO FREE MOVEMENT OF PERSONS

Article 61

In order to establish progressively an area of freedom, security and justice, the Council shall
adopt:

TREATY OF AMSTERDAM

(a) within a period of five years after the entry into force of the Treaty of Amsterdam,
measures aimed at ensuring the free movement of persons in accordance with Article
14, in conjunction with directly related flanking measures with respect to external border
controls, asylum and immigration, in accordance with the provisions of Article 62(2) and
(3) and Article 63(1)(a) and (2)(a), and measures to prevent and combat crime in
accordance with the provisions of Article 31(e) of the Treaty on European Union;

(b) other measures in the fields of asylum, immigration and safeguarding the rights of
nationals of third countries, in accordance with the provisions of Article 63;

(c) measures in the field of judicial cooperation in civil matters as provided for in Article 65;
(d)

(a) appropriate measures to encourage and strengthen administrative cooperation, as
provided for in Article 66;

(b) measures in the field of police and judicial cooperation in criminal matters aimed at a

high level of security by preventing and combating crime within the Union in accordance
with the provisions of the Treaty on European Union.

Article 62

The Council, acting in accordance with the procedure referred to in Article 67, shall, within a
period of five years after the entry into force of the Treaty of Amsterdam, adopt:

(1) measures with a view to ensuring, in compliance with Article 14, the absence of any
controls on persons, be they citizens of the Union or nationals of third countries, when
crossing internal borders;

(2) measures on the crossing of the external borders of the Member State which shall
establish:

(a) standards and procedures to be followed by Member States in carrying out checks on
persons at such borders;
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(b)
0]

(it)
(i)
(v)
3)

The Instruments

rules on visas for intended stays of no more than three months, including:

the list of third countries whose nationals must be in possession of visas when crossing
the external borders and those whose nationals are exempt from that requirement;

the procedures and conditions for issuing visas by Member States;

a uniform format for visas;

rules on a uniform visa;

measures setting out the conditions under which nationals of third countries shall have

the freedom to travel within the territory of the Member States during a period of no
more than three months.

Article 63

The Council, acting in accordance with the procedure referred to in Article 67, shall, within a
period of five years after the entry into force of the Treaty of Amsterdam, adopt:

(M

(a)

(b)

©

(d)

@)

(a)

(b)

)
(a)

measures on asylum, in accordance with the Geneva Convention of 28 July 1951 and
the Protocol of 31 January 1967 relating to the status of refugees and other relevant
treaties, within the following areas:

criteria and mechanisms for determining which Member State is responsible for
considering an application for asylum submitted by a national of a third country in one
of the Member States,

minimum standards on the reception of asylum seekers in Member States,

minimum standards with respect to the qualification of nationals of third countries as
refugees,

minimum standards on procedures in Member States for granting or withdrawing
refugee status;

measures on refugees and displaced persons within the following areas:
minimum standards for giving temporary protection to displaced persons from third
ountries who cannot return to their country of origin and for persons who otherwise eed

international protection,

promoting a balance of effort between Member States in receiving and bearing the
onsequences of receiving refugees and displaced persons;

measures on immigration policy within the following areas:
conditions of entry and residence, and standards on procedures for the issue by

Member States of long term visas and residence permits, including those for the
purpose of family reunion,
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(b) illegal immigration and illegal residence, including repatriation of illegal residents;

(4) measures defining the rights and conditions under which nationals of third countries
who are legally resident in a Member State may reside in other Member States.

Measures adopted by the Council pursuant to points 3 and 4 shall not prevent any Member
State from maintaining or introducing in the areas concerned national provisions which are
compatible with this Treaty and with international agreements.

Measures to be adopted pursuant to points 2(b), 3(a) and 4 shall not be subject to the five
year period referred to above.

TREATY OF AMSTERDAM

Article 64

1. This Title shall not affect the exercise of the responsibilities incumbent upon Member
States with regard to the maintenance of law and order and the safeguarding of internal
security.

2. In the event of one or more Member States being confronted with an emergency
situation characterised by a sudden inflow of nationals of third countries and without
prejudice to paragraph 1, the Council may, acting by qualified majority on a proposal
from the Commission, adopt provisional measures of a duration not exceeding six
months for the benefit of the Member States concerned.

Article 65

Measures in the field of judicial cooperation in civil matters having crossborder implications,
to be taken in accordance with Article 67 and insofar as necessary for the proper functioning
of the internal market, shall include:

(a) improving and simplifying:
- the system for crossiborder service of judicial and extrajudicial documents;
- cooperation in the taking of evidence;
- the recognition and enforcement of decisions in civil and commercial cases,
including decisions in extrajudicial cases;

(b) promoting the compatibility of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction;

(c) eliminating obstacles to the good functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the Member
States.

Article 66

The Council, acting in accordance with the procedure referred to in Article 67, shall take
measures to ensure cooperation between the relevant departments of the administrations of
the Member States in the areas covered by this Title, as well as between those departments
and the Commission.
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Article 67

1.

During a transitional period of five years following the entry into force of the Treaty of
Amsterdam, the Council shall act unanimously on a proposal from the Commission or
on the initiative of a Member State and after consulting the European Parliament.

After this period of five years:

- the Council shall act on proposals from the Commission; the Commission shall
examine any request made by a Member State that it submit a proposal to the
Council;

- the Council, acting unanimously after consulting the European Parliament, shall take a
decision with a view to providing for all or parts of the areas covered by this Title to
be governed by the procedure referred to in Article 251 and adapting the provisions
relating to the powers of the Court of Justice.

By derogation from paragraphs 1 and 2, measures referred to in Article 62(2)(b) (i) and
(iii) shall, from the entry into force of the Treaty of Amsterdam, be adopted by the
Council acting by a qualified majority on a proposal from the Commission and after
consulting the European Parliament.

By derogation from paragraph 2, measures referred to in Article 62(2)(b) (i) and (iv)
shall, after a period of five years following the entry into force of the Treaty of
Amsterdam, be adopted by the Council acting in accordance with the procedure referred
to in Article 251.

Article 68

1.

Article 234 shall apply to this Title under the following circumstances and conditions:
where a question on the interpretation of this Title or on the validity or interpretation of
acts of the institutions of the Community based on this Title is raised in a case pending
before a court or a tribunal of a Member State against whose decisions there is no
judicial remedy under national law, that court or tribunal shall, if it considers that a
decision on the question is necessary to enable it to give judgment, request the Court
of Justice to give a ruling thereon.

In any event, the Court of Justice shall not have jurisdiction to rule on any measure or
decision taken pursuant to Article 62(1) relating to the maintenance of law and order
and the safeguarding of internal security.

The Council, the Commission or a Member State may request the Court of Justice to
give a ruling on a question of interpretation of this Title or of acts of the institutions of
the Community based on this Title. The ruling given by the Court of Justice in response
to such a request shall not apply to judgments of courts or tribunals of the Member
States which have become res judicata.
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Article 69

The application of this Title shall be subject to the provisions of the Protocol on the position
of the United Kingdom and lIreland and to the Protocol on the position of Denmark and
without prejudice to the Protocol on the application of certain aspects of Article 14 of the
Treaty establishing the European Community to the United Kingdom and to Ireland.

5. If, within six weeks of its being convened, the Conciliation Committee approves a joint
text, the European Parliament, acting by an absolute majority of the votes cast, and the
Council, acting by a qualified majority, shall each have a period of six weeks from that
approval in which to adopt the act in question in accordance with the joint text. If either
of the two institutions fails to approve the proposed act within that period, it shall be
deemed not to have been adopted.

TREATY OF AMSTERDAM

6. Where the Conciliation Committee does not approve a joint text, the proposed act shall
be deemed not to have been adopted.

7. The periods of three months and six weeks referred to in this Article shall be extended

by a maximum of one month and two weeks respectively at the initiative of the
European Parliament or the Council.
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AMSTERDAM TREATY: UNHCR calls for a fair

and coherent EU asylum policy
1 May 1999

With entry info force of the Amsterdam Treaty on 1 May, the United Nations High
Commissioner for Refugees (UNHCR) urges EU Member States to develop a consistent and
coherent asylum policy at European level, ensuing protection to those who need fit.

UNHCR believes that the Amsterdam Treaty represents a unique opportunity for refugee
protection in the EU, as it enables Member States to resolve considerable differences in their
asylum systems. At the same time, the danger exists that new EU-wide arrangements may
be based on the lowest common denominator, or, failing common agreement, emptied of
meaningful substance.

UNHCR’s POSITION

In Europe, like on other continents, Governments have taken measures to reinforce their
borders and are increasingly reluctant to bear the costs of asylum. A failure to distinguish
refugees who flee persecution from economic migrants seeking better economic
opportunities has increasingly characterised both official policy and public attitudes. While the
States of the European Union continue to provide effective protection to very significant
numbers of refugees, Governments have progressively resorted to a wide range of control
and deterrence measures. Instead of being the precision tools required to distinguish those
in need of international protection from those who are not, these have generally taken the
form of drag nets catching both irregular immigrants and persons in need of protection.

«  Common EU measures to combat irregular border-crossing must not obstruct access for
asylum-seekers to Member States' territory. Mechanisms for sharing the responsibility for
processing an asylum claim, based on the Dublin Convention, the "safe third country"
notion, or readmission agreements, need to contain appropriate safeguards to ensure
that the asylum applicant will receive a fair examination of his or her claim by an
identified State.

«  UNHCR urges EU Member States to take a strategic and principled approach to the
development of a common EU asylum policy, agreeing first on a common interpretation
of the refugee definition according to the 1951 Convention, before developing various
procedural instruments and complementary schemes of protection.

«  Many of today's and victims of internal conflicts and civil war can and should be offered
protection under the 1951 Convention, which is to be considered as the cornerstone of
any future EU asylum regime. UNHCR urges that the Convention be applied in a way
which is responsive to all forms of persecution -- irrespective of whether it is due to state
or non-state actors -- and which gives due recognition to the persecutory nature of much
contemporary conflict. The spirit and intention of the Convention are seriously
undermined when those with a well-founded fear of persecution based on race, religion,
nationality, political opinion or membership of a social group are not afforded
international protection just because that persecution is inflicted by a non-State agent or
because it is directed towards an entire community rather than individually targeted.

« UNHCR recognises the need to develop complementary forms of protection for those

who fall outside the scope of the 1951 Convention, properly applied. It would, however,
be unacceptable if complementary forms of protection were to be little more than a
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pretext for granting a lesser degree of protection to victims of persecution who meet the
criteria for recognition as Convention refugees. The organisation also supports recourse
to temporary protection in cases of sudden and large-scale influx of asylum-seekers
displaced by war and generalised violence, when it may be impractical to apply
individual status determination procedures. UNHCR is strongly of the view that
beneficiaries of temporary protection arrangements need to be accorded a consistent
standard of rights throughout the EU, which takes due account of the fact that many of
them meet all the criteria for 1951 Convention status.

Procedures for examining individual asylum claims are in crisis in many EU countries. In
the view of UNHCR, a fair, and efficient asylum procedure serves a dual objective: it
identifies individuals in need of protection and it separates out those who do not and
who can, in principle, be safely returned home. Problems of the capacity of asylum
procedures need to be urgently addressed. At the same time, there is scope for
streamlining procedures, while ensuring that fundamental safeguards are respected.

Moreover, the European Union must resolve the considerable differences in procedural
legislation and practice amongst Member States. Only this will ensure that asylum
seekers enjoy an equal chance of obtaining protection throughout the Union, which is
far from currently the case.

Further erosion of the asylum systems in Member States hosting a relatively large
number of asylum-seekers need to be counteracted by a fair sharing of the
responsibilities among Member States and a harmonisation of the reception conditions
in EU countries. Common standards of treatment, including legal security, socio-
economic benefits and freedom of movement, need to be adopted in order to prevent
secondary movement of asylum-seekers and refugees. Moreover, a common EU asylum
policy should deal effectively with those screened out after a fair and satisfactory
procedure, in order to preserve the integrity of Member States' asylum systems.

UNHCR calls on the EU Commission and Member States to develop protection
standards which could be a model for other regions, and which will influence positively
the developing asylum systems in applicant countries of Central Europe. To achieve this,
political vision and leadership will be required from the EU. Europe must continue
squarely to face its responsibility to offer protection to those in need of it.

A total of 353,000 asylum seekers arrived in Western Europe in 1998, 304,000 of them in
EU Member States.
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Protocols annexed to the Treaty on
European Union and to the Treaty establishing
the European Community

Protocol integrating the Schengen acquis into the
framework of the European Union

THE HIGH CONTRACTING PARTIES,

PROTOCOLS

NOTING that the Agreements on the gradual abolition of checks at common borders signed
by some Member States of the European Union in Schengen on 14 June 1985 and on 19
June 1990, as well as related agreements and the rules adopted on the basis of these
agreements, are aimed at enhancing European integration and, in particular, at enabling the
European Union to develop more rapidly into an area of freedom, security and justice,

DESIRING to incorporate the abovementioned agreements and rules into the framework of
the European Union, CONFIRMING that the provisions of the Schengen acquis are applicable
only if and as far as they are compatible with the European Union and Community law,

TAKING INTO ACCOUNT the special position of Denmark,

TAKING INTO ACCOUNT the fact that Ireland and the United Kingdom of Great Britain and
Northern Ireland are not parties to and have not signed the abovementioned agreements;
that provision should, however, be made to allow those Member States to accept some or
all of the provisions thereof,

RECOGNISING that, as a consequence, it is necessary to make use of the provisions of the
Treaty on European Union and of the Treaty establishing the European Community
concerning closer cooperation between some Member States and that those provisions
should only be used as a last resort,

TAKING INTO ACCOUNT the need to maintain a special relationship with the Republic of
Iceland and the Kingdom of Norway, both States having confirmed their intention to become
bound by the provisions mentioned above, on the basis of the Agreement signed in
Luxembourg on 19 December 1996,

HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on
European Union and to the Treaty establishing the European Community,

Article 1

The Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of Germany, the
Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian Republic, the Grand
Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, the
Portuguese Republic, the Republic of Finland and the Kingdom of Sweden, signatories to the
Schengen agreements, are authorised to establish closer cooperation among themselves
within the scope of those agreements and related provisions, as they are listed in the Annex
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to this Protocol, hereinafter referred to as the ‘Schengen acquis

This cooperation shall be conducted within the institutional and legal framework of the
European Union and with respect for the relevant provisions of the Treaty on European Union
and of the Treaty establishing the European Community.

Article 2

1. From the date of entry into force of the Treaty of Amsterdam, the Schengen acquis,
including the decisions of the Executive Committee established by the Schengen
agreements which have been adopted before this date, shall immediately apply to the
thirteen Member States referred to in Article 1, without prejudice to the provisions of
paragraph 2 of this Article. From the same date, the Council will substitute itself for the
said Executive Committee.

The Council, acting by the unanimity of its Members referred to in Article 1, shall take
any measure necessary for the implementation of this paragraph. The Council, acting
unanimously, shall determine, in conformity with the relevant provisions of the Treaties,
the legal basis for each of the provisions or decisions which constitute the Schengen
acquis.

With regard to such provisions and decisions and in accordance with that determination,
the Court of Justice of the European Communities shall exercise the powers conferred
upon it by the relevant applicable provisions of the Treaties. In any event, the Court of
Justice shall have no jurisdiction on measures or decisions relating to the maintenance
of law and order and the safeguarding of internal security.

As long as the measures referred to above have not been taken and without prejudice
to Article 5(2), the provisions or decisions which constitute the Schengen acquis shall
be regarded as acts based on Title VI of the Treaty on European Union.

2. The provisions of paragraph 1 shall apply to the Member States which have signed
accession protocols to the Schengen agreements, from the dates decided by the
Council, acting with the unanimity of its Members mentioned in Article 1, unless the
conditions for the accession of any of those States to the Schengen acquis are met
before the date of the entry into force of the Treaty of Amsterdam.

Article 3

Following the determination referred to in Article 2(1), second subparagraph, Denmark shall
maintain the same rights and obligations in relation to the other signatories to the Schengen
agreements, as before the said determination with regard to those parts of the Schengen
acquis that are determined to have a legal basis in Title IV of the Treaty establishing the
European Community. With regard to those parts of the Schengen acquis that are determined
to have legal base in Title VI of the Treaty on European Union, Denmark shall continue to
have the same rights and obligations as the other signatories to the Schengen agreements.

Article 4
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Ireland and the United Kingdom of Great Britain and Northern Ireland, which are not bound
by the Schengen acquis, may at any time request to take part in some or all of the provisions
of this acquis.

The Council shall decide on the request with the unanimity of its members referred to in
Article 1 and of the representative of the Government of the State concerned.
Article 5

1. Proposals and initiatives to build upon the Schengen acquis shall be subject to the
relevant provisions of the Treaties.

PROTOCOLS

In this context, where either Ireland or the United Kingdom or both have not notified the
President of the Council in writing within a reasonable period that they wish to take part,
the authorisation referred to in Article 11 of the Treaty establishing the European
Community or Article 40 of the Treaty on European Union shall be deemed to have
been granted to the Members States referred to in Article 1 and to Ireland or the United
Kingdom where either of them wishes to take part in the areas of cooperation in
question.

2. The relevant provisions of the Treaties referred to in the first subparagraph of paragraph
1 shall apply even if the Council has not adopted the measures referred to in Article
2(1), second subparagraph.

Article 6

The Republic of Iceland and the Kingdom of Norway shall be associated with the
implementation of the Schengen acquis and its further development on the basis of the
Agreement signed in Luxembourg on 19 December 1996. Appropriate procedures shall be
agreed to that effect in an Agreement to be concluded with those States by the Council,
acting by the unanimity of its Members mentioned in Article 1. Such Agreement shall include
provisions on the contribution of Iceland and Norway to any financial consequences resulting
from the implementation of this Protocol.

A separate Agreement shall be concluded with Iceland and Norway by the Council, acting
unanimously, for the establishment of rights and obligations between Ireland and the United
Kingdom of Great Britain and Northern Ireland on the one hand, and Iceland and Norway on
the other, in domains of the Schengen acquis which apply to these States.

Article 7

The Council shall, acting by a qualified majority, adopt the detailed arrangements for the
integration of the Schengen Secretariat into the General Secretariat of the Council.
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Article 8

For the purposes of the negotiations for the admission of new Member States into the
European Union, the Schengen acquis and further measures taken by the institutions within
its scope shall be regarded as an acquis which must be accepted in full by all States
candidates for admission.

ANNEX SCHENGEN ACQUIS

1.

The Agreement, signed in Schengen on 14 June 1985, between the Governments of
the States of the Benelux Economic Union, the Federal Republic of Germany and the
French Republic on the gradual abolition of checks at their common borders.

The Convention, signed in Schengen on 19 June 1990, between the Kingdom of
Belgium, the Federal Republic of Germany, the French Republic, the Grand Duchy of
Luxembourg and the Kingdom of the Netherlands, implementing the Agreement on the
gradual abolition of checks at their common borders, signed in Schengen on 14 June
1985, with related Final Act and common declarations.

The Accession Protocols and Agreements to the 1985 Agreement and the 1990
Implementation Convention with Italy (signed in Paris on 27 November 1990), Spain
and Portugal (signed in Bonn on 25 June 1991), Greece (signed in Madrid on 6
November 1992), Austria (signed in Brussels on 28 April 1995) and Denmark, Finland
and Sweden (signed in Luxembourg on 19 December 1996), with related Final Acts and
declarations.

Decisions and declarations adopted by the Executive Committee established by the
1990 Implementation Convention, as well as acts adopted for the implementation of
the Convention by the organs upon which the Executive Committee has conferred
decision making powers.
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Protocol on asylum for nationals of Member
States of the European Union

Protocol annexed to the Treaty establishing the European
Community

THE HIGH CONTRACTING PARTIES;

WHEREAS pursuant to the provisions of Article 6(2) of the Treaty on European Union the
Union shall respect fundamental rights as guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November
1950;

PROTOCOLS

WHEREAS the Court of Justice of the European Communities has jurisdiction to ensure that
in the interpretation and application of Article 6(2) of the Treaty on European Union the law
is observed by the European Community;

WHEREAS pursuant to Article 49 of the Treaty on European Union any European State, when
applying to become a Member of the Union, must respect the principles set out in Article
6(1) of the Treaty on European Union, BEARING IN MIND that Article 309 of the Treaty
establishing the European Community establishes a mechanism for the suspension of certain
rights in the event of a serious and persistent breach by a Member State of those principles;

RECALLING that each national of a Member State, as a citizen of the Union, enjoys a special
status and protection which shall be guaranteed by the Member States in accordance with
the provisions of Part Two of the Treaty establishing the European Community;

BEARING IN MIND that the Treaty establishing the European Community establishes an area
without internal frontiers and grants every citizen of the Union the right to move and reside
freely within the territory of the Member States;

RECALLING that the question of extradition of nationals of Member States of the Union is
addressed in the European Convention on Extradition of 13 December 1957 and the
Convention of 27 September 1996 drawn up on the basis of Article 31 of the Treaty on
European Union relating to extradition between the Member States of the European Union;

WISHING to prevent the institution of asylum being resorted to for purposes alien to those
for which it is intended;

WHEREAS this Protocol respects the finality and the objectives of the Geneva Convention of
28 July 1951 relating to the status of refugees;

HAVE AGREED UPON the following provisions which shall be annexed to the Treaty
establishing the European Community,
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Sole Article

Given the level of protection of fundamental rights and freedoms by the Member States of
the European Union, Member States shall be regarded as constituting safe countries of origin
in respect of each other for all legal and practical purposes in relation to asylum matters.
Accordingly, any application for asylum made by a national of a Member State may be taken
into consideration or declared admissible for processing by another Member State only in the
following

cases:

(a)

(b)

©

(d)

if the Member State of which the applicant is a national proceeds after the entry into

force of the Treaty of Amsterdam, availing itself of the provisions of Article 15 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, to take
measures derogating in its territory from its obligations under that Convention;

if the procedure referred to in Article 7(1) of the Treaty on European Union has been
initiated and until the Council takes a decision in respect thereof;

if the Council, acting on the basis of Article 7(1) of the Treaty on European Union, has
determined, in respect of the Member State which the applicant is a national, the
existence of a serious and persistent breach by that Member State of principles
mentioned in Article 6(1);

if a Member State should so decide unilaterally in respect of the application of a national
of another Member State; in that case the Council shall be immediately informed; the
application shall be dealt with on the basis of the presumption that it is manifestly
unfounded without affecting in any way, whatever the cases may be, the decision-
making power of the Member State.
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UNHCR's position on the proposal of the
European Council concerning the treatment of
asylum applications from citizens of European
Union Member States

1. Atthe Dublin Summit of 13 and 14 December 1996, the European Council called upon
the Intergovernmental Conference to develop the important proposal to amend the
Treaties to establish it as a clear principle that no citizen of a Member State of the Union
may apply for asylum in another Member State, taking into account international treaties.
This proposal raises the following concerns from the viewpoint of international refugee
law.

UNHCR’s POSITION

2. Access for all asylum seekers - without any discrimination as to country of origin - to fair
and efficient procedures for the determination of refugee status is a basic prerequisite
of international refugee protection, which has repeatedly been affirmed by the UNHCR
Executive Committee and by the United Nations General Assembly. Unless asylum
seekers are afforded access to determination procedures, it is impossible for States to
know who is a refugee requiring international protection, and for a refugee to enjoy the
minimum guarantees of safety and security to which such person is entitled.

3. The decision as to whether a person qualifies as a refugee is taken by each State in
accordance with its own established procedures, consistent with international standards,
on the basis of the criteria laid down in Article 1 of the 1951 Convention. The
implementation of the 1951 Convention/1967 Protocol requires the individual
determination of refugee status, including an assessment of the subjective element of
fear of persecution. It is impossible, realistically speaking, to exclude the possibility that
an individual could have a well-founded fear of persecution in any particular country
however great its attachment to human rights and the rule of law. While a highly
sophisticated democratic order and an elaborate system of legal safeguards, as well as
of judicial and administrative remedies, allow for a general presumption of safety, the
need for international protection cannot be excluded absolutely and categorically in
every case. Nor, regrettably, can fundamental changes in the political system or in the
human rights situation of any State. The only exception made to the requirement of
individual determinations, as a matter of practicality, is in situations of positive group
determination in case of large-scale influxes.

4. All Member States of the European Union are States parties to the 1951 Convention and
the 1967 Protocol relating to the Status of Refugees and have thus adopted a refugee
definition without any limitations as to country of origin. Such an automatic bar to
refugee status determination, introduced by a provision in another legally binding treaty,
could result in a partial but essential modification of Article 1 of the 1951 Convention,
as revised by the 1967 Protocol. The proposed modification would, in effect, introduce
a posteriori a geographical limitation to the application of the refugee definition, as
contained in Article 1 A (2) of the 1951 Convention. This is incompatible with the 1967
Protocol and the fact that any such previously existing limitation has been removed by
the Member States of the Union. The proposed amendment would, furthermore, be
inconsistent with Article 3 of the 1951 Convention that requires States to apply its

UNHCR Tool Boxes 27



»

Tool Box Il: The Instruments

28

provisions without discrimination as to country of origin. The above-mentioned concerns
can, however, not be remedied by mere reference to the need to take international
treaties into account.

In short, the modification of the Treaties as proposed would affect the very essence of
international refugee law since the provision to be adopted in a subsequent international
convention between fifteen Contracting States alone would restrict the definition of its
beneficiaries. Any such partial derogation from the refugee definition, as contained in
Article 1 of the 1951 Convention/1967 Protocol, to which reservations are prohibited in
accordance with Article 42 of the 1951 Convention, would be incompatible with the
object and purposes of these instruments as a whole. The essential purpose of these
two international conventions is to provide for a universally applicable legal regime that
ensures protection to an internationally defined group of persons who are in a
particularly vulnerable situation. The universal and unconditional application of the
international refugee instruments has repeatedly been emphasised by the international
community. The UNHCR Executive Committee and the General Assembly only last year
invited States parties to these instruments to review any reservations with a veiw to their
withdrawal.

In addition, the precedent value of such a development is cause for concern. The ripple
effects may be considerable, and this concept may well be followed by other regions,
with the inherent danger of undermining the scope of the applicability of the
international refugee instruments universally. It may also erode the humanitarian nature
of asylum by complicating relations with non-EU States.

Finally, the Office has consistently opposed the use of the notion of safe country of origin
as an automatic bar to access to asylum procedures. Where the notion of safe country
of origin is used as a procedural tool to channel certain applications into accelerated
procedures, or where its use has an evidentiary function, the Office has had no
objection, as long as the presumption of safety is rebuttable in a fair procedure. This
understanding is generally followed in the state practice of most EU Member States, as
inter alia, exemplified by the Conclusion of the EC Immigration Ministers adopted at their
meeting of 30 November and 1 December 1992 on countries where there is generally
no serious risk of persecution. The assessment, on the basis of objective and verifiable
information, of conditions prevailing in a particular country may give rise to a rebuttable
presumption concerning the general absence of a serious risk of persecution, but should
not automatically result in the refusal of all asylum applications from its nationals or their
exclusion from individualized determination procedures (paragraph 3 of this
Conclusion). The proposed amendment would, in effect, detract substantively from this
position and codify the opposite view in an international treaty.

In conclusion, the Office hopes that any changes in the European Union Treaty will inter
alia facilitate the adoption of a coherent and comprehensive European asylum policy,
promoting common standards of protection that are consonant with internationally
agreed standards. For the above reasons, UNHCR advises against introducing such an
amendment, which would be at variance with international obligations that all Member
States of the Union have undertaken.

The position of the Office here parallels the position of the Council of Ministers of Justice
and Home Affairs in its Resolution adopted at its meeting of 20 June 1995 on minimum
guarantees for asylum procedures. It was agreed in this position that a particularly rapid
or simplified procedure will be applied to an asylum application lodged by a national of
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another Member State, in accordance with each Member State's rules and practice. The
Council specified in this regard that the Member States continue to be obliged to
examine individually every application for asylum, as provided by the Geneva
Convention to which the Treaty on European Union refers (paragraph 20 of this
Resolution). It would clearly be preferable to address the treatment of asylum requests
from nationals of other Member States by operation of this Resolution than through
altering the scope of application of the international refugee instruments between EU
Member States alone.

Office of the United Nations High Commissioner for Refugees
Geneva, January 1997

PROTOCOLS

UNHCR Tool Boxes 29



»»» Tool Box Il: The Instruments

30 UNHCR Tool Boxes



Tool Box II: The Instruments »

Protocol on the application of certain aspects
of Article 14 (ex Article 7a) of the Treaty
establishing the European Community to the
United Kingdom and to Ireland

Protocol annexed to the Treaty on European Union and to
the Treaty establishing the European Community.

PROTOCOLS

THE HIGH CONTRACTING PARTIES,
DESIRING to settle certain questions relating to the United Kingdom and Ireland,

HAVING REGARD to the existence for many years of special travel arrangements between the
United Kingdom and Ireland,

HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty
establishing the European Community and to the Treaty on European Union,

Article 1

The United Kingdom shall be entitled, notwithstanding Article 14 of the Treaty establishing the
European Community, any other provision of that Treaty or of the Treaty on European Union,
any measure adopted under those Treaties, or any international agreement concluded by the
Community or by the Community and its Member States with one or more third States, to
exercise at its frontiers with other Member States such controls on persons seeking to enter
the United Kingdom as it may consider necessary for the purpose:

(a) of verifying the right to enter the United Kingdom of citizens of States which are
Contracting Parties to the Agreement on the European Economic Area and of their
dependants exercising rights conferred by Community law, as well as citizens of other
States on whom such rights have been conferred by an agreement by which the United
Kingdom is bound; and

(b) of determining whether or not to grant other persons permission to enter the United
Kingdom.

Nothing in Article 14 of the Treaty establishing the European Community or in any other
provision of that Treaty or of the Treaty on European Union or in any measure adopted under
them shall prejudice the right of the United Kingdom to adopt or exercise any such controls.
References to the United Kingdom in this Article shall include territories for whose external
relations the United Kingdom is responsible.
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Article 2

The United Kingdom and Ireland may continue to make arrangements between themselves
relating to the movement of persons between their territories ('the Common Travel Area"),
while fully respecting the rights of persons referred to in Article 1, first paragraph, point (a) of
this Protocol. Accordingly, as long as they maintain such arrangements, the provisions of
Article 1 of this Protocol shall apply to Ireland under the same terms and conditions as for
the United Kingdom. Nothing in Article 14 of the Treaty establishing the European
Community, in any other provision of that Treaty or of the Treaty on European Union or in any
measure adopted under them, shall affect any such arrangements.

Article 3

The other Member States shall be entitled to exercise at their frontiers or at any point of entry
into their territory such controls on persons seeking to enter their territory from the United
Kingdom or any territories whose external relations are under its responsibility for the same
purposes stated in Article 1 of this Protocol, or from Ireland as long as the provisions of Article
1 of this Protocol apply to Ireland.

Nothing in Article 14 of the Treaty establishing the European Community or in any other
provision of that Treaty or of the Treaty on European Union or in any measure adopted under
them shall prejudice the right of the other Member States to adopt or exercise any such
controls.
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Protocol on the position of the United
Kingdom and Ireland

Protocol annexed to the Treaty on European Union and to
the Treaty establishing the European Community.

THE HIGH CONTRACTING PARTIES,

DESIRING to settle certain questions relating to the United Kingdom and Ireland,

PROTOCOLS

HAVING REGARD to the Protocol on the application of certain aspects of Article 14 of the
Treaty establishing the European Community to the United Kingdom and to Ireland,

HAVE AGREED UPON the following provisions which shall be annexed to the Treaty
establishing the European Community and to the Treaty on European Union,

Article 1

Subject to Article 3, the United Kingdom and Ireland shall not take part in the adoption by
the Council of proposed measures pursuant to Title IV of the Treaty establishing the European
Community. By way of derogation from Article 205(2) of the Treaty establishing the European
Community, a qualified majority shall be defined as the same proportion of the weighted
votes of the members of the Council concerned as laid down in the said Article 205(2). The
unanimity of the members of the Council, with the exception of the representatives of the
governments of the United Kingdom and Ireland, shall be necessary for decisions of the
Council which must be adopted unanimously.

Article 2

In consequence of Article 1 and subject to Articles 3, 4 and 6, none of the provisions of Title
IV of the Treaty establishing the European Community, no measure adopted pursuant to that
Title, no provision of any international agreement concluded by the Community pursuant to
that Title, and no decision of the Court of Justice interpreting any such provision or measure
shall be binding upon or applicable in the United Kingdom or Ireland; and no such provision,
measure or decision shall in any way affect the competences, rights and obligations of those
States; and no such provision, measure or decision shall in any way affect the acquis
communautaire nor form part of Community law as they apply to the United Kingdom or
Ireland.

Article 3

1. The United Kingdom or Ireland may notify the President of the Council in writing, within
three months after a proposal or initiative has been presented to the Council pursuant
to Title IV of the Treaty establishing the European Community, that it wishes to take part
in the adoption and application of any such proposed measure, whereupon that State
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shall be entitled to do so. By way of derogation from Article 205(2) of the Treaty
establishing the European Community, a qualified majority shall be defined as the same
proportion of the weighted votes of the members of the Council concerned as laid down
in the said Article 205(2).

The unanimity of the members of the Council, with the exception of a member which has
not made such a notification, shall be necessary for decisions of the Council which must be
adopted unanimously. A measure adopted under this paragraph shall be binding upon all
Member States which took part in its adoption.

2. If after a reasonable period of time a measure referred to in paragraph 1 cannot be
adopted with the United Kingdom or Ireland taking part, the Council may adopt such
measure in accordance with Article 1 without the participation of the United Kingdom
or Ireland. In that case Article 2 applies.

Article 4

The United Kingdom or Ireland may at any time after the adoption of a measure by the
Council pursuant to Title IV of the Treaty establishing the European Community notify its
intention to the Council and to the Commission that it wishes to accept that measure. In that
case, the procedure provided for in Article 11(3) of the Treaty establishing the European
Community shall apply mutatis mutandis.

Article 5
A Member State which is not bound by a measure adopted pursuant to Title IV of the Treaty

establishing the European Community shall bear no financial consequences of that measure
other than administrative costs entailed for the institutions.

Article 6
Where, in cases referred to in this Protocol, the United Kingdom or Ireland is bound by a
measure adopted by the Council pursuant to Title IV of the Treaty establishing the European

Community, the relevant provisions of that Treaty, including Article 68, shall apply to that State
in relation to that measure.

Article 7

Articles 3 and 4 shall be without prejudice to the Protocol integrating the Schengen acquis
into the framework of the European Union.

Article 8

Ireland may notify the President of the Council in writing that it no longer wishes to be
covered by the terms of this Protocol. In that case, the normal Treaty provisions will apply to
Ireland.
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Protocol on the position of Denmark

Protocol annexed to the Treaty on European Union and to
the Treaty establishing the European Community.

THE HIGH CONTRACTING PARTIES,

RECALLING the Decision of the Heads of State or Government, meeting within the European
Council at Edinburgh on 12 December 1992, concerning certain problems raised by
Denmark on the Treaty on European Union,

PROTOCOLS

HAVING NOTED the position of Denmark with regard to Citizenship, Economic and Monetary
Union, Defence Policy and Justice and Home Affairs as laid down in the Edinburgh Decision,

BEARING IN MIND Article 3 of the Protocol integrating the Schengen acquis into the
framework of the European Union,

HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty
establishing the European Community and to the Treaty on European Union,

PART I

Article 1

Denmark shall not take part in the adoption by the Council of proposed measures pursuant
to Title IV of the Treaty establishing the European Community. By way of derogation from
Article 205(2) of the Treaty establishing the European Community, a qualified majority shall
be defined as the same proportion of the weighted votes of the members of the Council
concerned as laid down in the said Article 205(2). The unanimity of the members of the
Council, with the exception of the representative of the government of Denmark, shall be
necessary for the decisions of the Council which must be adopted unanimously.

Article 2

None of the provisions of Title IV of the Treaty establishing the European Community, no
measure adopted pursuant to that Title, no provision of any international agreement
concluded by the Community pursuant to that Title, and no decision of the Court of Justice
interpreting any such provision or measure shall be binding upon or applicable in Denmark;
and no such provision, measure or decision shall in any way affect the competences, rights
and obligations of Denmark; and no such provision, measure or decision shall in any way
affect the acquis communautaire nor form part of Community law as they apply to Denmark.
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Article 3

Denmark shall bear no financial consequences of measures referred to in Article 1, other than
administrative costs entailed for the institutions.

Article 4

Articles 1, 2 and 3 shall not apply to measures determining the third countries whose
nationals must be in possession of a visa when crossing the external borders of the Member
States, or measures relating to a uniform format for visas.

Article 5

1. Denmark shall decide within a period of 6 months after the Council has decided on a
proposal or initiative to build upon the Schengen acquis under the provisions of Title IV
of the Treaty establishing the European Community, whether it will implement this
decision in its national law. If it decides to do so, this decision will create an obligation
under international law between Denmark and the other Member States referred to in
Article 1 of the Protocol integrating the Schengen acquis into the framework of the
European Union as well as Ireland or the United Kingdom if those Member States take
part in the areas of cooperation in question.

2. If Denmark decides not to implement a decision of the Council as referred to in
paragraph 1, the Member States referred to in Article 1 of the Protocol integrating the
Schengen acquis into the framework of the European Union will consider appropriate
measures to be taken.

PART II

Article 6

With regard to measures adopted by the Council in the field of Articles 13(1) and 17 of the
Treaty on European Union, Denmark does not participate in the elaboration and the
implementation of decisions and actions of the Union which have defence implications, but
will not prevent the development of closer cooperation between Member States in this area.
Therefore Denmark shall not participate in their adoption. Denmark shall not be obliged to
contribute to the financing of operational expenditure arising from such measures.

PART 1

Article 7

At any time Denmark may, in accordance with its constitutional requirements, inform the
other Member States that it no longer wishes to avail itself of all or part of this Protocol. In
that event, Denmark will apply in full all relevant measures then in force taken within the
framework of the European Union.
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Relevant Declarations annexed to the final act
of Amsterdam

DECLARATION (No 17) on Article 63 (ex Article 73k) of the Treaty
establishing the European Community

Consultations shall be established with the United Nations High Commissioner for Refugees
and other relevant international organisations on matters relating to asylum policy.

DECLARATIONS

DECLARATION (No 48) relating to the Protocol on asylum for nationals
of Member States of the European Union

The Protocol on asylum for nationals of Member States of the European Union does not
prejudice the right of each Member State to take the organisational measures it deems
necessary to fulfil its obligations under the Geneva Convention of 28 July 1951 relating to
the status of refugees.

DECLARATION (No 49) relating to subparagraph (d) of the Sole Article
of the Protocol on asylum for nationals of Member States of the
European Union

The Conference declares that, while recognising the importance of the Resolution of the
Ministers of the Member States of the European Communities responsible for immigration of
30 November/ 1 December 1992 on manifestly unfounded applications for asylum and of
the Resolution of the Council of 20 June 1995 on minimum guarantees for asylum
procedures, the question of abuse of asylum procedures and appropriate rapid procedures
to dispense with manifestly unfounded applications for asylum should be further examined
with a view to introducing new improvements in order to accelerate these procedures.

DECLARATION (No 56) by Belgium on the Protocol on asylum for
nationals

of Member States of the European Union In approving the Protocol on asylum for nationals
of Member States of the European Union, Belgium declares that, in accordance with its
obligations under the 1951 Geneva Convention and the 1967 New York Protocol, it shall, in
accordance with the provision set out in point (d) of the sole Article of that Protocol, carry out
an individual examination of any asylum request made by a national of another Member
State.
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Setting the European asylum agenda:
UNHCR recommendations to the Tampere
Summit (October 1999)

I. Introduction

1. The Office of the United Nations High Commissioner for Refugees (UNHCR) attaches
great importance to the convening of the European Council at Tampere in order to give
impetus to the establishment of an area of freedom, security and justice under the new
provisions of the Treaty on European Union, as revised by the Amsterdam Treaty. The
Summit should give priority attention to the asylum issue as one of the important areas
of justice and home affairs being subject to “communitarization” or increasing
cooperation among Member States according to the relevant provisions of the
Amsterdam Treaty.

UNHCR’s POSITION

2. UNHCR would like to see the Tampere summit stake out the political space within which
a protection-based approach to asylum can be anchored and the fundamental rights of
refugees and asylum-seekers secured. This will require political will in face of current
trends. In manifesting such resolve, European States, which have traditionally been in
the forefront of refugee law development, would remain a positive example to follow
the world over. The significance of the future EU asylum standards and policy
orientations go well beyond the European context - they are bound to influence the
attitude of non-EU asylum countries.

3. In accordance with Declaration No. 17 to the Amsterdam Treaty, UNHCR hopes to be
fully associated with the preparation and subsequent implementation of the relevant
parts of the EU migration and asylum strategy to be adopted at the Summit.

Il. Implementing the Amsterdam Treaty provisions

4. UNHCR hopes that the Tampere Summit will mark the beginning of a process resulting
in the establishment of a comprehensive, concerted and outward-looking asylum and
migration strategy for the future - enlarged - European Union. The various EU legislative
instruments and measures to be formulated during the next five years following the
entry into force of the Amsterdam Treaty must be developed within a strategic
framework which takes account of their inter-relationship and relative importance and
establishes the sequence in which these instruments can best be prepared. In the view
of UNHCR, a coherent approach requires that common standards for the application of
substantive asylum law be developed first, followed by measures for the harmonisation
of asylum procedures, complementary protection schemes and temporary protection
arrangements

5. Such an integrated strategy must keep a distinct focus on asylum policy and its

protection dimension and ensure that asylum is preserved as a legal concept and not
subordinated to the political, security and socio-economic dimensions of migration
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10.

1.

policy. Asylum is a right rooted in international human rights standards, and not a political
offer subject to discretionary administrative measures, such as the establishment of
admission quotas.

The implementation of the asylum provisions of the Amsterdam Treaty should be aimed
ultimately at the full harmonization of procedural and material asylum law. UNHCR calls
on Member States to ensure that future binding EU asylum instruments are in
accordance with international refugee law and human rights law standards, such as
those laid down in the 1951 Convention and its 1967 Protocol, as well as in the
European Convention on Human Rights, as stated in Article 6 and Article 63 of the
Amsterdam Treaty.

In codifying the present set of soft law asylum instruments, the present weaknesses of
these instruments - which have led to problems in their implementation - need to be
revisited with a view to adopting remedial measures and additional safeguards in order
to render the future binding instruments truly protection-oriented. There is also a need
to ensure coherence between the legal instruments to be developed under Title IV, in
order to avoid that common measures in the areas of immigration and border control
impact negatively on the right to seek and enjoy asylum.

UNHCR calls on the Summit to commit itself to giving meaningful substance to the
asylum provisions of the Amsterdam Treaty. In implementing these provisions, the
danger of downward harmonization should be avoided; there is a risk that the unanimity
voting procedure may result in movement towards the lowest common denominator
unless there is a strong commitment to work by consensus and adopt standards which
are in accordance with related international standards of refugee law.

Moreover, difficulties of reaching unanimous agreement may lead Member States to
empty the asylum provisions of Amsterdam of meaningful substance and to limit their
contents to harmonisation of procedural issues of interest to States to the exclusion of
substantive protection issues relating to the rights of the refugee. Recently this potential
loss of substance has been in evidence in discussions of the European Commission'’s
proposal on temporary protection.

Towards a Harmonised EU Asylum Policy

EU Member States have made substantial efforts to harmonise their asylum policies and
practices, but much remains to be done. A harmonised European asylum policy should,
in UNHCR's view, encompass the following five key elements: (i) a proper, common
interpretation of the international definition of who is a refugee as contained in the 1951
Convention; (i) accessible, fair and expeditious asylum procedures, complemented by
new approaches to particular refugee situations (such as temporary protection in cases
of sudden and large-scale influx); (iii) proper sharing of responsibility for receiving
asylum-seekers without shifting the burden to those least able to accept such
responsibility; (iv) appropriate systems and procedures for effecting the return of
persons not in need of international protection; and (v) a preventive policy to address
the human rights violations and other causes of refugee flight and forced displacement.

In the view of UNHCR, a future EU asylum policy should take as a starting point the full
and inclusive application of the 1951 Convention refugee definition. A future EU
instrument aimed at harmonizing the application of the refugee definition should
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acknowledge that asylum claims resulting from persecution by third parties come within
the ambit of the 1951 Convention, and that the essential criterion for extending
international protection is the risk of serious harm befalling the person - the presence of
a well-founded fear of persecution - irrespective of the agent of persecution. Those who
fulfil the criteria for refugee status under the 1951 Convention should enjoy the full set
of rights contained in that Convention and not be given a second-class form of
subsidiary protection as a substitute.

UNHCR accepts the rationale for developing - and harmonizing - complementary forms
of protection to cover protection needs which cannot be addressed by a proper
application of the 1951 Convention. Every person determined to be in need of
protection should benefit from an appropriate level of legal security and socio-economic
well-being derived from a status granted in accordance with objective criteria and not on
the basis of administrative discretion. EU Member States, in determining needs for
complementary protection are encouraged to consider how best to draw upon UNHCR's
expertise in protection matters, taking due account of both the Office’s supervisory role
under the 1951 Convention and of its mandated activities.

UNHCR generally favours the adoption between States of agreements aimed at
identifying the country responsible for examining an asylum request, as such
agreements may help to avoid the problem of “refugees in orbit" and provide
guarantees that an asylum request will be examined in substance by one of the
contracting parties. UNHCR therefore has welcomed the entry into force of the Dublin
Convention, provided its application is governed by fair and transparent procedures and
due respect of protection principles, such as the protection of the family unit.

A transposition of the present Dublin mechanism in an EU legal instrument as foreseen
by the Amsterdam Treaty needs to be conditioned on the maintenance of an agreed set
of criteria to allocate responsibility for the examination of an asylum application in order
to guarantee access to the asylum procedure in one of the EU Member States. Such a
new mechanism should also provide for a humanitarian clause in order to avoid
separation of family members or other situations impacting negatively the protection
needs of asylum-seekers as a result of a strict application of the allocation criteria.

Harmonization of the criteria and procedures for the determination of refugee status can
positively influence the fair and equitable application of the “Dublin” mechanism and
ensure non-discriminatory treatment of all asylum applications irrespective of the country
determined to be responsible for the examination of the claim.

UNHCR expects the Summit to reaffirm that fair and satisfactory asylum procedures,
based on international standards of procedural asylum law, are a cornerstone of Member
States asylum systems. Such procedures serve the dual purpose of identifying those
who need international protection and those who do not and can, in principle, be safely
returned home. UNHCR recommends that each Member State adopt a comprehensive
procedure for determining in a holistic way all protection needs.

UNHCR favours the adoption of a single, unified asylum procedure in the EU in the
medium-term. The Office sees this as a means to guarantee the effective harmonization
of Member States' asylum procedures and to resolve the existing considerable
differences and exceptions which may result in discriminatory treatment and encourage
secondary movement of asylum-seekers.
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18.

19.

20.

21.

22.

23.

A future common asylum system in the EU should result in a streamlining and
simplifying of procedures - this being in the interest of asylum-seekers and the
authorities alike. The speeding up of the processing of asylum claims can be achieved
by, inter alia, a streamlining of the appeal procedure. A well-resourced, fair and efficient
first instance determination procedure may provide quicker results and, consequently,
ensure legal safety and material security for deserving applicants. By eliminating
unnecessary delays, it may also provide less opportunity for misuse and limit the risk that
drawn-out procedures becomes in themselves a pull factor.

UNHCR supports recourse to temporary protection as a practical device which allows for
a principled response by States to an urgent protection need in cases of sudden and
large-scale influx of asylum-seekers displaced by war, mass expulsion or generalised
violence. In such cases it may be impractical to apply individual status determination
procedures. UNHCR believes that it should have a mandatory consultative role in any
arrangements regarding the phasing in, review or termination of temporary protection
regimes.

Temporary protection schemes should be distinguished clearly from complementary
forms of protection, the former being applicable in situations of sudden and large-scale
influx, whereas the latter are to be the result of individual status determination
procedures. Temporary protection arrangements must not be conceived and
implemented as an substitute for refugee protection under the 1951 Convention left to
administrative discretion, but rather as a variation of admission and temporary refuge
based on prima facie or group determination of the need for international protection.

Any future temporary protection coordination mechanism established at EU level should
include an agreement on standards of treatment for its beneficiaries, and not be limited
to procedural and organizational matters only. UNHCR is strongly of the view that
beneficiaries of temporary protection need to be accorded a standard of rights which
takes due account of the fact that many of them meet all the criteria for 1951
Convention status.

European asylum policy should be guided by the notions of international solidarity and
burden- sharing. Any future EU burden-sharing mechanism should be complementary
to, not at the expense of, global burden-sharing efforts, such as contributing to UNHCR
programmes and providing for the resettlement of refugees. Account should be taken of
the burden shouldered by countries in the immediate vicinity of the crisis region. While
burden sharing can help ensure respect for the basic principles of refugee protection, it
cannot be made a prerequisite to providing such protection. It should also take due
account of humanitarian factors, such as the protection of the family unit or of cultural
considerations which may call for exceptions to the application of distribution criteria.

A regional burden-sharing mechanism should be comprehensively conceived to include
action at the pre-departure stage (prevention, emergency preparedness, political and
military/peace-keeping action), through the influx (protection and assistance to refugees
and displaced persons), on to durable solutions (voluntary return, local integration, or
resettlement).
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24. As with the implementation of a successor instrument to the Dublin Convention, the fair and
effective implementation of a burden-sharing mechanism would benefit from the
harmonization of conditions for the admission and standards of treatment of its
beneficiaries. This can help to avoid discriminatory treatment and subsequent secondary
movements.

25. In order to preserve the integrity of the asylum systems in EU Member States,
appropriate procedures for effecting the return of persons not in need of international
protection need to be developed, provided these persons have been screened out
through a formal refugee status determination procedure which properly applies the
refugee criteria. Such return programmes can be promoted through the conclusion of
readmission agreements and readmission clauses in cooperation agreements. In so far
these arrangements include also the return of asylum-seekers whose cases have not
been heard to third countries where they could have found protection, they must
contain sufficient safeguards that the persons returned can effectively seek asylum in
those countries.

UNHCR’s POSITION

26. The European asylum challenge cannot be addressed in Europe alone. It is clearly in the
interest of European States to situate their asylum and migration policy within a broader
approach which addresses political, human rights and developmental issues in countries
and regions of origin. Such a comprehensive approach to asylum and migration must
encompass the entire continuum of forced population movements, from their causes to
their eventual solutions. Preventive action addressing human rights violations and other
causes of refugee flight and forced displacement is a key element of such an approach.

27. UNHCR supports efforts to move the asylum debate out of a framework premised on
restrictiveness and deterrence into one which engages more constructive foreign policy
initiatives. In the view of UNHCR there are strong grounds to institutionalise the inter-
pillar cooperation on migration and asylum issues that has recently been tested in the
work of the High Level Working Group on Migration and Asylum.

28. UNHCR hopes that sufficient attention will be given to the protection dimension of the
country plans which have been developed by the High Level Working Group so far, as
well as those to be designed and implemented in future. Programmes for reception in
the region, and/or retumn to countries of origin, need to be inspired by a number of
protection principles such as physical safety, legal security and socio-economic well-
being.

29. Measures to strengthen the protection capacities of countries in the region of origin do
not absolve Member States of their responsibility to fulfil their protection obligations
towards those who are seeking asylum on their territory.

IV. Concluding remarks

30. Itis UNHCR's strong belief that a future harmonised European asylum policy must be
firmly rooted in the proper and inclusive application of the 1951 Convention. The right
to seek and enjoy asylum must be maintained as a human right and its further
development and enforcement in Europe should be strengthened by the EU
harmonisation process.
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31. A comprehensive and forward-looking asylum policy in Europe that respects
international standards for refugee protection will be to the benefit of refugees, asylum-
seekers and States alike. The implementation of the relevant provisions of the
Amsterdam Treaty represent an important opportunity to achieve this goal.

32. An important factor in the process to harmonise asylum policy and practice in the
European Union is the future enlargement of the Union through the accession of
candidate countries in Central Europe. These countries need to be further assisted in
developing sustainable and comprehensive asylum systems which meet the
requirements of EU membership as well as international standards for the protection of
the refugee. Preparations for future EU membership are a unique opportunity to help
these countries to adopt and implement the necessary legislative and administrative
arrangements to develop the required institutional capacity, and, hence, to turn from
transit countries for asylum-seekers into countries of destination for refugees.

23 July 1999
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Presidency Conclusions -
Tampere, 15 and 16 October 1999

The European Council held a special meeting on 15 and 16 October 1999 in Tampere on
the creation of an area of freedom, security and justice in the European Union. At the start of
proceedings an exchange of views was conducted with the President of the European
Parliament, Mrs Nicole Fontaine, on the main topics of discussion.

The European Council is determined to develop the Union as an area of freedom, security
and justice by making full use of the possibilities offered by the Treaty of Amsterdam. The
European Council sends a strong political message to reaffirm the importance of this
objective and has agreed on a number of policy orientations and priorities which will speedily
make this area a reality. The European Council will place and maintain this objective at the
very top of the political agenda. It will keep under constant review progress made towards
implementing the necessary measures and meeting the deadlines set by the Treaty of
Amsterdam, the Vienna Action Plan and the present conclusions. The Commission is invited
to make a proposal for an appropriate scoreboard to that end. The European Council
underlines the importance of ensuring the necessary transparency and of keeping the
European Parliament regularly informed. It will hold a full debate assessing progress at its
December meeting in 2001.

TAMPERE

In close connection with the area of freedom, security and justice, the European Council has
agreed on the composition, method of work and practical arrangements (attached in the
annex) for the body entrusted with drawing up a draft Charter of fundamental rights of the
European Union. It invites all parties involved to ensure that work on the Charter can begin
rapidly.

The European Council expresses its gratitude for the work of the outgoing Secretary-General
of the Council, Mr. Jirgen Trumpf, and in particular for his contribution to the development of
the Union following the entry into force of the Treaty of Amsterdam.

Given that one of the focal points of the Union's work in the years ahead will be to strengthen
the common foreign and security policy, including developing a European security and
defence policy, the European Council expects the new Secretary-General of the Council and
High Representative for the CFSP, Mr. Javier Solana, to make a key contribution to this
objective. Mr. Solana will be able to rely on the full backing of the European Council in
exercising his powers according to Article 18(3) of the Treaty so he can do full justice to his
tasks. His responsibilities will include cooperating with the Presidency to ensure that
deliberations and action in foreign and security policy matters are efficiently conducted with
the aim of fostering continuity and consistency of policy on the basis of the common interests
of the Union.
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TOWARDS A UNION OF FREEDOM, SECURITY
AND JUSTICE: THE TAMPERE MILESTONES

From its very beginning European integration has been firmly rooted in a shared
commitment to freedom based on human rights, democratic institutions and the rule of
law. These common values have proved necessary for securing peace and developing
prosperity in the European Union. They will also serve as a cornerstone for the enlarging
Union.

The European Union has already put in place for its citizens the major ingredients of a
shared area of prosperity and peace: a single market, economic and monetary union,
and the capacity to take on global political and economic challenges. The challenge of
the Amsterdam Treaty is now to ensure that freedom, which includes the right to move
freely throughout the Union, can be enjoyed in conditions of security and justice
accessible to all. It is a project which responds to the frequently expressed concerns of
citizens and has a direct bearing on their daily lives.

This freedom should not, however, be regarded as the exclusive preserve of the Union’s
own citizens. Its very existence acts as a draw to many others world-wide who cannot
enjoy the freedom Union citizens take for granted. It would be in contradiction with
Europe’s traditions to deny such freedom to those whose circumstances lead them
justifiably to seek access to our territory. This in turn requires the Union to develop
common policies on asylum and immigration, while taking into account the need for a
consistent control of external borders to stop illegal immigration and to combat those
who organise it and commit related international crimes. These common policies must
be based on principles which are both clear to our own citizens and also offer
guarantees to those who seek protection in or access to the European Union.

The aim is an open and secure European Union, fully committed to the obligations of
the Geneva Refugee Convention and other relevant human rights instruments, and able
to respondto humanitarian needs on the basis of solidarity. A common approach must
also be developed to ensure the integration into our societies of those third country
nationals who are lawfully resident in the Union.

The enjoyment of freedom requires a genuine area of justice, where people can
approach courts and authorities in any Member State as easily as in their own. Criminals
must find no ways of exploiting differences in the judicial systems of Member States.
Judgements and decisions should be respected and enforced throughout the Union,
while safeguarding the basic legal certainty of people and economic operators. Better
compatibility and more convergence between the legal systems of Member States must
be achieved.

People have the right to expect the Union to address the threat to their freedom and
legal rights posed by serious crime. To counter these threats a common effort is needed
to prevent and fight crime and criminal organisations throughout the Union. The joint
mobilisation of police and judicial resources is needed to guarantee that there is no
hiding place for criminals or the proceeds of crime within the Union.

The area of freedom, security and justice should be based on the principles of
transparency and democratic control. We must develop an open dialogue with civil
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society on the aims and principles of this area in order to strengthen citizens' acceptance
and support. In order to maintain confidence in authorities, common standards on the
integrity of authorities should be developed.

8. The European Council considers it essential that in these areas the Union should also
develop a capacity to act and be regarded as a significant partner on the international
scene. This requires close co-operation with partner countries and international
organisations, in particular the Council of Europe, OSCE, OECD and the United Nations.

9. The European Council invites the Council and the Commission, in close co-operation
with the European Parliament, to promote the full and immediate implementation of the
Treaty of Amsterdam on the basis of the Vienna Action Plan and of the following political
guidelines and concrete objectives agreed here in Tampere.

TAMPERE

A. A COMMON EU ASYLUM AND MIGRATION POLICY

10. The separate but closely related issues of asylum and migration call for the development
of a ommon EU policy to include the following elements.

l. Partnership with countries of origin

11. The European Union needs a comprehensive approach to migration addressing political,
human rights and development issues in countries and regions of origin and transit. This
requires combating poverty, improving living conditions and job opportunities,
preventing conflicts and consolidating democratic states and ensuring respect for human
rights, in particular rights of minorities, women and children. To that end, the Union as
well as Member States are invited to contribute, within their respective competence
under the Treaties, to a greater coherence of internal and external policies of the Union.
Partnership with third countries concerned will also be a key element for the success of
such a policy, with a view to promoting co-development.

12. In this context, the European Council welcomes the report of the High Level Working
Group on Asylum and Migration set up by the Council, and agrees on the continuation
of its mandate and on the drawing up of further Action Plans. It considers as a useful
contribution the first action plans drawn up by that Working Group, and approved by the
Council, and invites the Council and the Commission to report back on their
implementation to the European Council in December 2000.

ll. A Common European Asylum System

13. The European Council reaffirms the importance the Union and Member States attach to
absolute respect of the right to seek asylum. It has agreed to work towards establishing
a Common European Asylum System, based on the full and inclusive application of the
Geneva Convention, thus ensuring that nobody is sent back to persecution, ie.
maintaining the principle of non-refoulement.
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14.

15.

16.

17.

This System should include, in the short term, a clear and workable determination of the
State responsible for the examination of an asylum application, common standards for
a fair and efficient asylum procedure, common minimum conditions of reception of
asylum seekers, and the approximation of rules on the recognition and content of the
refugee status. It should also be completed with measures on subsidiary forms of
protection offering an appropriate status to any person in need of such protection. To
that end, the Council is urged to adopt, on the basis of Commission proposals, the
necessary decisions according to the timetable set in the Treaty of Amsterdam and the
Vienna Action Plan. The European Council stresses the importance of consulting UNHCR
and other international organisations.

In the longer term, Community rules should lead to a common asylum procedure and
a uniform status for those who are granted asylum valid throughout the Union. The
Commission is asked to prepare within one year a communication on this matter.

The European Council urges the Council to step up its efforts to reach agreement on the
issue of temporary protection for displaced persons on the basis of solidarity between
Member States. The European Council believes that consideration should be given to
making some form of financial reserve available in situations of mass influx of refugees
for temporary protection. The Commission is invited to explore the possibilities for this.

The European Council urges the Council to finalise promptly its work on the system for
the identification of asylum seekers (Eurodac).

[1l. Fair treatment of third country nationals

18.

19.

20.

21.

The European Union must ensure fair treatment of third country nationals who reside
legally on the territory of its Member States. A more vigorous integration policy should
aim at granting them rights and obligations comparable to those of EU citizens. It should
also enhance non-discrimination in economic, social and cultural life and develop
measures against racism and xenophobia.

Building on the Commission Communication on an Action Plan against Racism, the
European Council calls for the fight against racism and xenophobia to be stepped up.
The Member States will draw on best practices and experiences. Co-operation with the
European Monitoring Centre on Racism and Xenophobia and the Council of Europe will
be further strengthened. Moreover, the Commission is invited to come forward as soon
as possible with proposals implementing Article 13 of the EC Treaty on the fight against
racism and xenophobia. To fight against discrimination more generally the Member
States are encouraged to draw up national programmes.

The European Council acknowledges the need for approximation of national legislations
on the conditions for admission and residence of third country nationals, based on a
shared assessment of the economic and demographic developments within the Union,
as well as the situation in the countries of origin. It requests to this end rapid decisions
by the Council, on the basis of proposals by the Commission. These decisions should
take into account not only the reception capacity of each Member State, but also their
historical and cultural links with the countries of origin.

The legal status of third country nationals should be approximated to that of Member
States' nationals. A person, who has resided legally in a Member State for a period of
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time to be determined and who holds a long-term residence permit, should be granted
in that Member State a set of uniform rights which are as near as possible to those
enjoyed by EU citizens; e.g. the right to reside, receive education, and work as an
employee or self-employed person, as well as the principle of non-discrimination vis-a-
vis the citizens of the State of residence. The European Council endorses the objective
that long-term legally resident third country nationals be offered the opportunity to
obtain the nationality of the Member State in which they are resident.

IV. Management of migration flows

22. The European Council stresses the need for more efficient management of migration
flows at all their stages. It calls for the development, in close co-operation with countries
of origin and transit, of information campaigns on the actual possibilities for legal
immigration, and for the prevention of all forms of trafficking in human beings. A
common active policy on visas and alse documents should be further developed,
including closer co-operation between EU consulates in third countries and, where
necessary, the establishment of common EU visa issuing offices.

TAMPERE

23. The European Council is determined to tackle at its source illegal immigration, especially
by combating those who engage in trafficking in human beings and economic
exploitation of migrants. It urges the adoption of legislation foreseeing severe sanctions
against this serious crime. The Council is invited to adopt by the end of 2000, on the
basis of a proposal by the Commission, legislation to this end. Member States, together
with Europol, should direct their efforts to detecting and dismantling the criminal
networks involved. The rights of the victims of such activities shall be secured with
special emphasis on the problems of women and children.

24. The European Council calls for closer co-operation and mutual technical assistance
between the Member States' border control services, such as exchange programmes
and technology transfer, especially on maritime borders, and for the rapid inclusion of
the applicant States in this co-operation. In this context, the Council welcomes the
memorandum of understanding between Italy and Greece to enhance co-operation
between the two countries in the Adriatic and lonian seas in combating organised crime,
smuggling and trafficking of persons.

25. As a consequence of the integration of the Schengen acquis into the Union, the
candidate countries must accept in full that acquis and further measures building upon
it. The European Council stresses the importance of the effective control of the Union's
future external borders by specialised trained professionals.

26. The European Council calls for assistance to countries of origin and transit to be
developed in order to promote voluntary return as well as to help the authorities of
those countries to strengthen their ability to combat effectively trafficking in human
beings and to cope with their readmission obligations towards the Union and the
Member States.

27. The Amsterdam Treaty conferred powers on the Community in the field of readmission.
The European Council invites the Council to conclude readmission agreements or to
include standard clauses in other agreements between the European Community and
relevant third countries or groups of countries. Consideration should also be given to
rules on internal readmission.
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B. A GENUINE EUROPEAN AREA OF JUSTICE

28.

29.

30.

31.

32.

VL

In a genuine European Area of Justice individuals and businesses should not be
prevented or discouraged from exercising their rights by the incompatibility or complexity
of legal and administrative systems in the Member States. V. Better access to justice in
Europe

In order to facilitate access to justice the European Council invites the Commission, in
cooperation with other relevant fora, such as the Council of Europe, to launch an
information campaign and to publish appropriate “user guides” on judicial co-operation
within the Union and on the legal systems of the Member States. It also calls for the
establishment of an easily accessible information system to be maintained and up-dated
by a network of competent national authorities.

The European Council invites the Council, on the basis of proposals by the Commission,
to establish minimum standards ensuring an adequate level of legal aid in cross-border
cases throughout the Union as well as special common procedural rules for simplified
and accelerated cross-border litigation on small consumer and commercial claims, as
well as maintenance claims, and on uncontested claims. Alternative, extra-judicial
procedures should also be created by Member States.

Common minimum standards should be set for multilingual forms or documents to be
used in cross-border court cases throughout the Union. Such documents or forms should
then be accepted mutually as valid documents in all legal proceedings in the Union.

Having regard to the Commission's communication, minimum standards should be
drawn up on the protection of the victims of crime, in particular on crime victims' access
to justice and on their rights to compensation for damages, including legal costs. In
addition, national programmes should be set up to finance measures, public and non-
governmental, for assistance to and protection of victims.

Mutual recognition of judicial decisions

33.

34.

35.

Enhanced mutual recognition of judicial decisions and judgements and the necessary
approximation of legislation would facilitate co-operation between authorities and the
judicial protection of individual rights. The European Council therefore endorses the
principle of mutual recognition which, in its view, should become the comerstone of
judicial co-operation in both civil and criminal matters within the Union. The principle
should apply both to judgements and to other decisions of judicial authorities.

In civil matters the European Council calls upon the Commission to make a proposal for
further reduction of the intermediate measures which are still required to enable the
recognition and enforcement of a decision or judgement in the requested State. As a
first step these intermediate procedures should be abolished for titles in respect of small
consumer or commercial claims and for certain judgements in the field of family
litigation (e.g. on maintenance claims and visiting rights). Such decisions would be
automatically recognised throughout the Union without any intermediate proceedings or
grounds for refusal of enforcement. This could be accompanied by the setting of
minimum standards on specific aspects of civil procedural law.

With respect to criminal matters, the European Council urges Member States to speedily
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ratify the 1995 and 1996 EU Conventions on extradition. It considers that the formal
extradition procedure should be abolished among the Member States as far as persons
are concerned who are fleeing from justice after having been finally sentenced, and
replaced by a simple transfer of such persons, in compliance with Article 6 TEU.
Consideration should also be given to fast track extradition procedures, without prejudice
to the principle of fair trial. The European Council invites the Commission to make
proposals on this matter in the light of the Schengen Implementing Agreement.

36. The principle of mutual recognition should also apply to pre-trial orders, in particular to
those which would enable competent authorities quickly to secure evidence and to seize
assets which are easily movable; evidence lawfully gathered by one Member State's
authorities should be admissible before the courts of other Member States, taking into
account the standards that apply there.

TAMPERE

37. The European Council asks the Council and the Commission to adopt, by December
2000, a programme of measures to implement the principle of mutual recognition. In
this programme, work should also be launched on a European Enforcement Order and
on those aspects of procedural law on which common minimum standards are
considered necessary in order to facilitate the application of the principle of mutual
recognition, respecting the fundamental legal principles of Member States.

VII. Greater convergence in civil law

38. The European Council invites the Council and the Commission to prepare new
procedural legislation in cross-border cases, in particular on those elements which are
instrumental to smooth judicial co-operation and to enhanced access to law, e.g.
provisional measures, taking of evidence, orders for money payment and time limits.

39. As regards substantive law, an overall study is requested on the need to approximate
Member States’ legislation in civil matters in order to eliminate obstacles to the good
functioning of civil proceedings. The Council should report back by 2001.

C. A UNIONWIDE FIGHT AGAINST CRIME

40. The European Council is deeply committed to reinforcing the fight against serious
organised and transnational crime. The high level of safety in the area of freedom,
security and justice presupposes an efficient and comprehensive approach in the fight
against all forms of crime. A balanced development of unionwide measures against
crime should be achieved while protecting the freedom and legal rights of individuals
and economic operators.

VIII. Preventing crime at the level of the Union

41. The European Council calls for the integration of crime prevention aspects into actions
against crime as well as for the further development of national crime prevention
programmes. Common priorities should be developed and identified in crime
prevention in the external and internal policy of the Union and be taken into account
when preparing new legislation.
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42.

The exchange of best practices should be developed, the network of competent national
authorities for crime prevention and co-operation between national crime prevention
organisations should be strengthened and the possibility of a Community funded
programme should be explored for these purposes. The first priorities for this co-
operation could be juvenile, urban and drug-related crime.

IX. Stepping up co-operation against crime

43,

44,

45.

46.

47.

48.

Maximum benefit should be derived from co-operation between Member States'
authorities when investigating cross-border crime in any Member State. The European
Council calls for joint investigative teams as foreseen in the Treaty to be set up without
delay, as a first step, to combat trafficking in drugs and human beings as well as
terrorism. The rules to be set up in this respect should allow representatives of Europol
to participate, as appropriate, in such teams in a support capacity.

The European Council calls for the establishment of a European Police Chiefs
operational Task Force to exchange, in co-operation with Europol, experience, best
practices and information on current trends in cross-border crime and contribute to the
planning of operative actions.

Europol has a key role in supporting unionwide crime prevention, analyses and
investigation. The European Council calls on the Council to provide Europol with the
necessary support and resources. In the near future its role should be strengthened by
means of receiving operational data from Member States and authorising it to ask
Member States to initiate, conduct or coordinate investigations or to create joint
investigative teams in certain areas of crime, while respecting systems of judicial control
in Member States.

To reinforce the fight against serious organised crime, the European Council has agreed
that a unit (EUROJUST) should be set up composed of national prosecutors,
magistrates, or police officers of equivalent competence, detached from each Member
State according to its legal system. EUROJUST should have the task of facilitating the
proper coordination of national prosecuting authorities and of supporting criminal
investigations in organised crime cases, notably based on Europol's analysis, as well as
of co-operating closely with the European Judicial Network, in particular in order to
simplify the execution of letters rogatory. The European Council requests the Council to
adopt the necessary legal instrument by the end of 2001.

A European Police College for the training of senior law enforcement officials should be
established. It should start as a network of existing national training institutes. It should
also be open to the authorities of candidate countries.

Without prejudice to the broader areas envisaged in the Treaty of Amsterdam and in the
Vienna Action Plan, the European Council considers that, with regard to national criminal
law, efforts to agree on common definitions, incriminations and sanctions should be
focused in the first instance on a limited number of sectors of particular relevance, such
as financial crime (money laundering, corruption, Euro counterfeiting), drugs trafficking,
trafficking in human beings, particularly exploitation of women, sexual exploitation of
children, high tech crime and environmental crime.
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49. Serious economic crime increasingly has tax and duty aspects. The European Council
therefore calls upon Member States to provide full mutual legal assistance in the
investigation and prosecution of serious economic crime.

50. The European Council underlines the importance of addressing the drugs problem in a

comprehensive manner. It calls on the Council to adopt the 2000-2004 European
Strategy against Drugs before the European Council meeting in Helsinki.

X. Special action against money laundering

51. Money laundering is at the very heart of organised crime. It should be rooted out
wherever it occurs. The European Council is determined to ensure that concrete steps
are taken to trace, freeze, seize and confiscate the proceeds of crime.

TAMPERE

52. Member States are urged to implement fully the provisions of the Money Laundering
Directive, the 1990 Strasbourg Convention and the Financial Action Task Force
recommendations also in all their dependent territories.

53. The European Council calls for the Council and the European Parliament to adopt as
soon as possible the draft revised directive on money laundering recently proposed by
the Commission.

54. With due regard to data protection, the transparency of financial transactions and
ownership of corporate entities should be improved and the exchange of information
between the existing financial intelligence units (FIU) regarding suspicious transactions
expedited. Regardless of secrecy provisions applicable to banking and other commercial
activity, judicial authorities as well as FIUs must be entitled, subject to judicial control, to
receive information when such information is necessary to investigate money
laundering. The European Council calls on the Council to adopt the necessary provisions
to this end.

55. The European Council calls for the approximation of criminal law and procedures on
money laundering (e.g. tracing, freezing and confiscating funds). The scope of criminal
activities which constitute predicate offences for money laundering should be uniform
and sufficiently broad in all Member States.

56. The European Council invites the Council to extend the competence of Europol to
money laundering in general, regardless of the type of offence from which the laundered
proceeds originate.

57. Common standards should be developed in order to prevent the use of corporations
and entities registered outside the jurisdiction of the Union in the hiding of criminal
proceeds and in money laundering. The Union and Member States should make
arrangements with third country offshore-centres to ensure efficient and transparent co-
operation in mutual legal assistance following the recommendations made in this area
by the Financial Action Task Force.

58. The Commission is invited to draw up a report identifying provisions in national banking,

financial and corporate legislation which obstruct international co-operation. The Council
is invited to draw necessary conclusions on the basis of this report.
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D. STRONGER EXTERNAL ACTION

59.

60.

61.

62.

The European Council underlines that all competences and instruments at the disposal
of the Union, and in particular, in external relations must be used in an integrated and
consistent way to build the area of freedom, security and justice. Justice and Home
Affairs concerns must be integrated in the definition and implementation of other Union
policies and activities.

Full use must be made of the new possibilities offered by the Treaty of Amsterdam for
external action and in particular of Common Strategies as well as Community
agreements and agreements based on Article 38 TEU.

Clear priorities, policy objectives and measures for the Union’s external action in Justice
and Home Affairs should be defined. Specific recommendations should be drawn up by
the Council in close co-operation with the Commission on policy objectives and
measures for the Union’s external action in Justice and Home Affairs, including questions
of working structure, prior to the European Council in June 2000.

The European Council expresses its support for regional co-operation against organised
crime involving the Member States and third countries bordering on the Union. In this
context it notes with satisfaction the concrete and practical results obtained by the
surrounding countries in the Baltic Sea region. The European Council attaches particular
importance to regional cooperation and development in the Balkan region. The
European Union welcomes and intends to participate in a European Conference on
Development and Security in the Adriatic and lonian area, to be organised by the Italian
Government in ltaly in the first half of the year 2000. This initiative will provide valuable
support in the context of the South Eastern Europe Stability Pact.
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ASYLUM AFTER TAMPERE
The EU asylum agenda following the Tampere
Summit

The Tampere Summit Conclusions represent an important landmark in the development of
a European asylum and migration strategy. The Conclusions in themselves do not prescribe
the contents of the future European Union asylum and migration instruments to be
developed pursuant to the entry into force of Title IV of the Amsterdam Treaty. Yet they give
political impetus to, and set the main orientations for, the future EU policy in the area of
asylum and migration.

UNHCR’s POSITION

Asylum vs. Migration

The Conclusions include a reaffirmation of the right to seek asylum and call for the full and
inclusive application of the Geneva Convention. This is to be welcomed as a positive signal
that the future EU asylum system is to be developed on the basis of international protection
standards. It is refreshing to see that asylum policy is dealt with up-front in the Conclusions
rather than as a final afterthought. Also, protection considerations precede those of border
control and measures aimed at stemming illegal immigration.

The separate chapter aimed at improving the integration of third country nationals residing
legally on the territory of Member States also includes a number of positive intentions,
including efforts to step up the fight against racism and xenophobia. The Conclusions also
underline the need for approximation of national legislations on the conditions for admission
and residence of aliens.

The Conclusions refer to asylum and migration policies as distinct, although inter-related
areas, and contain separate paragraphs on asylum, legal migration, illegal immigration and
cooperation with source countries. The Conclusions affirm that asylum is an absolute human
right, while migration is seen as being conditioned by socio-economic, demographic, judicial
and police cooperation factors. Yet the close relationship between asylum and migration calls
for a reflection over the inter-linkage of the various legal instruments and common policies
to be developed in these areas, as well as the sequence of their development.

While the Conclusions affirm the need for guarantees for those who seek access to and
protection in the EU Member States, they also call for vigorous measures to stem illegal
immigration, reinforce border controls and combat trafficking in human beings. The
Conclusions do not spell out how to balance guarantees to offer protection to those in need
of it with measures to stem illegal immigration. There is, therefore, a risk that access to
territory and to the asylum procedure will be undermined if stringent controls are put in place
without sufficient guarantees addressing the situation of persons seeking protection.

Towards a single or a common asylum system?

The Tampere Conclusions spell out a clear commitment to iron out the differences between the
asylum policies and laws of individual EU Member States. The Conclusions establish the main
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elements of a common European asylum system, in terms of asylum procedures, reception
conditions and, eventually, a uniform refugee status. The intention as expressed in the
Conclusions to establish a common asylum system should be taken as a clear signal that EU
Member States want to move beyond minimum levels of harmonisation and approximation of
their asylum laws and policies. Whether this will be realised remains to be seen.

In this context it is important to note that the Summit Conclusions call for a common asylum
system, not a single system. This is probably more than merely a semantic issue, since clear
differences of opinion on the future of the Union's competence in asylum matters underlie
this question. A single, uniform system implies full harmonisation of standards and
procedures.

Yet a number of Member States have expressed doubts about the feasibility or desirability of
establishing such a system and prefer to identify a set of common standards arising from a
comparison of the standards governing their asylum policies and practices. While UNHCR
would certainly see advantages in a single system, the key issue for the Office is that the
sights of Governments remain firmly fixed on high protection standards.

What level of protection?

Despite their overall positive tone, the Tampere Conclusions do not actually set the detail nor
the level of future protection standards for the future common asylum system. While
Conclusions of this kind cannot be expected to do so, it is now up to the drafters of the future
asylum instruments (the Commission), as well as for those who will have to negotiate their
adoption (the Council, and to a certain extent, the European Parliament) to agree on the
contents of the protection offered in the future instruments.

Some Member States have already announced that they will stick to a strict interpretation of
the language of the asylum provisions of the Amsterdam Treaty, that is the adoption of
minimum standards. This entails the risk that the minimum will develop into the maximum,
particularly if the rule of unanimity voting is to be maintained during the next five years of
negotiations on draft instruments.

In order to avoid the acceptance of the lowest common denominator, Member States should
be called upon to negotiate a consistent set of common standards for each instrument, to be
developed within a coherent framework, and not by comparing the standards and
singularities of their present policies and practices. Moreover, the Commission may need
some encouragement to develop comprehensive proposals setting high protection standards,
prior to putting these on the negotiating table.

Partnership with countries of origin

The Tampere Conclusions include a brief chapter endorsing a comprehensive approach to
migration and asylum addressing political, human rights and development issues in countries
and regions of origin and transit, as pioneered recently by the EU High Level Working Group
on Migration and Asylum. Partnership with countries of origin and third countries concerned
will be a key element for the success of such a policy. The Conclusions call for a continuation
of the mandate of the High Level Working Group and the drawing up of further Action Plans
following the adoption of a first set of such Plans as elaborated by the Group. UNHCR has
welcomed the establishment of the Group and has provided inputs into the drawing up of
the Action Plans.
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Now that the implementation phase has begun, UNHCR will see to it that the protection
dimension of the Action Plans receives at least as much attention as the control measures
spelled out in the Plans. Implementing the Action Plans needs to be predicated upon
Member States’ continued acceptance of asylum-seekers and migrants on their territory,
combined with efforts to address effectively the root causes of flight and migration, measures
strengthening the reception and protection capacities of countries neighbouring countries of
origin, and increased political and financial support for voluntary return programmes, provided
the security and political situation in countries of origin allows for sustainable reintegration.

The post-Tampere asylum agenda

Now that the Tampere Summit has promulgated its political guidelines for the EU asylum law-
making process, the Commission and Member States are preparing for an intensive period
of elaborating and negotiating proposals for Regulations and Directives. The Commission is
at present drawing up its “scoreboard” in order to set an agreed agenda and time-table for
the introduction and adoption of the various legal instruments. The 1998 Vienna Action Plan
of the Council and Commission identified a time-table of two and five years for the adoption
of the various asylum and migration instruments, yet this has proven to be too ambitious. A
revision of this time-table offers an opportunity to re-think the sequence with which the
various asylum instruments can best be prepared and adopted.

UNHCR’s POSITION

UNHCR reiterates its call that the EU Member States and the Commission seize the
opportunity to rethink the order of priority for developing the various asylum instruments. A
coherent, protection-based asylum strategy should start with a common understanding of the
interpretation and application of the definition of a “refugee” and the content and legal basis
of the refugee status. Following agreement on the scope and contents of the refugee status,
a common approach to complementary forms of protection can be developed.
Simultaneously, the Council and Commission should work towards common standards for
asylum procedures. Once these core elements of material and asylum law have been
adopted, the Council and Commission can elaborate a common approach to practical devices
such as a common temporary protection regime in situations of mass influx, a functioning
“Dublin” mechanism regulating allocation of responsibility for examining asylum applications,
or a European burden-sharing mechanism. It should be recalled that the Tampere
Conclusions contain rather timid language on these subjects.

It is in the hands of the Council, Commission and the European Parliament to ensure that the
asylum-related provisions of the Amsterdam Treaty do not simply reinforce the restrictive
trends of the 1990’s, but that they place refugee protection on a proper footing in harmony
with the aims of freedom, security and justice to which the European Union aspires. The
Tampere Conclusions constitute a positive point of departure towards achieving this end.

The Tampere Conclusions affirm that asylum is an absolute human right, while migration is
seen as being conditioned by socio-economic, demographic, judicial and police cooperation
factors.

A coherent, protection-based asylum strategy should start with a common understanding of

the interpretation and application of the definition of a “refugee” and the content and legal
basis of the refugee status.
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EU DECLARATION ON THE 50th ANNIVERSARY
OF THE 1951 CONVENTION RELATING TO THE
STATUS OF REFUGEES

On the occasion of the 50th anniversary of the 1951 Convention relating to the Status of
Refugees, the European Union, founded on the indivisible, universal values of human dignity,
freedom, equality and solidarity, reaffirms its commitment to this unique instrument as the
foundation of the international regime for the protection of refugees.

The European Union recalls its solemn declaration made at the Tampere Summit that the
future Common European Asylum System must be based on the full and inclusive application
of the 1951 Convention, and reaffirms its attachment to the absolute respect of the right to
asylum, as recognised in particular in the EU Charter of Fundamental Rights.

DECLARATIONS

The European Union calls on all States that have not yet done so to ratify the 1951
Convention and 1967 Protocol, and calls on those States which have made geographical
limitations and others reservations to reconsider these, so as to ensure universal application
of its provisions.

The European Union recognises the unique mandate of UNHCR and the importance of its
efforts to protect, and promote durable solutions for, refugees and other people in need of
international protection who are of its concern. It notes the significant importance for
Contracting States to cooperate with UNHCR in order to facilitate its duty of supervising the
application of the provisions of the Convention. The European Union stands ready to continue
its partnership with UNHCR in order to ensure effective refugee protection and assistance.

On this auspicious day, the European Union reaffirms its strong commitment to assist and
protect all those, men, women and children, who are compelled against their will to leave
their homes and their country in order to escape fear of persecution and severe human rights
violations
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STRENGTHENING THE TAMPERE PROCESS
UNHCR's recommendations to the Laeken
Summit

. INTRODUCTION

1. The special meeting of the European Council on 15-16 October 1999 in Tampere was
a landmark in the development of common asylum and migration policies. The Tampere
Council underscored that the freedom, security and justice enjoyed by citizens of the
European Union must be accessible to "those whose circumstances lead them justifiably
to seek access to [the Union's] territory."

UNHCR’s POSITION

2. The United Nations High Commissioner for Refugees (UNHCR) hopes that the Laeken
European Council will give further impetus to the development of a common European
asylum system based on, as proclaimed by the Tampere Council, the "full and inclusive
application of the Geneva Convention" and "the absolute respect of the right to seek
asylum." In this 50th anniversary of the 1951 Convention, UNHCR calls on the Laeken
Summit to reaffirm the primacy of the Convention and its 1967 Protocol for the
international refugee protection regime.

3. The Laeken Summit takes place at a time of mobilisation of concerted action at the
European and global levels to combat effectively international terrorism. UNHCR recalls
that the 1951 Convention does not offer a safe haven for terrorists, nor does it extend
immunity from criminal prosecution. In fact, the Convention offers States the necessary
tools to exclude from refugee protection those guilty of terrorist acts.

I. DEVELOPING THE COMMON ASYLUM SYSTEM

4. UNHCR notes with appreciation that the Commission has put forward the entire set of
legislative proposals in the field of asylum set out in Article 63 of the Amsterdam Treaty.
UNHCR also welcomes the adoption in Council of two asylum-related Community
measures, namely, a Council Decision establishing a European Refugee Fund and a
Council Directive on minimum standards for giving temporary protection. With the
Laeken Summit taking place half way the five-year transition period set by the
Amsterdam Treaty for the establishment of the area of freedom, security and justice,
greater political resolve is required to achieve the Treaty's objectives and timetable.

5. In its comments to the various asylum-related legislative proposals from the
Commission, UNHCR has indicated how full compatibility between the key provisions of
the proposed instruments and international standards could be ensured. UNHCR
therefore reiterates its call on Member States to show strong commitment so that the
instruments to be adopted in Council will be based on high protection standards
meeting the requirements of justice for refugees. The result of Council negotiations must
avoid the lowest common denominator of protection.

6. The development of a common asylum system should have as its priority focus a
harmonised interpretation of the refugee definition within a full and inclusive application
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of the 1951 Convention. A common understanding of who qualifies as a refugee and
who does not should inform all other elements of the common asylum system. UNHCR
hopes that the Laeken Conclusions will provide policy guidance for the negotiations of
the future Community instrument on minimum standards for the qualification as a
refugee or as a beneficiary of subsidiary protection.

[1. MANAGING MIGRATION FLOWS

7.

Irregular migration is of concern to both receiving countries and countries of origin. The
issue of irregular migration is also currently entangled with that of asylum. UNHCR
therefore has a legitimate interest in ensuring that the problem of irregular migration is
effectively dealt with in a way that upholds refugee protection principles while
addressing the legitimate concerns of European States.

UNHCR hopes that the Laeken Summit will provide political guidance and set policy
orientations for constructive immigration policies for labour, family reunification or
studies. In UNHCR's view, such policies could result in an easing of the pressure on
asylum systems and switch the approach to where it should be: managing migration
through migration policies and managing the asylum system through asylum policies.

UNHCR also hopes that, as the European Union develops a common policy for labour
admission, attention will be given to the skilled and talented refugees in first countries
of asylum who can make a positive contribution to the labour market of the Union. A
special resettlement quota would simultaneously serve economic, humanitarian and
migration management objectives.

IV. THE EXTERNAL DIMENSION

10.

1.

12.

UNHCR notes the increased attention for the development of the external dimension of
the European Union's policies and practices. UNHCR welcomes such development and
calls on the Union to include a meaningful asylum component in EU assistance
programmes for third countries. UNHCR believes that assistance to, and co-operation
with, third countries in asylum and migration matters must be based on a proper
identification of the needs and priorities of these partner countries. UNHCR stands ready
to assist in developing more successful programmes aimed at ensuring protection and
achieving solutions.

UNHCR hopes that the Laeken Summit will call on the candidate countries in Central
Europe to strengthen their legislative and administrative arrangements in order to ensure
that their asylum systems meet European and international standards. Since the
candidate countries may not have adequate means to achieve these objectives and
thereby transform themselves from mere transit points to truly refugee-receiving
countries, further pre-accession assistance from the EU is needed -- including increased
financial support to UNHCR's current and planned capacity-building activities in those
countries.

As acknowledged by the Tampere Summit, a comprehensive approach is key to a
common European asylum and migration policy. UNHCR believes that the EU High
Level Working Group on Asylum and Migration can contribute to the implementation of
comprehensive, cross-pillar EU strategies to address irregular migration and mixed
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population movements in a protection-oriented manner. UNHCR calls upon the Laeken
Summit to provide the High Level Working Group with the necessary political and
financial support for a successful continuation of its work.

13. Achieving durable solutions for protracted refugee situations is a central element of an
integrated approach to forced population displacement. UNHCR has appealed to States
world-wide to support its efforts towards durable solutions for refugee situations:
voluntary repatriation to the country of origin, local integration in the countries of first
asylum or resettlement in other countries. The political, financial and humanitarian costs
of not finding durable solutions to the problems of refugees are much greater: refugees
will be degraded having to stay in camps for many years or they will be forced to go on
the move illegally using criminal networks. UNHCR therefore calls on the Laeken Summit
to reserve a certain percentage of EU development budgets for durable solutions in
countries of origin or of first asylum in the region, and to promote the ownership of host
governments to support these solutions.

UNHCR’s POSITION

14. UNHCR calls on the Laeken Summit to recognise the role of UNHCR as a partner in
meeting the challenges of effective refugee protection and solutions. UNHCR and the
European Union have a range of common interests: the European asylum agenda, the
asylum dimension of European enlargement, the interface between asylum and
migration, the prevention and management of humanitarian crises and the provision of
humanitarian aid, as well as the active search for durable solutions. It is hoped that the
Laeken Summit will give due consideration to the policy and funding considerations of
strengthened partnership between the Union and UNHCR.

UNHCR Geneva
November 2001

UNHCR Tool Boxes 63



»»» Tool Box Il: The Instruments

64 UNHCR Tool Boxes






Tool Box II: The Instruments »

EUROPEAN COUNCIL MEETING IN LAEKEN
14 AND 15 DECEMBER 2001

IV. STRENGTHENING THE AREA OF FREEDOM, SECURITY AND JUSTICE

37. The European Council reaffirms its commitment to the policy guidelines and objectives
defined at Tampere and notes that while some progress has been made, there is a need
for new impetus and guidelines to make up for delays in some areas. Holding Justice
and Home Affairs sessions at shorter intervals will help speed work up. It is also
important that decisions taken by the Union be transposed speedily into national legal
systems and that conventions concluded since the Maastricht Treaty came into force be
ratified as soon as possible.

A true common asylum and immigration policy

38. Despite some achievements such as the European Refugee Fund, the Eurodac
Regulation and the Directive on temporary protection, progress has been slower and less
substantial than expected. A new approach is therefore needed.

39. The European Council undertakes to adopt, on the basis of the Tampere conclusions
and as soon as possible, a common policy on asylum and immigration, which will
maintain the necessary balance between protection of refugees, in accordance with the
principles of the 1951 Geneva Convention, the legitimate aspiration to a better life and
the reception capacities of the Union and its Member States.

40. A true common asylum and immigration policy implies the establishment of the
following instruments:

- the integration of the policy on migratory flows into the European Union's foreign policy.
In particular, European readmission agreements must be concluded with the countries
concerned on the basis of a new list of priorities and a clear action plan. The European
Council calls for an action plan to be developed on the basis of the Commission
communication on illegal immigration and the smuggling of human beings;

- the development of a European system for exchanging information on asylum, migration
and countries of origin; the implementation of Eurodac and a Regulation for the more
efficient application of the Dublin Convention, with rapid and efficient procedures;

- the establishment of common standards on procedures for asylum, reception and family
reunification, including accelerated procedures where justified. These standards should
take account of the need to offer help to asylum applicants;

- the establishment of specific programmes to combat discrimination and racism.

41. The European Council asks the Council to submit, by 30 April 2002 at the latest,
amended proposals concerning asylum procedures, family reunification and the "Dublin
II" Regulation. In addition, the Council is asked to expedite its proceedings on other
drafts concerning reception standards, the definition of the term "refugee" and forms of
subsidiary protection.
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UNHCR : ASYLUM AFTER THE LAEKEN SUMMIT

On 14 and 15 December 2001, Heads of State and Government gathered in Laeken,
Belgium, to prepare for the future of the European Union. The Summit's Conclusions on
asylum and migration do not go beyond the ambitions set by the Tampere Conclusions, and
call for new impetus in implementing the asylum agenda. The Conclusions are silent on the
need for integrated, comprehensive strategies to address refugee challenges in the world at
large.

One of the main agenda items for the Laeken Summit was a review of progress made in the
establishment of the area of freedom, security and justice as called for by the Amsterdam
Treaty. Back in 1999, the Tampere Summit had set the political orientations and identified the
key elements of this process. The Laeken Summit was to provide the necessary impetus to
the negotiations on a number of important dossiers. It was also expected to comment on the
developing external dimension of the Union's migration and asylum policy.

UNHCR’s POSITION

The Laeken Conclusions include, indeed, various paragraphs on the common asylum and
migration policy. The Conclusions reaffirm the EU's commitment to the policy guidelines and
objectives defined at the Tampere Summit. They also acknowledge the need for new impetus
and guidelines to complete the building of the common asylum system in the short term. A
separate report evaluating progress since Tampere and submitted by the Presidency in
advance of the Summit had confirmed that the Amsterdam timetable and the Tampere
orientations must continue to serve as the basic guidance for developing the common policy
and strategy in justice and home affairs.

The Presidency report had acknowledged that in certain specific matters impetus must be
given to unblock the current stalemate in negotiations. This, it was recognised, is particularly
the case of some of the asylum instruments, such as those on asylum procedures, reception
conditions for asylum-seekers and the successor instrument to the Dublin Convention, as well
as for the instruments regulating family reunion and the status and right of long-term
residents.

The Laeken review of the Tampere process took place at a time when some Member States
were questioning the extent to which harmonisation in asylum and migration is to needed.
Some observers had also expressed doubts whether the package of individual asylum
instruments as proposed by the Commission was the way forward to put in place a coherent
and complete system. In the end, the Laeken Summit endorsed the approach decided on in
Tampere, by calling on the Council to continue negotiating the proposed legislative
instruments in asylum and migration, albeit on the basis of some modified proposals,
including revised draft Directives on asylum procedures and family reunion.

The asylum legislative agenda

Prior to the Laeken Summit UNHCR had submitted a list of recommendations arguing that
the quality and detail of the asylum instruments as proposed by the Commission must be
preserved, as well as the timetable for their adoption. Following the Laeken Summit, it
remains to be seen whether the Council will live up to the expectations to put the common
asylum system in place by 2004. In the view of UNHCR, the main challenge will be to adopt
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common standards of sufficient quality and detail, in accordance with standards developed
at the international level during the last decade. Member States should avoid adopting a
minimalist approach based on the lowest common denominator by scaling down their
ambitions through a mere approximation of national policies and practices.

Some Member States appear to favour the adoption of asylum instruments setting out
general principles of law and policy and leaving them a large margin of discretion to regulate
the detail of their asylum systems. UNHCR believes there is need for a more prescriptive
approach, through the adoption of a set of binding common standards which are sufficiently
detailed to ensure a consistent implementation of key elements of procedural and material
asylum law throughout the Union. Failing this, some Member States will continue to be
confronted with serious pressures on their systems as a result of a disproportionate number
of applications, whereas others will be much less affected. The adoption of a coherent set of
common standards and guidelines is both in the interest of asylum administrations and to
the benefit of asylum-seekers, ensuring a similar level of protection and efficiency in asylum
practice throughout the Union. The adoption of the various elements constituting the
common asylum system could best follow an agreed sequence, based on a common
understanding of who qualifies as a refugee and who does not. Otherwise there is a risk that
the common asylum system will be built in a fragmentary manner and ultimately will lack the
necessary coherence.

Asylum vs. Migration

The Laeken Conclusions refer to the need to balance Member States' protection obligations
with the need to adopt sound and manageable admission policies for migrants. According to
the Conclusions, the capacities of Member States to admit third-country nationals must be a
factor in developing common asylum policies. UNHCR recalls that, while burden-sharing
arrangements are essential to preserve the viability of asylum and protection systems, the
number of applicants seeking asylum on the territory of the European Union has been limited
so far in comparison to other regions in the world at large. Moreover, Member States have
an obligation, as reiterated at the Tampere Summit, to ensure access and offer protection to
those who seek safety on their territory.

The need to develop common asylum standards and common migration policies in parallel
remains one of the important challenges for the Union. The Union's preoccupation with illegal
immigration, migrant smuggling and human trafficking is legitimate and common measures
are needed to address these phenomena. Recently, the risk of abuse of admission policy -
for asylum or migratory purposes - by those involved in terrorism has been highlighted.
Common measures addressing irregular movement and criminal behaviour must, however,
include protection safeguards in order to ensure that those with legitimate protection needs
will not be prevented from seeking access to safety.

The Laeken Conclusions call for an action plan to prevent and combat illegal immigration and
smuggling and trafficking in human beings, to be based on a recent Commission
Communication on the issue. The Conclusions also emphasise the need to conclude
readmission agreements with third countries. The various measures aimed at preventing and
controlling irregular movement should be balanced, however, with Member States'
obligations to provide protection to all those whose movements, while often irregular, are
propelled for refugee-related reasons. Migration instruments must include protection
safeguards and practitioners must be trained to implement these in practice.
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The external dimension

The Laeken Conclusions emphasise the integration of migration policy into the European
Union's foreign policy, yet remain silent on how this is to be achieved. There is no mention
of the external dimension of the developing common asylum and migration policy. Nor is
there a critical analysis of the work undertaken so far by the High Level Working Group on
Migration and Asylum, aimed at improving the Union's migration management from an
integrated, cross-pillar policy perspective.

UNHCR had called on the Summit to highlight the need for asylum capacity-building in EU
assistance programmes for third countries, particularly candidate countries, based on a proper
identification of the needs and priorities of these partner countries. Such assistance should
include support for developing fair and efficient asylum procedures, as well as facilities for
humane reception of asylum-seekers and sustainable reintegration of refugees. The current
interest of the Union to support countries in Eastern Europe, the Western Balkans and the
Mediterranean basin in improving their capacity to control migratory flows, strengthening their
border management and combating various forms of organised crime, including human
trafficking and the terrorist threat, must be complemented with support for institution-building
in asylum.

UNHCR’s POSITION

Towards comprehensive approaches

The Tampere Summit recognised the need for the Union to develop a comprehensive
approach to migration addressing political, human rights, and development issues in
countries of origin and transit. It also called for greater coherence of internal and external
Union policies, based on strengthened partnership with third countries, in order to bring the
Union's foreign policy, trade and aid, social policy and action in justice and home affairs
together when addressing particular refugee and migration challenges.

The Laeken Conclusions do not comment on this essential element of the Union's
developing migration and asylum strategy. Comprehensive strategies are however needed to
address the cycle of (internal) displacement, reception in the region, admission in
industrialised countries, and return to the country or region of origin. Such strategies include
preventative action, measures to address root causes of forced migratory flows and support
for durable solutions, inter alia through the promotion of respect for human rights,
participatory democracy and strengthening of the rule of law, the delivery of humanitarian aid,
reconstruction and development assistance and economic support as well as co-operation in
societal, judicial and law enforcement matters. The involvement of the European Union in the
crisis recently experienced in the former Yugoslav Republic of Macedonia shows that such an
integrated approach, based on the use of the various policies and instruments as well as the
involvement of various actors, is possible and have the desired results.

Achieving durable solutions for protracted refugee situations remains a central element of any
comprehensive strategy to address forced population displacement. The political, financial
and humanitarian costs of not finding durable solutions to such situations are much greater:
refugees having to stay in camps close to their country of origin for many years see no other
solution than to go on the move illegally, often using criminal networks, and bearing
increasing societal and financial pressure on asylum systems in the industrialised world.

UNHCR had proposed to the Laeken Summit to reserve a certain percentage of EU
development budgets for durable solutions in the countries of origin or of first asylum in the
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region, and to promote the ownership of host governments to support these solutions. In
addition, UNHCR has called on the Union to develop a common policy for resettlement of
refugees with special needs or skills from refugee camps to EU countries, provided this is
considered as complementary and without prejudice to proper treatment of asylum
applications lodged spontaneously at the borders or on the territory of EU Member States.

UNHCR believes that the High Level Working Group can contribute to the implementation of
comprehensive strategies, provided its mandate and its activity undertaken so far be
reviewed. Its action should include a distinct focus on refugee protection and assistance to
balance the various activities aimed at better management and control of migratory flows.
Increased co-ordination between involved departments is needed, and, generally, sufficient
political and financial support for a successful continuation of its work.. Also, meaningful
partnership with third countries can be achieved only if the latter are involved in drawing up
joint operational strategies at an early stage.

UNHCR has called on the European Union to strengthen its partnership with UNHCR in the
search for durable solutions of refugee problems. A range of common interests tie the Union
and UNHCR together: the European asylum agenda, the asylum dimension, the inter-face
between asylum and migration, the prevention and management of humanitarian crisis and
the provision of humanitarian aid, and last but not least the search for durable solutions to
often protracted refugee problems. It is hoped that the Union will show the necessary political
will and release the financial and human resources needed to realise this common agenda.
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CHARTER OF FUNDAMENTAL RIGHTS OF

THE EUROPEAN UNION
December 2001

Article 18
Right to asylum

The right to asylum shall be guaranteed with due respect for the rules of the Geneva
Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status of
refugees and in accordance with the Treaty establishing the European Community.

CHARTER

Article 19 _ .
Protection in the event of removal, expulsion or extradition

1. Collective expulsions are prohibited.
2. No one may be removed, expelled or extradited to a State where there is a serious risk

that he or she would be subjected to the death penalty, torture or other inhuman or
degrading treatment or punishment.
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COMMUNICATION FROM THE COMMISSION TO
THE COUNCIL AND THE EUROPEAN
PARLIAMENT TOWARDS A COMMON ASYLUM
PROCEDURE AND A UNIFORM STATUS, VALID
THROUGHOUT THE UNION, FOR PERSONS
GRANTED ASYLUM

COM(2000) 755 final

ASYLUM INSTRUMENTS

Brussels, 22.11.2000

PREFACE

Point 15 of the Presidency Conclusions of the Tampere European Council (15 and 16
October 1999) states: ‘In the longer term, Community rules should lead to a common
asylum procedure and a uniform status for those who are granted asylum valid throughout
the Union’. The Commission was asked to prepare a communication on this matter.

In June 2000 the Portuguese Presidency organised a European Conference on the issue of
a common European asylum system. The discussions on a common asylum procedure and
a uniform refugee status provided many leading political figures, including a number of
Ministers, the Office of the United Nations High Commissioner for Refugees (HCR) and other
international organisations, representatives of the academic world and NGOs, with an
opportunity to explore a variety of avenues on an informal basis.

This Communication sets out the Commission'’s thinking on this procedure and this status. Its
purpose is not to propose one or more ready-made systems but to launch a debate in the
Community on the longer-term prospects. The range of solutions and tools is quite extensive.
The Commission's intention is to take an ambitious approach to all the questions and certain
possible scenarios so that the Council, Parliament and the various organisations concerned
by asylum policy can engage in a full discussion and come up with precise guidelines.

The Communication begins by looking at the context and objectives of the common
procedure and the uniform status; it is important to take account of the flows confronting the
Member States and the nature of the legal environment before considering common
objectives and proposing a scope suitable for the European Union.

It goes on to consider the possibilities of a common procedure, either through a limited
procedural approach or through a more fully integrated approach, and the possibilities of a
uniform status. It stresses the need to reach common analysis underlying the procedure and
the status. Finally, the Commission proposes a general structure and a method for examining
the communication.

In asylum matters, the Commission recalls that since May 1999 it has laid the following
initiatives before the Council and Parliament: EURODAC Regulation on finger-printing asylum-
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seekers (which the Council will be adopting in the coming weeks), Directive on family
reunification, Decision on a European Refugee Fund (adopted by the Council in September
2000), Directive on temporary protection in the event of a mass influx of displaced persons,
Directive on asylum procedures (grant and withdrawal of refugee status). Its intention is to
add the following items to this legislative package by the end of 2001: reception of asylum-
seekers, criteria and mechanisms for determining the State responsible for examining an
asylum request (Community instrument to succeed the Dublin Convention), rules on the
recognition and content of refugee status and subsidiary forms of protection offering an
appropriate status.

CONTENTS
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PART I: THE CONTEXT AND OBIJECTIVES OF A COMMON
PROCEDURE AND A UNIFORM STATUS VALID THROUGHOUT
THE UNION

1.1 The asylum situation in the European Union

The sources of international protection in the Member States of the European Union are, of
course, the Geneva Convention of 1951 on the status of refugees and the 1967 Protocol,
national constitutional and legislative provisions and other international Conventions and the
consequences in asylum terms of compliance with the European Human Rights Convention
(ECHR - Article 3) and the Convention against Torture (Article 3 again), and in certain cases
the Convention on the Rights of the Child. In some Member States administrative practices
are of considerable importance in terms of the general offer of protection. The role of national
court and of the European Court of Human Rights decisions are vital in developing the law
relating to asylum in the Member States. Generally speaking, the presence of individual
persecution (the key element of the Geneva Convention) is not in fact the sole ground on
which asylum is granted in Europe, even if the Geneva Convention is the central pillar of the
edifice.

Article 18 of the Charter of Fundamental Rights in the European Union provides that the right
of asylum is guaranteed in compliance with the rules of the Geneva Convention and in
accordance with the Treaty establishing the European Community, and Article 19(2) provides
that ‘No one may be removed, expelled or extradited to a State where there is a serious risk
that he or she would be subjected to the death penalty, torture or other inhuman or
degrading treatment or punishment’. Any attempt to grasp the reality of the phenomenon of
asylum in Europe has to be based on a medium- and long-term analysis. The number of
asylum requests in the Union declined sharply from its peak in 1992-93, but rose again from
mid-1996. The Member States, moreover, are affected by incoming flows in varying degrees:
while some experienced stable or even declining demand (Germany's share fell to no more
than 25% of the EU total in 1999), others (UK, B, for example) have faced a sharp rise in
demand in the last two years or so.

ASYLUM INSTRUMENTS

Graphs — Eurostat Estimates: Sources -Member States and Eurostat
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Admissions to refugee status as defined in the Geneva Convention were fairly stable in
absolute terms in the early 1990s, despite variations in demand, but in the last few years
there has been something of a decline. This may be explained by the following reasons:

measures adopted by the Member States or the European Union which diverted certain
flows of refugees to other destinations or deterred certain refugees from seeking asylum;
the hypotheses put forward by some that migratory flows are actually mixed,
witheconomic migration underlying asylum requests and inevitably raising the rejection
rate;

a growing mismatch between the nature of demand and the criteria of the Geneva
Convention. The major cause for this is the proliferation of armed conflicts generating
situations of widespread insecurity and human rights violations that are difficult to fit
within the definition of persecution as traditionally interpreted for the purposes of the
Geneva Convention in Europe. It would be unreliable to try to explain the decline in
admissions to refugee status as a proportion of total admissions in the Union by a more
and more restrictive interpretation of the Geneva Convention in such situations. For one
thing, requests emanating from countries where individual persecution comes in easily
identifiable forms continue to correspond to high rates of admission to refugee status.
For another, trends in decisions given by appellate courts suggest that new situations are
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being brought within the Geneva Convention. But these trends generate problems of
divergence in case-law that are not conducive to the emergence of a European area. In
any event, consideration also has to be given to the other means whereby the Member
States meet expressed needs for protection. The Member States have developed
additional or subsidiary forms of protection so as to give asylum-seekers proper
protection where they are not covered by the Geneva Convention but still need
international protection. Article 3 of the ECHR plays a vital role here. These forms of
protection have emerged without any coordination, and are constantly evolving in all the
Member States. In many of them, subsidiary forms of protection are more numerous
than the number of cases of recognition of refugee status under the Geneva
Convention.'

ASYLUM INSTRUMENTS

1.2 The challenges and objectives of a common asylum procedure and
a uniform status

The definition of guidelines for a common procedure and a uniform status demands a
consensus on the challenges and objectives to be met. The Commission proposes the
following as a basis:

Following on from the Tampere conclusions, adopt clear principles offering guarantees
to those who are legitimately seeking protection in the European Union and seeking
access to its territory. These principles must remain firmly attached to respect for the
Geneva Convention and other relevant human rights instruments and supply the basis
for a capacity to meet humanitarian needs on the basis of solidarity;
Absolutely respect the right to seek asylum; apply the Geneva Convention in full and
inclusively; ensure that nobody will be sent to a country where he faces the renewed
risk of persecution, in other words maintain the principle of non-refoulement.
Allow the Member States to identify those who genuinely need protection and respond
properly to situations of vulnerability. The rules adopted must be fair and effective and
underlie rapid high-quality decision-making;
Develop a procedure and a status within the context of common migration policy that
covers all aspects (partnership with countries of origin, fair treatment for third-country
nationals, management of migratory flows). In particular:
- preserve the specificity of humanitarian admission and asylum in the European Union
as distinct from other grounds for admission;
balance absolute respect for the specificity of humanitarian admission against the
legitimate objectives of preventing and combating illegal immigration.

1) For example, in 1998 and 1999, the proportion of subsidiary statuses in relation to Geneva Convention statuses at
least doubled in the Netherlands, Greece, Finland, Sweden, Denmark and Portugal. In other Member States that have
recently introduced subsidiary forms of protection (Austria, France, Spain), there has been a steady increase. In
Germany and the United Kingdom, subsidiary statuses account for a constant substantial proportion of positive
protection decisions.
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In this context, the Commission believes that the Member States would be better placed to
combat what is presented as a real abuse of the asylum system if they had a wide range of
open and transparent immigration management policies taking better account of the
economic and demographic situations of the Member States. The complex links between
these dimensions will be explored in a separate communication.

Limit secondary movements influenced solely by the diversity of applicable rules.
Divergent asylum policies in the different Member States must disappear and an effort
must be made to harmonise conditions in order to avoid negative effects for the
Member States’ interests. Refugees and persons seeking protection must be eligible
overall for the same conditions as to examination of their request and for the same
conditions as to protection and residence, whichever Member State is concerned. Those
who do not need protection or no longer need it must also receive equivalent treatment.
Consider the first stage referred to in paragraphs 14, 16 and 17 of the Tampere
conclusions and in the scoreboard presented in spring 2000 as the pillar on which a
common procedure and a uniform status can be built.

Base the rules on the Treaty and respect the principles of subsidiarity and proportionality.
Since these rules fall within the general context of the development of the European
Union as an area of freedom, security and justice, they must help to secure the broadest
possible freedom of movement of persons.

Consult the relevant international organisations, in particular the HCR on the basis of
Declaration No 17 annexed to the Amsterdam Treaty.

1.3 Scope

Given the available information on migratory flows, the elements set out at point 1.1, the
different types of needs for international protection, the very terms of the Treaty and the
Tampere conclusions regarding a common European asylum system, the objectives set out
above, and in particular the objective of efficiency and balance, the common procedure and
uniform status must be applied to all international protection needs and not only those
covered by the Geneva Convention.

The Commission believes it is important to begin by clarifying one point in particular: the
purpose of the common procedure and the uniform status is not to organise the recognition
of Geneva-Convention refugee status or subsidiary protection by means of individual positive
or negative decisions taken by a Community body. This option would be utterly incompatible
with the proportionality and subsidiarity principles. And it would entail the establishment of a
specific judicial body to hear appeals against individual decisions.

In the context of a common procedure and a uniform status, it might be possible at a second
stage to envisage deepening the mechanisms and content of temporary protection in the
event of a mass influx of displaced persons. The objective of the directive proposed in May
2000 is to establish fair and balanced minimum rules and mechanisms enabling the Member
States to deal with a mass influx. The Commission nevertheless addresses these issues in this
communication.
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PART II: FROM A LIMITED COMMON PROCEDURE TO AN
INTEGRATED COMMON PROCEDURE

2.1 Second-stage procedural standards

The purpose of the proposal for a directive on minimum standards on procedures in Member
States for granting and withdrawing refugee status is to establish in the short term a minimum
level of harmonisation of the rules applicable in the matter in the Community. It does not
require the Member States to apply uniform procedures. They thus retain their national
systems subject to respect for certain norms and conditions regarding competent authorities
and the applicable procedures. This is an initial measure in that it also leaves the Member
States free to decide whether or not to apply the norms in subsidiary protection procedures
for persons who have been determined not to be refugees.

ASYLUM INSTRUMENTS

At a second stage, the definition of a common procedure implies restricting the possibilities
for options in the areas where the first stage allows a degree of flexibility or the possibility of
derogating from certain provisions. With a view to laying down a common procedure, it would
be necessary to restrict the scope for flexibility given to the Member States as regards powers
at first instance and on appeal (common concept of independence from political authorities,
for example), procedures governing admissibility, expedited procedures and procedures at
borders. And it might be possible to achieve some convergence in national interpretations of
flexible norms, such as those governing time limits.

Certain concepts, such as those of safe countries of origin and third countries, would remain
to be defined at a future date. Several options are possible: the adoption of common lists or
the abandonment of the concepts. Enlargement of the European Union is one factor to be
taken into account.

Finally, the need to legislate on other aspects not covered by the first stage will have to be
considered (e.g. rules on the quality of the examination of requests and of decisions,
treatment of documents filed by the applicant, translation of documents, method and
duration of interviews, hearing on appeal).

2.2 The single procedure

Certain Member States have already opted for the “one-stop-shop” type of procedure and
many of those that are preparing amendments to their asylum legislation are moving this way.
The purpose of the one-stop-shop is to centralise the examination of all protection needs at
a single place so as to assure the applicant that no form of persecution or risk is ignored and
also to reduce the time taken to examine the request for international protection. In addition
to the examination of the asylum application under the Geneva Convention, if the application
is rejected, the body will examine the application in terms of one or other complementary
form of protection. This is in distinction to a practice whereby the examination under the
Geneva Convention, if the result is rejection at the final appeal stage, is followed by fresh
examination in terms of subsidiary protection, in many cases by another authority. Thus could
be seen as a great contribution to the common procedure.
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Even so, establishing a procedure such as this entails consideration of several questions:

- Isthere arisk of downgrading recognition of refuge status under the Geneva Convention,
and if so, how can this be avoided: perhaps through obligations to examine applications
at various hierarchical levels (obligation to examine an application first of all on the basis
of the Geneva Convention’s criteria and to close the case if they are met, followed by
other forms of protection if they are not), accompanied by obligations as to the reasons
to be given?

- How should the appeal procedure and the procedure for objections by the applicant if
his request under the Geneva Convention is rejected be handled, even where subsidiary
protection is granted?

- Should certain obstacles to removal from the territory be excluded from this procedure?

The Commission will launch a study to serve as a basis for further reflection.

2.3 Access to the territory

2.3.1 Visas and external border controls

Certain common approaches could be adopted to policies on visas and external border
controls to take account of the specific aspects of asylum. The questions to be looked at in
depth include re-introducing the visa requirement for third-country nationals who are
normally exempt, in order to combat a sudden mass influx, facilitating the visa procedure in
specific situations to be determined, and taking account of international protection needs in
legitimate measures to combat illegal immigration and trafficking in human beings, along the
lines of the protocols to the United Nations Convention on transnational organised crime.

2.3.2 Requests for asylum made outside the European Union and
resettiement

Processing the request for protection in the region of origin and facilitating the arrival of
refugees on the territory of the Member States by a resettlement scheme are ways of offering
rapid access to protection without refugees being at the mercy of illegal immigration or
trafficking gangs or having to wait years for recognition of their status. Only four Union
Member States currently operate resettlement schemes, in conjunction with the HCR. The
USA has a typical two-tier asylum procedure: one for spontaneous arrivals and one, very
different, based on a resettlement scheme, based on tight internal coordination between the
various public authorities involved and cooperation with NGOs and the HCR. This option, as
the Commission sees it, must be complementary and without prejudice to proper treatment
of individual requests expressed by spontaneous arrivals. The examination of these options
in the context of a common asylum procedure requires prior consideration of a number of
questions: role of the authorities in the Member States, diplomatic missions in regions of
origin, Community institutions and the HCR, resultant costs and investments, conditions for
examination of requests, choice of regions or countries of origin, scope in terms of protection
(confined to refugees within the meaning of the Geneva Convention or extension to persons
needing another form of international protection), quotas and distribution over the Member
States, relationship with requests made in the context of the resettlement programme and
spontaneous requests made in a Member State of the European Union, etc. The Commission
will conduct feasibility studies.
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2.4 The consequences for the conditions for reception
of asylum-seekers

A common procedure as such does not mean a uniform system of conditions for the
reception of asylum-seekers. The Commission considers that the need to harmonise
reception conditions is tied up with two main objectives: offering asylum-seekers an
equivalent level of living conditions throughout the Community (irrespective of the Member
State where they are) and avoiding secondary movements based on a difference in the
conditions in different Member States. The Commission will make a first-stage legislative
proposal early in 2001.

At a second stage, it will be necessary to consider whether, if the objectives considered above
have been attained by the adoption of minimum standards regarding reception conditions, it
is also necessary to embark on further stages of standardisation of national reception systems
on the basis of the same method as described at point 2.1 (limitation of options,
convergence of national interpretations of flexible rules, introduction of new elements). A
common procedure will bring more people than before within the scope of reception
systems upstream of a final decision on the need for protection, particularly if the option of
a single procedure is selected.

ASYLUM INSTRUMENTS

All applicants for international protection (and not just asylum-seekers under the Geneva
Convention) would follow an identical procedure and receive the same treatment in
reception terms.

2.5 The criteria and mechanisms for responsibility for examination of
asylum requests

The adoption of a common procedure and a uniform status should help to put the question
of solidarity between Member States in a new perspective. It would reduce the impact of the
phenomenon of “asylum shopping” that is widely criticised in many quarters and the
frequency of the secondary movements that are associated with it. But the Commission is
aware that the demand for solidarity is present today. An initial response was offered by the
establishment of the European Refugee Fund, and the debate should continue in the
negotiations on the proposal for a directive on temporary protection in the event of a mass
influx of displaced persons.

Establishing common standards regarding reception conditions, asylum procedures and rules
for admission to international protection will thus help to reduce secondary movements. But
this will not remove the need to set up clear and efficient mechanisms governing
responsibility for examining asylum requests. There will still be factors that cause flows of
asylum-seekers to be unequal as between Member States, such as the language factor and
the presence of relatives or a national community. The Commission is currently engaged in
evaluating the implementation of the Dublin Convention and in spring 2001 will be
proposing a first-stage Community instrument to replace it. Several solutions are possible;
they were described in Commission working document SEC(2000)522.

The instrument to replace the Dublin Convention is likely to follow the same underlying
principles as the current Convention with improvements based on experience. But in the
context of establishing a common procedure and a uniform status, a system where the only
criterion is the place where the request was made, backed up by a simple mechanism for
taking applicants back with support from Eurodac, would be easier to envisage than it is now.
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2.6 Returns

A policy on returns or effective removal from the territory is an absolute necessity for the
credibility of the common asylum system and the common procedure. Where an applicant
for protection has had the benefit of a fair and full procedure in which all forms of need for
international protection and all obstacles to return have been considered, his application has
been rejected and he has no other right of residence, he must leave the territory and return
to his country of origin or go to a third country. Otherwise the entire procedure for admission
and examination of the asylum request is in jeopardy, especially when a large number of
persons file unwarranted asylum requests. The effective implementation of this principle of
return will contribute to the effectiveness of the asylum system and protect its integrity.
Common principles could, if necessary, be developed for the European Union. Priority must
be given to voluntary returns. The Commission’s hope is that the use of the European
Refugee Fund will provide an incentive to the development of programmes here. But
voluntary returns must be accompanied by enforced returns where this is necessary, to lend
credibility to the asylum system and the policy of effective removal. It may be that recognised
refugees and persons enjoying forms of international protection wish to return voluntarily
although they are still legally entitled to remain in the host country.

While bearing in mind that the return is based on the personal wish to leave the host country,
the returnee’s efforts can be given proper support by the Community. Common guidelines
could also be adopted at Union level to accompany such returns in coordinated fashion
where appropriate.

PART I1l: ONE OR MORE UNIFORM STATUSES VALID
THROUGHOUT THE UNION

3.1 Common interpretation of refugee status and of the need for
international protection

In 2001 the Commission will present legislative proposals to approximate the rules governing
the recognition and content of refugee status and forms of subsidiary protection offering an
appropriate status. At the end of this first stage, and whatever the result, it will be necessary
to consider whether mechanisms can be developed to correct certain differences that might
remain or to prevent the phenomenon of divergent interpretation of Community rules. An
applicant for protection must be able to be reasonably certain that, whichever Member State
he approaches, he will enjoy equivalent chances of obtaining proper protection.

Part IV suggests a number of elements that could help to limit differences of interpretation.
However one of the status options would be for the Member States to have at their disposal
at least one form of subsidiary protection enabling a person to obtain this status while he
would be able to obtain refugee status in another Member State and thus ensure that he will
not be seriously penalised. The level of the rights attaching to this subsidiary protection is thus
of capital importance.

The Member States will have to bring their arrangements for identifying needs for protection
and their conditions for ceasing to provide it into line if the common system is to work,
especially if there is a movement towards mutual recognition of negative decisions and
common forms of cooperation for implementing such decisions. A common interpretation of
the grounds for removing protection is therefore crucial. Taking the case of subsidiary
protection given to a major category of persons from the same third country and then
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removed in one Member State but not in another, there would be a negative effect in terms
of secondary movements and the whole concept of a uniform status valid throughout the
Union would be distorted. The global consultations process on which the HCR recently
embarked will, of course, influence the European Union's process.

3.2 The outlines of one or more uniform personal statuses

3.2.1 Transpose the Geneva refugee status into Community law?
Recognition of refugee status is mandatory for all parties to the Geneva Convention. The
rights and entitlement enjoyed by refugees within the meaning of the Geneva Convention
are prescribed by the Convention, and all the Member States are bound to respect them. The
point is not to replace them with a regional scheme but to transpose them as appropriate
into Community law, in particular in the light of the harmonisation of third country nationals’
rights, the objective of uniform application of these rights, freedom of movement and the
right of residence in another Member State and progress in constructing a Community corpus
of fundamental rights.

ASYLUM INSTRUMENTS

3.2.2 One or more subsidiary statuses?

Although refugee status is not necessarily definitive under the Geneva Convention, the needs
for protection that subsidiary forms of protection meet are generally available for shorter time-
spans. They also commonly meet individual protection needs that can be highly specific and,
in parallel, collective situations (situations of widespread violence, for example). Several
uniform forms of protection, modulated as to the terms on which they cease, can thus be
envisaged. The point will be to consider whether the form or forms of subsidiary protection
should contain rights that vary according to the grounds or duration of admission or whether
such variations would make the asylum system unnecessarily complicated.

3.2.3 A single status?

A single status, conferring the same types of rights on refugees recognised under the Geneva
Convention and on persons enjoying subsidiary protection might be an option as a means of
simplifying the system and practice and of amplifying the one-stop-shop option in order to
avoid systematic appeals against rejection of requests for recognition on the basis of the
Geneva Convention. The point will be to consider how to avoid such a status distorting the
rights attaching to conventional refugee status, the obvious option being to confer the same
type of rights as are conferred by, in particular, the Geneva Convention. Consideration might
also be given to the question of modulating the duration.

3.3 Documents, rights, freedom of movement and right of residence in
another Member State

The basic reference set of rights conferred on persons enjoying protection must be the rights
conferred on third country nationals residing lawfully in the European Union, which must in
their turn be comparable to the rights of the citizens of the Union. But it will be necessary to
consider to what extent the rights conferred on persons enjoying protection should reflect
specific considerations in view of the protection situation, the vulnerability of these persons and
the fact that they have not left their community of origin of their own free will. Access to
employment or to self-employed activities, conditions for acquisition of a work permit or
exemption from it, access to social rights (social protection and assistance), education and
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health care (sometimes calling for a special approach in view of the vulnerability of certain
protected persons due to the experience of political persecution or prison, torture and the
circumstances of their flight) are components of the status to be harmonised, along with family
reunification and the type of status to be given to reunited family members. The Commission
made proposals here in December 1999. One or more uniform statuses would also entail
residence and travel documents with harmonised duration, format and renewal conditions.

The conditions for residence in a Member State will have to be considered. For example, in
the case of a refugee in the conventional sense who is eligible for long-term residence, the
uniform status valid throughout the Union might entail the possibility of settling in another
Member State after a certain number of years or travelling there to pursue studies or training.
The conditions should be equivalent to those imposed on European Union citizens
(conditions as to resources or employment might be imposed). Questions concerning
transfers of protection between Member States or cessation of protection will have to be
studied in this context, as will mechanisms for the provision of information and the
transmission of documentation built up during the examination of the refugee’s request if he
changes his place of residence. In the context of a uniform status valid throughout the Union,
there are legitimate questions about the need for the continued existence of all the
mechanisms for transferring responsibility established by the European Agreement on
Transfer of Responsibility for Refugees or by bilateral agreements between Member States.
The Commission will launch a study.

These rights do not exclude the application of measures linked to preservation of public order
and national security in the Member States, always in compliance with the principle of non-
refoulement. In the context of the uniform status, it is also necessary to consider the problem
of combating discrimination on the basis of Article 13 of the Treaty establishing the European
Community.

The Commission recalls in particular that, following the Council agreement on the package of
non-discrimination measures, the Community has undertaken to give effect to the principle
of equal treatment without distinction on the basis of race, ethnic origin, religion or beliefs,
disability, age or sexual orientation. The two Directives implementing the principle apply also
to third-country nationals and stateless persons residing lawfully in the Union and thus supply
a sound basis for protection of persons enjoying international protection.

3.4 Integration and access to nationality

Refugees and persons enjoying protection should benefit from and contribute to integration
policies in such conditions that there is equivalent equality of opportunities in all the Member
States, taking account of the diversity and specific features of initiatives in local communities
and civil society. The right to employment is obviously crucial here, but sometimes there will
have to be targeted measures to help persons enjoying protection to integrate into the labour
market, for example special education and training measures. Community initiatives such as
the Equal programme and the European Refugee Fund could accompany national measures.
The European Union must take advantage of the talents that refugees have to offer, including
their professional skills.

At the same time, integration measures need to be balanced with the need for certain
refugees and persons enjoying protection to prepare their return to their country of origin.
Common approaches could be adopted in order to offer a long-term solution where it is not
possible to return, even after several years.
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There are no provisions in the EC Treaty relating to access to nationality. But the Tampere
conclusions state that the European Council ‘endorses the objective that long-term legally
resident third country nationals be offered the opportunity to obtain the nationality of the
Member State in which they are resident’. The Geneva Convention requires States parties to
Council of Europe, Strasbourg, 1980; the Member States of the European Union are not all
parties. Facilitate the acquisition of nationality (article 34). The Commission is favourably
disposed towards the development of a common thinking on this. In the longer term, this
common thinking could extend to offering a form of civic citizenship, based on the EC Treaty,
inspired by the Charter of Fundamental Rights and consisting of a set of rights and duties
offered to third-country nationals.

Successful integration of refugees and other persons enjoying protection demands a
propitious political environment. Some Member States have recently experienced racist and
xenophobic reactions against refugees and asylum-seekers. Political leaders and the media
have a crucial role in leading public opinion and must avoid all statements that might provoke
racist feeling.

ASYLUM INSTRUMENTS

PART IV: COMMON ANALYSES

The points set out at Parts Il and Il will call for a large-scale effort in terms of information,
evaluation, statistics and integration of certain aspects of external policies so that common
analyses can underlie the common procedure and the uniform status.

4.1 Information, exchanges and common evaluations

The national authorities and appellate bodies must have access to a great variety of sources
of information and evaluation in order to apply the norms and principles adopted by the
Community and to gain a convergent awareness of the risks, protection needs and situations
in countries of origin, to review the quality of their decisions in depth, to compare practices
and to adopt the best of them. This depends on development of common rules on the
exchange of information on countries of origin and transit, a harmonised policy on the
purpose of such information in individual decisions and the asylum procedure in general, and
the conclusions to be drawn from the information in the examination of requests. Common
information exchange rules would enable the authorities in the Member States to share in full
trust information gathered in countries of origin and transit on the general situation and
human rights violations observed there. To that end, networks will have to be set up to
facilitate permanent contacts and, where necessary, day-to-day relationships between basic
authorities responsible for examining asylum requests in the Member States and the Member
States’ embassies in third countries. Subsequent initiatives for joint reporting on the basis of
a range of information sources, including international and non-governmental

organisations, could also help prepare the ground for a common approach.

If this exchange of information is to serve a useful purpose, the result must be available to
case-workers in basic authorities as a basis for decisions in individual cases. Common rules
could be devised on confidentiality and references to sources in the decisions. Looking
beyond the gathering, dissemination and utilisation of all this information, thought might be
given to developing mechanisms for the joint evaluation of its consequences for the
treatment of cases. A common assessment of the risks for certain categories of asylum-
seekers could engender guidelines for action at European level. This would require close
cooperation between national authorities. These mechanisms might then generate Council
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decisions identifying the groups or situations where there are or are not special risks. The
effect of these decisions would not be to confer an automatic right to protection or to prompt
automatic rejections, but they would enlighten the daily practice of the authorities responsible
for processing requests.

New mechanisms for cooperation between national authorities, bodies responsible for the
examination of requests and appeals will be indispensable. The functions of these
mechanisms could be: compiling and exchanging information (using computerised tools),
analysing statistics, early warning systems, rapid information on national and Community
administrative and judicial decisions, the exchange of good practice, and case-studies
extending to “sentencing’’ the ongoing training of staff processing requests, common
evaluation of the situation in countries of origin and transit and specific situations of
persecution or otherwise generating a need for international protection. A long-term objective
might be a database coupled with a translation facility. The Commission would take these
objectives into account when preparing the administrative cooperation instrument to succeed
the Odysseus programme in 2002.

In 1992, the Council set up an informal information exchange and consultation group (with
no decision-making powers) called CIREA.4 Its objective is to facilitate the coordination and
harmonisation of asylum policies and practices. The Commission is actively involved. There
are good grounds for wondering whether the CIREA still meets the need of a common
European asylum system and a fortiori a common asylum procedure and a uniform status.
Clearly it is becoming more and more difficult to achieve common evaluations, and the
results so far have rarely filtered through to the staff who actually process requests.

4.2 An area for priority action: statistics

Establishing and implementing the common European asylum system require an in-depth
analysis of the scale of migratory flows, their origins and the characteristics of requests for
protection and the response to them. These analyses must be a tool in the service of asylum
policy as a means of preparing the requisite instruments or reacting to flows more quickly and
even in advance, or of making such reforms as are found to be necessary. In the European
Union, statistics on asylum have been gathered gradually in the CIREA context. In mid-1998,
the Council called on the Commission to do the actual gathering and to give greater depth
to the work of bringing the underlying concepts into closer convergence. The work is done
on a restricted-access basis, but Eurostat publishes all public data in its New Cronos database,
which is universally accessible.

Although data-gathering is gradually improving, much remains to be improved. For one thing,
it inevitably reflects the lack of a common procedure and of comparable statuses. But there
is more to it than that. The statistical exercise has not yet been acknowledged to deserve
priority in many Member States. In some Member States, even in the purely national context,
the national authorities have only a superficial perception of the data on asylum, since they
lack the tools or have not gathered certain data. The Commission receives data that come
late or are incomplete, or sometimes not at all. The first stages of implementation of the
European Refugee Fund as regards the allocation of funds as between the Member States
have highlighted a large number of difficulties in supplying data and then in drawing
meaningful comparisons.

Apart from improvements to the process of gathering data on the basis of the evaluation
already made by the Commission, the time now seems ripe for strategic thinking on the
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needs for statistics in support of decision-making and the development of analytical
capacities. In this context, sound cooperation with international organisations such as the HCR
or the Centre for Information, Reflection and Exchange on Asylum

Geneva-based Inter-Governmental Consultations (IGC) that are also working on the statistical
aspect would also be helpful for the European Union.

4.3 External policy aspects

A common procedure and a uniform status entail even greater mobilisation of the external
policy means of action available to the Union, for example in gathering and exchanging
information on countries of origin, monitoring flows and the human rights situation,
monitoring reconstruction and humanitarian aid in countries and regions of origin. The
Union's diplomatic missions could be asked to play a role here.

ASYLUM INSTRUMENTS

The examination of the specific situation in a given country or area of origin, following an
integrated method, can offer valuable new insights for the authorities that examine requests.
And the common procedure and the uniform status could have the effect of further
developing the Community’s external powers.

PART V: A POSSIBLE ARCHITECTURE AND AN EXAMINATION
METHOD

5.1 The concept of “the longer term”

In the run-up to the Tampere European Council, the Commission supported the
establishment of a single European asylum system. The European Council saw fit to specify
that the European asylum system should begin with a first (short-term) stage, followed by a
second stage ('in the longer term”). Beginning in 2001, the Union’s legislative agenda, based
on Commission proposals, should provide the Council with the opportunity to demonstrate
its capacity to give effect to its short-term commitments under the Treaty, the Vienna action
plan and the Tampere conclusions. The instruments must be adopted before 1 May 2004,
but they must also be transposed into national law. The life expectancy of the provisions
currently proposed or in preparation must be long enough to permit an initial pattern of
convergence and to found a certain number of conclusions, possibly proceeding from an
initial series of Community court decisions. This is not to say that the first-stage instruments
will ignore the longer-term objective. The ambitiousness of the first series of proposed
minimum standards is and will remain high. In each of its proposals, the Commission plans
possible links with subsequent stages.

The duration of the first stage will be predicated on the rhythm of the work done. But the
Council will always, if it so wishes, be able to move to the second stage ahead of time. Can
a common procedure and a uniform status be devised on the basis of the current text of the
Treaty? As the Commission sees it, the concept of minimum standards does not necessarily
imply an unambitious approach as to the scope of the measures taken on the basis of the
Treaty. But it must be borne in mind that responding adequately to the Tampere European
Council's mandate will depend on a broad interpretation of the concept of minimum
standards.
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5.2 Means

The Commission believes that a common procedure and a uniform status cannot be based
on legislative instruments and techniques alone. It has identified a series of instruments and
actions whose development will enable the content of the common procedure and the
uniform status to be built up gradually. These instruments and actions include:

- the first-stage initiatives. The harmonisation that is sought will, at this first stage, have the
typical features of Community law. Implementation reports (provided for by the basic
instruments) must be prepared at regular intervals. The Commission can also organise
ad hoc meetings of experts;

- the operation of contact committees or coordination groups set up to monitor the
application of the legislative instruments (see the recent proposals on temporary
protection in the event of a mass influx of displaced persons and on asylum
procedures). These committees can facilitate the transposal and harmonised application
of the relevant provisions by means of regular consultations on possible practical
problems. They can facilitate consultations between Member States on more stringent
or additional national measures which they may have taken;

- the development of the case-law of the national and European courts. Monitoring the
application of Community law (notification of national measures by the Member States,
followed by complaints, infringements and caselaw of the European Court of Justice) will
inspire a process of convergence and harmonisation in the service of the common
procedure and the uniform status;

- studies on a number of options;
- the development of analytical tools;
- the development of forms of administrative cooperation.

The Commission could undertake to take stock each year of progress in implementing these
various actions and to produce recommendations for future action. The objective of
preserving the specific features of humanitarian admission to the European Union must be
safeguarded, but that does not prevent the Community from using, in its rules and measures,
common instruments governing the admission and residence of third-country nationals
where there is no valid reason for making a distinction. This has always been the spirit behind
Community action, for example when refugees were brought into the scope of the 1971
Social Security Regulation5 and when the Commission recently presented its proposal for a
directive on family reunification. This could be done either by including them within the scope
of an instrument or by a form of cross-reference. 5 Regulation (EEC) No 1408/71 on the
application of social security schemes to employed persons, to self-employed persons and to
members of their families moving within the Community, OJ No L 28, 30/01/97
(consolidated version).

UNHCR Tool Boxes



Tool Box II: The Instruments »

Convergence fechmigues

Firsi-stage Second-stage
provisions provisions

Flanking measires

ASYLUM INSTRUMENTS

anrd provisiom

5.3 Partnership with the Office of the High Commissioner for Refugees
and civil society

The HCR will have to be consulted on European Union initiatives for a common procedure
and a uniform status. The Commission notes that the HCR has started a global consultations
process on reinforcing the international protection system and that European thinking on the
common procedure and uniform status is relevant to that process. Thought will have to be
given to the role of the HCR in implementing the various components (rules or mechanisms)
of the common procedure and uniform status.

A common procedure and a uniform status should be the occasion for reconsidering the
relationship between the Community, the Geneva Convention and the international
organisations that draft the basic documents on protection (e.g. the HCR Executive
Committee, International Committee of the Red Cross). Common positions will have to be
worked out in all cases. The effect of the common procedure and the uniform status could
be to extend the Community's external powers.

Representatives of civil society, associations, non-governmental organisations and local
authorities and communities must also be partners in the new system as actors and vectors
of asylum values in Europe.

5.4 Resolute follow-up to the communication

The adoption of a common asylum procedure and a uniform status, valid throughout the
Union, for persons who are given asylum, is one of the most ambitious objectives set by the
Heads of State or Government and is a core component of the area of freedom, security and
justice. The aim is to give practical expression to the fundamental values that are so attractive
to those who are deprived of them elsewhere in the world. Based on the international human
rights instruments, in particular the Geneva Convention, they will round off the establishment
of a common European asylum system reconciling the needs for simplification, fairness,
transparency, effectiveness and speed, the contradictions between which are often no more
than superficial. There will inevitably be an impact on other aspects of asylum policy,
particularly in terms of the way in which solidarity between Member States is expressed and
of the conditions for reception and integration. Assuming that new analytical tools are
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developed and that administrative cooperation is enhanced, the new architecture can draw
valuable input from the first efforts at alignment that began immediately after the Tampere
conclusions. Careful basic preparation will be needed, but it should then be possible to move
rapidly towards the objective, especially as it has become apparent that the right of asylum
badly needs consolidating in the changing world at the start of this new millennium. With this
communication the Commission is seeking to respond to the mandate given by the
European Council in paragraph 15 of the Tampere conclusions. It wishes the debate to be
conducted resolutely and regularly in all the proper forums so that clear guidelines can
emerge. The European Council, which gave the mandate, should in any event return to the
question when the time comes for the mid-term review at Brussels in December 2001 and,
if appropriate, before the end of the transitional stage provided for by Article 67 of the EC
Treaty. There should also be an annual strategic review by the Council, as described at point
5.2, on the basis of a Commission report.

In parallel with these follow-up activities, the Commission will embark on a series of
practical measures:

- very early in 2001, a joint technical and political initiative with the Member States, at the
instigation of the Swedish Presidency, in conjunction with other relevant organisations,
to substantially improve the quality of statistics on asylum;

- in 2001 an initiative for a new Community programme to succeed ODYSSEUS in 2002,
focusing primarily on cooperation between national authorities with responsibilities for
asylum in particular;

- studies on the “one-stop-shop” option; asylum requests made outside the European
Union and a resettlement scheme at EU level; the question of transfers of responsibility
for protection between Member States.

The Commission accordingly proposes that for the development of the common procedure
and uniform status there should be a method involving the establishment of strategic
guidelines, the definition of “landmarks”, the setting of objectives and agreement on an
assessment procedure for progress reporting, without prejudice to the exercise of Community
legislative powers, following as closely as possible the policy objectives set. In this context,
the Commission could prepare annual reports containing recommendations. This method
presupposes not only mobilising the Community institutions and the Member States but also
the development of close partnership with international and national governmental and non-
governmental players concerned with the common asylum policy.

To conclude, the Commission emphasises that in asylum matters, short-term measures must
always be set in the context of a stable, foreseeable policy that is guided by long-term
objectives. The framework designed at Tampere, for both the first and the second stages,
provides the possibility of doing so. This process must also be guided by a concern for
transparency so that there can be a wide-ranging public debate involving the European
Parliament and civil society, which will reinforce support for the measures adopted.
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EURODAC Regulation on finger-printing asylum-seekers, which should be adopted in the
coming weeks (Commission proposal: spring 1999);

Directive on family reunification, which also covers refugees
(Commission proposal: December 1999);

Decision on a European Refugee Fund (adopted by the Council in September 2000,
proposed by the Commission in December 1999);

ASYLUM INSTRUMENTS

Directive on temporary protection in the event of a mass influx of displaced persons
(Commission proposal: May 2000);

Directive on asylum procedures (granting and withdrawal of refugee status),
(Commission proposal: September 2000);

Directive on reception conditions for asylum-seekers
(Commission proposal: before March 20071);

Regulation on criteria and mechanisms for determining the State responsible for
examining asylum requests (Community instrument to replace the Dublin Convention),
(Commission proposal: spring 2001);

Directive on recognition and content of refugee status
(Commission proposal: second half of 2001);

Directive on subsidiary forms of protection offering appropriate status
(Commission proposal: second half of 2001);

Third countries of origin and transit: follow-up to Nice European Council report;

Mobilisation on collection of statistics relating to asylum on the basis of the collection
which started in late 1998 (first half of 2001);

Initiative on a new Community programme to replace the ODYSSEUS programme in
2002 (end of current programme: 2001), focusing principally on cooperation between
national authorities in the field of asylum (Commission proposal: in 2001);

Launching of studies on: the one-stop-shop option; requests for asylum outside the
European

Union and an EU-level resettlement programme; the question of transfers of responsibility for
protection between Member States.
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United Nations High Commissioner for
Refugees towards a common asylum
procedure and uniform status, valid
throughout the European Union, for persons
granted asylum

Geneva
November 2001

UNHCR’s POSITION

UNHCR observations on the European Commission Communication "Towards a common
asylum procedure and uniform status, valid throughout the European Union, for persons
granted asylum" (COM (2000) 755 final)

Introduction

1. UNHCR welcomes the publication of the Commission Communication on a common
asylum procedure and uniform status for persons granted asylum, issued by the
European Commission on 22 November 2000. UNHCR believes the document,
published jointly with a Communication on the prospects of a common European
immigration policy, contributes to the development of a more strategic and outward-
looking approach to the development of a principled, coherent asylum policy in Europe.

2. UNHCR agrees with the stated objectives and challenges of the common asylum
procedure and uniform status, emphasising the imperative to maintain a rights-based
approach to asylum and the need to develop a common asylum system in parallel to
common measures reinforcing the Union’s capacity for migration management. UNHCR
cautions that the basic principles of a common asylum procedure and uniform status
should not be subjugated to the social, economic and demographic requirements of a
common migration policy. Nor should any measures to fight against forms of serious
organised and trans-national crime, including terrorism, interfere with fundamental rights
and freedoms, including the right to seek and enjoy asylum.

3. UNHCR recalls that harmonisation of procedural and material asylum law not only serves
the interests of Member States in limiting secondary movements, but also contributes to
fair and non-discriminatory treatment of refugees and asylum-seekers. Where asylum-
seekers have only once chance to have their application examined by one of the EU
Member States, the standards , tools and mechanisms governing Member States'
procedures and systems need to be harmonised if equal treatment is to be assured.

4.  UNHCR welcomes the general approach of the Communication by presenting the
further harmonisation of Member States' asylum systems as a necessary contribution to
the process of strengthening the international protection framework, by reaffirming and
where necessary complementing the 1951 Convention, streamlining asylum
procedures, and achieving more uniformity in refugee status.
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The single procedure

5.

In its preliminary observations to the Communication , UNHCR welcomed the proposal
to consider the establishment of a single procedure in each of the Member States in
order to determine all protection needs in their totality rather than in a
compartmentalised fashion. UNHCR reiterates its view that a fair operation of such a
single procedure is to be premised on a common understanding of what constitutes a
valid asylum claim. From UNHCR's perspective, a valid asylum claim can be lodged by
persons coming within the scope of the 1951 Convention and 1967 Protocol as well as
persons fleeing the indiscriminate effects of armed conflict or generalised violence (even
where no specific element of persecution is recorded).

Furthermore, in implementing such a single procedure, each application for asylum must
be assessed in a certain sequence, starting with an examination in respect of the
provisions of the 1951 Convention, to be followed by an analysis of the possible
application of provisions of other international human rights instruments, as well as,
where appropriate, an assessment of humanitarian grounds militating against return. The
examination of all needs for protection should be undertaken by a single qualified and
competent body, and include a possibility to review the decision not to grant Convention
status and, instead, offer a subsidiary status. UNHCR agrees that the examination of
circumstances not related to protection needs yet which render return impossible is best
left to the discretion of Member States and does not need to be part of the single
procedure, or, generally, of the harmonisation of procedural asylum law.

UNHCR believes that the establishment of a single procedure will contribute to
rendering asylum procedures swifter, more efficient and more cost-effective. This is also
to the benefit of the asylum-seeker who otherwise may have to wait for a sometimes
unacceptable long period before a decision on his application is to be taken and, should
such decision be negative, will have difficulty to leave the country where asylum was
sought.

Access to territory and admission to the procedure

8.

Among the key elements of the common asylum procedure, the Communication raises
the issues of access to territory and admission to the asylum procedure, in combination
with visa policy and external border controls. UNHCR reiterates its concern that the
Tampere European Council's commitment to the absolute respect of the right to seek
asylum is in jeopardy if no adequate safeguards are put in place to mitigate the negative
effects of migration control measures on people who need protection and are seeking
access to safety in the European Union. The question of access to territory is indeed key
to any asylum process; having the best asylum procedure and the most generous
refugee status is of no use unless refugees can actually gain access to territory and
admission to the procedures.

The Commission proposes that certain common approaches can be adopted to
Member States' visas and border control measures as a contribution to better manage
access to their asylum systems, including the imposition of visas in case of actual or
imminent large scale influx. UNHCR, however, would caution against linking the issue of
visas, and generally measures related to border control and management, and the need
for providing access to safety by those fleeing persecution or conflict. In situations of
large-scale influx, asylum-seekers should be admitted into safety at least on a temporary
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basis and be offered protection as long as required, and visa policy should not interfere
with such measures for protection .

10. The Communication also refers to the possibilities for facilitating the visa procedure in
specific situations. In the view of UNHCR, this could include the delivery of humanitarian
visa to individuals who are at risk in their country of origin and in need of international
protection. UNHCR would welcome the adoption of a common European approach to
the delivery of such humanitarian visa as a means to help persons at risk to seek safety
on EU territory, yet such approach should be developed as a protection measure rather
than an instrument of migration management and border control.

Processing in the region

UNHCR’s POSITION

11. UNHCR believes there is merit in the Commission's proposal to explore the possibilities
for future EU support for the establishment of processing schemes in countries
neighbouring countries producing larger groups of refugees. In so far such processing in
the region would, as the Communication suggests, be undertaken as a prelude to
resettlement towards EU Member States, it should be recalled that screening in the
region - like organised refugee reception through resettlement - is a complement to, not
a replacement of, Member States obligations to examine asylum applications of those
who seek protection on their territory. Processing protection needs with a view to
subsequent resettlement should not be limited to an assessment of applications in
regard to the 1951 Convention and 1967 Protocol but should include applications in
relation to the extended definition of a refugee as applied by UNHCR under its mandate.
This means that, in addition to those who qualify for protection under the 1951
Convention and 1967 Protocol, those who have fled indiscriminate violence arising in
situations of war or conflict could also be accepted as refugees and as eligible for
resettlement.

12. In so far EU support for processing in the region is intended as an element of asylum
capacity-building in countries in the region enabling these countries to examine asylum
applications and offer protection as long as required, it should be recalled that refugee
status determination is and remains the responsibility of host Governments, and that
such activity is to be based on agreed standards and be guided by tools and
mechanisms as developed in inter alia the UNHCR Handbook on Procedures and
Criteria for Determining Refugee Status and Conclusions of the UNHCR Executive
Committee. Programmes of co-operation aimed at assisting host Governments to
process asylum applications should include the involvement of UNHCR and
implementing partners.

13. EU support for processing asylum applications as part of asylum system development in
the region should be complemented with assistance to enhance the capacities of host
countries to provide reception and protection, as long as required, to those who have
received a positive decision, in order to ensure their physical safety, legal security and
socio-economic well-being. Processing schemes should be developed as part of a
comprehensive approach to asylum capacity-building which includes the adoption of a
comprehensive legislative framework, institution-building activity and the enhancement
of practitioner capacity.
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Determining responsibility for examining an asylum application

14.

15.

The Communication calls for a reflection on the need for a revision of the Dublin
mechanism in the context of establishing a common procedure for the admissibility of
asylum claims, yet so far this has not resulted in a change in approach taken in the
Commission's proposal for a Community legislative instrument which is to succeed the
Dublin Convention. UNHCR has advocated a system where the responsibility for
considering an asylum application lies with the Member State with which and in whose
jurisdiction the claim is lodged, and where, in case of transfer to another Member State,
such transfer is only justified in cases where the asylum applicant has meaningful links
or connections with that Member State. Such a system is considered to be fairer and
more cost-effective than the present one as is also borne out by the recent evaluation
of the Dublin system conducted by the Commission..

Where EU Member States, in operating a system for allocating responsibility for the
examination of asylum request, allow an asylum-seekers only one chance to have his or
her application processed, the applicant should be ensured fair and non-discriminatory
treatment throughout the European Union. UNHCR emphasises that the credibility of
any mechanism for transfer of responsibility is contingent upon the existence of
harmonised standards in several substantive and procedural areas of asylum, such as a
common procedure and a uniform interpretation of the "refugee" definition .

Common standards, tools and mechanisms for the asylum procedure

16.

17.

18.

UNHCR agrees with the Commission that the adoption of the legislative package of
common minimum standards in asylum policy and practice, as required by Article 63 of
the Amsterdam Treaty, can be considered as a significant step forward in the EU
harmonisation process, provided a broad interpretation and detailed content is given to
the notion of "minimum standard". UNHCR believes that the proper implementation of
the Amsterdam asylum proposals, once adopted, will require regular review and, where
necessary, supplementary legislation and implementing regulations. UNHCR therefore
welcomes the establishment of review and co-ordination bodies (such as Contact
Committees) which can facilitate consultations between Member States on the proper
application of the Community legislative instruments in asylum. UNHCR also believes
the development of case-law by national courts and the European Court of Justice in
relation to the interpretation and application of Community asylum instruments can
contribute to further harmonisation.

The Communication does not include much detail as regards possible options and
scenarios for further harmonisation or even standardisation of the tools and mechanisms
used in Member States’ asylum procedures. Where this will be undertaken in future, e.g.
through studies, the development of analytical tools, or strengthening of administrative
co-operation, UNHCR hopes that future proposals will be based on high standards of
protection and represent a sufficient level of detail. It should be recalled that the
proposal for a Directive on minimum standards for asylum procedures allows Member
States a large margin of discretion whether or not to use certain procedural concepts
and devices, which may undermine the carefully construed body of international
principles of procedural asylum law .

UNHCR believes that the new areas of competence of the EC Court of Justice under
Article 68 of the Amsterdam Treaty may help to further standardise asylum processes in
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EU Member States, provided the EC Court of Justice will reinforce and expand doctrine
and jurisprudence in key elements of procedural and material asylum law as established
by inter alia the European Court of Human Rights. Should national courts or the EC Court
of Justice be seized for a ruling on the interpretation or application of any of the
Community asylum instruments, UNHCR stands ready to submit its views in the exercise
of its supervisory role as regards the interpretation and application of refugee
instruments.

19. UNHCR supports the Commission's proposal to improve, initially through the
strengthening of networks at the level of both senior policy makers and practitioners, the
collection and dissemination of comprehensive, accurate, objective and up-to-date
information on asylum statistics, country of origin information and the application of legal
and protection principles in Member States' asylum processes and their consequences
for the treatment of individual applications. UNHCR would expect to be closely
associated with any future such networks and contribute actively to the joint evaluation
of country situations and the application of specific protection or legal principles.

UNHCR’s POSITION

20. In the longer term, UNHCR would favour the establishment of a European
documentation centre for the collection, dissemination and evaluation of country of
origin information, as well as legal and protection issues and trends. Such a centre
should, to the extent possible, work in all openness and transparency and be accessible
to policy-makers, practitioners, international organisations, NGO representatives and
academics. UNHCR may be given a role in the governing structures of such a centre and
participate in expert meetings, and its information and guidance should be made
available through this centre to the administrative and judicial asylum bodies in all
Member States.

21. UNHCR supports the Commission in its efforts to promote closer co-operation between
EU Member States, EU institutions and international organisations in the area of data
collection and trends analysis. It stands ready to assist in the drafting of Action Plans and
the proposed EU Annual Report in this area, as well as in the preparation of future
Community legislation to improve the exchange, analysis and comparability of these
statistics. Moreover, UNHCR is willing to co-operate with the EU Commission and
Member States in training officials in candidate countries for the collection, analysis and
dissemination of asylum statistics. UNHCR calls on the Commission and the Member
States to explore the possibilities for the standardisation of the collection and analysis of
Member States' asylum and migration data, possibly through the establishment of a
central, specialised statistical office.

The uniform status

22. Where the European Union would consider introducing in the longer term a uniform
refugee status for all who qualify as being in need of protection, such status should not
dilute, let alone replace, refugee status based on the 1951 Convention. UNHCR would
have difficulty with the introduction of a uniform status which would insufficiently respect
the specificity and distinct nature of the Convention refugee status, which has an
international dimension and produces extra-territorial effects. Refugee status must be
formally declared if States are to fulfil their obligations under the Convention specificity
and distinct nature of the Convention refugee status .
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23.

24.

25.

UNHCR supports EU proposals, as part of efforts to harmonise the rights and benefits
of persons in need of protection yet not covered by the provisions of the 1951
Convention, to assimilate as much as possible the standards of treatment of persons
falling under the broader refugee definition to those applicable to Convention refugees
. The question of what rights and benefits refugees should be accorded in order to live
in dignity until a durable solution is found for them should be based on their needs
rather than on the grounds on which their refugeehood has been established. UNHCR
recalls that any differences which may occur between the treatment of Convention
refugees and others in need of protection can - in the case of Convention refugees -
only stem from the direct applicability of international refugee instruments rather than
national - or, in future, Community - law provisions.

UNHCR supports the call of the Tampere Summit to offer long-term residents the
opportunity to obtain the nationality of the Member State in which they have such status.
To the extent that corresponding legislative instruments will address the situation of
refugees among long-term residents, such a call is in line with Article 34 of the 1951
Convention, which urges asylum states to facilitate assimilation and naturalisation of
refugees.

A future EC legislative instrument on the resident status and rights of long-term third-
country nationals within the EU should, in UNHCR's view, include provisions on the
treatment of those benefiting from subsidiary protection, similar to provisions
safeguarding the rights of refugees. The needs of persons benefiting from subsidiary
protection are, in many ways, similar to those of refugees. This is particularly relevant
where persons exercise their right to freedom of movement within the EU. Both
refugees and beneficiaries of subsidiary protection should be entitled to equal and non-
discriminatory treatment as regards their resident status, rights and entitlements once
they have moved to another Member State.

Resettlement

26.

27.

28.

UNHCR welcomes the proposal to explore the possibilities for a common EU
resettlement scheme as a significant initiative aimed at achieving a more orderly and
balanced intake of refugees by EU Member States. Such a scheme should particularly
heed the protection needs of vulnerable groups and, in addition to refugees within the
meaning of the 1951 Convention and 1967 Protocol, cover for the needs of those who
fall within the extended "refugee" definition as applied under the UNHCR mandate.

A common resettlement policy must be considered on its own merits, as one of the
durable solutions for refugee challenges, and, hence, must not be confused with
mechanisms aimed at regulating access to the territory of Member States. UNHCR
would have preferred to see the issue of resettlement referred to in a separate chapter
of the Communication rather than listed under the heading of "access to the territory".
Resettlement and asylum are two distinct and separate responsibilities, and, as the
Communication states, resettlement must be considered as complementary and without
prejudice to proper treatment of asylum applications lodged spontaneously at the
borders or on the territory of EU Member States.

In developing a common resettlement policy a number of questions need to be
addressed, such as the method of selection, the identification of categories of persons
eligible for resettlement, and registration of those to be resettled in countries of first
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asylum. Moreover, agreement needs to be reached on a number of measures to be
implemented within Member States such as on immediate and essential services to be
provided to resettled refugees, criteria governing placement of resettled refugees, the
role of Government departments, NGOs and others in the delivery of resettlement
programmes, the level and scope of standards of treatment, financing arrangements,
and integration programmes for groups with special needs.

External policy aspects

29. UNHCR agrees with the increased attention for the external dimension of the developing
common asylum system, as also referred to in the Communication. UNHCR favours the
inclusion of a meaningful asylum component in EU programmes for assistance to, and
co-operation with, third countries. Such assistance and co-operation must be based on
a proper identification of the needs and priorities of beneficiary countries. This is
particularly the case for pre-accession assistance to candidate countries.

UNHCR’s POSITION

30. UNHCR believes the external policy aspects of the common asylum system must be
addressed within a comprehensive strategy framework, which should include addressing
the root causes of refugee flight, strengthening emergency preparedness and response,
providing effective protection and achieving durable solutions. Partnership with countries
of origin and in the neighbouring region is an essential element of such strategies, which
must involve all relevant actors, including international organisations and civil society.

31. UNHCR believes that the issue of responsibility-sharing and solidarity deserves particular
attention in developing the external dimension of the future EU common asylum
system. The issue should not be limited to situations of large scale influx or to seeking
a balance in the intake of asylum-seekers and refugees within the European Union only
- it should also be addressed from a global perspective and in a comprehensive manner.
This should include Community measures towards countries of origin and transit, such
as preventative action, emergency preparedness, as well as asylum capacity-building in
the region; Community support for EU Member States faced with considerable numbers
of asylum-seekers seeking protection on their territory; and Community contributions to
durable solutions, aimed at the integration of refugees and resettlement in EU Member
States.

32. Developing a common approach to burden-sharing and solidarity both within the
European Union and between the European Union and other regions should be aimed
at strengthening the respect for principles of refugee protection and the maintenance of
the integrity of States' asylum systems, and should not be used as an instrument of
migration control. Any EU contribution to enhance the protection capacities of countries
neighbouring countries of origin is to be part of a concerted effort of all relevant actors,
including States, international organisations, regional bodies, financial institutions, non-
governmental organisations and civil society. Access to asylum and the meeting by
States of their protection obligations should not be dependent on burden-sharing
arrangements first being in place.

Return
33. Where the outcome of the asylum procedure is rejection of the application, UNHCR

supports efforts to develop a common approach to return, which can contribute to
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34.

preserve the integrity of States' screening procedures. UNHCR agrees that priority must
always be given to voluntary return. Member States' fulfilment of their obligations
towards refugees cannot be made dependent of the existence or effective
implementation of return programmes.

UNHCR supports EU efforts to raise the importance of the return issue on the agenda
of dialogue with countries of origin where these countries are responsible - but often
unwilling - to take back their citizens, including unsuccessful asylum-seekers, and where
they should do so with due respect for the fundamental rights and basic needs of the
persons to be returned. Such dialogue may have to include the brokering of return
agreements including monitoring arrangements and reintegration assistance. Proper
implementation of such agreements should allow for sustainable reintegration in the
country of origin and not cause frictions with members of the local community who have
stayed behind.

Institutional aspects

35.

36.

37.

38.

UNHCR welcomes the references in the Communication to the need for strengthened
partnership in developing the European asylum agenda further. UNHCR has appreciated
the fruitful co-operation with the Commission so far in preparing for the various
legislative instruments, and looks forward to continued co-operation in regard to the
proposed Community asylum initiatives for the longer term. UNHCR partnership with the
European Commission is based on Declaration No. 17 to the Amsterdam Treaty and has
been given a more formal status through an exchange of letters concluded in July 2000.

UNHCR counts on close co-operation with the European Union where the latter will be
implementing the various elements of the Commission Communication, given UNHCR's
responsibilities vis-a-vis asylum-seekers and its long-standing co-operation with asylum
bodies. It also expects to support the drawing up of expert studies, and participate,
where appropriate, in future Community programmes in asylum, including those in
support of common resettlement schemes, in preparations for additional legislative
instruments as part of the common procedure and uniform status, or in monitoring the
development of a body of Community case-law in asylum. Such participation, however,
is conditional on the availability of sufficient financial support from the European Union.

UNHCR is also prepared to participate, on an ad-hoc basis, and in an expert capacity, in
any Contact Committees or co-ordination groups to be established to monitor the
application of future Community framework legislation in the asylum law and practice of
Member States. These committees, tasked with facilitating the transposal and
harmonised application of relevant legislative provisions, could benefit from policy
guidance and expert advice from UNHCR, whether requested or offered spontaneously.

UNHCR agrees with the Commission that further harmonisation of EU asylum policy will
raise questions regarding the relationship between the developing Community asylum
legislation and international standards for refugee protection, including the 1951
Convention. It will also put forward the question of the representation of the Community
in international and regional organisations active in the field of asylum, including
UNHCR's Executive Committee. UNHCR believes that the developing Community
legislation can contribute considerably to the advancement of international refugee
protection principles. Conversely, UNHCR hopes that the developing EU asylum policy
will be constructively informed by inter alia the present process of the Global
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Consultations launched in the 50th anniversary year of the 1951 Convention and aimed
at revitalizing the international protection framework..

39. In the longer term the question of accession by the European Community to the 1951
Convention and 1967 Protocol may come to the fore as a consequence of the
delegation of significant part of Member States' responsibilities in asylum to the
Community. At the moment it remains unclear whether Community law actually permits
the Community to accede to the 1951 Convention and 1967 Protocol. Moreover, for
such accession to take place, an amendment of the 1951 Convention would be
required as, under Article 39 of that instrument, only States can become parties to fit.

UNHCR
Geneva, November 2001

UNHCR’s POSITION
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INTRODUCTION

The report period (December 2001 to February 2003) was an important period in getting
the common European asylum system up and running. As can be seen from the Annex to
this  Communication, significant progress was made in implementing the legislative
programme for the first phase, determined by the conclusions of the Tampere European
Council, and in developing support measures to flesh out this new policy. But progress still
lagged behind, even if it met the deadlines set by the Seville European Council. Moreover the
price to be paid for it was sometimes a reduction in the effectiveness of the harmonisation
or a very low level of agreed standards. The need for unanimous adoption of Community
instruments is the main cause, while the difficulty met by the Member States in abandoning
their national agendas is another. Beyond the progress made with the Nice Treaty,
proceedings at the Convention and the Commission’s contribution particularly highlighted this
problem. It is very highly desirable that the Council learn the lessons of this stage of the
negotiations so that the instruments still on the table can be adopted in 2003. The Directive
on asylum procedures is a major item here.

Achievement of the commitments given at Tampere is well in hand. The bases for the second
stage of harmonisation, which is ultimately to yield a common asylum procedure and a
uniform status, are now being laid by an important series of studies, the reinforcement of
forms of administrative cooperation and the establishment of convergence tools such as the
Immigration and Asylum Committee and EURASIL. But the crisis in the asylum system is
more and more striking in certain Member States, and there is a growing malaise in public
opinion. Abuse of asylum procedures is on the rise, as are hybrid migratory flows, often
maintained by trafficking practices involving both people with a legitimate need for
international protection and migrants using asylum procedures to gain access to the Member
States to improve their economic situation. The number of negative decisions after
examination of needs for international protection remain significant. This phenomenon, which
is a real threat to the institution of asylum and more generally for Europe’s humanitarian
tradition, demands a structural response. There is a priority need for more resolute action on
the underlying causes; the Commission presented its proposals on 3 December 2002 with
its Communication on the integration of migration-related questions in the European Union'’s
relations with third countries. And the Commission has made proposals for controlled legal
immigration channels on the basis of its Communication of 22 November 2000 on a
Community immigration policy. The Commission will shortly be offering new suggestions on
the different forms of interaction between immigration, integration policies and social and
employment policies.

Regarding asylum policy, there is now a manifest need to explore new avenues to
complement the stage-by-stage approach adopted at Tampere. The question arises whether
the Member States could better deploy the major human and financial resources which,
partly supported by the European Refugee Fund, they devote to receiving displaced persons
in the context of often lengthy procedures that regularly culminate in negative decisions
requiring repatriation after a long wait. Three complementary objectives should now be
pursued to improve the management of asylum in the context of an enlarged Europe:
improvement of the quality of decisions (“frontloading”) in the European Union;
consolidation of protection capacities in the region of origin; treatment of protection requests
as close as possible to needs, which presupposes regulating access to the Union by
establishing protected entry schemes and resettlement programmes.

Thinking here falls in the context of the implementation of the Agenda for Protection,
established by the international community after two years’ worldwide consultations. It aims
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to offer a response to today's challenges in the governance of the refugee problem around
the world faced with difficulties of applying international protection rules in a situation where
there are hybrid migratory flows and ongoing persecutions, risks and dangers forcing millions
of people to go into exile where they need protection. Now that the European asylum system
has reached critical mass, and thanks to its capacities for external action and search for new
channels, the European Union now has significant tools with which to improve its responses
to the new challenges and to implement the multilateral Agenda for protection in which the
Commission identifies three major priorities: access to protection, durable solutions and
better responsibility-sharing with third countries. The European Union ought to be a key actor
for the Agenda's long-term success.

1. THE BACKGROUND TO THE ADOPTION OF THE AGENDA
FOR PROTECTION AND ITS IMPACT ON THE EUROPEAN
UNION

ASYLUM INSTRUMENTS

The relevance and primacy of the Geneva Convention confirmed

The worldwide consultations launched in December 2000, just before the 50th anniversary
of the 1951 Geneva Convention on refugee status, are a response to the new challenges
facing international protection and the HCR. There was a particularly urgent need for solutions
reaffirming the relevance and universality of the Convention at the dawn of the XXIst Century,
and for clarification as regards the application of certain of its provisions and identification of
what elements were missing from the Convention which would help to develop better
protection and management of migratory flows and durable solutions. The outcome of this
process was the approval by the HCR Executive Committee in autumn 2002 of an Agenda
for Protection, a multilateral instrument standing on two pillars. The first is a declaration by
the States Parties to the Geneva Convention and its Protocol at the Ministerial Conference in
Switzerland in December 2001 to mark the 50th anniversary of the Convention.

The Declaration reasserts the central role played by the Convention in the international
protection system. The second establishes an action programme covering six Goals, each
subdivided into several objectives:

(1) Strengthening the implementation of the 1951 Convention and 1967 Protocol;

(2) Protecting refugees within broader migratory movements;

(3) Sharing burdens and responsibilities more equitably and building capacities to receive
refugees;

(4) Addressing security-related concerns more effectively;

(5) Redoubling the search for durable solutions;

(6) Meeting the protection needs of refugee women and refugee children.

Beyond certain differences, the first of which is obviously the number of refugees received,
many southern or medium-developed countries are facing the same problems of managing
hybrid migratory flows and matching protection systems to needs as exist in the western
countries. Particular attention has been drawn to the interaction between questions of crisis
prevention and management, respect for human rights, development, integration or
reintegration of refugee populations.
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The proposals of the High Commissioner for Refugees for the
Convention Plus

In the context of the adoption of the Agenda for Protection, the United Nations High
Commissioner for Refugees rapidly called on the international community to consider his
ideas, assembled under the name “Convention Plus”. Following up the Agenda, the objective
of this concept is to improve the operation of the Geneva Convention, boost solidarity and
extend the management of asylum-related migratory flows by means of modernised
instruments or policies. It acknowledges that the asylum and international protection system
can come under serious threat if it is used for other purposes or repeatedly misused, notably
by networks of traffickers in human beings. The High Commissioner more particularly
developed this topic when addressing European Ministers and the Commission at the
informal Council meeting in Copenhagen in September 2002. Among other things he
proposed:

(1) The conclusion of special agreements with a view to:
— Plans of action to ensure more effective and predictable responses to mass  influx;
— Targeted development assistance to achieve more equitable burden—sharing a n d
to promote self-reliance of refugees and returnees in host countries and
communities, facilitating local integration in remote areas and countries of
origin in the context of reintegration;
— Multilateral resettlement commitments;
— Roles and responsibilities of countries of origin, transit and destination in
"irregular" or "secondary movement" situations (multilateral readmission
arrangements; capacity—building; extraterritorial protection arrangements in a
responsibility—sharing framework);

(2) Cooperation from the HCR to help States expedite asylum procedures and improve the
quality of the examination of asylum requests by:
— Identifying safe countries of origin and safe third countries;
— Information on countries of origin;
— Monitoring the case-law in the Member States.

The HCR accepts that the concept of special agreements is still rather vague and will have to
be clarified, particularly in the Forum set up for the purpose, which is to meet for the first
time in Geneva in June 2003.

The issues involved for the European Union and the multilateral
protection system

The EU Member States and the Commission were involved in the work and supported the
adoption of the Agenda. They welcomed the spirit of the High Commissioner's proposals, and
in particular the pro-active approach to finding solutions to difficulties that sometimes
tarnished the credibility of the institution of asylum. The European harmonisation process and
the Agenda for Protection were mutually boosting. The Tampere conclusions, the negotiations
for Community legislation, and the Commission proposals in the communications of
November 2000 on the long-term objectives of asylum policy and on the European
immigration policy all operated as input for the Agenda.

Today the critical mass attained by the Community in protection policy enable it to implement

a large number of objectives already identified by the Agenda. The European Community can
continue to upgrade its body of rules and practice in the near future. For the HCR and third

UNHCR Tool Boxes



Tool Box II: The Instruments »

countries, useful precedents can be established on the basis of it. Difficulties met in
negotiating or applying it will also provide food for thought.

The second stage of harmonisation in Europe as developed by the Commission in November
2000 calls for more modern means of action and an ever more important interface between
the internal process and the external aspect of the governance of refugees. The European
common asylum system cannot basically be improved without integrating overall problems
and deepening the multilateral protection system. By the same token, the Commission is
convinced that the success of the Agenda for Protection depends heavily on Europe’s
ambition as regards its common asylum policy and the results it generates.

In this context, the question of burden and responsibility-sharing must not be seen solely in
terms of spreading financial or physical burdens but also of multifaceted solutions and in
qualitative terms. The objectives here should be to better manage the asylum system in
general and to offer effective and appropriate protection solutions on the basis of mastering
and regulating asylum-related flows in their European territorial dimension and in regions of
origin. It will be decisive that the European Union develop a genuine policy of partnership
with third countries and relevant international organisations. Protected entry schemes in the
European Union for persons in need of international protection could be developed in
parallel.

ASYLUM INSTRUMENTS

The concept of protection in the region of origin, which has hitherto been behind a large
number of misunderstandings and controversies, could be integrated into an overall
architecture offering solutions that are not mutually exclusive. Respect for the European
Union’s international obligations and those of its Member States should also underlie such
solutions.

2. PRIORITIES FOR THE EUROPEAN UNION

The point now is to implement the Agenda so as to bring about the practical and operational
conditions for a better international protection system. Each country, region or organisation
concerned must incorporate the programme’s objectives in its policy and legislative agenda.
But priorities for action need to be defined. The various aims, objectives and measures
identified in the action programme are interdependent, but the Commission is proposing
three priority themes for the European Union. They should make it possible to deal with most
of the questions raised by the Agenda for Protection and the Convention Plus concept and
to lay a basis for the development of a better responsibility-sharing with third countries.

2.1 Access to protection

The Agenda for Protection includes a wide range of measures to promote access to
protection in order to:

—  better apply the Geneva Convention and offer suitable forms of international
protection to meet all protection needs;

— improve asylum procedures, reception conditions and registration and identification
schemes, respect for refugees and their protection in the management of hybrid
migratory flows;
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— enhance the fight against trafficking in human beings and knowledge of migratory flows;

— reinforce institutional capacities in cooperation and solidarity and responses to largescale
influxes;

—  offer a better response to questions of security and the needs of women and children.

The basic components put in place by the European Community for access to protection,
directly relevant for the implementation of the Agenda for Protection, are:

— more harmonised, integrated and comprehensive application of the Geneva Convention
and a reduction of differing interpretations of the concept of refugee;

— parallel provision of subsidiary protection to cover all the needs for international
protection;

— fairer, faster and more efficient asylum procedures;

—  basic standards for the reception of asylum-seekers;

—  a better identification system using EURODAC, but also a better registration system
applying a number of standards included in legislative instruments (asylum procedures,
reception conditions, temporary protection);

— a policy against discrimination, racism and xenophobia, through legislation and
awareness measures;

—  clearer sharing of responsibilities between Member States for the examination of asylum
requests;

—  adetermined fight against trafficking in human beings through Community accession to
the Protocols to the UN Convention of Palermo on transnational organised crime and
the adoption of legislative and financial instruments;

—  establishment of analysis and exchange tools on migratory flows;

—  solidarity mechanisms and reinforcement of asylum capacities and, ultimately, capacities
for external border controls and the management of illegal migratory flows;

—  stronger dialogue and partnership with third countries;

— a common mechanism to manage large-scale influxes of displaced persons through
temporary protection;

—  domestic security requirements and the situation of minors and gender questions to be
taken into account in legislative instruments and in programmes.

Better access to protection in Europe must go hand in hand with a regulated and more
transparent framework for a policy on admissions, including for employment purposes. The
Commission restates the importance it attaches to practical progress on the basis of its
proposals here, both for legislation and for the coordination of employment and admission
policies, in partnership with third countries.

Various developments are conceivable in a dynamic perspective for the months ahead to
promote synergies between the reinforcement of the common European asylum system as
an integrated regional system in context of enlargement from 2004, and the universal
implementation of the Agenda for Protection and the practical realisation of the ideas of the
High Commissioner for Refugees summed up as the Convention Plus concept.

Regarding the application of the Geneva Convention, the Commission recalls that the
establishment of the common European asylum system is based primarily on the adoption
of Community legislative instruments. One of the objectives of the main Community
instrument is to narrow divergences of interpretation in the implementation of the
convention’s rules on recognition of refugee status. There are different ways of doing this:
meetings of contact committees to review the application of the directive on the definition
and status of refugee, prerogatives of the Commission and the European Court of Justice in

UNHCR Tool Boxes



Tool Box II: The Instruments »

ensuring compliance with Community law. Here the HCR could intervene in cases before the
national courts and the European Court of Justice in preliminary ruling proceedings under
Article 234 of the EC Treaty. If it is pointed out that there remain wide divergences of
interpretation of the rules governing refugee status under the directive, that would be clear
evidence that there is inadequate harmonisation in terms of the objective of a uniform status.
The Commission should draw the conclusions and produce a legislative proposal. The Eurasil
Network (see Annex, point 4) of representatives of appeal bodies in the Member States could
also lay a role under Commission guidance. The Commission will consider ways and means
of involving the HCR in this.

Regarding asylum procedures, and without prejudice to the outcome of the current
negotiations on the first phase of harmonisation here, the European Community must go
more thoroughly into its response to two major challenges: the quality of the examination of
applications, and the speed of procedures. The Commission will intensify its work on
“frontloading”, in particular through further study of the question of the one-stop-shop begun
in November 2000. It will be mindful of the results of a study launched by the Commission,
the results of which have been available since January 2003. This study describes the current
practices of Member States and a few other countries (Switzerland, Canada) and observes a
tendency to include subsidiary protection among the procedures for determining refugee
status in the past decade. The study examines the advantages and disadvantages of the one-
stop-shop method. It emphasises that there is growing support for this concept in the
Member States, the HCR and elsewhere, despite substantial differences of detail between
national practices.

ASYLUM INSTRUMENTS

The use of the concepts of safe countries of origin and safe third countries to expedite
procedures and focus on the persons with the greatest needs, should be given a legislative
basis for the first time by the end of 2003 on the basis of the Commission’s amended
proposal. The Council adopted conclusions on the two concepts in October and November
2002. On 13 November 2002, Austria took the initiative of proposing a Regulation
establishing the criteria for determining the States which qualify as safe third States for the
purpose of taking the responsibility for examining an application for asylum lodged in a
Member State by a third country national and drawing up a list of safe third States' in Europe.
The Council has agreed to consider the initiative in connection with its work on the amended
Commission proposal on asylum procedures.

As it is stated in its Communication of November 2000, the Commission has an open mind
on this question as harmonisation is necessary in the context of the common asylum
procedure. The harmonisation method proposed by the Commission in the first phase was
realistic in view of the divergent practices of the Member States. But the Commission would
be glad if discussions in the Council revealed a greater degree of political maturity in this
respect and a more ambitious vision of harmonisation. Closer cooperation between the
Community and the HCR regarding information about countries of origin and transit is
essential. These concepts have been devised hitherto from a purely procedural angle. It is
necessary to consider the link between them and the external policy on protection and
relations with identified third countries. Thought might be given to adding, on a case-by-case
basis, certain forms of partnership with these countries.

The problem of access to protection raises the core question of access to the territory.
The implementation of the Agenda for Protection should enable the European Union to study

in closer detail the degree of compatibility of reinforcing the protection given to those who
need it and respect for the principle of non-refoulement with the measures taken to combat
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illegal immigration and trafficking in human beings and external border control measures. The
Commission made its views on this known in its communication on illegal immigration and
its Green Paper and Communication on a Community return policy on illegal immigrants. The
question should be on the agenda of the Committee on Immigration and Asylum.

At the same time the Commission is planning to raise in the Council and the European
Parliament the question of protected entry procedures, to complement the treatment of
spontaneous arrivals by asylum-seekers in Europe, dealt with in the communication of
November 2000 as possible scenarios in the context of an ambitious and integrated concept
of the common asylum procedure.

A study launched for the Commission on external processing was delivered in December
2002. The study suggests that EU Member States should consider "protected entry
procedures" as part of a comprehensive approach, complementary to existing territorial
asylum systems. According to the authors, these procedures would constitute the most
adequate response to the challenge of reconciling control objectives with the obligation of
protecting refugees. It proposes to enrich existing visa policies with a protection dimension
and to jointly create protection places. It also suggests offering a platform for the regional
presence of the EU, integrating different dimensions of migration (determination procedures,
protection solutions, labour migration and return as well as assistance to the region of origin)
into a single tool, thus allowing the EU to manage them in a coordinated way. The study
suggests disseminating best practices on an EU level and regulating the allocation of
responsibility to process applications for protection visas among member states. The
suggestions in this study should be examined and evaluated most carefully, particularly as
regards the role of the Member States, who have not yet come to a consensus. The question
of the precise role of the HCR will also have to be high on the agenda.

Presently, one third of the fifteen EU Member States practise Protected Entry Procedures on
a formalised basis as a complementary channel. Six Member States allow access in
exceptional cases and in an informal fashion. However, the present diversity and incoherence
of Member States practice diminishe their actual impact. There is therefore a strong case for
harmonisation in this area.

In conjunction with work on resettlement (see point 2.2) and more adequate external
assistance to countries that first receive refugees, in consultation with the HCR among others,
European developments in regulated management of access to international protection in the
territory of the Member States should make it possible to make better use of public finances
of which a sizeable proportion is currently devoted to meeting needs which go beyond those
involved in receiving persons in need of international protection. At the same time, these
developments would be powerful weapons in the fight against trafficking in human beings as
traffickers would lose much of their competitive advantage in terms of access to the European
Union. The regional platform idea might be worth exploring further as a means of providing
effective protection and a response to genuine requests for international protection with
offers of durable solutions. The conclusion of special agreements could also be considered
here. The Commission will put the topic on the agenda for the Committee on Immigration
and Asylum.

2.2 Durable solutions

The search for durable solutions is the objective that unites the Agenda for Protection and
the Convention Plus. There are three durable solutions that have traditionally been identified
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by the international community to the problem of refugees: voluntary return, integration and
resettlement.

Return policy

The Agenda for Protection states very clearly that priority is to establish the conditions in
countries of origin by removing the reasons for leaving and allowing those forced into exile
to return safely and durably, priority being given to voluntary returns. That demands both
action in countries of origin and transit and a consistent approach in host countries. At the
same time, returns may not be the only durable solution, particularly in the event of a
protracted refugee situation. The Agenda also states that the long-term credibility of the
asylum system must be based on the return of people who no longer need international
protection and have no other grounds for residing legally.

ASYLUM INSTRUMENTS

The first elements of a common European approach were adopted in the plan of action
against illegal immigration in February 2002 and the plan on returns in November 2002
following the Commission’s Green Paper and Communications® and in the policy on
readmission followed by the European Community; the Green Paper and communication on
the policy on returns specified conditions for durability and laid the bases for an integrated
approach including preparation for the return, training and assistance with employment,
various forms of assistance with the journey back to the country of origin and or reintegration,
and follow-up and assistance after the return.

The plan of action on returns confirms that the European Union must establish an approach
of its own to integrated returns. These programmes should cover all stages of the return
procedure, namely the stage preceding departure, return itself, reception and integration in
the country of return. These integrated return programmes should be devised country by
country, so as to reflect specific situations, the number of persons concerned and the needs
of the relevant countries. The adoption of the EU return plan for Afghans in November 2002
must be seen as a first practical attempt to tackle a specific geographical problem. The
Commission is particularly attentive to the sustainability of the planned returns, to consistency
between Community support and a broader international perspective regarding the
reconstruction of Afghanistan and cooperation with the relevant third countries and
international organisations, in particular HCR. The results of applying this plan will have to be
studied to see what can be learnt in terms of efficiency and partnership with third parties,
particularly in the context of the debate on the concept of special agreements.

Hitherto priority has generally been given to repatriation of illegal residents, but the concept
of the return as a durable solution is obviously a broader one. The Commission considers that
the European Union must go into further detail as to its approach here in the context of the
common asylum policy. This component will have to be taken into account in the discussion
on a possible Community financial instrument for returns. With an eye to a common asylum
procedure and a uniform status, it would also be worth developing common analyses on the
persistence of major obstacles to the return of certain groups of people in the Union to
ensure that members of such groups are not repatriated from certain Member States when
they probably would not have been from others. The participation of the European Union in
genuine international strategies and partnerships for returns could be further developed.
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Integration in the host society

The Agenda for Protection provides for measures to promote local integration through socio-
economic measures, attention for the specific needs of refugees though also of host
populations, with the possibility that rights as to status and residence could go so far as
naturalisation in countries of asylum and support for autonomy.

A distinction must be made between the problems of integration in host societies in the
European Union and in regions of origin. At the same time, if the European Union wishes to
remain consistent with its interest in reception policies in regions of origin, it must be attentive
to integration needs in host countries there (see point 2.3).

Internally, the basic elements put in place by the Union for the integration of people enjoying
protection in the Member States begin with a Community legislative framework consolidating
the status and residence rights of persons given protection, plus elements of long-term
residence and family reunification. At the present stage of the harmonisation process the
need has not been felt to establish wholly comparable norms for refugees and persons
enjoying subsidiary protection. This will have to be borne in mind in work on the uniform
status. Moreover, the objectives of the European Union set at Tampere and fleshed out in the
Council conclusions of 14 October 2002 are fair treatment for third-country nationals residing
legally and harmonisation of their legal status on that of Member-State nationals in terms of
both rights and obligations.

Although the fact that persons enjoying international protection have been forced into exile,
certain specific needs generated by the reasons for which they have opted for exile and the
rights conferred by the Geneva Convention are all factors that must be taken into account,
the challenges of integration are much the same as for other migrants from third countries
and for host societies in relation to questions such as nationality, citizenship and respect for
diversity, social policy and access to the employment market, education and training. In spring
2003 the Commission will make some proposals for an integration policy, setting it in the
context of the European social and employment policy. The necessary equilibrium between
horizontal measures and specific measures for the integration of these people will have to
be examined here.

In 2003, with a view to further facilitating the movement of refugees in the European Union
and to feed reflections on the long-term objective of a uniform status valid throughout the
Union, the Commission will launch the final study announced in its Communication of
November 2000 on the transfer of protection status. Results should be available early in
2004.

Resettlement schemes

Resettlement consists of transferring refugees from a first host country to a second, generally
a developed country, where they enjoy guarantees of protection, including legal residence,
and prospects for integration and autonomy. The Agenda for Protection calls for more
strategic use of resettlement schemes to meet objectives of better protection for certain
specific individual needs, durable solutions for groups of refugees, greater solidarity in the
reception of refugees and better organisation of the legal entry of refugees in host countries.

The Commission contemplates the resettlement option as one of the instruments of the
common asylum policy and procedure. It has launched a study, the results if which are
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expected for the autumn of 2003. In the European Union, less than half the Member States
have set up structural resettlement schemes, whereas others can be described as emerging
resettlement countries. A third group of Member States agree to receive refugees for
resettlement on an ad hoc basis in very limited numbers. There are no common guidelines
in the Union for the moment.

The Commission accordingly proposes to launch two new lines of activity. First, it propose
using the financial instruments for European solidarity and cooperation in asylum matters. In
the implementation of Community financial instruments it will seek to provide support and
encouragement for national and Community projects (priority action in the 2003 call for
proposals for Community action in the ERF, special budget remark in the 2004 PDB for
national ERF programmes, cooperation under the 2003 Argo framework programme, actions
under the 2003 call for proposals under line B7-667 for cooperation with third countries on
asylum and migration). At the same time the Commission will take the initiative in the
Immigration and Asylum Committee of launching a policy debate on the contribution made
by resettlement to the common asylum policy, the exchange of good practices and even the
feasibility of specific European instruments, including legislative instruments. The role of the
HCR and other partners will be considered. The question of resettlement will also have to be
taken into account in the debate on integration policy.

ASYLUM INSTRUMENTS

The Commission considers that only a common approach will create the necessary political
and operational basis that will produce beneficial effects on terms for access to European
territory and allow resettlement to be used for strategic purposes both to assist the European
Union and to attain the objectives of the Agenda for Protection. It will enable it to enter into
such agreements as may be needed. The Commission will announce more detailed
conclusions in a communication at the end of 2003.

2.3Towards shared responsibilities with third countries

Sharing burdens and responsibilities more equitably in managing refugees is another
objective of the Agenda for Protection. Responsibility-sharing arrangements are mentioned as
a means of relieving the burdens borne by the first countries of asylum, as well as more
effective cooperation to reinforce the protection capacities of countries receiving refugees,
stronger partnership with civil society, the involvement of refugee communities,
mainstreaming the question of refugees in national, regional and muiltilateral development
agendas and effective use of resettlement.

The instruments of the European external protection policy

Better access to protection for persons in need of international protection, the search for
durable solutions and solidarity with third countries all call for the mobilisation of a vast range
of external actions, be they political, economic or in the form of more effective financial and
technical assistance, in the spirit of the Tampere and Seville conclusions. The European Union
already has major trump cards which it can play better and better in the light of the various
objectives of the programme of action in the Agenda for Protection. They are set out in the
Commission communication of 3 December 2002 “Integrating migration questions in the
European Union’s relations with third countries”’ which stresses the burden of receiving
refugees borne by developing host countries, particularly in the event of protracted situations.
Special attention has been paid to this dimension in the management of external financial
instruments such as aid to uprooted persons. Measures to assist certain vulnerable groups or
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reinforce protection or re-integration capacities in host countries or countries of origin have
also been programmed on the basis of various other instruments. In the framework of the
pilot phase of preparatory measures on co-operation with third countries in the areas of
asylum and migration (budget line B7-667), a number of projects relating to protection and
capacity-building are being supported (such as assistance to Turkey on the development of
the asylum system and assistance to Afghanistan on capacity building and a returnee
monitoring data base).

The main aim of Community humanitarian aid managed by ECHO is to assist the victims of
natural and human disasters in third countries. It is unconditional, neutral and impartial and
is supplied solely on the basis of the needs of the populations concerned. One of the specific
objectives is to deal with the human consequences of movements of refugees and displaced
or repatriated persons in third countries in compliance with the principles set out above.
Community action focuses on protection and subsistence needs of refugees so long as the
humanitarian needs engendered by the crisis subsist. In appropriate cases Community
assistance can also serve to support refuges’ voluntary return to their country of origin with
safety and dignity. Likewise, schemes for resettling refugees from a country of refuge to
another third country that agrees to take them can also be supported. Community action also
serves to support the HCR's protection and assistance mandate. In October 2002, the
Commission took a major decision worth €11 million to support the HCR in the protection
and registration of refugees and safety of humanitarian workers, which is within objectives 1
and 4 of the programme of action of the Agenda for Protection.

The means of achieving more effective cooperation and assistance

Active support for a revamped approach to international protection depends on much heavier
involvement of third countries of first reception and transit and more serious consideration
for constraints linked to returns and re-integration. This priority will have to be taken into
consideration in the general effort announced by the Commission in its Communication of 3
December 2002. Following on from its analyses and proposals in the communication, the
Commission will endeavour, when necessary, having regard to the guidelines set out in the
communication, to integrate the new dimension brought to the governance of refugees and
displaced persons by the Agenda for Protection into the component features of the common
European asylum system, the political dialogue with third countries, the examination of
Country and Regional Strategy Papers and the programming and targeting of Community aid.

These different areas of activity could be refocused in a consistent and structured approach
that would improve international responsibility-sharing in the governance of refugees.

Therefore, it is the intention of the Commission to give migration, including international
protection concerns, attention on a case by case basis in the Country and Regional Strategy
Papers process, with which Member States are associated. Incorporating asylum in these
papers through the normal programming dialogue process should ensure full involvement
and commitment by the country or region concerned as well as differentiation and
prioritisation according to needs and policy situation. The Country Strategy Papers mid-term
review, which will begin in 2003, will give the opportunity to examine the extent to which
greater priority should be given to specific programmes dealing with asylum. But it must be
borne in mind that that there is only limited room for manoeuvre with the available resources
and that competing priorities will have to be offset against each other. In the follow-up to the
budget line B7-667, the Commission intends to propose setting up and implementing from
2004 onwards a multi-annual programme designed both to provide a specific, additional
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response to the needs encountered by third countries of origin and transit in their efforts to
manage more effectively all aspects of migration flows, including those related to international
protection.

But the Commission will be at pains to emphasise two factors:

—  given the Community financial instruments available and the machinery for dialogue and
programming with third countries receiving assistance, the initiative must also come
from the national authorities there in connection with their commitments for the
implementation of the Agenda;

—  the Community's commitment must be accompanied by parallel mobilisation of the EU
Member States in the bilateral aid context, and the Commission will see that there is
closer coordination and consistency between bilateral and Community action.

ASYLUM INSTRUMENTS

The Commission also considers that it is for international financial institutions and United
Nations agencies (not only the HCR but also the UNDP, OCHA, OHCHR, UNRWA, UNICEF,
the WFP, WHO etc...), under the supervision of the Secretary-General, to better define the
functions of each in improving the governance of refugees and to establish a strategic
coordinated action plan to make practical improvements to the prospects for durable
solutions in the application of each of these functions, having regard both to the fate awaiting
refugees and to the capacities of the host countries and countries of origin concermned by
flows related to asylum, integration and durable returns.

At any rate the Commission considers that the HCR, in coordination with other partners,
should give priority to a clear analysis of the features of the crises linked with forced
displacements and identify the management issues this raises and the solutions. The
European Union could then identify a number of priorities in relation to the migratory flows
that it has to manage but above all geographical priorities for Europe’s external action. It
considers that the HCR's examination of long-running refugee situations, in particular in Africa,
should be dealt with as a matter of urgency.

Lastly, the implementation of the common European asylum system and the European
Union's external action are thus powerful vectors for the implementation of the Agenda for
Protection and the Convention Plus. The development of internal powers in matters of
asylum should also enable the Community to develop external powers and to launch or take
part in negotiations with third countries or partners on specific problems or situations. A
stronger partnership with the HCR could accompany this process on the basis of existing
forms of cooperation. The HCR has much to gain from regarding the European Union as a
consistent entity in the medium term: this could be an incentive to make the most efficient
use of the human and budgetary resources currently mobilised in the EU and the acceding
countries and gradually redeploy them in areas where there is a greater need for protection
and support for host countries and countries of origin. This factor could usefully be
incorporated in the reflection launched by the High Commissioner in the HCR mandate for
2004. This cooperation could be accompanied by Community participation in special
agreements, but the concept as presented by the HCR is at too much an embryonic stage
for defining a fully elaborated Community approach. The Forum in June 2003 will be of
decisive importance here.
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CONCLUSIONS AND RECOMMENDATIONS

2003 will be a crucial year for the consolidation of the common European asylum system on
the eve of enlargement of the Union. It will see the end of the first stage of harmonisation
on the basis of the Commission’s proposals. At the same time the second stage called for at
Tampere will be sketched out, with the establishment of a common asylum procedure and a
uniform status. In the spirit of the Agenda for Protection and the Convention Plus, the
European Union must embark resolutely on a new approach to international protection based
on better management of access for persons in need of international protection to the
territory of the Member States and on consolidation of the possibilities for dealing with
protection needs in the region of origin. The Commission, on the basis of, among other
things, the results of a variety of studies already carried out, will embark on this, in close
cooperation with the HCR, so as to lay operational proposals before the Council and the
European Parliament before the end of the year.

The Commission accordingly requests the Council and the European Parliament to take note
of its second report on the common asylum policy and:

— asks the Council to adopt all the first-stage harmonisation proposals in accordance with
the deadlines by the Seville European Council, in particular the directive on asylum
procedures where the question of safe countries of origin and third countries will
demand special attention;

— invites the Council and Parliament to continue considering the question of an instrument
to succeed the European Refugee Fund on the basis of the Commission report of 3
December 2002 on the effectiveness of Community financial resources;

— encourages the Member States to make the best use of the machinery for administrative
cooperation on asylum (Argo, statistical programme) and to contribute actively to it, and
undertakes to pursue the development of the Immigration and Asylum Committee and
Eurasil as essential means of comparing analyses and practices to facilitate the
identification of new priorities for the establishment of the common European asylum
system;

— recommends that a common approach be devised to the implementation of the Agenda
for Protection and the Convention Plus and that it be defended in the governing bodies
of the Office of the High Commissioner for Refugees and its dialogue with that
organisation;

— suggests that serious thought be given to possibilities offered by processing asylum
applications outside the European Union and resettlement as instruments to
complement a fair and efficient territorial asylum system in compliance with international
obligations and with respect for dialogue and partnership with third countries;

— recommends that more detailed serious thought be given to the question of access to
the territories of Member States for persons in need of international protection and
compatibility between stronger protection for these people and respect for the principle
of non-refoulement on the one hand and measures to combat illegal immigration,
trafficking in human beings and external border control measures on the other; the
Commission will enter this item on the agenda for the Immigration and Asylum
Committee, where it will ensure that special attention is paid to the question of
protected entry procedures on the basis of the results of the study already available and
the separate but related problem of resettlement;

— invites the Council to look beyond the existing European Union action plan and give
serious thought to a more operational definition of the content of integrated return
programmes in the light of lessons learned from the implementation of the return
programme for Afghanistan;
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wishes special attention to be paid to refugees and displaced persons in future work by
the Community institutions on integration;

invites the Council and Parliament to have regard to the contribution of developing
countries in receiving refugees and applying international protection instruments and
more generally to incorporate the international protection dimension more deeply into
Europe’s external policy on the basis of the Agenda for Protection; the Commission will
consider the question in 2003 in the mid-term review of the country and regional
strategy papers and will raise the objectives of the Agenda for Protection in its dialogue
on questions of migration and cooperation with the relevant third countries.

ASYLUM INSTRUMENTS
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ANNEX : IMPLEMENTATION OF THE FIRST-STAGE
LEGISLATIVE PROGRAMME AND
SUPPORT MEASURES

1. FIRST-STAGE LEGISLATION

Directive on the reception of asylum-seekers

The negotiation of the Reception Conditions Directive was given high priority under the
Spanish Presidency. The Council defined a general approach on the text on 25 April 2002.
The European Parliament also gave its opinion on the Commission’s proposal also on 25 April
2002, proposing some important amendments. A political agreement on the Directive was
achieved in December 2002 and the Directive was formally adopted on 27 January 2003*.

The Directive is a first step in the approximation of standards. It provides for a legally binding
Community framework and it will substantially improve the situation of the reception of
asylum seekers. It will also contribute to a broader similarity of the national reception systems.
However, there is no harmonisation on the issue of family members nor on the issue of
access to vocational training. In addition the harmonisation on the issue of access to the
labour market is quite minimal.

Dublin Il Regulation

The Seville European Council asked for the regulation to be adopted by the end of 2002. On
9 April 2002 the European Parliament supported the Commission’s approach. Political
agreement was reached on the text of the Regulation in December 2002. The Regulation was
formally adopted on 18 February 2003°.

The Regulation is based on the same principles as the Dublin Convention that it supersedes:
responsibility for examining an asylum request lies as a general rule with the Member State
that played the greatest role in the asylum-seeker's entry. But, learning the lessons from
applying the Convention, the Regulation shortens the procedural deadlines to help make
asylum procedures more effective overall, lays responsibility at the door of a Member State
that allows illegal residence situations to persist and contains new provisions to improve the
possibilities for family unity.

At the same time the Joint Committee set up by Article 3 of the Agreement of 19 January
2001 between the European Community and the Republic of Iceland and the Kingdom of
Norway concerning the criteria and mechanisms for establishing the State responsible for
examining a request for asylum lodged in a Member State or Iceland or Norway met twice in
the second half of 2002 so that these two countries, now associated with the Schengen
acquis and the Dublin Convention, could make their views known on the proposal. And on
12 August 2002 the Commission adopted a proposal for a negotiating mandate for the
conclusion of a Protocol between the parties to the Agreement of 19 January 2001 enabling
the Kingdom of Denmark to join the Agreement.
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Proposal for a directive on minimum standards for the qualification and
status of third country nationals and stateless persons as refugees or as
persons who otherwise need international protection

The discussions on the Commission’s proposal® within the Council commenced under the
Spanish Presidency in June 2002. The Seville European Council of June 2002 set a deadline
for adoption of the Directive by June 2003. Negotiations continued under the Danish
Presidency and culminated at the November 2002 Justice and Home Affairs Council in a
political agreement on a very substantial part of the rules in the Proposal, relating to the
qualification for refugee and subsidiary protection status. It is therefore envisaged that the
negotiations on the whole of the Directive will be concluded under the Greek Presidency,
including the rules relating to the rights and benefits to be attached to a refugee and
subsidiary protection status.

ASYLUM INSTRUMENTS

In an Opinion of 29 May 2002, the Economic and Social Committee supported the
Commission’s proposal, and welcomed in particular the concept of subsidiary protection. On
11 June 2002, the Committee of the Regions welcomed in its Opinion the Commission'’s
commitment to the primacy of the 1951 Geneva Convention. The European Parliament
adopted on 22 October 2002 a Resolution which proposes to amend the Directive on a
number of issues, in particular in relation to the grounds for persecution, by adding the
grounds “sexual orientation”, “sex” and “membership of an ethnic group”, and the grounds
for subsidiary protection, by adding a risk of capital punishment or genital mutilation. Finally,
it calls for parity of treatment of beneficiaries of refugee and subsidiary protection status, in
particular where it relates to the duration of a residence permit, the issuing of travel
documents, permission to work.

Proposal for a directive on asylum procedures

Following negotiations at expert level on the Commission proposal of 2000, the JHA Council
adopted Conclusions on 7 and 8 December 2001 on the approach to be taken on the
Council Directive. At the Laeken European Council, the Commission was then invited to put
forward an amended proposal before the end of April 2002. In-depth consultations with the
experts of the Member States enabled the Commission to put forward an amended proposal
on 18 June 2002’.

The amended proposal sets out a different structure for procedures in the first instance, inter
alia introducing specific standards for examining applications lodged at the border and a
procedure that allows Member States not to re-examine in depth certain repeat applications.
Moreover, the obligation to introduce a two level appeal system is replaced with the right to
an effective remedy before a court of law. The Council welcomed the amended proposal in
an open debate on 15 October 2002. As the Seville European Council called on the Council
to adopt a text by the end of 2003, negotiations are expected to continue throughout 2003.

2. Administrative cooperation and accompanying
measures

Eurodac

The legal frame for the implementation of the EURODAC information system was completed
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with the adoption by the Council of the implementing rules in February 2002°. The
Commission started operational testing with the Member States in April 2002, the final set of
volume tests with all Member States running until the end of 2002. The successful
completion of these mandatory tests was a precondition for the declaration of readiness of
all Member States, without which EURODAC would not have been able to start operations
and to apply the Regulation effectively. The operations started on 15 January 2003. From that
date to 2 March 2003, 238 “hits” were obtained and the trend steadily increases week by
week.

The European Refugee Fund (ERF)

The resources of the European Refugee Fund (ERF) were increased by the Budgetary
Authority in 2002 from the amount originally forecast. Consequently, new requests for
cofinancing were presented by Member States at the beginning of 2002, which were
approved by the Commission by Decision of 21 March 2002. From the information available
on Member States’ implementation of their national programmes, the following trends can
be identified:

— as regards the calculation of annual allocations to Member States, the calculation
methods contained in Article 10 of the Council Decision® have allowed an evolution of
the share of funds between Member States along the evolution of the number of
applications for asylum and of persons being granted refugee status or other form of
international protection. The fixed amounts defined in Article 10(1) have had a positive
effect in balancing the distribution of funds and taking into account the relative burden
born by each country;

— in terms of implementation, after a few difficulties encountered by the Member States
at the beginning of the programme, which were due in particular to the adoption of the
Council Decision in September 2000, programme and project implementation have
attained their full rhythm of implementation;

—  overall, between 2000 and 2002, 49.44% of the funds were used by Member States
to co-finance projects relating to the reception of asylum seekers, 28% to the integration
of refugees and persons benefiting from subsidiary forms of protection, and 22.2% were
allocated to voluntary return projects. The share of this last measure has substantially
increased between 2000 (15.82%) to 2002 (24.45%).

The Commission has commissioned an independent evaluation of the first three years of the
ERF, covering a full cycle of actions, which will be available during the third quarter of 2003.
Furthermore, the Commission presented to the Council and the Parliament a mid-term report
on the implementation of the ERF,'® on 3 December 2002. In this report, the Commission
underlines that the results of this evaluation and the priorities identified in the course of
managing other instruments or preparatory measures will determine the Commission’s
approach in its proposal on the activities to be pursued after 2004 at Community level for
refugees and asylum seekers. The Commission expects the Council and the European
Parliament to react in 2003 to this report.

EQUAL

The Community Initiative EQUAL seeks to combat exclusion and inequality in the labour
market and includes provision to improve the social and vocational integration of asylum
seekers. EQUAL funding runs from 2000-2006 (approximately €113 million for asylum
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seekers, i.e. 4% of a total of about €2764 million for the programme) and has two funding
rounds, the first of which started in 2001, and the second is expected to be launched in
2004. There are over 1500 Development Partnerships selected by Member States in 2001,
45 of which relate to Asylum Seekers. Initial funding from November 2001 enabled the
partnerships to clarify their work programmes and to develop their transnational co-operation
agreements, and as of May 2002 further funds were approved for the implementation of the
work programmes. The activities being taken forward by the partnerships fall into five areas:
reception; advice education and training; employment; reintegration and repatriation; and
capacity building. Further information about each Development Partnership is available at the
EQUAL website."" A European thematic group on Asylum Seekers is being established to
identify and disseminate the good practice developed under EQUAL. Reports and outcomes
of this EU-wide work will also be made available on the EQUAL website.

ASYLUM INSTRUMENTS

ARGO

On 13 June 2002,” the Council adopted the ARGO programme aimed at promoting
administrative cooperation in the areas of external borders, visas, asylum and immigration.
One of the main goals is to harmonise national practices and is therefore an accompanying
measure to the legislative effort made by the Community. The 2002 and 2003 annual work
programmes have anticipated in their asylum chapter the needs of the national agencies
when applying the new Community acquis. The annual objectives and priorities were
therefore mainly inspired by the legislative proposals and studies launched by the
Commission.

3. OTHER DEVELOPMENTS

Temporary protection in the event of a large-scale influx of displaced
persons

At the extraordinary JHA Council of 20 September 2001, the Council agreed to examine
urgently the situation in countries and regions where there was a risk of large-scale population
movements as a result of heightened tensions following the attacks on the USA. Furthermore
it requested the Commission, in consultation with Member States, to examine the scope for
provisional application of the Council Directive on temporary protection in case special
protection arrangements would be required within the EU. This led to a specific monitoring
in particular of the trends of asylum applications from Afghan nationals in EU Member States
available at Community level for repatriation of immigrants and rejected asylum seekers, for
the management of external borders and for asylum and migration projects in third countries,
which was requested by the European Council in Seville. until spring 2002. On the basis of
the analysis of the situation, a special arrangement was felt not necessary. Directive
2001/55/EC" is required to be transposed into national law by 31 December 2002.

Other legislative initiatives

Several proposals relating to immigration contain provisions that directly or indirectly concemn
the legal situation of persons under international protection. On 2 May 2002 the Commission
adopted an amended proposal on the right to family reunification' as requested by the
Laeken European Council of 14 and 15 December 2001. The amended proposal includes a
chapter on refugees, providing them with more favourable terms for family reunification. The
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Council reached political agreement at the end of February 2003. The Seville European
Council asked for the Directive to be adopted before the end of 2003, which is also the
deadline for the adoption of the proposal for a directive on the status of thirdcountry nationals
who are long-term residents.” Under this proposal, refugees could enjoy long-term resident
status after five years' residence in a Member State. This status will then allow them, on
certain conditions, to settle in other Member States. On 11 February 2002 the Commission
also adopted a proposal for a Council Directive on the short-term residence permit issued to
victims of action to facilitate illegal immigration or trafficking in human beings who cooperate
with the competent authorities'®. This directive states that it applies without prejudice to the
provisions governing the protection of refugees, beneficiaries of subsidiary protection and
applicants for international protection.

Commission working document on the relationship between internal
security and international protection obligations

The main conclusion of the December 2001 document was that the current EC legislation
or Commission Proposals for such legislation in the field of asylum and immigration all
contained provisions to allow for the exclusion of any third country national who may be
perceived as a threat to national/public security from the right to international protection,
residency or access to certain benefits. However, in the framework of discussions and
negotiations of the different proposals, the relevant provisions are revisited in the light of the
new circumstances, such as in the case of the Directive on the qualification as refugee or as
a person in need of subsidiary protection. During 2002, the Commission organised
consultations with all Member States and Candidate Countries, other European Institutions',
civil society and UNHCR. It was agreed to continue cooperation at practitioners level in Eurasil
(see point 4) and with Argo co-funded activities.

4. OPEN COORDINATION METHOD APPLIED TO ASYLUM,
INFORMATION EXCHANGES AND COMMON ANALYSIS

New tools for exchanges and analysis

In December 2001 the Laeken European Council acknowledged the need to intensify the
exchange of information on the asylum and immigration policy. The Economic and Social
Committee and the Committee of the Regions supported the approach proposed by the
Commission in its communication of 28 November 2001, in their Opinions,” calling for
cooperation with civil society and local authorities.

At the beginning of 2002, the Commission created a Commission-led exchange and
consultation procedure with an Immigration and Asylum Committee as a central component.
The main aim of this exercise is to identify and analyse common challenges in immigration
and asylum policies, spread best practices and achieve greater convergence. The members
of the committee are experts of the Member States but also representatives of civil society.
Other players are also being invited to participate on a case-by-case basis, depending on the
subject matters. In the field of asylum, the following subjects have been discussed during the
review period : the relationship between international protection and internal security, the
process of transposition of the Temporary Protection Directive, the issue of processing asylum
claims outside the EU and the single procedure.
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Following the decision by the Committee of the Permanent Representatives in the Council to
cease the activities of the CIREA' created in 1992 as a specific Council working group, the
Commission established EURASIL in July 2002, the EU network for asylum practitioners,
chaired by the Commission. The participants who primarily attend these meetings are
involved with EU Member States authorities responsible for the adjudication of asylum
applications in EU Member States (in first instances and also from appeal bodies). It is
therefore a practitioner driven committee. UNHCR, other International or non-governmental
organisations and experts on certain issues will be invited when necessary. The aim of the
network is to improve convergence in asylum policies, decisions and practice through
enhanced exchange of information and best practices among EU Member States asylum
adjudicators and the European Commission. The activities should also help practitioners to
enhance working relationships with each other. They will focus on information with regards
to the situation in countries of origin and transit and treatment of cases by first instances
decision-making authorities and review bodies and any other relevant matters of interest for
the asylum practice. Its mission and functions will evolve over time, depending in particular
on the transposition and implementation of EC legislative instruments. The Commission
expects EURASIL to become an essential working tool for the establishment and functioning
of the common European asylum system.

ASYLUM INSTRUMENTS

The first concrete steps towards the creation of a European Migration Observatory/Network
by way of preparatory action, were taken in 2002. The specific network will build up a
systematic information basis for monitoring and analysing the multidimensional phenomenon
of migration and asylum by covering a variety of its dimensions (political, legal, demographic,
economic, social, cultural) as well as by identifying its root causes. A network of national
contact points is being set up, consisting of existing agencies or institutions with experience
of working in the field of migration and asylum. Austria, Belgium, Greece, Ireland, ltaly, the
Netherlands, Portugal, Sweden and the United Kingdom were participating in 2002. Spain
also designated a national contact point in December 2002. Other Member States will be
able to join in the project in 2003.

Statistics

Notwithstanding constant efforts by the Commission to improve the quality, completeness
and comparability of statistics on asylum and on migration, in the absence of a legislative
framework, the limits of what can be done to improve the statistics have been reached. The
Commission is now aiming to ensure that future policy development and implementation is
underpinned by a legislative basis for the collection of Community statistics in this field.

The Council Conclusions on 28/29 May 2001 invited the Commission to submit a proposal
for a comprehensive and coherent framework for future action on improving statistics. In
response, the Commission will adopt a Communication in spring 2003. Enlargement of the
Union in 2004 will bring an added geographical and political dimension to the scale of the
phenomena associated with asylum, adding impetus to the demand for accurate, timely and
harmonised statistical information. The Action Plan is designed to meet the current legal
requirements and to implement the Council Conclusions, bringing a new, proactive and
dynamic approach to the Commission's activities. In the meantime, asylum data are
becoming increasingly available via electronic dissemination, with the introduction in early
2003 of monthly public electronic reports on asylum and with the preparation of the first
public annual report on asylum and migration in the EU and the accession countries to be
released before mid-2003.
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Council Directive 2001/55/EC of 20 July 2001
on minimum standards for giving temporary
protection in the event of a mass influx of
displaced persons and on measures promoting
a balance of efforts between Member States in
receiving such persons and bearing the
consequences thereof

ASYLUM INSTRUMENTS

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular point 2(a)
and (b) of Article 63 thereof,

Having regard to the proposal from the Commission(1)
Having regard to the opinion of the European Parliament(2),
Having regard to the opinion of the Economic and Social Committee(3),

Having regard to the opinion of the Committee of the Regions(4),

Whereas:

(1) The preparation of a common policy on asylum, including common European
arrangements for asylum, is a constituent part of the European Union's objective of
establishing progressively an area of freedom, security and justice open to those who,
forced by circumstances, legitimately seek protection in the European Union.

(2) Cases of mass influx of displaced persons who cannot return to their country of origin
have become more substantial in Europe in recent years. In these cases it may be
necessary to set up exceptional schemes to offer them immediate temporary protection.

(3) In the conclusions relating to persons displaced by the conflict in the former Yugoslavia
adopted by the Ministers responsible for immigration at their meetings in London on 30
November and 1 December 1992 and Copenhagen on 1 and 2 June 1993, the
Member States and the Community institutions expressed their concern at the situation
of displaced persons.

(4) On 25 September 1995 the Council adopted a Resolution on burden-sharing with
regard to the admission and residence of displaced persons on a temporary basis(5),
and, on 4 March 1996, adopted Decision 96/198/JHA on an alert and emergency
procedure for burden-sharing with regard to the admission and residence of displaced
persons on a temporary basis(6).
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)

(6)

(7)

8

€)

The Action Plan of the Council and the Commission of 3 December 1998(7) provides
for the rapid adoption, in accordance with the Treaty of Amsterdam, of minimum
standards for giving temporary protection to displaced persons from third countries who
cannot return to their country of origin and of measures promoting a balance of effort
between Member States in receiving and bearing the consequences of receiving
displaced persons.

On 27 May 1999 the Council adopted conclusions on displaced persons from Kosovo.
These conclusions call on the Commission and the Member States to learn the lessons
of their response to the Kosovo crisis in order to establish the measures in accordance
with the Treaty.

The European Council, at its special meeting in Tampere on 15 and 16 October 1999,
acknowledged the need to reach agreement on the issue of temporary protection for
displaced persons on the basis of solidarity between Member States.

It is therefore necessary to establish minimum standards for giving temporary protection
in the event of a mass influx of displaced persons and to take measures to promote a
balance of efforts between the Member States in receiving and bearing the
consequences of receiving such persons.

Those standards and measures are linked and interdependent for reasons of
effectiveness, coherence and solidarity and in order, in particular, to avert the risk of
secondary movements. They should therefore be enacted in a single legal instrument.

(10) This temporary protection should be compatible with the Member States' international

obligations as regards refugees. In particular, it must not prejudge the recognition of
refugee status pursuant to the Geneva Convention of 28 July 1951 on the status of
refugees, as amended by the New York Protocol of 31 January 1967, ratified by all the
Member States.

(11) The mandate of the United Nations High Commissioner for Refugees regarding refugees

and other persons in need of international protection should be respected, and effect
should be given to Declaration No 17, annexed to the Final Act to the Treaty of
Amsterdam, on Article 63 of the Treaty establishing the European Community which
provides that consultations are to be established with the United Nations High
Commissioner for Refugees and other relevant international organisations on matters
relating to asylum policy.

(12) It is in the very nature of minimum standards that Member States have the power to

introduce or maintain more favourable provisions for persons enjoying temporary
protection in the event of a mass influx of displaced persons.

(13) Given the exceptional character of the provisions established by this Directive in order

to deal with a mass influx or imminent mass influx of displaced persons from third
countries who are unable to return to their country of origin, the protection offered
should be of limited duration.

(14) The existence of a mass influx of displaced persons should be established by a Council

Decision, which should be binding in all Member States in relation to the displaced
persons to whom the Decision applies. The conditions for the expiry of the Decision
should also be established.
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(15) The Member States' obligations as to the conditions of reception and residence of
persons enjoying temporary protection in the event of a mass influx of displaced persons
should be determined. These obligations should be fair and offer an adequate level of
protection to those concerned.

(16) With respect to the treatment of persons enjoying temporary protection under this
Directive, the Member States are bound by obligations under instruments of
international law to which they are party and which prohibit discrimination.

(17) Member States should, in concert with the Commission, enforce adequate measures so
that the processing of personal data respects the standard of protection of Directive
95/46/EC of the European Parliament and the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free
movement of such data(8).

ASYLUM INSTRUMENTS

(18) Rules should be laid down to govern access to the asylum procedure in the context of
temporary protection in the event of a mass influx of displaced persons, in conformity
with the Member States' international obligations and with the Treaty.

(19) Provision should be made for principles and measures governing the return to the
country of origin and the measures to be taken by Member States in respect of persons
whose temporary protection has ended.

(20) Provision should be made for a solidarity mechanism intended to contribute to the
attainment of a balance of effort between Member States in receiving and bearing the
consequences of receiving displaced persons in the event of a mass influx. The
mechanism should consist of two components. The first is financial and the second
concerns the actual reception of persons in the Member States.

(21) The implementation of temporary protection should be accompanied by administrative
cooperation between the Member States in liaison with the Commission.

(22) It is necessary to determine criteria for the exclusion of certain persons from temporary
protection in the event of a mass influx of displaced persons.

(23) Since the objectives of the proposed action, namely to establish minimum standards for
giving temporary protection in the event of a mass influx of displaced persons and
measures promoting a balance of efforts between the Member States in receiving and
bearing the consequences of receiving such persons, cannot be sufficiently attained by
the Member States and can therefore, by reason of the scale or effects of the proposed
action, be better achieved at Community level, the Community may adopt measures in
accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality as set out in that Article, this Directive
does not go beyond what is necessary in order to achieve those objectives.

(24) In accordance with Article 3 of the Protocol on the position of the United Kingdom and
Ireland, annexed to the Treaty on European Union and to the Treaty establishing the
European Community, the United Kingdom gave notice, by letter of 27 September
2000, of its wish to take part in the adoption and application of this Directive.
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(25) Pursuant to Article 1 of the said Protocol, Ireland is not participating in the adoption of
this Directive. Consequently and without prejudice to Article 4 of the aforementioned
Protocol, the provisions of this Directive do not apply to Ireland.

(26) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed
to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark is not participating in the adoption of this Directive, and is
therefore not bound by it nor subject to its application,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER |
General provisions

Article 1

The purpose of this Directive is to establish minimum standards for giving temporary
protection in the event of a mass influx of displaced persons from third countries who are
unable to return to their country of origin and to promote a balance of effort between
Member States in receiving and bearing the consequences of receiving such persons.

Article 2

For the purposes of this Directive:

(a) "temporary protection" means a procedure of exceptional character to provide, in the
event of a mass influx or imminent mass influx of displaced persons from third countries
who are unable to return to their country of origin, immediate and temporary protection
to such persons, in particular if there is also a risk that the asylum system will be unable
to process this influx without adverse effects for its efficient operation, in the interests of
the persons concerned and other persons requesting protection;

(b) "Geneva Convention" means the Convention of 28 July 1951 relating to the status of
refugees, as amended by the New York Protocol of 31 January 1967;

(c) "displaced persons" means third-country nationals or stateless persons who have had to
leave their country or region of origin, or have been evacuated, in particular in response
to an appeal by international organisations, and are unable to return in safe and durable
conditions because of the situation prevailing in that country, who may fall within the
scope of Article 1A of the Geneva Convention or other international or national
instruments giving international protection, in particular:

(i) persons who have fled areas of armed conflict or endemic violence;

(i) persons at serious risk of, or who have been the victims of, systematic or generalised
violations of their human rights;
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(d) "mass influx" means arrival in the Community of a large number of displaced persons,
who come from a specific country or geographical area, whether their arrival in the
Community was spontaneous or aided, for example through an evacuation programme;

(e) "refugees" means third-country nationals or stateless persons within the meaning of
Article 1A of the Geneva Convention;

() "unaccompanied minors" means third-country nationals or stateless persons below the
age of eighteen, who arrive on the territory of the Member States unaccompanied by an
adult responsible for them whether by law or custom, and for as long as they are not
effectively taken into the care of such a person, or minors who are left unaccompanied
after they have entered the territory of the Member States;

(g) "residence permit" means any permit or authorisation issued by the authorities of a
Member State and taking the form provided for in that State's legislation, allowing a third
country national or a stateless person to reside on its territory;

ASYLUM INSTRUMENTS

(h) "sponsor" means a third-country national enjoying temporary protection in a Member
State in accordance with a decision taken under Article 5 and who wants to be joined
by members of his or her family.

Article 3

1. Temporary protection shall not prejudge recognition of refugee status under the Geneva
Convention.

2. Member States shall apply temporary protection with due respect for human rights and
fundamental freedoms and their obligations regarding non-refoulement.

3. The establishment, implementation and termination of temporary protection shall be the
subject of regular consultations with the Office of the United Nations High
Commissioner for Refugees (UNHCR) and other relevant international organisations.

4. This Directive shall not apply to persons who have been accepted under temporary
protection schemes prior to its entry into force.

5. This Directive shall not affect the prerogative of the Member States to adopt or retain
more favourable conditions for persons covered by temporary protection.

CHAPTER 1
Duration and implementation of temporary protection

Article 4

1. Without prejudice to Article 6, the duration of temporary protection shall be one year.
Unless terminated under the terms of Article 6(1)(b), it may be extended automatically
by six monthly periods for a maximum of one year.
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2. Where reasons for temporary protection persist, the Council may decide by qualified
majority, on a proposal from the Commission, which shall also examine any request by
a Member State that it submit a proposal to the Council, to extend that temporary
protection by up to one year.

Article 5

1. The existence of a mass influx of displaced persons shall be established by a Council
Decision adopted by a qualified majority on a proposal from the Commission, which
shall also examine any request by a Member State that it submit a proposal to the
Council.

2. The Commission proposal shall include at least:

(a) a description of the specific groups of persons to whom the temporary protection will
apply;

(b) the date on which the temporary protection will take effect;

(c) an estimation of the scale of the movements of displaced persons.

3. The Council Decision shall have the effect of introducing temporary protection for the
displaced persons to which it refers, in all the Member States, in accordance with the
provisions of this Directive. The Decision shall include at least:

(a) a description of the specific groups of persons to whom the temporary protection
applies;

(b) the date on which the temporary protection will take effect;

(c) information received from Member States on their reception capacity;

(d) information from the Commission, UNHCR and other relevant international
organisations.

4.  The Council Decision shall be based on:

(a) an examination of the situation and the scale of the movements of displaced persons;

(b) an assessment of the advisability of establishing temporary protection, taking into
account the potential for emergency aid and action on the ground or the inadequacy of
such measures;

(c) information received from the Member States, the Commission, UNHCR and other
relevant international organisations.

5. The European Parliament shall be informed of the Council Decision.
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Article 6

1. Temporary protection shall come to an end:

(a) when the maximum duration has been reached; or

(b) at any time, by Council Decision adopted by a qualified majority on a proposal from the
Commission, which shall also examine any request by a Member State that it submit a
proposal to the Council,

2. The Council Decision shall be based on the establishment of the fact that the situation
in the country of origin is such as to permit the safe and durable return of those granted
temporary protection with due respect for human rights and fundamental freedoms and
Member States' obligations regarding non-refoulement. The European Parliament shall
be informed of the Council Decision.
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Article 7

1.  Member States may extend temporary protection as provided for in this Directive to
additional categories of displaced persons over and above those to whom the Council
Decision provided for in Article 5 applies, where they are displaced for the same reasons
and from the same country or region of origin. They shall notify the Council and the
Commission immediately.

2. The provisions of Articles 24, 25 and 26 shall not apply to the use of the possibility
referred to in paragraph 1, with the exception of the structural support included in the
European Refugee Fund set up by Decision 2000/596/EC(9), under the conditions laid
down in that Decision.

CHAPTER 11l
Obligations of the Member States towards persons
enjoying temporary protection

Article 8

1. The Member States shall adopt the necessary measures to provide persons enjoying
temporary protection with residence permits for the entire duration of the protection.
Documents or other equivalent evidence shall be issued for that purpose.

2. Whatever the period of validity of the residence permits referred to in paragraph 1, the
treatment granted by the Member States to persons enjoying temporary protection may
not be less favourable than that set out in Articles 9 to 16.

3. The Member States shall, if necessary, provide persons to be admitted to their territory for
the purposes of temporary protection with every facility for obtaining the necessary visas,
including transit visas. Formalities must be reduced to a minimum because of the urgency
of the situation. Visas should be free of charge or their cost reduced to a minimum.
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Article 9

The Member States shall provide persons enjoying temporary protection with a document, in
a language likely to be understood by them, in which the provisions relating to temporary
protection and which are relevant to them are clearly set out.

Article 10

To enable the effective application of the Council Decision referred to in Article 5, Member
States shall register the personal data referred to in Annex II, point (a), with respect to the
persons enjoying temporary protection on their territory.

Article 11

A Member State shall take back a person enjoying temporary protection on its territory, if the
said person remains on, or, seeks to enter without authorisation onto, the territory of another
Member State during the period covered by the Council Decision referred to in Article 5.
Member States may, on the basis of a bilateral agreement, decide that this Article should not

apply.

Article 12

The Member States shall authorise, for a period not exceeding that of temporary protection,
persons enjoying temporary protection to engage in employed or self-employed activities,
subject to rules applicable to the profession, as well as in activities such as educational
opportunities for adults, vocational training and practical workplace experience. For reasons of
labour market policies, Member States may give priority to EU citizens and citizens of States
bound by the Agreement on the European Economic Area and also to legally resident third-
country nationals who receive unemployment benefit. The general law in force in the
Member States applicable to remuneration, access to social security systems relating to
employed or self-employed activities and other conditions of employment shall apply.

Article 13

1. The Member States shall ensure that persons enjoying temporary protection have access
to suitable accommodation or, if necessary, receive the means to obtain housing.

2. The Member States shall make provision for persons enjoying temporary protection to
receive necessary assistance in terms of social welfare and means of subsistence, if they
do not have sufficient resources, as well as for medical care. Without prejudice to
paragraph 4, the assistance necessary for medical care shall include at least emergency
care and essential treatment of illness.

3. Where persons enjoying temporary protection are engaged in employed or self-

employed activities, account shall be taken, when fixing the proposed level of aid, of
their ability to meet their own needs.
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4. The Member States shall provide necessary medical or other assistance to persons
enjoying temporary protection who have special needs, such as unaccompanied minors
or persons who have undergone torture, rape or other serious forms of psychological,
physical or sexual violence.

Article 14

1. The Member States shall grant to persons under 18 years of age enjoying temporary
protection access to the education system under the same conditions as nationals of the
host Member State The Member States may stipulate that such access must be confined
to the state education system.
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2. The Member States may allow adults enjoying temporary protection access to the
general education system.

Article 15

1. For the purpose of this Article, in cases where families already existed in the country of
origin and were separated due to circumstances surrounding the mass influx, the
following persons shall be considered to be part of a family:

(a) the spouse of the sponsor or his/her unmarried partner in a stable relationship, where
the legislation or practice of the Member State concerned treats unmarried couples in a
way comparable to married couples under its law relating to aliens; the minor unmarried
children of the sponsor or of his/her spouse, without distinction as to whether they were
born in or out of wedlock or adopted;

(b) other close relatives who lived together as part of the family unit at the time of the
events leading to the mass influx, and who were wholly or mainly dependent on the
sponsor at the time.

2. In cases where the separate family members enjoy temporary protection in different
Member States, Member States shall reunite family members where they are satisfied
that the family members fall under the description of paragraph 1(a), taking into account
the wish of the said family members. Member States may reunite family members
where they are satisfied that the family members fall under the description of paragraph
1(b), taking into account on a case by case basis the extreme hardship they would face
if the reunification did not take place.

3. Where the sponsor enjoys temporary protection in one Member State and one or some
family members are not yet in a Member State, the Member State where the sponsor
enjoys temporary protection shall reunite family members, who are in need of
protection, with the sponsor in the case of family members where it is satisfied that they
fall under the description of paragraph 1(a). The Member State may reunite family
members, who are in need of protection, with the sponsor in the case of family
members where it is satisfied that they fall under the description of paragraph 1(b),
taking into account on a case by case basis the extreme hardship which they would face
if the reunification did not take place.

4. When applying this Article, the Member States shall taken into consideration the best
interests of the child.
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5. The Member States concerned shall decide, taking account of Articles 25 and 26, in
which Member State the reunification shall take place.

6. Reunited family members shall be granted residence permits under temporary
protection. Documents or other equivalent evidence shall be issued for that purpose.
Transfers of family members onto the territory of another Member State for the purposes
of reunification under paragraph 2, shall result in the withdrawal of the residence permits
issued, and the termination of the obligations towards the persons concerned relating to
temporary protection, in the Member State of departure.

7. The practical implementation of this Article may involve cooperation with the
international organisations concerned.

8. A Member State shall, at the request of another Member State, provide information, as
set out in Annex I, on a person receiving temporary protection which is needed to
process a matter under this Article.

Article 16

1. The Member States shall as soon as possible take measures to ensure the necessary
representation of unaccompanied minors enjoying temporary protection by legal
guardianship, or, where necessary, representation by an organisation which is
responsible for the care and well-being of minors, or by any other appropriate
representation.

2. During the period of temporary protection Member States shall provide for
unaccompanied minors to be placed:

(a) with adult relatives;

(b) with a foster-family;

(c) in reception centres with special provisions for minors, or in other accommodation
suitable for minors;

(d) with the person who looked after the child when fleeing.

The Member States shall take the necessary steps to enable the placement. Agreement by
the adult person or persons concerned shall be established by the Member States. The views
of the child shall be taken into account in accordance with the age and maturity of the child.
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CHAPTER IV
Access to the asylum procedure in the context of
temporary protection

Article 17

1. Persons enjoying temporary protection must be able to lodge an application for asylum
at any time.

2. The examination of any asylum application not processed before the end of the period
of temporary protection shall be completed after the end of that period.
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Article 18

The criteria and mechanisms for deciding which Member State is responsible for considering
an asylum application shall apply. In particular, the Member State responsible for examining
an asylum application submitted by a person enjoying temporary protection pursuant to this
Directive, shall be the Member State which has accepted his transfer onto its territory.

Article 19

1. The Member States may provide that temporary protection may not be enjoyed
concurrently with the status of asylum seeker while applications are under consideration.

2. Where, after an asylum application has been examined, refugee status or, where
applicable, other kind of protection is not granted to a person eligible for or enjoying
temporary protection, the Member States shall, without prejudice to Article 28, provide
for that person to enjoy or to continue to enjoy temporary protection for the remainder
of the period of protection.

CHAPTER V
Return and measures after temporary protection has ended

Article 20

When the temporary protection ends, the general laws on protection and on aliens in the
Member States shall apply, without prejudice to Articles 21, 22 and 23.

Article 21

1. The Member States shall take the measures necessary to make possible the voluntary
return of persons enjoying temporary protection or whose temporary protection has
ended. The Member States shall ensure that the provisions governing voluntary return
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of persons enjoying temporary protection facilitate their return with respect for human
dignity.

The Member State shall ensure that the decision of those persons to return is taken in
full knowledge of the facts. The Member States may provide for exploratory visits.

For such time as the temporary protection has not ended, the Member States shall, on
the basis of the circumstances prevailing in the country of origin, give favourable
consideration to requests for return to the host Member State from persons who have
enjoyed temporary protection and exercised their right to a voluntary return.

At the end of the temporary protection, the Member States may provide for the
obligations laid down in CHAPTER Il to be extended individually to persons who have
been covered by temporary protection and are benefiting from a voluntary return
programme. The extension shall have effect until the date of return.

Article 22

1.

The Member States shall take the measures necessary to ensure that the enforced
return of persons whose temporary protection has ended and who are not eligible for
admission is conducted with due respect for human dignity.

In cases of enforced return, Member States shall consider any compelling humanitarian
reasons which may make return impossible or unreasonable in specific cases.

Article 23

1.

The Member States shall take the necessary measures concerning the conditions of
residence of persons who have enjoyed temporary protection and who cannot, in view
of their state of health, reasonably be expected to travel; where for example they would
suffer serious negative effects if their treatment was interrupted. They shall not be
expelled so long as that situation continues.

The Member States may allow families whose children are minors and attend school in
a Member State to benefit from residence conditions allowing the children concerned
to complete the current school period.

CHAPTER VI
Solidarity

Article 24

The measures provided for in this Directive shall benefit from the European Refugee Fund
set up by Decision 2000/596/EC, under the terms laid down in that Decision.
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Article 25

1. The Member States shall receive persons who are eligible for temporary protection in a
spirit of Community solidarity. They shall indicate - in figures or in general terms - their
capacity to receive such persons. This information shall be set out in the Council
Decision referred to in Article 5. After that Decision has been adopted, the Member
States may indicate additional reception capacity by notifying the Council and the
Commission. This information shall be passed on swiftly to UNHCR.

2. The Member States concerned, acting in cooperation with the competent international
organisations, shall ensure that the eligible persons defined in the Council Decision
referred to in Article 5, who have not yet arrived in the Community have expressed their
will to be received onto their territory.

ASYLUM INSTRUMENTS

3. When the number of those who are eligible for temporary protection following a sudden
and massive influx exceeds the reception capacity referred to in paragraph 1, the Council
shall, as a matter of urgency, examine the situation and take appropriate action, including
recommending additional support for Member States affected.

Article 26

1. For the duration of the temporary protection, the Member States shall cooperate with
each other with regard to transferral of the residence of persons enjoying temporary
protection from one Member State to another, subject to the consent of the persons
concerned to such transferral.

2. A Member State shall communicate requests for transfers to the other Member States
and notify the Commission and UNHCR. The Member States shall inform the requesting
Member State of their capacity for receiving transferees.

3. A Member State shall, at the request of another Member State, provide information, as
set out in Annex Il, on a person enjoying temporary protection which is needed to
process a matter under this Article.

4. Where a transfer is made from one Member State to another, the residence permit in
the Member State of departure shall expire and the obligations towards the persons
concerned relating to temporary protection in the Member State of departure shall come
to an end. The new host Member State shall grant temporary protection to the persons
concerned.

5. The Member States shall use the model pass set out in Annex | for transfers between
Member States of persons enjoying temporary protection.
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CHAPTER VII
Administrative cooperation

Article 27

1.

For the purposes of the administrative cooperation required to implement temporary
protection, the Member States shall each appoint a national contact point, whose
address they shall communicate to each other and to the Commission. The Member
States shall, in liaison with the Commission, take all the appropriate measures to
establish direct cooperation and an exchange of information between the competent
authorities.

2. The Member States shall, regularly and as quickly as possible, communicate data
concerning the number of persons enjoying temporary protection and full information
on the national laws, regulations and administrative provisions relating to the
implementation of temporary protection.

CHAPTER VIII

Special provisions

Article 28

1. The Member States may exclude a person from temporary protection if:

(@)
0]

(i)

(iil)

(b)

there are serious reasons for considering that:

he or she has committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make provision in
respect of such crimes;

he or she has committed a serious non-political crime outside the Member State of
reception prior to his or her admission to that Member State as a person enjoying
temporary protection. The severity of the expected persecution is to be weighed against
the nature of the criminal offence of which the person concemned is suspected.
Particularly cruel actions, even if committed with an allegedly political objective, may be
classified as serious non-political crimes. This applies both to the participants in the
crime and to its instigators;

he or she has been guilty of acts contrary to the purposes and principles of the United
Nations;

there are reasonable grounds for regarding him or her as a danger to the security of the
host Member State or, having been convicted by a final judgment of a particularly serious
crime, he or she is a danger to the community of the host Member State.
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2. The grounds for exclusion referred to in paragraph 1 shall be based solely on the
personal conduct of the person concerned. Exclusion decisions or measures shall be
based on the principle of proportionality.

CHAPTER IX
Final provisions

Article 29

Persons who have been excluded from the benefit of temporary protection or family
reunification by a Member State shall be entitled to mount a legal challenge in the Member
State concerned.

ASYLUM INSTRUMENTS

Article 30

The Member States shall lay down the rules on penalties applicable to infringements of the
national provisions adopted pursuant to this Directive and shall take all measures necessary
to ensure that they are implemented. The penalties provided for must be effective,
proportionate and dissuasive.

Article 31

1. Not later than two years after the date specified in Article 32, the Commission shall
report to the European Parliament and the Council on the application of this Directive in
the Member States and shall propose any amendments that are necessary. The Member
States shall send the Commission all the information that is appropriate for drawing up
this report.

2. After presenting the report referred to at paragraph 1, the Commission shall report to
the European Parliament and the Council on the application of this Directive in the
Member States at least every five years.

Article 32

1. The Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 31 December 2002 at the latest.
They shall forthwith inform the Commission thereof.

2. When the Member States adopt these measures, they shall contain a reference to this
Directive or shall be accompanied by such reference on the occasion of their official
publication. The methods of making such a reference shall be laid down by the Member
States.
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Article 33

This Directive shall enter into force on the day of its publication in the Official Journal of the
European Communities.

Article 34

This Directive is addressed to the Member States in accordance with the Treaty establishing
the European Community.

Done at Brussels, 20 July 2001.
For the Council

The President

J. Vande Lanotte

Footnotes:

(1) 0J C 311 E, 31.10.2000, p. 251.

(2) Opinion delivered on 13 March 2001 (not yet published in the Official Journal).
(3) OJ C 155, 29.5.2001, p. 21.

(4) Opinion delivered on 13 June 2001 (not yet published in the Official Journal).
(5) 0J C 262, 7.10.1995, p. 1.

(6) OJ L 63, 13.3.1996, p. 10.

(7) 0J C 19,20.1.1999, p. 1.

(8) OJ L 281, 23.11.1995, p. 31.

(9) OJ L 252, 6.10.2000, p. 12.
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ANNEX |

Model pass for the transfer of persons enjoying temporary protection

PASS

Name of the Member State delivering the pass

Reference number (*):

Issued under Article 26 of Directive ....... [o JECof ... on minimum standards for giving
temporary protection in the event of a mass influx of displaced persons and on measures
promoting a balance of effort between Member States in receiving such persons and bearing
the consequences thereof.

Valid only for the transfer

ASYLUM INSTRUMENTS

N AT ON ALY

Date ISSUEA . o . et

PHOTO

SEAL For the competent
Signature of authorities: ...
the beneficiary: ..................
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The pass-holder has been identified by the authorities ............................... (5)(6)
The identity of the pass-holder has not been established ..............................

This document is issued pursuant to Article 26 of Directive .../.../EC of ... only and in no
way constitutes a document which can be equated to a travel document authorising the
crossing of the external border or a document proving the individual's identity.

(*) The reference number is allocated by the country from which the transfer to another
Member State is made.

(1) Member State from which the transfer is being made.

(2) Member State to which the transfer is being made.

(3) Place where the person must present himself/herself on arrival in the second Member
State.

(4) Deadline by which the person must present himself/herself on arrival in the second
Member State.

(5) On the basis of the following travel or identity documents, presented to the authorities.

(6) On the basis of documents other than a travel or identity document.
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ANNEX 11

The information referred to in Articles 10, 15 and 26 of the Directive includes to the extent
necessary one or more of the following documents or data:

(a) personal data on the person concermned (name, nationality, date and place of birth,
marital status, family relationship);

(b) identity documents and travel documents of the person concerned;

(c) documents concerning evidence of family ties (marriage certificate, birth certificate,
certificate of adoption);

ASYLUM INSTRUMENTS

(d) other information essential to establish the person's identity or family relationship;

(e) residence permits, visas or residence permit refusal decisions issued to the person
concerned by the Member State, and documents forming the basis of decisions;

(f) residence permit and visa applications lodged by the person concerned and pending in
the Member State, and the stage reached in the processing of these.

The providing Member State shall notify any corrected information to the requesting Member
State.

UNHCR Tool Boxes 143



»»» Tool Box Il: The Instruments

144 UNHCR Tool Boxes






Tool Box II: The Instruments »

Overview of the Council Directive on
Temporary Protection

The Directive providing for minimum standards for giving temporary protection was the first
substantive instrument of the EU's asylum agenda to be adopted in July 2001. The
mechanism provides for temporary arrangements when large groups of people, a ‘mass
influx, fleeing persecution arrive on EU territory. The measure was drawn up with the different
responses of European countries to the Bosnian and Kosovo conflict of the 1990s in mind.
When faced with this mass influx from this particular region, European countries and the EU
as a body could not formulate a collective and coherent response. Virtually all Member States
acted independently, adopting special temporary protection measures to grant immediate
safety to people in need of protection, since screening of their individual claims risked
overwhelming the system. The lack of co-ordination between EU countries meant that
different responses resulted in unequal levels of protection and as a consequence secondary
movements occurred.

UNHCR’s POSITION

The Directive setting out minimum standards for temporary protection measure should
provide for a clear procedure for future such situations, in order to tackle the strain under
which individual screening systems may come in the case of a mass influx. The Directive
provides for mechanisms to determine when and how to decide to install, review or
terminate a temporary protection regime in Member States, and what standards of treatment
its beneficiaries should be accorded. It states that the inception, review or lifting of temporary
protection regimes shall be decided on the basis of common criteria and assessments which
include the input of UNHCR. The return of individuals following the end of temporary
protection is an integral part of the policy, but it provides for recognition of those with
continuing a need for protection. Importantly, the temporary protection Directive also covers
persons who have to be evacuated from their country or region of origin in response to
appeals by international organisations, covering ‘aided arrival’ of displaced persons onto EU
territory as well as spontaneous arrivals.

The Directive stipulates that temporary protection is to be provided only as an emergency
measure. The right to grant temporary protection must not be used in order to avoid granting
full refugee status to those whose applications should be processed under the regular asylum
procedure. It applies only to certain groups of people on a collective basis prior to any
determination procedure. The Directive safeguards against misuse by ensuring that all
individuals under temporary protection must be given access to the asylum system at any
time throughout the period of temporary protection, and at the latest upon completion of the
regime. The Directive provides for a period of temporary protection of one year, which can
be automatically renewed for up to two, and exceptionally, three, years.

An underlying principle of the Directive is the commitment of Member States to share
responsibility for those needing temporary protection, in order to avoid a concentration of the
mass influx in certain receiving states. Burden-sharing mechanisms include financial aid and
the possibility to proceed to physical transfer of the temporary protection beneficiaries to
other Member States, if both temporary protection beneficiaries and Member States are in
agreement (known as ‘double voluntariat’). The fact that many of those receiving temporary
protection may be entitled to be recognised as refugees has led to the recognition of the
same rights for temporary protection as the rights accorded to refugees recognised under the
Geneva Convention. There are, however, some shortfalls in the directive, discussed more fully
in the UNHCR Comments on the Temporary Protection Directive.
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Temporary Protection — summary of UNHCR comments

Almost all aspects of the European temporary protection regime as regulated by the Directive
are very much welcomed by UNHCR. For example, the fact that the Directive proposes
temporary protection as a regime which does not prejudge or replace the recognition of
refugee status under the 1951 Convention, but only as a practical device aimed at meeting
urgent protection needs in a mass influx situation until the individuals concerned have their
asylum requests determined on a case-by-case basis. UNHCR is also assured a consultative
role throughout the establishment, implementation and termination of the Directive. Also, the
limited duration of temporary protection allows for an effective examination of asylum claims
but avoids the risk of an indefinite application of this emergency measure.

Nevertheless, there are a few elements in the adopted Directive which may undermine the
temporary protection mechanism.

The scope of when ‘temporary protection’ should be implemented has been extended to
cover the event of an imminent mass influx of displaced persons. In other words, Member
States can decide to implement the temporary protection measure before a mass influx of
persons onto EU territory has taken place, merely on the basis that there is a - albeit high -
possibility of such an influx occurring. This would go against the spirit of the Directive, which
was designed as a reactive measure to respond to emergency situations rather than
anticipating them. If not, the temporary protection regime risks being invoked to avoid
processing asylum seekers through the proper channels. UNHCR stresses that use of
temporary protection should remain exceptional as an emergency response limited to actual,
rather than anticipated mass influxes of persons, where it is established that individual
processing systems will be overwhelmed and unable to function properly.

Concerning the rights of those under the temporary protection regime, some key rights have
been curtailed in the adopted version: access to the labour market, the right to family
reunification and freedom of movement. Regarding access to the labour market, Member
States, if their labour market policies allow, can discriminate against those under temporary
protection in favour of nationals or long-term resident third-country nationals which includes
refugees. Also, there is a strict interpretation of ‘family, meaning that unmarried couples are
only accorded full rights in those Member States which have legislated to ensure equal
treatment between unmarried and married couples. Furthermore, those under temporary
protection do not have the right to freedom of movement throughout the EU, and their right
to move freely within the host Member State is not stated explicitly, and may be left at
individual Member States’ discretion.

When the period of temporary protection ends, Member States are allowed to enforce the
return of those not qualifying for other forms of protection. This is the first time returns have
been dealt with at the EU level, and as such is not as comprehensive as it should be in setting
out the procedure and rights for those being ‘enforced’ to return.
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UNHCR COMMENTARY ON THE DRAFT
DIRECTIVE ON TEMPORARY PROTECTION IN
THE EVENT OF A MASS INFLUX

1. Introduction

The protection of asylum-seekers is a core concern of the United Nations High Commissioner
for Refugees (UNHCR). Situations of mass-influx of asylum-seekers raise particular issues
which have for some time been the focus of UNHCR attention, and indeed of the United
Nations as a whole. The Executive Committee of UNHCR (EXCOM) has over the years dealt
with this question, or some aspects of it, in a number of its Conclusions, including No. 15
(XXX) of 1979 concerning Refugees Without an Asylum Country, No. 19 (XXXI) of 1980
concerning Temporary Refuge, No. 22 (XXXII) of 1981 concerning Protection of Asylum-
seekers in Situations of Large-scale Influx, No. 35 (XXXV) of 1984 concerning Identity
Documents for Refugees, and No. 74 (XLV) of 1994, General Conclusion. In these
Conclusions, the Committee has formulated the fundamental protection principles applicable
in situations of large-scale influx of asylum-seekers; has defined the scope, nature and
purpose of temporary protection regimes; has examined the link between the 1951
Convention regime and temporary protection; has drawn attention to the crucial importance
of solidarity between States and of cooperation between States and UNHCR to effectively
address the problems posed by situations of mass influx; and has laid down minimum
standards of treatment to be accorded to beneficiaries of temporary protection.

UNHCR’s POSITION

The Sections that follow examine the proposal for a Council Directive on temporary
protection, issued by the European Commission on 24 May 2000 , in the light of the
internationally agreed principles and standards of treatment embodied in the instruments
referred to above.

2. Protection principles applicable in situations of large-scale influx of
asylum-seekers

UNHCR'’s position

The Executive Committee of UNHCR has affirmed that asylum-seekers forming part of large-
scale influxes triggered by conflict or persecution must be admitted to the State in which they
first seek refuge, without any discrimination as to race, religion, political opinion, nationality,
country of origin or physical incapacity. The Committee has stressed that the principle of non-
refoulement, including non-rejection at the frontier, must be scrupulously observed in all
cases.

The Committee has further affirmed that, if the first State is unable to admit such asylum-
seekers on a durable basis, it should always admit them at least on a temporary basis and
provide them protection. The Committee has declared that in such situations, and pending
arrangements for a durable solution, it is imperative:

(i) to ensure that asylum-seekers are fully protected and enjoy basic minimum standards
of treatment; and,
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(i) to establish effective arrangements in the context of international solidarity and burden-
sharing for assisting receiving countries.
To these effects, concerned States should consult with UNHCR as soon as possible.

Draft Directive

The draft Directive does not explicitly deal with the admission to the territory of asylum-
seekers forming part of large-scale influxes, as the only aims of the instrument are, on the
one hand, to establish standards of treatment applicable to beneficiaries of temporary
protection (that is to say, once they have been admitted) and, on the other, to promote a
balance of effort between Member States in receiving and bearing the consequences of
receiving such persons.

Commentary

Though acknowledging the specific scope of the Directive, UNHCR considers that, given the
fundamental importance of the principles of admission to the territory without discrimination
and of non-refoulement, including non-rejection at the frontier, these principles should be
explicitly recalled in the text.

UNHCR further wishes to recall that measures for the control illegal immigration may
sometimes also prevent refugees from reaching safety. For this consideration, the Executive
Committee has on a number of occasions, urged States to ensure that national law and
administrative practices, including migration control measures, are compatible with the
principles and standards of applicable refugee and human rights law, as set out in relevant
international instruments. The introduction of visa requirements and of sanctions to carriers
who bring improperly documented passengers, while legitimate in themselves, may infringe
those principles and standards if they are specifically targeted at nationals of countries from
which bona fide refugees regularly come.

Accordingly, UNHCR strongly recommends the inclusion in the draft Directive of a provision
to the effect that, as regards countries in relation to which a temporary protection
arrangement is in place:

(i) no visa requirement shall be introduced by Members States, or if this has already been
done, it will be lifted; and,

(i) no sanctions to carriers for bringing improperly documented asylum-seekers shall be
applied.

3. Scope, nature and purpose of temporary protection regimes

UNHCR's position

Large-scale influxes include persons who are refugees within the meaning of the 1951
Refugee Convention and 1967 Protocol, as well as persons who, owing to external
aggression, occupation, foreign domination or events seriously disturbing public order in
either part of, or the whole of their country of origin or nationality are compelled to seek
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refuge outside that country. What constitutes a “mass or large-scale influx” cannot be defined
in absolute terms, but must be defined in relation to the resources of the receiving country.
The expression should be understood as referring to a significant number of arrivals in a
country, over a short time period, of persons from the same home country who have been
displaced under circumstances indicating that members of the group would qualify for
international protection, and for whom, due to their numbers, individual refugee status
determination is procedurally impractical.

The Committee has examined the special problems of international protection which arise in
situations of mass or large-scale influxes of asylum-seekers, and has acknowledged the value
of temporary protection as a pragmatic and flexible method of affording international
protection in such situations.

UNHCR’s POSITION

Draft Directive

According to the draft Directive, temporary protection may be established by a decision of the
Council in the event of a mass influx of displaced persons from third countries who have had
to leave their country or area of origin because of the situation prevailing there and are unable
to return in safe and humane conditions, where there is a risk that the asylum system will be
unable to process this influx without adverse effects for its efficient operation, in the interests
of the persons concerned and other persons requesting protection.

Persons forming part of such mass influxes may fall within the scope of the 1951
Convention/ 1967 Protocol or other international or national instruments giving protection, in
particular persons who have fled areas of armed conflict or endemic violence, and persons
at serious risk of or who have been the victims of systematic or generalised violations of their
human rights.

The Directive allows for exclusion from temporary protection of persons who are regarded as
a danger to their national security or who fall within the scope of exclusion clauses of the
1951 Convention. Exclusion decisions shall be based solely on the personal conduct of the
person concerned, and further shall be based on the principle of proportionality. The persons
concerned shall be entitled to seek redress in the courts of the Member State concerned.

Temporary protection may be brought to an end at any time if the situation in the country of
origin is such as to permit the long-term, safe and dignified return, in accordance with Article
33 of the Geneva Convention and the European Convention on Human Rights.

In specific cases, beneficiaries of temporary protection may be allowed to remain in the

Member State after the end of temporary protection, if there are compelling humanitarian
reasons which may make return impossible or unrealistic.

Commentary

UNHCR considers that both the conditions that the draft Directive lays down for the setting
up and for the ending of temporary protection, as well as its definition of the nature and
purpose of temporary protection, are generally consistent with internationally agreed
principles. Also consistent with those principles are the provisions on exclusion from
temporary protection.
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As regards the scope of application of the Directive, UNHCR wishes to state that, from a
practical point of view, it sees nothing wrong in the fact that the Directive is only made
applicable to mass influxes of nationals of third countries. But it would be a matter of the
most serious concern for UNHCR if this limitation of the scope of the instrument were to be
read as implying that nationals of Member States of the European Union are excluded from
international protection. While recognizing as a matter of fact that, under present
circumstances, it is most unlikely that conditions for a mass outflow may arise in any Member
State of the European Union, such possibility cannot be ruled out as a matter of law. UNHCR,
therefore, strongly recommends that a clarification be included in the explanatory
memorandum in the sense that nothing contained in the Directive should be construed as
impairing the right of nationals of Member States to seek and to enjoy protection in
conformity with the relevant international instruments for the protection of refugees and for
the protection of human rights.

UNHCR further strongly suggests that the possibility of granting beneficiaries of temporary
protection permits to remain compelling humanitarian reasons, after the end of temporary
protection, be also extended to cases where return would be inappropriate for compelling
reasons arising out of previous persecution or experiences.

4. Link with the 1951 Convention and Access to Refugee Status
Determination Procedures

UNHCR's Position

The Executive Committee has stressed the fundamental importance of the provisions of the
1951 Refugee Convention and 1967 Protocol, and the exceptional character of the use of
the device of temporary protection. While accepting that the suspension of status
determination procedures may be necessary in situations of mass influx, the Committee has
affirmed that the implementation of temporary protection must not diminish the protection
afforded to refugees under the above instruments. The Committee has further stressed the
need for constant advice by UNHCR on the practical application of the above international
instruments by countries exposed to a large-scale influx of refugees.

UNHCR has further insisted that refugees who have benefited from temporary protection
must, at some point, be afforded access to protection procedures if they wish to claim
continuing protection. Thus if they do not wish to return home when temporary protection
ends because of the possibility of voluntary repatriation, beneficiaries of temporary protection
must be able to have their protection needs fully and fairly assessed.

Draft Directive

The Draft Directive reaffirms the primacy of the 1951 Convention and its 1967 Protocol as
the basic international instruments for the treatment of refugees and declares that temporary
protection is an exceptional measure. These statements of principle find concrete
expressions in the fact that the draft Directive limits duration of temporary protection to a
maximum of two years, and provides its beneficiaries with a guarantee of access to refugee
status determination procedures, at the latest at the end of temporary protection. The draft
Directive further provides that the criteria and mechanisms for deciding which Member State
is responsible for considering the asylum application shall apply.
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Commentary

UNHCR welcomes the explicit guarantee of access to asylum procedures by refugees
enjoying temporary protection. It, however, takes the view that the responsibility for
considering the asylum request should lie with the Member State where the person is
enjoying temporary protection. This view is based both on humanitarian and practical
considerations. UNHCR therefore suggests that this provision be modified accordingly.

Article 19 should make explicit that the reference to “protection” in fact refers to the asylum law.

5. International solidarity and international cooperation

UNHCR’s POSITION

UNHCR's position

The Executive Committee has stressed that States which, because of their geographical situation
or otherwise, are faced with a large-scale influx, should as necessary and at the request of the
State concerned receive immediate assistance from other States in accordance with the
principle of equitable burden-sharing. In this connection, the Committee has agreed that:

(i) action should be taken bilaterally or multilaterally at the regional or at the universal levels
and in co-operation with UNHCR, as appropriate, and primary consideration should be
given to the possibility of finding suitable solutions within the regional context;

(i) action with a view to burden-sharing should be directed towards facilitating voluntary
repatriation, promoting local settlement in the receiving country, and providing
resettlement possibilities in third countries, as appropriate;

(i) the measures to be taken within the context of such burden-sharing arrangements
should be adapted to the particular situation; they should include, as necessary,
emergency, financial and technical assistance, assistance in kind and advance pledging
of further financial or other assistance beyond the emergency phase until durable
solutions are found, and where voluntary repatriation or local settlement cannot be
envisaged, the provision for asylum seekers of resettlement possibilities in a cultural
environment appropriate for their well-being; and,

(iv) consideration should be given to the strengthening of existing mechanisms and, if
appropriate, the setting up of new arrangements, if possible on a permanent basis, to
ensure that the necessary funds and other material and technical assistance are
immediately made available.

The Committee has further called upon UNHCR, in close cooperation with the Governments
concerned, to continue to coordinate and to provide guidance concerning the
implementation of temporary protection and other forms of asylum oriented towards
repatriation, in situations where return home is considered the most appropriate durable
solution, including advice on voluntary repatriation and on safe return once the need for
international protection has ceased.
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Draft Directive

The draft Directive affirms the essential role of solidarity among Member States in addressing
the problems posed by large-scale influx of asylum-seekers. This solidarity is expressed in the
form of a financial mechanism, as well as in the physical distribution of persons enjoying
temporary protection. To this latter effect, Member States must make a declaration indicating
their capacity to receive such persons. The transfer of beneficiaries of temporary protection
cannot, however, take place without the agreement of the persons concerned.

As regards international cooperation, the draft Directive provides that UNHCR should be
involved in processes aimed at establishing, implementing and terminating temporary
protection regimes, and that UNHCR will be informed of the declarations made by Member
States as to their capacity to receive beneficiaries of temporary protection, as well as of the
requests for transfers made by Member States.

The draft Directive further provides that the application of the above solidarity measures shall be
without prejudice to the Member States' obligations regarding non-refoulement. The explanatory
memorandum explains that the meaning of this provision is that observance of the principle of
non-refoulement by Member States should not depend on a burden-sharing agreement.

Commentary

UNHCR considers that the provisions on burden-sharing and solidarity contained in the draft
Directive are fully in conformity with international recommendations.

UNHCR supports the approach taken by the Commission on this issue, encompassing both
financial and physical solidarity.

6. Standards of treatment

UNHCR's position

The Executive Committee has agreed that beneficiaries of temporary protection should be
treated in accordance with basic humanitarian standards.

Among the standards adopted by the Committee on the treatment of beneficiaries of
temporary protection in matters within the field of civil and political rights, are:

(i) that they should not be penalized or exposed to any unfavourable treatment solely on
the ground that their presence in the country is considered unlawful;

(i) that they should not be subjected to restrictions on their movements other than those
which are necessary in the interest of public health and public order;

(iii) that they should be provided with appropriate documentation, where appropriate in
cooperation with UNHCR;
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(iv) that they should not be subjected to cruel, inhuman or degrading treatment and should
generally enjoy the fundamental civil rights internationally recognized, in particular those
set out in the Universal Declaration of Human Rights;

(v) that they should not be discriminated against on the grounds of race, religion, political
opinion, nationality, country of origin or physical incapacity;

(vi) that they should be considered as persons before the law, enjoying free access to courts
of law and other competent administrative authorities;

(vii) that the unity of their family should be respected and they should be given all possible
assistance for the tracing of relatives.

UNHCR’s POSITION

Standards on their treatment in the field of economic, social and cultural rights, include that
they should receive all necessary assistance and be provided with the basic necessities of life
including food, shelter and basic sanitary and health facilities.

The Committee has further affirmed that adequate provision should be made for the
protection of minors and unaccompanied children.

As regards solutions, the Committee has recommended that beneficiaries of temporary
protection should be granted all the necessary facilities to enable them to obtain a satisfactory
durable solution and, in particular, all steps should be taken to facilitate their voluntary
repatriation.

Draft Directive

The draft Directive provides that the standards of treatment of beneficiaries of temporary
protection must be consistent with human rights standards as laid down in the European
Convention for the Protection of Human Rights and Fundamental Freedoms, and further
declares that those laid down in the Directive are minimum standards which may be
improved by Member States.

Specific provisions of the draft Directive in the field of civil and political rights (apart from the
general reference to the standards laid down in the European Convention of Human Rights),
include that beneficiaries of temporary protection shall not be discriminated on ground of sex,
race, ethnic origin, nationality, religion or convictions, or on a handicap, age or sexual
orientation and, that they shall be issued residence permits for the entire duration of the
protection, and shall be documented accordingly.

In connection with the right to respect for the unity of the family, the draft Directive provides
that when circumstances surrounding the mass influx have led to the separation of families
which already existed in the country of origin, beneficiaries of temporary protection shall be
entitled to reunite with the following members of their separated family:

(i) their spouse or unmarried partner in a stable relationship, if the legislation of the
Member State concerned treats unmarried couples in the same way as married couples;

(i) the children of the couple referred to above or of the applicant, on condition that they

are unmarried and dependent and without distinction according to whether they were
born in or out of wedlock or adopted; and,
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(iil)

other family members if they are dependent on the applicant or have undergone
particularly traumatic experiences or require special medical treatment.

Among the substantive and procedural rules applicable to the reunification of families, are:

0

(ii)

(iil)

(iv)

V)

(Vi)

the absence of documentary evidence of the family relationship is not an obstacle for
the reunification;

families may be reunited at any time during the period of temporary protection until two
months before the end of the maximum two-year period;

concerned members of the family must agree to the reunification;

the reunification of members of a family who enjoy temporary protection in different
Member States, shall take place in the host Member State of the choice of the family

group;

reunited family members shall be granted residence permits under the temporary
protection scheme;

applications for reunification shall be examined as quickly as possible; and,

(vii) decisions rejecting the application shall be accompanied by a statement of reasons and

be open to legal challenge.

The draft Directive provides that when examining applications, the Member States shall give
priority to the interests of minors. In relation to unaccompanied minors, the text provides that:

0]

(i)

they must be represented by a legal guardian, by a suitable organisation or by any other
appropriate carer; and,

they will be placed with adult relatives, or in the absence of these, with a person or
persons who looked after the child when fleeing; with a foster-family; or in suitable
reception centres;

In the field of economic, social and cultural rights the draft Directive provides that
beneficiaries of temporary protection:

0

(i)

(iil)

(iv)

shall be treated on equal terms with refugees regarding the right to engage in employed
or self-employed activities, as well as regarding remuneration, social security related to
employed or self-employed activities, and other conditions of employment;

shall have access to suitable accommodation or, if necessary, receive the means to
obtain housing;

shall receive the necessary assistance in terms of social welfare and means of
subsistence, if they do not have sufficient resources, as well as for medical care; and,

shall have access to the general education system, as well as to vocational training,
further training or retraining, and that minors shall have access to the education system
under the same conditions as nationals.
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The draft Directive further provides that persons with special needs, such as unaccompanied
minors or persons who have undergone torture, rape or other serious forms of psychological,
physical or sexual violence, shall be entitled to appropriate medical or other assistance.

Extensions of the benefits of temporary protection beyond the period of its duration are
possible in respect of certain categories of beneficiaries with special needs, including persons
undergoing medical treatment and children attending school.

Finally, the draft Directive makes provision on facilitation of voluntary repatriation and of
resettlement.

As regards voluntary repatriation, it provides that Member States:
(i) shall take the measures necessary to facilitate the voluntary return, in a secure and

dignified manner, of persons enjoying temporary protection or whose temporary
protection has ended;

UNHCR’s POSITION

(if) shall ensure that the decision of those persons to return is taken in full knowledge of
the facts. The Member States may provide for the possibility of exploratory visits;

(i) shall, for as long as the temporary protection has not ended, give favourable
consideration to requests for return to the host Member State from persons who have
enjoyed temporary protection and exercised their right to voluntary return; and,

Iv) may exten e enjoyment of benefits, after tempora rotection has ended, for
y extend th joyment of benefits, after temporary protection h ded, f
persons waiting to be repatriated.

In relation with facilitation of resettlement, the draft Directive provides that Member States will

take appropriate measures, in agreement with the persons concemed and in cooperation
with the international organisations responsible.

(c) Commentary

The draft Directive deals in a very comprehensive manner with the standards of treatment to
be accorded to beneficiaries of temporary protection. The standards embodied in the
proposal are fully consistent with those required under international protection principles and,
therefore, UNHCR strongly supports these proposals. UNHCR notes, however, that the right
to freedom of movement is not specifically mentioned in the draft instrument and, even
though its recognition is implied by the reference made to the European Convention on
Human Rights, it wishes to suggest that such mention be included in the text.

UNHCR also supports the Commission’s approach regarding the identification and

implementation of solutions, and appreciates the fact that humanitarian considerations are
incorporated into this approach.
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UNHCR summary observations on the
Commission proposal for a Council Directive
on minimum standards for giving temporary
protection in the event of a mass influx

(COM(2000) 303, 24 May 2000)

l. Introduction

UNHCR’s POSITION

The Office of the United Nations High Commissioner for Refugees (UNHCR) welcomes the
Commission proposal for a draft Directive on temporary protection in the event of a mass
influx as a comprehensive proposal that provides a sound basis for establishing a European
approach to temporary protection. UNHCR considers the provisions of the Commission
proposal as being largely in accordance with internationally agreed principles embodied in the
Conclusions of the Executive Committee of UNHCR (EXCOM) as well as other standards
advocated in various UNHCR documents .

UNHCR's detailed commentary on the Commission proposal is annexed. The purpose of this
summary note is to highlight those elements of the Commission proposal which UNHCR
considers fundamental and to summarise its proposals for amendment.

UNHCR welcomes the emphasis in the Commission proposal to approach temporary
protection as an exceptional measure and a pragmatic tool to address particular situations of
large-scale influx where national asylum systems may be overwhelmed. As the Commission
emphasises in its proposal, temporary protection must not be used as an instrument to
circumvent States' obligations pursuant to the 1951 Convention.

UNHCR supports the proposed inclusion of a burden-sharing mechanism in any future
European approach to temporary protection. Were such a mechanism — whether financial
only or also including a physical distribution of persons — not to be established, the absorption
and reception capacities of Member States most affected by the influx are likely to come
under undue pressure. This, in turn, could jeopardise the fair and effective functioning of any
future co-ordination for the provision of temporary protection at the level of the European
Union.

UNHCR appreciates that the Commission has chosen the Directive as the most appropriate
legal instrument, which allows it to lay down minimum standards while leaving to the national
authorities the choice of the most appropriate form and methods for their implementation.
This can include the adoption of more favourable standards and provisions (Article 3 (5) )
and leaves unaffected national temporary protection schemes adopted prior to the
establishment of a European regime (Article 3 (4) ).

UNHCR welcomes the various references to the need to consult and inform the Office at the

inception, implementation and termination of temporary protection, as well as the
establishment of a burden-sharing mechanism.
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Il. Fundamental elements of the Commission proposal

Among the elements in the Commission proposal which UNHCR considers fundamental to
any Directive to be adopted in Council are the following:

- a reaffirmation of the primacy of the 1951 Convention and its 1967 Protocol as the
basic instruments for the treatment of refugees, and an acknowledgement of the fact
that many beneficiaries of temporary protection qualify as refugees under the 1951
Convention;

- the establishment of a clear link with the protection regime under the 1951 Convention:
according to Article 3 (1) , temporary protection does not prejudge recognition of
refugee status under the 1951 Convention and according to Article 16, beneficiaries of
temporary protection shall be guaranteed access to the asylum procedure, no later than
at the end of the period set for the temporary protection regime

- acomprehensive set of standards of treatment for beneficiaries of temporary protection:
Articles 8 — 15 establish State obligations towards beneficiaries, including family reunion,
respect for basic social, economic and cultural rights, such as the right to employment,
with particular attention to persons with special needs, especially of separated children.
The level of obligations is based on the correct understanding that many beneficiaries
may qualify for refugee status and, hence, that their rights and benefits should closely
resemble those of refugees recognised under the 1951 Convention;

- alimited duration of the temporary protection regime: according to Article 4, the period
shall be one year, with a maximum extension of two times six months, thus two years
in aggregate. The proposed short duration allows for an individual examination of the
asylum application within a reasonable time limit and preserves the temporary nature of
the regime;

- solidarity and burden-sharing: Articles 24-26 acknowledge the link between temporary
protection and solidarity, a link which has been recognised in various EXCOM resolutions.
They also stipulate that any transfer of beneficiaries under a burden-sharing regime
should take place with the consent of the persons concerned;

- return and measures after lifting of the temporary protection regime: Articles 19 — 23
emphasise a preference for voluntary return, allow for exploratory visits, the extension of
temporary protection for humanitarian cases and the provision of permanent asylum for
specific categories of persons who cannot return, including through resettlement to third
countries;

- UNHCR's consultative role: according to Article 3 (3), the Commission recognises a
need for regular consultations with  UNHCR concerning the establishment,
implementation and termination of a European temporary protection regime. Article 5
(2) calls for seeking UNHCR's assessment whether a situation of influx should result in
the inception of a temporary protection regime, and Article 25 and 26 for notification of
UNHCR regarding States’ reception capacities in view of establishing a burden-sharing
mechanism.
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[1l. Proposals for amendments

Notwithstanding its generally positive assessment of the Commission proposal, UNHCR
recommends the following amendments:

- the proposal would benefit from an explicit reference to the principle to admit those
arriving in a large-scale influx in the country where they first seek refuge, and the
obligation of States to scrupulously observe the principle of non-refoulement, including
rejection at the border. These principles have been recognised as core elements of any
temporary protection regime . While this omission is undoubtedly linked to the specific
scope of the draft Directive (aiming at setting minimum standards of treatment after
admission and promoting a balance in State efforts) it would be desirable that these
principles be explicitly recalled in the text.

UNHCR’s POSITION

- the proposal could suggest that States should not impose any measures, such as visa
requirements or sanctions on carriers transporting improperly documented persons,
which may prevent refugees from gaining access to temporary protection.. Where such
measures are already in place, their temporary suspension as part of a common
European policy should be considered;

- the proposal would benefit from the inclusion of a provision to ensure that a temporary
protection system, once declared, is applicable to all those fleeing the same country of
origin for the same or similar reason, in order to ensure non-discriminatory treatment
between those arriving spontaneously and those who may be admitted under any
potential evacuation programme;

- although the standards of treatment proposed are to be applied with due respect for
human rights as guaranteed by the European Convention on Human Rights (Article 3
(2)), the proposal could spell out in detalil, as it does with a number of other rights and
benefits, the right to freedom of movement, stipulating that beneficiaries of temporary
protection should not be subjected to restrictions on their movements within a given
Member State, other than those which are necessary in the interest of public health and
public order ;

- as regards the handling of asylum applications once temporary protection has been
terminated, rather than maintaining criteria and mechanisms to determine responsibility
for considering the asylum application, as set out at present under the Dublin
Convention, the proposal should stipulate that, for humanitarian and practical reasons,
the State which has been providing protection under temporary protection also bears
responsibility for subsequently determining the asylum claim. Article 17 should be
amended accordingly;

- in addition to the provisions referring to the need for continued protection where
temporary protection has come to an end, including the recognition of compelling
humanitarian reasons which militate against return (Article 20), it should be
acknowledged that among these can be reasons arising out of past experience, including
past persecution. Where this is the case, a long-term solution — such as the provision of
a refugee status - should be sought rather than a mere extension of temporary
protection;

- as regards the scope of the proposed Directive, nothing contained in the Directive
should be construed as impairing the right of nationals of EU Member States to seek
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and enjoy protection — in conformity with relevant international instruments for the
protection of refugees and for the protection of human rights.

IV. Specific issues for consideration

UNHCR notes a few specific issues in the Commission proposal which have caused some
controversy in the context of discussions with Member States related to previous Commission
initiatives and on which the Office would clarify its position.

* Inter-linkage with the 1951 Convention

As any temporary protection regime should be considered as an exceptional measure of a
truly temporary nature - resulting in suspension of access to the asylum procedure for a
limited period of time — Member States must not avoid their international obligations to
examine, at some point, the needs for protection in an individual determination procedure. It
is generally understood that many of the beneficiaries of temporary protection qualify for
refugee status under the 1951 Convention, and any asylum claim should be determined as
soon as possible, but no later than the moment the temporary protection regime is lifted.
UNHCR is opposed to practices previously adopted by some States offering those arriving in
large-scale influxes a one-time choice of lodging an application for asylum or benefiting from
a temporary protection regime. In the view of UNHCR, as also proposed by the Commission,
access to the asylum procedure must always be guaranteed.

» Standards of treatment

UNHCR strongly supports the proposal to provide beneficiaries of temporary protection with
standards of treatment which approximate to the rights and benefits of recognised refugees,
on the understanding that many beneficiaries may qualify for refugee status. Such an
approach is all the more justified where the need for protection continues to exist over an
appreciable period of time.

UNHCR, as stated above, recommends that the draft Directive expressly provide for the right
to freedom of movement — save for those legitimate restrictions set out in international and
regional human rights instruments — within each Member State.

As regards the right to employment, UNHCR has regularly appealed to States to provide
beneficiaries of temporary protection with this right, since early access to the labour market
may help to diminish dependency on social assistance and also facilitate the reintegration
upon eventual return to the country of origin. UNHCR supports the Commission proposal in
this regard (Article 10) as well as the need to apply equal treatment of beneficiaries of
temporary protection and recognised refugees as regards remuneration, social security, and
other conditions of employment.

UNHCR welcomes the Commission’s intention to harmonise the varying States practice on
family unity in regard to temporary protected persons. The Commission’s proposal to
authorise family reunion for at least spouses and minor children benefiting from temporary
protection reflects a trend in many Member States. UNHCR encourages Member States to
adopt the Commission's proposal to extend the concept of the family to unmarried partners,
children of unmarried couples and adult family members who are objectively unable to meet
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their own needs or are in a particularly vulnerable situation and hence dependent on other
members of the family.

* Burden-sharing and international solidarity

UNHCR supports the Commission's proposal for allowing, if necessary, financial assistance to
States most affected by an influx, as well as physical distribution of persons, provided the
beneficiaries of temporary protection and the host country agree with such re-location. Any
burden-sharing arrangements for the redistribution of persons must respect the protection
needs of the individuals concerned, as well as basic protection principles, such as family unity
or humanitarian concerns. The existence of such arrangements must not be made a pre-
condition for extending protection, just as they should not result in what would be in effect
burden-shifting.

UNHCR’s POSITION

* Return and other long-term measures

UNHCR would agree with the Commission proposal that following the lifting of temporary
protection and in the absence of compelling humanitarian reasons, beneficiaries should be
asked to return to their home country, provided that they do not lodge an application for
asylum. Such returns should preferably be voluntary and must be implemented in safe and
dignified conditions. UNHCR welcomes the references in the Commission proposal to the
need to provide accurate information concerning the conditions in which beneficiaries will
return, and the possibility of organising exploratory visits.

UNHCR believes that the proposed approach to return is both principled and sufficiently
flexible to be applied in a fair and non-discriminatory manner. UNHCR also supports the
proposed extension of temporary protection in specific cases where voluntary return cannot
be organised immediately following the lifting of the regime, or prolonged stay in the host
country is warranted for medical reasons or because children are to complete education.

In deciding upon the termination of a temporary protection regime, UNHCR urges Member
States and the Commission to verify whether the conditions in the country of origin are
conducive to return, by assessing whether guarantees related to the physical safety, legal
security and respect for basic rights of potential returnees are fulfilled. In the absence of such
guarantees, beneficiaries of temporary protection should be offered a long-term solution such
as permanent asylum or resettlement.

15 September 2000
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UNHCR WELCOMES EU AGREEMENT ON
TEMPORARY PROTECTION, 1 June 2001

Earlier this week, in Brussels, the European Union Ministers of Justice and Home Affairs (JHA)
took an important step forward in the process of harmonising asylum in the European Union,
by agreeing on a European regime of temporary protection in the event of a mass influx of
displaced persons. UNHCR is in agreement with almost all aspects of this Directive. The JHA
Council of Ministers also agreed on measures aimed at controlling undocumented arrivals
into the European Union by imposing stiff sanctions on individuals and groups facilitating
such arrivals. While UNHCR appreciates the need to prevent and combat human smuggling
and supports positive initiatives in this respect, it is essential that any such measures be
administered with sensitivity and flexibility, lest they inadvertently obstruct refugees and
asylum-seekers from reaching safety.

UNHCR’s POSITION

Temporary Protection

The Directive on temporary protection adopted by the JHA Ministers on Monday is the first
substantive legal instrument of the developing common European asylum system. The
Amsterdam Treaty that came into force in May 1999 gives the EU five years to develop
common asylum legislation binding on its Member States.

The Directive on temporary protection is a major step towards a harmonised treatment of
refugees and other persons arriving in a mass influx and in need of international protection.
UNHCR is in agreement with almost all aspects of the Directive. In particular, UNHCR
welcomes the recognition that temporary protection is not an alternative to refugee status
under the 1951 Convention, but only a practical device aimed at meeting urgent protection
needs during a mass influx situation until the individuals concerned have their asylum
requests determined on a case-by-case basis.

The Directive states that UNHCR must be consulted on the establishment, implementation
and termination of the regime of temporary protection. UNHCR welcomes the incorporation
of a number of basic protection principles in the Directive, such as the reunification of
separated family members. The Directive also provides for basic standards of treatment and
affirms the essential role of solidarity among Member States in addressing the problems
posed by large-scale influxes.

Measures against unlawful entry or residence

The JHA Council also reached agreement on two legislative initiatives introduced by the
French EU Presidency last year. These measures are aimed at preventing and counteracting
the unlawful entry or residence in the European Union of third-country nationals by imposing
a maximum jail term of eight years or more for individuals and groups who facilitate such
illegal entry. UNHCR fully supports the efforts of States in combating criminal and organised
smuggling of persons across international borders.

UNHCR's concern, though, is that there may be many genuine asylum-seekers who have no
viable way of reaching safety without resorting to the services of smugglers. Therefore, the
legislative measures adopted by the EU Ministers need to strike a proper balance between
the repression of criminal smuggling and the protection of humanitarian interests and values.
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This was achieved at the global level with the adoption in Palermo in December 2000 of the
United Nations Convention against Transnational Organised Crime and its two additional
Protocols. One principal problem with the Directive adopted by the EU Ministers is that it
defines the offence of migrant smuggling differently from the Palermo Protocol. The inclusion
of a "humanitarian clause” — which is not even mandatory but left to the discretion of each
Member State — does not, in UNHCR's view, sufficiently address the protection needs of
refugees or the inconsistency between EU legislation and international law.
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UNHCR annotated comments on Council
Directive 2001/55/EC of 20 July 2001 on
minimum standards for giving temporary
protection in the event of a mass influx of
displaced persons and on measures promoting
a balance of efforts between Member States in
receiving such persons and bearing the
consequences thereof

UNHCR’s POSITION

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular point 2(a)
and (b) of Article 63 thereof,

Having regard to the proposal from the Commission |,
Having regard to the Opinion of the European Parliament y
Having regard to the Opinion of the Economic and Social Committee y

Having regard to the Opinion of the Committee of the Regions y

Whereas:

(1) The preparation of a common policy on asylum, including common European
arrangements for asylum, is a constituent part of the European Union's objective of
establishing progressively an area of freedom, security and justice open to those who,
forced by circumstances, legitimately seek protection in the European Union.

(2) Cases of mass influx of displaced persons who cannot return to their country of origin
have become more substantial in Europe in recent years. In these cases it may be
necessary to set up exceptional schemes to offer them immediate temporary protection.

(3) In the conclusions relating to persons displaced by the conflict in the former Yugoslavia
adopted by the Ministers responsible for immigration at their meetings in London on 30
November and 1 December 1992 and Copenhagen on 1 and 2 June 1993, the
Member States and the Community institutions expressed their concern at the situation
of displaced persons.

(4) On 25 September 1995 the Council adopted a Resolution on burden-sharing with
regard to the admission and residence of displaced persons on a temporary basis °, and,
on 4 March 1996, adopted Decision 96/198/JHA on an alert and emergency procedure
for burden-sharing with regard to the admission and residence of displaced persons on
a temporary basis °.
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(5) The Action Plan of the Council and the Commission of 3 December 1998’ provides for the
rapid adoption, in accordance with the Treaty of Amsterdam, of minimum standards for
giving temporary protection to displaced persons from third countries who cannot return to
their country of origin and of measures promoting a balance of effort between Member
States in receiving and bearing the consequences of receiving displaced persons.

(6) On 27 May 1999 the Council adopted conclusions on displaced persons from Kosovo.
These conclusions call on the Commission and the Member States to learn the lessons of
their response to the Kosovo crisis in order to establish the measures in accordance with
the Treaty.

(7) The European Council, at its special meeting in Tampere on 15 and 16 October 1999,
acknowledged the need to reach agreement on the issue of temporary protection for
displaced persons on the basis of solidarity between Member States.

(8) It is therefore necessary to establish minimum standards for giving temporary protection in
the event of a mass influx of displaced persons and to take measures to promote a balance
of efforts between the Member States in receiving and bearing the consequences of
receiving such persons.

(9) Those standards and measures are linked and interdependent for reasons of effectiveness,
coherence and solidarity and in order, in particular, to avert the risk of secondary
movements. They should therefore be enacted in a single legal instrument.

(10) This temporary protection should be compatible with the Member States' international
obligations as regards refugees. In particular, it must not prejudge the recognition of refugee
status pursuant to the Geneva Convention of 28 July 1951 on the status of refugees, as
amended by the New York Protocol of 31 January 1967, ratified by all the Member States.

(11) The mandate of the United Nations High Commissioner for Refugees regarding refugees
and other persons in need of international protection should be respected, and effect
should be given to Declaration No 17, annexed to the Final Act to the Treaty of Amsterdam,
on Article 63 of the Treaty establishing the European Community which provides that
consultations are to be established with the United Nations High Commissioner for
Refugees and other relevant international organisations on matters relating to asylum policy.

Note: Both paragraphs 10 and 11 are important clarifications since they clearly set the Directive
within the context of the 1951 Convention framework and UNHCR's responsibilities towards
refugees of concern to the Office. Ideally, national legislation will include similar references.

(12) 1t is in the very nature of minimum standards that Member States have the power to
introduce or maintain more favourable provisions for persons enjoying temporary protection
in the event of a mass influx of displaced persons.

(13) Given the exceptional character of the provisions established by this Directive in order to
deal with a mass influx or imminent mass influx of displaced persons from third-countries
who are unable to return to their country of origin, the protection offered should be of
limited duration.

(14) The existence of a mass influx of displaced persons should be established by a Council
Decision, which should be binding in all Member States in relation to the displaced persons
to whom the Decision applies. The conditions for the expiry of the Decision should also be
established.
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(15) The Member States' obligations as to the conditions of reception and residence of
persons enjoying temporary protection in the event of a mass influx of displaced persons
should be determined. These obligations should be fair and offer an adequate level of
protection to those concerned.

(16) With respect to the treatment of persons enjoying temporary protection under this
Directive, the Member States are bound by obligations under instruments of
international law to which they are party and which prohibit discrimination.

(17) Member States should, in concert with the Commission, enforce adequate measures so
that the processing of personal data respects the standard of protection of Directive
95/46/EC of the European Parliament and the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free
movement of such data®.

UNHCR’s POSITION

(18) Rules should be laid down to govern access to the asylum procedure in the context of
temporary protection in the event of a mass influx of displaced persons, in conformity
with the Member States' international obligations and with the Treaty.

(19) Provision should be made for principles and measures governing the return to the
country of origin and the measures to be taken by Member States in respect of persons
whose temporary protection has ended.

(20) Provision should be made for a solidarity mechanism intended to contribute to the
attainment of a balance of effort between Member States in receiving and bearing the
consequences of receiving displaced persons in the event of a mass influx. The
mechanism should consist of two components. The first is financial and the second
concerns the actual reception of persons in the Member States.

(21) The implementation of temporary protection should be accompanied by administrative
cooperation between the Member States in liaison with the Commission.

(22) It is necessary to determine criteria for the exclusion of certain persons from temporary
protection in the event of a mass influx of displaced persons.

(23) Since the objectives of the proposed action, namely to establish minimum standards for
giving temporary protection in the event of a mass influx of displaced persons and
measures promoting a balance of efforts between the Member States in receiving and
bearing the consequences of receiving such persons, cannot be sufficiently attained by
the Member States and can therefore, by reason of the scale or effects of the proposed
action, be better achieved at Community level, the Community may adopt measures in
accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality as set out in that Article, this Directive
does not go beyond what is necessary in order to achieve those objectives.
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(24) In accordance with Article 3 of the Protocol on the position of the United Kingdom and
Ireland, annexed to the Treaty on European Union and to the Treaty establishing the
European Community, the United Kingdom gave notice, by letter of 27 September
2000, of its wish to take part in the adoption and application of this Directive.

(25) Pursuant to Article 1 of the said Protocol, Ireland is not participating in the adoption of
this Directive. Consequently and without prejudice to Article 4 of the aforementioned
Protocol, the provisions of this Directive do not apply to Ireland.

(26) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed
to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark is not participating in the adoption of this Directive, and is
therefore not bound by it nor subject to its application,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER |
General provisions

Article 1

The purpose of this Directive is to establish minimum standards for giving temporary
protection in the event of a mass influx of displaced persons from third countries who are
unable to return to their country of origin and to promote a balance of effort between
Member States in receiving and bearing the consequences of receiving such persons.

Article 2
For the purposes of this Directive:

(a) "temporary protection" means a procedure of exceptional character to provide, in the
event of a mass influx or imminent mass influx of displaced persons from third countries
who are unable to return to their country of origin, immediate and temporary protection
to such persons, in particular if there is also a risk that the asylum system will be unable
to process this influx without adverse effects for its efficient operation, in the interests of
the persons concerned and other persons requesting protection;

See comment under (d)

(b) "Geneva Convention" means the Convention of 28 July 1951 relating to the status of
refugees, as amended by the New York Protocol of 31 January 1967;

(c) "displaced persons" means third-country nationals or stateless persons who have had to
leave their country or region of origin, or have been evacuated, in particular in response
to an appeal by international organisations, and are unable to return in safe and durable
conditions because of the situation prevailing in that country, who may fall within the
scope of Article TA of the Geneva Convention or other international or national
instruments giving international protection, in particular:

See also comment under (d)
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Note: The term “displaced persons” is not ideal since it could be understood to mean that
such persons are not refugees. For UNHCR, beneficiaries of temporary protection are
refugees of concern to the Office. This is particularly obvious in relation to sub-para. c(ii)
since persons fleeing such risks would squarely come within the purview of the 1951
Convention.

(i) persons who have fled areas of armed conflict or endemic violence;

(ipersons at serious risk of, or who have been the victims of, systematic or generalised
violations of their human rights;

(d) "mass influx" means arrival in the Community of a large number of displaced persons,
who come from a specific country or geographical area, whether their arrival in the
Community was spontaneous or aided, for example through an evacuation programme;

UNHCR’s POSITION

UNHCR comment: What constitutes a “mass or large-scale influx” cannot be defined in
absolute terms, but must be defined in relation to the resources of the receiving country.
The expression should be understood as referring to a significant number of arrivals in
a country, over a short time period, of persons from the same home country who have
been displaced under circumstances indicating that members of the group would qualify
for international protection, and for whom, due to their numbers, individual refugee
status determination is procedurally impractical.

(e) "refugees" means third-country nationals or stateless persons within the meaning of
Article 1A of the Geneva Convention;
See comment under (c)

Note: The Reception Conditions Directive defines a “refugee’ as a person who fulfils the
requirements of Art. 1 (A) of the Geneva Convention.

(f) "unaccompanied minors" means third-country nationals or stateless persons below the
age of eighteen, who arrive on the territory of the Member States unaccompanied by an
adult responsible for them whether by law or custom, and for as long as they are not
effectively taken into the care of such a person, or minors who are left unaccompanied
after they have entered the territory of the Member States;

Note: The terminology currently commonly used is ‘unaccompanied and separated child'

(g) "residence permit" means any permit or authorisation issued by the authorities of a
Member State and taking the form provided for in that State's legislation, allowing a third-
country national or a stateless person to reside on its territory;

(h) "sponsor" means a third-country national enjoying temporary protection in a Member

State in accordance with a decision taken under Article 5 and who wants to be joined
by members of his or her family.

Article 3

Note: UNHCR welcomes this provision. UNHCR has stressed the fundamental importance
of the provisions of the 1951 Refugee Convention and 1967 Protocol, and the
exceptional character of the use of the device of temporary protection. While accepting
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that the suspension of status determination procedures may be necessary in situations
of mass influx, EXCOM has affirmed that the implementation of temporary protection
must not diminish the protection afforded to refugees under the above instruments (see
Conclusion No. 74, paragraph (t). EXCOM has further stressed the need for constant
advice by UNHCR on the practical application of the above international instruments by
countries exposed to a large-scale influx of refugees (Conclusion No. 19, paragraph (d).

Temporary protection shall not prejudge recognition of refugee status under the Geneva
Convention.

Member States shall apply temporary protection with due respect for human rights and
fundamental freedoms and their obligations regarding non-refoulement.

UNHCR comment: The Executive Committee of UNHCR (EXCOM) has affirmed that

asylum-seekers forming part of large-scale influxes triggered by conflict or persecution
must be admitted to the State in which they first seek refuge, without any distinction as
to race, religion, political opinion, nationality, country of origin or physical incapacity.
EXCOM has stressed that the principle of non-refoulement, including non-rejection at the
frontier, must be scrupulously observed in all cases (see Conclusion no. 19, paragraph
(a), Conclusion no. 22, part Il (A), paragraphs (1) and (2), Conclusion no.74, paragraph
(r). EXCOM has further affirmed that, if the first State is unable to admit such asylum-
seekers on a durable basis, it should always admit them at least on a temporary basis
and provide them protection. EXCOM has declared that in such situations, and pending
arrangements for a durable solution, it is imperative (1) to ensure that asylum-seekers
are fully protected and enjoy basic minimum standards of treatment, and (ii) to establish
effective arrangements in the context of international solidarity and burden-sharing for
assisting receiving countries (see Conclusion no. 15, paragraph (f), Conclusion no. 19,
paragraph (1), Conclusion no. 22, Part |, paragraph (3) and Part Il (A), paragraph (1).
The draft Directive does not explicitly deal with the admission to the territory of asylum-
seekers. UNHCR, though acknowledging the specific scope of the Directive, considers
that given the fundamental importance of the principles of admission to the territory and
non-refoulement, including non-rejection at the frontier, these principles should have
been explicitly recalled in the text. In any event, this obligation is based inter alia on
preambular paragraph 10 (recalling Member States' international obligations as regards
refugees and the 1951 Convention/1967 Protocol).

UNHCR further wishes to recall that measures for the control of illegal migration may
sometimes also prevent refugees from reaching safety. For this consideration, EXCOM
has on a number of occasions urged States to ensure that national law and
administrative practices, including migration control measures, are compatible with the
principles and standards of applicable refugee and human rights law, as set out in
relevant international instruments (Cf. Conclusions No. 85 (XLIX) of 1998, paragraph (s)
and No. 87 (XLX) of 1999, paragraph (k).

Accordingly, UNHCR recommends the inclusion in national legislations transposing this
Directive of a provision to the effect that, as regards countries in relation to which a
temporary protection arrangement is in place:

— No visa requirement shall be introduced, or, if this has already been done, it will be
lifted; and

— No sanctions shall be applied to carriers for bringing improperly documented asylum-
seekers from countries, the nationals of which have been designated as beneficiaries of
temporary protection.

The establishment, implementation and termination of temporary protection shall be the
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subject of regular consultations with the Office of the United Nations High
Commissioner for Refugees (UNHCR) and other relevant international organisations.

Note: UNHCR welcomes this provision.

4.  This Directive shall not apply to persons who have been accepted under temporary
protection schemes prior to its entry into force.

5. This Directive shall not affect the prerogative of the Member States to adopt or retain
more favourable conditions for persons covered by temporary protection.

CHAPTER 1I
Duration and implementation of temporary protection

UNHCR’s POSITION

Article 4

1. Without prejudice to Article 6, the duration of temporary protection shall be one year.
Unless terminated under the terms of Article 6(1)(b), it may be extended automatically
by six-monthly periods for a maximum of one year.

2. Where reasons for temporary protection persist, the Council may decide by qualified
majority, on a proposal from the Commission, which shall also examine any request by
a Member State that it submit a proposal to the Council, to extend that temporary
protection by up to one year.

Article 5

1. The existence of a mass influx of displaced persons shall be established by a Council
Decision adopted by a qualified majority on a proposal from the Commission, which
shall also examine any request by a Member State that it submit a proposal to the
Council.

2. The Commission proposal shall include at least:

@) adescription of the specific groups of persons to whom the temporary
protection will apply;

(b) the date on which the temporary protection will take effect;

(© an estimation of the scale of the movements of displaced persons.

3. The Council Decision shall have the effect of introducing temporary protection for the
displaced persons to which it refers, in all the Member States, in accordance with the
provisions of this Directive. The Decision shall include at least:

@) description of the specific groups of persons to whom the temporary
protection applies;

(b) the date on which the temporary protection will take effect;

© information received from Member States on their reception capacity;

(d) information from the Commission, UNHCR and other relevant international

organisations.
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4. The Council Decision shall be based on:

(@) an examination of the situation and the scale of the movements of
displaced persons;

(b) an assessment of the advisability of establishing temporary protection, taking
into account the potential for emergency aid and action on the ground or the
inadequacy of such measures;

© information received from the Member States, the Commission, UNHCR and
other relevant international organisations.

5. The European Parliament shall be informed of the Council Decision.
Article 6
1. Temporary protection shall come to an end:
@) when the maximum duration has been reached; or
(b) at any time, by Council Decision adopted by a qualified majority on a

proposal from the Commission, which shall also examine any request by a
Member State that it submit a proposal to the Council.

2. The Council Decision shall be based on the establishment of the fact that the situation in

the country of origin is such as to permit the safe and durable return of those granted
temporary protection with due respect for human rights and fundamental freedoms and
Member States' obligations regarding non-refoulement. The European Parliament shall
be informed of the Council Decision.

Note: In deciding upon the termination of a temporary protection regime, UNHCR calls on

Member States and the Commission to verify whether the conditions in the country of
origin are conducive to return, by assessing whether guarantees related to the physical
safety, legal security and respect for basic rights of potential returnees are fulfilled in
practice. In the absence of such guarantees, beneficiaries of temporary protection should
be offered a long-term solution such as asylum or resettlement.

Article 7

1.

Member States may extend temporary protection as provided for in this Directive to
additional categories of displaced persons over and above those to whom the Council
Decision provided for in Article 5 applies, where they are displaced for the same reasons
and from the same country or region of origin. They shall notify the Council and the
Commission immediately.

The provisions of Articles 24, 25 and 26 shall not apply to the use of the possibility
referred to in paragraph 1, with the exception of the structural support included in the
European Refugee Fund set up by Decision 596/2000/EC °, under the conditions laid
down in that Decision.
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CHAPTER 1l
Obligations of the Member States towards persons
enjoying temporary protection

UNHCR comment: The standards of treatment included in the directive are to be applied
with due respect for human rights as guaranteed by the ECHR. This applies in particular
to the right to freedom of movement within @ member state which should not be
restricted unless necessary in the interest of public health and public order.

UNHCR comment: National legislations should include a reference to the principle of non-
discrimination, specifying that there should be no discrimination on the grounds of race,
religion, political opinion, nationality, country of origin or physical incapacity.10 Such a
provision had been included in earlier drafts of the directive, but was later omitted.

UNHCR’s POSITION

Article 8

1. The Member States shall adopt the necessary measures to provide persons enjoying
temporary protection with residence permits for the entire duration of the protection.
Documents or other equivalent evidence shall be issued for that purpose.

2. Whatever the period of validity of the residence permits referred to in paragraph 1, the
treatment granted by the Member States to persons enjoying temporary protection may
not be less favourable than that set out in Articles 9 to 16.

3. The Member States shall, if necessary, provide persons to be admitted to their territory
for the purposes of temporary protection with every facility for obtaining the necessary
visas, including transit visas. Formalities must be reduced to a minimum because of the
urgency of the situation. Visas should be free of charge or their cost reduced to a
minimum.

Article 9

The Member States shall provide persons enjoying temporary protection with a document, in
a language likely to be understood by them, in which the provisions relating to temporary
protection and which are relevant to them are clearly set out.

UNHCR comment: UNHCR considers it necessary to provide information to persons in need
of international protection in a language which they understand. As a matter of principle,
every effort to do so should be made by host countries. Assumptions, for example, that
an asylum —seeker speaks or understands the official language of his or her country of
origin, may prove incorrect.

Article 10

To enable the effective application of the Council Decision referred to in Article 5, Member
States shall register the personal data referred to in Annex II, point (a), with respect to the
persons enjoying temporary protection on their territory.
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Article 11

A Member State shall take back a person enjoying temporary protection on its territory, if the
said person remains on, or, seeks to enter without authorisation onto, the territory of another
Member State during the period covered by the Council Decision referred to in Article 5.
Member States may, on the basis of a bilateral agreement, decide that this Article should not

apply.

Article 12

The Member States shall authorise, for a period not exceeding that of temporary protection,
persons enjoying temporary protection to engage in employed or self-employed activities,
subject to rules applicable to the profession, as well as in activities such as educational
opportunities for adults, vocational training and practical workplace experience. For reasons
of labour market policies, Member States may give priority to EU citizens and citizens of States
bound by the Agreement on the European Economic Area and also to legally resident third-
country nationals who receive unemployment benefit. The general law in force in the
Member States applicable to remuneration, access to social security systems relating to
employed or self-employed activities and other conditions of employment shall apply.

UNHCR comment: UNHCR has regularly appealed to States to provide beneficiaries of
temporary protection the right to employment, since they may include a significant
number of persons who would be recognised as refugees if their applications were
processed individually. Early access to the labour market may help to diminish
dependency on social assistance and also facilitate reintegration upon eventual return to
the country of origin. The Directive in this respect allows Member States to discriminate
against those under temporary protection in favour of nationals or long-term resident
third-country nationals which includes refugees. It would be highly welcome if national
legislations applied equal treatment of beneficiaries of temporary protection and
recognised refugees as regards access to employment (which has been restricted in the
Directive) as well as remuneration, social security and other conditions of employment.

Article 13

1. The Member States shall ensure that persons enjoying temporary protection have access
to suitable accommodation or, if necessary, receive the means to obtain housing.

2. The Member States shall make provision for persons enjoying temporary protection to
receive necessary assistance in terms of social welfare and means of subsistence, if they
do not have sufficient resources, as well as for medical care. Without prejudice to
paragraph 4, the assistance necessary for medical care shall include at least emergency
care and essential treatment of illness.

3. Where persons enjoying temporary protection are engaged in employed or self-
employed activities, account shall be taken, when fixing the proposed level of aid, of
their ability to meet their own needs.

4. The Member States shall provide necessary medical or other assistance to persons
enjoying temporary protection who have special needs, such as unaccompanied minors
or persons who have undergone torture, rape or other serious forms of psychological,
physical or sexual violence.

See comment under article 2(f).

UNHCR Tool Boxes



Tool Box II: The Instruments »

Note: UNHCR welcomes the provision relating to the specific needs of separated children
and victims of torture and other forms of violence.

Article 14

1. The Member States shall grant to persons under 18 years of age enjoying temporary
protection access to the education system under the same conditions as nationals of the
host Member State. The Member States may stipulate that such access must be
confined to the state education system.

2. The Member States may allow adults enjoying temporary protection access to the
general education system.

UNHCR’s POSITION

Article 15

1. For the purpose of this Article, in cases where families already existed in the country of
origin and were separated due to circumstances surrounding the mass influx, the
following persons shall be considered to be part of a family:

@) the spouse of the sponsor or his/her unmarried partner in a stable
relationship, where the legislation or practice of the Member State concerned
treats unmarried couples in a way comparable to married couples under its
law relating to aliens; the minor unmarried children of the sponsor or of
his/her spouse, without distinction as to whether they were born in or out of
wedlock or adopted;

(b) other close relatives who lived together as part of the family unit at the time
of the events leading to the mass influx, and who were wholly or mainly
dependent on the sponsor at the time.

UNHCR comment: The Directive does not achieve harmonisation in the interpretation of the
definition of ‘family’ to the extent that unmarried couples are only accorded full rights
in those Member States which have legislation that ensures equal treatment between
unmarried and married couples. UNHCR encourages Member States to extend the
concept of the family to unmarried partners, children of unmarried couples and adult
family members who are objectively unable to meet their own needs or are in a
particularly vulnerable situation and hence dependent on other members of the family.

2. In cases where the separate family members enjoy temporary protection in different
Member States, Member States shall reunite family members where they are satisfied
that the family members fall under the description of paragraph 1(a), taking into account
the wish of the said family members. Member States may reunite family members
where they are satisfied that the family members fall under the description of paragraph
1(b), taking into account on a case-by-case basis the extreme hardship they would face
if the reunification did not take place.

Note: EXCOM Conclusion No. 85 (XLIX) of 1998 paras. (u) to (x) calls on States to
implement measures to facilitate family reunion of refugees in a positive and
humanitarian spirit and without undue delay, and, where necessary, to consider
developing the legal framework to give effect to a right to family unity for all refugees.
Such a policy should also be applied to beneficiaries of temporary protection on the
understanding that many of them qualify as refugees.
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Where the sponsor enjoys temporary protection in one Member State and one or some
family members are not yet in a Member State, the Member State where the sponsor
enjoys temporary protection shall reunite family members, who are in need of
protection, with the sponsor in the case of family members where it is satisfied that they
fall under the description of paragraph 1(a). The Member State may reunite family
members, who are in need of protection, with the sponsor in the case of family
members where it is satisfied that they fall under the description of paragraph 1(b),
taking into account on a case by case basis the extreme hardship which they would face
if the reunification did not take place.

UNHCR comment: UNHCR encourages Member States in their national legislations to

incorporate the following elements from earlier versions of this directive, namely: (1) that
the absence of documentary evidence of the family relationship should not be an
obstacle for the reunification, (i) that applications for reunification should be examined
as quickly as possible and (iii) that decisions rejecting the application should be
accompanied by a statement of reasons and be open to legal challenge.

When applying this Article, the Member States shall taken into consideration the best
interests of the child.

The Member States concerned shall decide, taking account of Articles 25 and 26, in
which Member State the reunification shall take place.

Reunited family members shall be granted residence permits under temporary
protection. Documents or other equivalent evidence shall be issued for that purpose.
Transfers of family members onto the territory of another Member State for the purposes
of reunification under paragraph 2, shall result in the withdrawal of the residence permits
issued, and the termination of the obligations towards the persons concerned relating to
temporary protection, in the Member State of departure.

The practical implementation of this Article may involve cooperation with the
international organisations concerned.

A Member State shall, at the request of another Member State, provide information, as
set out in Annex I, on a person receiving temporary protection which is needed to
process a matter under this Article.

Article 16

1.

The Member States shall as soon as possible take measures to ensure the necessary
representation of unaccompanied minors enjoying temporary protection by legal
guardianship, or, where necessary, representation by an organisation which is
responsible for the care and well-being of minors, or by any other appropriate
representation.

See comment under article 2(f).
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2. During the period of temporary protection Member States shall provide for
unaccompanied minors to be placed:
(a) with adult relatives;
(b) with a foster-family;
(© in reception centres with special provisions for minors, or in other
accommodation suitable for minors;
(d) with the person who looked after the child when fleeing.

The Member States shall take the necessary steps to enable the placement. Agreement by
the adult person or persons concerned shall be established by the Member States. The views
of the child shall be taken into account in accordance with the age and maturity of the child.

Note: UNHCR welcomes the provision requiring that the views of the child be taken into
account.

UNHCR’s POSITION

CHAPTER IV
Access to the asylum procedure in the context of
temporary protection

Article 17

1. Persons enjoying temporary protection must be able to lodge an application for asylum
at any time.

Note: UNHCR welcomes the recognition that temporary protection is not an alternative to
refugee status under the 1951 Convention, but only a practical device aimed at meeting
urgent protection needs during a mass influx situation until the individuals concerned
have their asylum requests determined on a case-by-case basis.

Note: UNHCR welcomes the explicit guarantee of access to asylum procedures by
beneficiaries of temporary protection.

2. The examination of any asylum application not processed before the end of the period
of temporary protection shall be completed after the end of that period.

Note: The examination of such applications should also take into account compelling reasons
arising out of previous persecution, since there may be beneficiaries of temporary
protection who could perhaps return due to changed circumstances, but whose life
would be so intolerable upon return given the nature of past persecution (e.g., severely
traumatised persons).

Article 18

The criteria and mechanisms for deciding which Member State is responsible for considering
an asylum application shall apply. In particular, the Member State responsible for examining
an asylum application submitted by a person enjoying temporary protection pursuant to this
Directive, shall be the Member State which has accepted his transfer onto its territory.
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Article 19

1. The Member States may provide that temporary protection may not be enjoyed
concurrently with the status of asylum seeker while applications are under consideration.

2. Where, after an asylum application has been examined, refugee status or, where
applicable, other kind of protection is not granted to a person eligible for or enjoying
temporary protection, the Member States shall, without prejudice to Article 28, provide
for that person to enjoy or to continue to enjoy temporary protection for the remainder
of the period of protection.

CHAPTER V
Return and measures after temporary protection has ended

Article 20

When the temporary protection ends, the general laws on protection and on aliens in the
Member States shall apply, without prejudice to Articles 21, 22 and 23.

Article 21

1. The Member States shall take the measures necessary to make possible the voluntary
return of persons enjoying temporary protection or whose temporary protection has
ended. The Member States shall ensure that the provisions governing voluntary return
of persons enjoying temporary protection facilitate their return with respect for human

dignity.

The Member State shall ensure that the decision of those persons to return is taken in
full knowledge of the facts. The Member States may provide for exploratory visits.

2. For such time as the temporary protection has not ended, the Member States shall, on
the basis of the circumstances prevailing in the country of origin, give favourable
consideration to requests for return to the host Member State from persons who have
enjoyed temporary protection and exercised their right to a voluntary return.

3. At the end of the temporary protection, the Member States may provide for the
obligations laid down in CHAPTER Il to be extended individually to persons who have
been covered by temporary protection and are benefiting from a voluntary return
programme. The extension shall have effect until the date of return.

Article 22

1. The Member States shall take the measures necessary to ensure that the enforced
return of persons whose temporary protection has ended and who are not eligible for
admission is conducted with due respect for human dignity.

Note: Since this is the first instrument in which reference is made to ‘returns’, it would have

been useful to set out the procedure and rights of those being forced’ to return.
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2. In cases of enforced return, Member States shall consider any compelling humanitarian
reasons which may make return impossible or unreasonable in specific cases.

UNHCR comment: UNHCR suggests that the possibility of granting beneficiaries of
temporary protection permits to remain for compelling humanitarian reasons, after the
end of temporary protection, be also extended to cases where return would be
inappropriate for compelling reasons arising out of previous persecution or experiences
(e.g, traumatised cases).

Article 23

1.  The Member States shall take the necessary measures concerning the conditions of
residence of persons who have enjoyed temporary protection and who cannot, in view
of their state of health, reasonably be expected to travel; where for example they would
suffer serious negative effects if their treatment was interrupted. They shall not be
expelled so long as that situation continues.

UNHCR’s POSITION

2. The Member States may allow families whose children are minors and attend school in
a Member State to benefit from residence conditions allowing the children concerned
to complete the current school period.

CHAPTER VI
Solidarity

Note: Articles 24 to 26 acknowledge the link between temporary protection and solidarity, a
link which has been recognised in various EXCOM Conclusions (see Conclusion No. 15,
para. (f), Conclusion No. 19, para. (ii), Conclusion N. 22, Part IV, paragraph (1). UNHCR
supports the solidarity scheme as put forward by the Directive which allows for financial
compensation as well as, if necessary, the transferral of persons, provided those
concerned agree. Any burden-sharing arrangements for the redistribution of persons
must, however, respect specific international protection needs of the persons concerned,
as well as basic protection principles, such as family unity or humanitarian concerns. The
existence of such arrangements must not be made a pre-condition for extending
protection, just as they should not result in what would be in effect burden-shifting.

Article 24

The measures provided for in this Directive shall benefit from the European Refugee Fund
set up by Council Decision 596/2000/EC, under the terms laid down in that Decision.
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Article 25

1.

The Member States shall receive persons who are eligible for temporary protection in a
spirit of Community solidarity. They shall indicate — in figures or in general terms — their
capacity to receive such persons. This information shall be set out in the Council
Decision referred to in Article 5. After that Decision has been adopted, the Member
States may indicate additional reception capacity by notifying the Council and the
Commission. This information shall be passed on swiftly to UNHCR.

The Member States concerned, acting in cooperation with the competent international
organisations, shall ensure that the eligible persons defined in the Council Decision
referred to in Article 5, who have not yet arrived in the Community have expressed their
will to be received onto their territory.

When the number of those who are eligible for temporary protection following a sudden
and massive influx exceeds the reception capacity referred to in paragraph 1, the Council
shall, as a matter of urgency, examine the situation and take appropriate action, including
recommending additional support for Member States affected.

Article 26

1.

For the duration of the temporary protection, the Member States shall cooperate with
each other with regard to transferral of the residence of persons enjoying temporary
protection from one Member State to another, subject to the consent of the persons
concerned to such transferral.

A Member State shall communicate requests for transfers to the other Member States
and notify the Commission and UNHCR. The Member States shall inform the requesting
Member State of their capacity for receiving transferees.

A Member State shall, at the request of another Member State, provide information, as
set out in Annex Il, on a person enjoying temporary protection which is needed to
process a matter under this Article.

Where a transfer is made from one Member State to another, the residence permit in
the Member State of departure shall expire and the obligations towards the persons
concerned relating to temporary protection in the Member State of departure shall come
to an end. The new host Member State shall grant temporary protection to the persons
concerned.

The Member States shall use the model pass set out in Annex | for transfers between
Member States of persons enjoying temporary protection.
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CHAPTER VI
Administrative cooperation

Article 27

1. For the purposes of the administrative cooperation required to implement temporary
protection, the Member States shall each appoint a national contact point, whose
address they shall communicate to each other and to the Commission. The Member
States shall, in liaison with the Commission, take all the appropriate measures to
establish direct cooperation and an exchange of information between the competent
authorities.

2. The Member States shall, regularly and as quickly as possible, communicate data
concerning the number of persons enjoying temporary protection and full information
on the national laws, regulations and administrative provisions relating to the
implementation of temporary protection.

UNHCR’s POSITION

CHAPTER VIII
Special provisions

Article 28
1. The Member States may exclude a person from temporary protection if:
(a) there are serious reasons for considering that:

(i) he or she has committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make provision in
respect of such crimes;

(i) he or she has committed a serious non-political crime outside the Member State of
reception prior to his or her admission to that Member State as a person enjoying
temporary protection. The severity of the expected persecution is to be weighed against
the nature of the criminal offence of which the person concerned is suspected.
Particularly cruel actions, even if committed with an allegedly political objective, may be
classified as serious non-political crimes. This applies both to the participants in the
crime and to its instigators;

(i) he or she has been guilty of acts contrary to the purposes and principles of the
United Nations;

(b) there are reasonable grounds for regarding him or her as a danger to the security of the
host Member State or, having been convicted by a final judgment of a particularly serious
crime, he or she is a danger to the community of the host Member State.

2. The grounds for exclusion referred to in paragraph 1 shall be based solely on the

personal conduct of the person concerned. Exclusion decisions or measures shall be
based on the principle of proportionality.
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UNHCR comment: To the extent that beneficiaries of temporary protection are recognised

as refugees following an examination of their asylum claims, exclusion from protection
on the basis of Article 28(1)(b) would be at variance with international refugee law
principles (unless Article 1F(a) or (c) of the 1951 Convention applies).

CHAPTER IX
Final provisions

Article 29

Persons who have been excluded from the benefit of temporary protection or family
reunification by a Member State shall be entitled to mount a legal challenge in the Member
State concerned.

Article 30

The Member States shall lay down the rules on penalties applicable to infringements of the
national provisions adopted pursuant to this Directive and shall take all measures necessary
to ensure that they are implemented. The penalties provided for must be effective,
proportionate and dissuasive.

Article 31

1.

Not later than two years after the date specified in Article 32, the Commission shall
report to the European Parliament and the Council on the application of this Directive in
the Member States and shall propose any amendments that are necessary. The
Member States shall send the Commission all the information that is appropriate for
drawing up this report.

After presenting the report referred to at paragraph 1, the Commission shall report to
the European Parliament and the Council on the application of this Directive in the
Member States at least every five years.

Article 32

1.

The Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 31 December 2002 at the latest.
They shall forthwith inform the Commission thereof.

When the Member States adopt these measures, they shall contain a reference to this
Directive or shall be accompanied by such reference on the occasion of their official
publication. The methods of making such a reference shall be laid down by the Member
States.
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Article 33

This Directive shall enter into force on the day of its publication in the Official Journal of the
European Communities.

Article 34

This Directive is addressed to the Member States in accordance with the Treaty establishing
the European Community.

Done at Brussels,

For the Council
The President

UNHCR’s POSITION

Footnotes:

(1)  0JC311,31.10.2000, p. 251.

(2)  Opinion delivered on 13 March 2001 (not yet published in the Official Journal).
3) 0J C 155, 29.5.2001, p. 21.

(4)  Opinion delivered on 13 June 2001 (not yet published in the Official Journal).
(5) 0JC 262 7.10.1995, p. 1.

(6) OJL63, 13.3.1996, p. 10.

(7)  0JC19,23.1.1999, p. 1.

(8) 0OJL281,23.11.1995, p. 31.

©) 0OJ L 252, 6.10.2000, p. 12.

(10)  Conclusion No. 22, Part Il (b), paragraph (2)(3).
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ANNEX II

The information referred to in Articles 10, 15 and 26 of the Directive includes to the extent
necessary one or more of the following documents or data:

(a) personal data on the person concerned (name, nationality, date and place of birth,
marital status, family relationship);

(b) identity documents and travel documents of the person concerned;

(c) documents concerning evidence of family ties (marriage certificate, birth certificate,
certificate of adoption);

(d) other information essential to establish the person's identity or family relationship;

(e) residence permits, visas or residence permit refusal decisions issued to the person
concerned by the Member State, and documents forming the basis of decisions;

(f) residence permit and visa applications lodged by the person concerned and pending in
the Member State, and the stage reached in the processing of these.

The providing Member State shall notify any corrected information to the requesting Member
State.
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Council Directive 2003/9/EC of 27 January 2003
laying down minimum standards for the
reception of asylum seekers

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular point
(1)(b) of the first subparagraph of Article 63 thereof,

Having regard to the proposal from the Commission(1),

ASYLUM INSTRUMENTS

Having regard to the opinion of the European Parliament(2),
Having regard to the opinion of the Economic and Social Committee(3),

Having regard to the opinion of the Committee of the Regions(4),

Whereas:

(1) A common policy on asylum, including a Common European Asylum System, is a
constituent part of the European Union's objective of progressively establishing an area
of freedom, security and justice open to those who, forced by circumstances,
legitimately seek protection in the Community.

(2) At its special meeting in Tampere on 15 and 16 October 1! 999, the European Council
agreed to work towards establishing a Common European Asylum System, based on the
full and inclusive application of the Geneva Convention relating to the Status of Refugees
of 28 July 1951, as supplemented by the New York Protocol of 31 January 1967, thus
maintaining the principle of non-refoulement.

(3) The Tampere Conclusions provide that a Common European Asylum System should
include, in the short term, common minimum conditions of reception of asylum seekers.

(4) The establishment of minimum standards for the reception of asylum seekers is a
further step towards a European asylum policy.

(5) This Directive respects the fundamental rights and observes the principles recognised in
particular by the Charter of Fundamental Rights of the European Union. In particular, this
Directive seeks to ensure full respect for human dignity and to promote the application
of Articles 1 and 18 of the said Charter.

(6) With respect t! o the treatment of persons falling within the scope of this D! irective,
Member States are bound by obligations under instruments of international law to which
they are party and which prohibit discrimination.

(7) Minimum standards for the reception of asylum seekers that will normally suffice to

ensure them a dignified standard of living and comparable living conditions in all
Member States should be laid down.

UNHCR Tool Boxes 185



»

Tool Box Il: The Instruments

(8) The harmonisation of conditions for the reception of asylum seekers should help to limit
the secondary movements of asylum seekers influenced by the variety of conditions for
their reception.

(9) Reception of groups with special needs should be specifically designed to meet those
needs.

(10) Reception of applicants who are in detention should be specifically designed to meet
their needs in that situation.

(11)In order to ensure compliance with the minimum procedural guarantees consisting in
the opportunity to contact organisations or groups of persons that provide legal
assistance, in! formation should be provided on such organisations and groups of
persons.

(12) The possibility of abuse of the reception system should be restricted by laying down
cases for the reduction or withdrawal of reception conditions for asylum seekers.

(13) The efficiency of national reception systems and cooperation among Member States in
the field of reception of asylum seekers should be secured.

(14) Appropriate coordination should be encouraged between the competent authorities as
regards the reception of asylum seekers, and harmonious relationships between local
communities and accommodation centres should therefore be promoted.

(15) It is in the very nature of minimum standards that Member States have the power to
introduce or maintain more favourable provisions for third-country nationals and
stateless persons who ask for international protection from a Member State.

(16) In this spirit, Member States are also invited to apply the prov! isions of this Directive in
connection with procedures for de! ciding on applications for forms of protection other
than that emanating from the Geneva Convention for third country nationals and
stateless persons.

(17) The implementation of this Directive should be evaluated at regular intervals.

(18) Since the objectives of the proposed action, namely to establish minimum standards on
the reception of asylum seekers in Member States, cannot be sufficiently achieved by
the Member States and can therefore, by reason of the scale and effects of the
proposed action, be better achieved by the Community, the Community may adopt
measures in accordance with the principles of subsidiarity as set out in Article 5 of the
Treaty. In accordance with the principle of proportionality, as set out in that Article, this
Directive does not go beyond what is necessary in order to achieve those objectives.

(19) In accordance with Article 3 of the Protocol on the position of the United Kingdom and
Ireland, annexed to the Treaty on Eu! ropean Union and to the Treaty establishing the
European Community, the United Kingdom gave notice, by letter of 18 August 2001, of
its wish to take part in the adoption and application of this Directive.

(20)In accordance with Article 1 of the said Protocol, Ireland is not participating in the

adoption of this Directive. Consequently, and without prejudice to Article 4 of the
aforementioned Protocol, the provisions of this Directive do not apply to Ireland.
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(21)In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed
to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark is not participating in the adoption of this Directive and is
therefore neither bound by it nor subject to its application,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER |
PURPOSE, DEFINITIONS AND SCOPE

ASYLUM INSTRUMENTS

Article 1
Purpose

The purpose of this Directive is to lay down minimum standards for the reception of asyl! um
seekers in Member States.

Article 2
Definitions

For the purposes of this Directive:

(a) "Geneva Convention" shall mean the Convention of 28 July 1951 relating to the status
of refugees, as amended by the New York Protocol of 31 January 1967;

(b) "application for asylum" shall mean the application made by a third-country national or
a stateless person which can be understood as a request for international protection
from a Member State, under the Geneva Convention. Any application for international
protection is presumed to be an application for asylum unless a third-country national
or a stateless person explicitly requests another kind of protection that can be applied
for separately;

(c) "applicant" or "asylum seeker" shall mean a third country national or a stateless person
who has made an application for asylum in respect of which a final decision has not yet
been taken;

(d) "family members" shall mean, in so far as the family alre! ady existed in the country of
origin, the following members of the applicant's family who are present in the same
Member State in relation to the application for asylum:

(i) the spouse of the asylum seeker or his or her unmarried partner in a stable relationship,
where the legislation or practice of the Member State concerned treats unmarried
couples in a way comparable to married couples under its law relating to aliens;

(i) the minor children of the couple referred to in point (i) or of the applicant, on condition

that they are unmarried and dependent and regardless of whether they were born in or
out of wedlock or adopted as defined under the national law;
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(e)

Q)

®

(h)

"refugee" shall mean a person who fulfils the requirements of Article 1(A) of the Geneva
Convention;

"refugee status" shall mean the status granted by a Member State to a person who is a
refugee and is admitted as such to the territory of tha! t Member State;

"procedures" and "! ;appeals", shall mean the procedures and appeals established by
Member States in their national law;

"unaccompanied minors" shall mean persons below the age of eighteen who arrive in
the territory of the Member States unaccompanied by an adult responsible for them
whether by law or by custom, and for as long as they are not effectively taken into the
care of such a person; it shall include minors who are left unaccompanied after they
have entered the territory of Member States;

(i) "reception conditions" shall mean the full set of measures that Member States grant to
asylum seekers in accordance with this Directive;

() "material reception conditions" shall mean the reception conditions that include
housing, food and clothing, provided in kind, or as financial allowances or in vouchers,
and a daily expenses allowance;

(k) "detention" shall mean confinement of an asylum seeker by a Member Sta! te within a
particular place, where the applicant is deprived of his or her freedom of movement;

(I) "accommodation centre" shall mean any place used for collective housing of asylum
seekers.

Article 3

Scope

1.

This Directive shall apply to all third country nationals and stateless persons who make
an application for asylum at the border or in the territory of a Member State as long as
they are allowed to remain on the territory as asylum seekers, as well as to family
members, if they are covered by such application for asylum according to the national
law.

This Directive shall not apply in cases of requests for diplomatic or territorial asylum
submitted to representations of Member States.

This Directive shall not apply when the provisions of Council Directive 2001/55/EC of
20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of eff! orts
between Member States in receiving such persons and bear! ing the consequences
thereof(5) are applied.

Member States may decide to apply this Directive in connection with procedures for
deciding on applications for kinds of protection other than that emanating from the
Geneva Convention for third-country nationals or stateless persons who are found not
to be refugees.
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Article 4 o
More favourable provisions

Member States may introduce or retain more favourable provisions in the field of reception
conditions for asylum seekers and other close relatives of the applicant who are present in
the same Member State when they are dependent on him or for humanitarian reasons
insofar as these provisions are compatible with this Directive.

CHAPTER 11
GENERAL PROVISIONS ON RECEPTION CONDITIONS

ASYLUM INSTRUMENTS

Article 5
Information

1. Member States shall inform asylum seekers, within a reasonable time not exceeding
fifteen days after they have lodged their application for asylum with the competent
authority, of at least | any established benefits and of the obligations with which they
must comply relating to reception conditions.

Member States shall ensure that applicants are provided with information on
organisations or groups of persons that provide specific legal assistance and
organisations that might be able to help or inform them concerning the available
reception conditions, including health care.

2. Member States shall ensure that the information referred to in paragraph 1 is in writing
and, as far as possible, in a language that the applicants may reasonably be supposed
to understand. Where appropriate, this information may also be supplied orally.

Article 6
Documentation

1. Member States shall ensure that, within three days after an application is lodged with
the competent authority, the applicant is provided with a document issued in his or her
own name certifying his or her status as an asylum seeker or testifying that he or she is
allowed to stay in the territo! ry of the Member State while his or her application is
pendin! g or being examined. If the holder is not free to move within all or a part of the
territory of the Member State, the document shall also certify this fact.

2. Member States may exclude application of this Article when the asylum seeker is in
detention and during the examination of an application for asylum made at the border
or within the context of a procedure to decide on the right of the applicant legally to
enter the territory of a Member State. In specific cases, during the examination of an
application for asylum, Member States may provide applicants with other evidence
equivalent to the document referred to in paragraph 1.

3. The document referred to in paragraph 1 need not certify the identity of the asylum
seeker.
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4.  Member States shall adopt the necessary measures to provide asylum seekers with the
document referred to in paragraph 1, which must be valid for as long as they are
authorised to remain in the territory of the Member State concerned or at t! he border
thereof.

5. Member States may provide asylum seekers with a travel document when serious
humanitarian reasons arise that require their presence in another State.

Arti<_:le 7
Residence and freedom of movement

1. Asylum seekers may move freely within the territory of the host Member State or within
an area assigned to them by that Member State. The assigned area shall not affect the
unalienable sphere of private life and shall allow sufficient scope for guaranteeing access
to all benefits under this Directive.

2. Member States may decide on the residence of the asylum seeker for reasons of public
interest, public order or, when necessary, for the swift processing and effective
monitoring of his or her application.

3. When it proves necessary, for example for legal reasons or reasons of public order,
Member States may confine an applicant to a particular place in accordance with their
national law.

4.  Member States may make provision of the mate! rial reception conditions subject to
actual residence by the ! applicants in a specific place, to be determined by the Member
States. Such a decision, which may be of a general nature, shall be taken individually
and established by national legislation.

5. Member States shall provide for the possibility of granting applicants temporary
permission to leave the place of residence mentioned in paragraphs 2 and 4 and/or the
assigned area mentioned in paragraph 1. Decisions shall be taken individually,
objectively and impartially and reasons shall be given if they are negative.

The applicant shall not require permission to keep appointments with authorities and
courts if his or her appearance is necessary.

6. Member States shall require applicants to inform the competent authorities of their
current address and notify any change of address to such authorities as soon as possible.

Article 8

Families

Member States shall take appropriate measures to maintain as far as possible family unity as

present within their territory! , if applicants are provided with housing by the Member State
concerned. Such measures shall be implemented with the asylum seeker's agreement.
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Article 9 _
Medical screening

Member States may require medical screening for applicants on public health grounds.

Article 10 _ _
Schooling and education of minors

1. Member States shall grant to minor children of asylum seekers and to asylum seekers
who are minors access to the education system under similar conditions as nationals of
the host Member State for so long as an expulsion measure against them or their
parents is not actually enforced. Such education may be provided in accommodation
centres.

ASYLUM INSTRUMENTS

The Member State concerned may stipulate that such access must be confined to the
State education system.

Minors shall be younger than the age of legal majority in the Member State in which the
application for asylum was lodged or is being examined. Member States shall not
withdraw secondary education fo! r the sole reason that the minor has reached the age
of major! ity.

2. Access to the education system shall not be postponed for more than three months
from the date the application for asylum was lodged by the minor or the minor's parents.
This period may be extended to one year where specific education is provided in order
to facilitate access to the education system.

3. Where access to the education system as set out in paragraph 1 is not possible due to
the specific situation of the minor, the Member State may offer other education
arrangements.

Article 11
Employment

1. Member States shall determine a period of time, starting from the date on which an
application for asylum was lodged, during which an applicant shall not have access to
the labour market.

2. If a decision at first instance has not been taken within one year of the presentation of
an application for asylum and this delay cannot be attributed to the applicant, Member
States shall decide the conditions for granting access to the labour market ! for the
applicant.

3. Access to the labour market shall not be withdrawn during appeals procedures, where
an appeal against a negative decision in a regular procedure has suspensive effect, until
such time as a negative decision on the appeal is notified.

4. Forreasons of labour market policies, Member States may give priority to EU citizens and

nationals of States parties to the Agreement on the European Economic Area and also
to legally resident third-country nationals.
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Article 12
Vocational training

Member States may allow asylum seekers access to vocational training irrespective of
whether they have access to the labour market.

Access to vocational training relating to an employment contract shall depend on the extent
to which the applicant has access to the labour market in accordance with Article 11.

Article 13

General rules on material reception conditions and health care

1.

Member States shall ensure that material reception conditi! ons are available to
applicants when they make their applicat! ion for asylum.

Member States shall make provisions on material reception conditions to ensure a
standard of living adequate for the health of applicants and capable of ensuring their
subsistence.

Member States shall ensure that that standard of living is met in the specific situation of
persons who have special needs, in accordance with Article 17, as well as in relation to
the situation of persons who are in detention.

Member States may make the provision of all or some of the material reception
conditions and health care subject to the condition that applicants do not have sufficient
means to have a standard of living adequate for their health and to enable their
subsistence.

Member States may require applicants to cover or contribute to the cost of the material
reception conditions and of the health care provided for in this Directive, pursuant to the
provision of paragraph 3, if the applicants have sufficient resources, for example if they
have been! working for a reasonable period of time.

If it transpires that an applicant had sufficient means to cover material reception
conditions and health care at the time when these basic needs were being covered,
Member States may ask the asylum seeker for a refund.

Material reception conditions may be provided in kind, or in the form of financial
allowances or vouchers or in a combination of these provisions.

Where Member States provide material reception conditions in the form of financial
allowances or vouchers, the amount thereof shall be determined in accordance with the
principles set out in this Article.

Article 14 _ _ N
Modalities for material reception conditions

1.

Where housing is provided in kind, it should take one or a combination of the following
forms:

(a) premises used for the purpose of housing applicants during the examination of an

application for asylum lodged at the border;
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(b) accommodation centres which guarantee an adeq! uate standard of living;

(c) private houses, flats, | hotels or other premises adapted for housing applicants.

2. Member States shall ensure that applicants provided with the housing referred to in
paragraph 1(a), (b) and (c) are assured:

(a) protection of their family life;
(b) the possibility of communicating with relatives, legal advisers and representatives of the

United Nations High Commissioner for Refugees (UNHCR) and non-governmental
organisations (NGOs) recognised by Member States.

ASYLUM INSTRUMENTS

Member States shall pay particular attention to the prevention of assault within the
premises and accommodation centres referred to in paragraph 1(a) and (b).

3. Member States shall ensure, if appropriate, that minor children of applicants or
applicants who are minors are lodged with their parents or with the adult family member
responsible for them whether by law or by custom.

4. Member States shall ensure that transfers of applicants from one housing facility to
another take p! lace only when necessary. Member States shall provide for the possibility
for applicants to inform their legal advisers of the transfer and of their new address.

5. Persons working in accommodation centres shall be adequately trained and shall be
bound by the confidentiality principle as defined in the national law in relation to any
information they obtain in the course of their work.

6. Member States may involve applicants in managing the material resources and non-
material aspects of life in the centre through an advisory board or council representing
residents.

7. Legal advisors or counsellors of asylum seekers and representatives of the United
Nations High Commissioner for Refugees or non-governmental organisations designated
by the latter and recognised by the Member State concerned shall be granted access to
accommodation centres and other housing facilities in order to assist the said asylum
seekers. Limits on such access may be imposed only on grounds relat! ing to the security
of the centres and facilities and of the ! asylum seekers.

8. Member States may exceptionally set modalities for material reception conditions
different from those provided for in this Article, for a reasonable period which shall be
as short as possible, when:

an initial assessment of the specific needs of the applicant is required,
material reception conditions, as provided for in this Article, are not available in a
certain geographical area,

housing capacities normally available are temporarily exhausted,

the asylum seeker is in detention or confined to border posts.

These different conditions shall cover in any case basic needs.
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Article 15
Health care

1. Member States shall ensure that applicants receive the necessary health care which shall
include, at least, emergency care and essential treatment of illness.

2. Member States shall provide necessary medical or other assistance to applicants who
have special needs.

CHAPTER 11l
REDUCTION OR WITHDRAWAL OF RECEPTION CONDITIONS

Article 16 _ _ N
Reduction or withdrawal of reception conditions

1. Member States may reduce or withdraw reception conditions in the following cases:
(a) where an asylum seeker:

- abandons the place of residence determined by the competent authority without
informing it or, if requested, without permission, or

- does not comply with reporting duties or with requests to provide information or to
appear for personal interviews concerning the asylum procedure during a reasonable
period laid down in national law, or

- has already lodged an application in the same Member State.
When the applicant is traced or voluntarily reports to the competent authority, a duly
motivated decision, based on the reasons for the disappearance, shall be taken on the

reinstallation of the grant of some or all of the reception conditions;

(b) where an applicant has concealed financial resources and has therefore unduly
benefited from material reception con! ditions.

If it transpires that an applicant had sufficient! means to cover material reception conditions

and health care at the time when these basic needs were being covered, Member States may

ask 