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This was an appeal from a Trial Division decisiasnassing an application for
judicial review of a decision by the ImmigrationdaRefugee Board that the appellant
was not a Convention refugee because he had na machis fear of persecution in
either of his two countries of former habitual desice. The appellant, a stateless
Palestinian, was born in Kuwait and lived thereaoresidency permit sponsored by
his father until he moved to the United States whiee obtained an engineering
degree. After his application for asylum in the tddi States was rejected, he came to
Canada where he applied for refugee status. ThedBoand that both Kuwait and
the U.S.A. were countries of former habitual reswe and that the appellant had
failed to demonstrate a well-founded fear of pewien against both. On appeal, the
Trial Judge ruled that the Board erred in not agkiself whether the denial of a right
to return to Kuwait was in itself an act of pergemu, and in stating that the applicant
must establish his claim by reference to each eguwit former habitual residence.
Instead, he found that the latter had to estalflishclaim by reference to the last
country of former habitual residence. The issuesingras reflected by the question
certified by the Trial Judge, was how a statelessqn, who has habitually resided in
more than one country, may establish his clairCionvention refugee status.

Held, the appeal should be dismissed.

Although Canada is a signatory to tbaited Nations Convention Relating to the
Status of Refugegefis obligation to victims of persecution is natqualified. Not
every persecuted person has an absolute right rtee do Canada and demand its
protection, as that point was made clear by theenp Court of Canada i@anada
(Attorney General) v. WardThe claim to refugee status should not be reddde



unless all other possibilities have been exhausWhere a person does fear
persecution in some state, but subsequently asgthieeright to protection from that

persecution in a second state, that person ceadss & refugee. The Convention is
meant to apply to those people who are withoutegatain. Because someone is
persecuted somewhere does not mean that he is atitalty granted refugee status.
There is no question that stateless persons mdifyqaa refugees; however, people
are not refugees solely by virtue of their statatess. They must still bring

themselves within the terms of the definition st in the Convention and comply

with those other sections of th@migration Actwhich restrict access to the refugee
determination process. Statelessness does not ggiperson an advantage over
refugees who are not stateless.

There are four possible answers to the questido asich countries are relevant to
the determination of a claim where a statelessopenss habitually resided in more
than one country. The first possibility is the lastintry of former habitual residence.
This approach has a certain linguistic and logicdderence and is easy to administer,
but is not the best solution. Its main flaw is titdeaves open the possibility that a
person may be returned to a persecuting state hwhioot in keeping with the intent
of international refugee law and could put Canadaantravention of Article 33 of
the Convention. The country relevant for the deteation of a refugee claim could
also be the first country of former habitual resicee where the claimant faced
persecution. This view suggests that a person besomrefugee when he faces
persecution and remains a refugee so long as tbattaf that persecution persists in
the original country. But the question is not wiegteomeone faces persecution, but
whether the claimant can be protected from thasqmertion. The latter must also
show that he is without a safe alternative. Thisoed option fails to address this
point and, therefore, is deficient. The third optiavhich requires that a claimant
establish a claim against all countries of formaitual residence, suggests that only
states to which claimants are formally returnalbleusd be relevant. This approach is
not entirely satisfactory since it is unclear wisatneant by "formally returnable”. The
fourth option is that a claimant need only estdblisfear of persecution with respect
to any country of former habitual residence. Thistian is also not entirely
satisfactory as it pays insufficient attention he requirement that a stateless person,
like other refugee claimants, must establish umgiiess or inability to avail himself
of the protection of places of former habitual desice. The test to be applied is a
variation of the "any country" solution, that isyaoountry plus théWard factor.
Where a claimant has been resident in more thancouetry, it is not necessary to
prove that there was persecution at the handd tdiade countries; but it is necessary
to demonstrate that one country was guilty of pmrsen and that the claimant is
unable or unwilling to return to any of the statdgere he formerly habitually resided.
Stateless people should be treated as analogosighpssible with those who have
more than one nationality. Canada has no obligatiaeceive refugees if an alternate
and viable haven is available elsewhere. The @tifuestion was answered as
follows: In order to be found to be a Conventiofugee, a stateless person must show
that, on a balance of probabilities, he or she di@uiffer persecution in any country
of former habitual residence, and that he or sheaiareturn to any of his or her other
countries of former habitual residence.

The Trial Judge found that the Board erred by s&irgy itself whether the denial of
the appellant's right to return to Kuwait was self an act of persecution. The Board



did address the question as to why the appellastuable to return to Kuwait: he
lacked a valid residency permit. This satisfied tbguirement that the Board inquire
into the reasons for denial of entry into one'sntguof former habitual residence.
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The following are the reasons for judgment rendenenglish by

Linden J.A.: The issue to be decided in this apgehbw a stateless person, who has
habitually resided in more than one country, mataldish his or her claim for
Convention refugee status.

The facts are straightforward. The appellant was bo Kuwait and is a stateless
Palestinian. His father is a Palestinian and ctigreworks as a physician for the
Kuwaiti government. The appellant lived in Kuwait a residency permit sponsored
by his father. In 1983 the appellant left Kuwaitstady in the United States, where he
obtained an engineering degree. In 1986 his resydstatus in Kuwait came to an end
and he returned to Kuwait to make an independepiicapion to renew his residency
permit, which was denied. He therefore returnethéoU.S. on a visitors visa, where
he lived for 11 years. While in the United Statesnmarried twice, his first marriage
being a marriage of convenience, worked both Iggatld illegally, filed income tax
returns, obtained a social security card as wedinagloyment authorization.

After the outbreak of the Gulf War, the appellamight asylum in the United States.
His application for asylum was rejected and he watered deported. He filed an
appeal but abandoned it and came to Canada wheapgdied for refugee status.
Before the Immigration and Refugee Board, the dppelbased his claim for
Convention refugee status on the ground that Kuwai$ his country of former



habitual residence and that he feared persecutare if he returned. He also claimed
to fear persecution in the U.S. because, whilengjvin Louisiana, he experienced
harassment, threats and incidents of violenceah#nds of the Ku Klux Klan. He

abandoned this claim at the trial level and it waspursued on appeal.

The Board found that both Kuwait and the U.S. wewvantries of former habitual
residence and that the appellant had to demonstnatdl-founded fear of persecution
against both in order to be granted Conventiongedustatus. According to the Board,
the appellant had not made out his fear of pergacut either country and it denied
his claim for Convention refugee status. The appélapplied for judicial review to
the Trial Division [[1996] 1 F.C. 685].

Reasons of the Trial Judge

The Trial Judge found that the Board erred in s&iray itself whether the denial of a
right to return to Kuwait was in itself an act afrpecution. He found that, because the
Board might have reached a different conclusion ihadidressed this question, its
decision was vulnerable. However, the Trial Judgastwon to hold that while the
Board was correct to find that both the U.S. andviitl constituted countries of
former habitual residence, it erred in stating thatapplicant must establish his claim
by reference to_eactountry. Instead, the Trial Judge found that &ebkdas person,
who has habitually resided in more than one coubéfpre making a refugee claim,
must establish his or her claim by reference tol#is¢ country of former habitual
residence. The application was therefore dismissethe appellant had conceded he
did not fear persecution in the U.S. The followopgestion was certified by the Trial
Judge [at page 701]:

Whether a stateless person who has habituallygesidmore than one country prior
to making a refugee claim must establish his ordi@m by reference to all such

countries or by reference to some only, and iféfgnence to some only, by reference
to which.

Analysis

A Convention refugee is defined by subsection 8tthelmmigration Act'
2.(1)...

"Convention refugee” means any person who

(a) by reason of a well-founded fear of persecution reasons of race, religion,
nationality, membership in a particular social grau political opinion,

(i) is outside the country of the person's natiiipand is unable or, by reason of that
fear, is unwilling to avail himself of the proteati of that country, or

(i) not having a country of nationality, is outsidhe country of the person's former
habitual residence and is unable or, by reasohatffear, is unwilling to return to that
country, and



(b) has not ceased to be a Convention refugee hyevat subsection (2),

but does not include any person to whom the Comwertoes not apply pursuant to
section E or F of Article 1 thereof, which sectiare set out in the schedule to this
Act;

The "Convention” referred to is thénited Nations Convention Relating to the Status
of Refugeessigned at Geneva on July 28, 1951 [[1969] Ca8. Wo. 6].

While Canada is a signatory to that Convention, ahligation to those persons who
are victims of persecution is not unqualified. 9t not every persecuted person's
absolute right to come to Canada and demand piatecin Canada (Attorney
General) v. WartlLa Forest J. makes this point very clear:

International refugee law was formulated to sersa dack-up to the protection one
expects from the state of which an individual isaéional. It was meant to come into
play only in situations when that protection is waitable, and then only in certain
situations. The international community intendedt tipersecuted individuals be
required to approach their home state for protadbefore the responsibility of other
states becomes engagded.

In other words, if persecuted persons have otherratives, these must be exhausted
before their claim can be determined in this counthis is reflected in both domestic
and international law.

It is stated in the Convention, and has been irmatpd into the Act as a schedule,
that a person who would otherwise qualify as a @atien refugee is excluded from
obtaining that status if that person has the rigiita national in a non-persecuting
state. Section E of Article 1 of the Conventiond®a

E. This Convention shall not apply to a person wgheecognized by the competent
authorities of the country in which he has takesidence as having the rights and
obligations which are attached to the possessidheohationality of that country.

As La Forest J. points out, the claim to refugetust should not be resorted to unless
all other possibilities have been exhausted. Wheperson has fled a country where
persecution took place but was subsequently abketite in a second country and

acquire the rights of a national in that counthgrt it cannot be said that that person is
still a refugee.

This is not dissimilar to the cessation provisionthe Act. Subsection 2(2) [as am. by
R.S.C., 1985 (4th Supp.), c. 28, s. 1] states:

2.(1) ...
(2) A person ceases to be a Convention refugee when

(a) the person voluntarily reavails himself of theotection of the country of his
nationality;



(b) the person voluntarily reacquires his nationality

(c) the person acquires a new nationality and enflogsprotection of the country of
that new nationality;

(d) the person voluntarily re-establishes himselth@ country that the person left, or
outside of which the person remained, by reasdaasfof persecution; or

(e) the reasons for the person's fear of persecutidne country that the person left,
or outside of which the person remained, ceasgisb. e

Paragraph 2(23] addresses the situation where a person doesp&raecution in
some state, but subsequently acquires the rightatiection from that persecution in a
second state. That person ceases to be a refugee.

This attention to the question of available pratetivas also the justification given in
Ward for requiring those claimants with multiple natabities to establish their claim
with reference to all those countries of which theeg a national. In that case the
Board had found that the claimant would have beettanger if he had been returned
to the United Kingdom but that there had been ndifig as to whether protection
could be provided to him there. The decision wasvéld because as La Forest J.
stated:

The fact that Ward's life will be in danger shobklbe returned either to Ireland or to
Great Britain is not disputed by anyone; the qoestiather, is whether Ward can be
protectedfrom that danger. The Board never made a findihdaot on the real
issue"the ability of the British to protect WarfEmphasis in original.]

The Act also contains some elaborate mechanismgrdtect Canada's territorial

integrity from those persons who have had the dppay to have their refugee claim

determined in other forums. Paragraph 46.0bjl{s enacted by R.S.C., 1985 (4th
Supp.), €. 28, s. 14; S.C. 1992, c. 49, s. 36hefAct reads:

46.01(1) A person who claims to be a Convention refuigeaot eligible to have the
claim determined by the Refugee Division if thegoer

(b) came to Canada, directly or indirectly, from aicy, other than a country of the
person's nationality or, where the person has mmtcp of nationality, the country of
the person's habitual residence, that is a prestiebuntry under paragraph 114€}L)(

This prevents potential claimants from having thdaims determined in Canada
where they have come to this countig other nations that are prescribed countries
under paragraph 114(%)(as amidem s. 102]. That paragraph reads:

114. (1) The Governor in Council may make regulations



(s) prescribing, for the purpose of sharing respdlisibfor the examination of
persons who claim to be Convention refugees, cmsthat comply with Article 33
of the Convention.

Article 33 of the Convention is the neefoulement[return] provision, by which
signatory nations undertake not to return refugegegrsecuting states. It states:

Article 33
Prohibition of Expulsion or Returr{Refoulement-)

1. No Contracting State shall expel or returrefguler’) a refugee in any manner
whatsoever to the frontiers of territories whergltie or freedom would be threatened
on account of his race, religion, nationality, memship of a particular social group
or political opinion.

2. The benefit of the present provision may notyéwer, be claimed by a refugee
whom there are reasonable grounds for regarding @anger to the security of the
country in which he is, or who, having been coredcby a final judgement of a
particularly serious crime, constitutes a dangehécommunity of that country.

As a result of this scheme claimants who have ctm@anada from those signatory
states cannot have their claims determined in Ganad

Subsection 46.01(1) must be read in conjunctioh sutbsection 46.03(1) [as enacted
by R.S.C., 1985 (4th Supp.), c. 28, s. 14; S.C218949, s. 37], which reads:

46.03 (1) Where a removal order is made against a pesdunhas been determined
not to be eligible to have a claim to be a Conwentiefugee determined by the
Refugee Division on the basis that the person peon described in paragraph
46.01(1)b), but the person

(a) cannot be removed from Canada to a country ghestrpursuant to paragraph
114(1)6),

(b) having been removed from Canada, is allowed toecto Canada pursuant to
paragraph 14(1¢f, or

(c) having been allowed to leave Canada voluntahidg not been permitted entry to
the country from which the person had come to Caratl is allowed to come to
Canada pursuant to paragraph 14(1)(

a senior immigration officer shall forthwith refére claim to the Refugee Division in
the manner and form prescribed by rules made wudesection 65(1).

The result is that the claimant, if unable to abtidie protection of another prescribed
country, will then be permitted to have his or biim determined by the Refugee
Division. The reference to paragraph 14¢l)[as am.idem s. 8] is again to a
provision that allows an immigration officer to aitlia person to the country where he
or she have been unable to find refuge elsewhéra. Jaragraph provides:



14. (1) Where an immigration officer is satisfied tlzaperson whom the officer has
examined

(c) is a person against whom a removal order has besle who has been removed
from or otherwise left Canada but has not beentgdalawful permission to be in any
other country . . .

the officer shall allow that person to come intm&da.

The Act also allows the removal of Convention refeg from Canada where that
removal would not contravene Article 33 of the Cemtvwon. If a person, despite

having come from a country willing to protect himher, is found to be a Convention
refugee, this does not grant that person the automight to remain in Canada.

Section 46.04 [as enacted by R.S.C., 1985 (4th $up@8, s. 14; S.C. 1992, c. 49, s.
38] of the Act provides for this contingency:

46.04 (1) Any person who is determined by the Refugeadizin to be a Convention
refugee may, within the prescribed period, applgriammigration officer for landing
of that person and any dependant of that persdessithe Convention refugee is

(d) a person who has permanently resided in a counitingr than the country that the
person left, or outside of which the person remduysreason of fear of persecution,
and who, if removed from Canada, would be alloveeckturn to that country.

As well, it is settled that a refugee claimant wias recourse to an internal flight
alternative is not a refugédf a person is subjected to persecution in on¢ gia
country, but has the option of moving to anothet pathe country where he or she
will be safe from persecution, then that persontnlse advantage of the protection
available. It is not the aim or the desire of refeglaw that people who have
protection available to them should have recoucsehe rights accorded by the
Convention. The Convention is meant to apply toséhgpeople who are without
protection.

The tenor of these provisions is in keeping with E@rest J.'s pronouncement in
Ward Because someone is persecuted somewhere doesieamt he or she is
automatically granted refugee status. That persag be subject to the exclusion
clauses. The cessation provisions may be applicdblere may be an internal flight
alternative. The claimant may have come here vrard country where a claim could
have been made. He or she may possess nationfaditgecond country which would
be willing to afford him or her protection. In alhese cases the person is not a
Convention refugee.

There is no reason why stateless persons showddyomore or less accommodated in
their claims to refugee status. There is no quedhat stateless persons may qualify
as refugees; the definition acknowledges this eklli However, people are not
refugees solely by virtue of their statelessnedseyTmust still bring themselves



within the terms of the definition set forth in ti@nvention. And they must still
comply with those other sections of the Act whi@strict access to the refugee
determination process. Statelessness does noagpeEson an advantage over those
refugees who are not stateless.

However, it is important to note the key distinatioetween the two groups of people
so that neither advantages nor disadvantages eatedr This distinction is contained
in the wording of the refugee definition itself. ine case of nationals it talks of the
claimant being "unwilling to avail himself of theqtection of that country”. In the
case of stateless persons it talks only of an Uingriess to return to that country. In
this latter case the question of the availment wftqztion does not ariSeThe
definition takes into account the inherent diffaxerbetween those persons who are
nationals of a state, and therefore are owed protecand those persons who are
stateless and without recourse to state protecB@tause of this distinction one
cannot treat the two groups identically, even thowme should seek to be as
consistent as possible.

Given these considerations, in the case of a etaeperson who has habitually
resided in more than one country, which of thosentes is relevant to the
determination of the claim? There are four possdiewers to this question. The
relevant country might be the first country of famhabitual residence. It might be
the last country of former habitual residence. #ynbe all of those countries, or it
might be any one of those countries. Each of thgsions has something to
recommend it, but each also has drawbacks.

The Last Country of Former Habitual Residence

The Trial Judge supported the view that it was dhéylast (most recent) country of

former habitual residence that is relevant to ageé claim. He based this view on
two grounds. First, the Act makes provision forirolants possessing more than one
nationality, but no provision is made for statelpsssons in a similar situation. This

implies that the drafters did not wish for the sapmevision to apply to stateless

persons. If they had, it would have been a simpbpgsition. Secondly, subrule 14(3)

of theConvention Refugee Determination Division Rliedicates that, in the case of

a stateless person, all references to nationatouls be read as references to the
claimant's dernierpays de résidence habituellemphasis added]. This supports the
view that "former" in the English text should beadein the sense of "last", to be

consistent with the French wordérnier'.

While this approach has a certain linguistic andidal coherence and is easy to
administer, it is not the best solution. Its mdawf is that it leaves open the possibility
that a person may be returned to a persecuting, satnething that concerned counsel
for the claimant. Where the claimant has fled frpensecution in a first country and
settled in a second country where he or she iperdecuted, if the person's claim is
judged only with reference to that second courtigntthe claim will surely fail, with
the result that he or she may be returned to tisé dountry. This is not in keeping
with the spirit or intent of international refugke®v, and could create a situation where
Canada is in contravention of Article 33 of the @emtion. In addition, the French
version of the definition in the statute (rathearttthe Rule) does not employ the word
"dernier’, but uses words equally vague as the Englishamers



First Country of Former Habitual Residence

Atle Grahl-Madsen supports the view that the coungétevant for the determination
of a refugee claim is the first country of formebitual residence where the claimant
faced persecution. He states:

It follows that the country of which he was a natb at the relevant date is the
“country of his nationality' in the sense of thégarovision, and that it remains as
such irrespective of whether he eventually loseshtionality. Similarly, the country
from which a stateless person had to flee in tist finstance, remains the "country of
his former habitual residence' throughout his i a refugee, irrespective of any
subsequent changes of factual residénce.

This view suggests that a person becomes a refulger he or she faces persecution
and remains a refugee so long as the threat op#raecution persists in the original
country. But the question is not whether someoredgersecution, but whether the
claimant can be protected from that persecutiost dsl La Forest J. Ward stressed
the importance of establishing that the claimaminca be protected by the relevant
states, a similar question must be asked of ststefgersons. Are they being
persecuted and are no states with which they hasenaection willing to protect
them? Grahl-Madsen's thesis fails to address thig pnd, therefore, is deficient. The
finding of persecution is a necessary but not sigfit condition to a claim for refugee
status; the claimant must also show that he oishgthout a safe alternative. If we
assess refugee status by reference only to thedutry, the possibility of havens in
other states is ignored, something that cannotdme df we are to be content with
Ward

All Countries of Former Habitual Residence

The requirement to show an inability or unwillingseto return to all countries of
former habitual residence is consistent with thedpén cases of multiple nationality,
to establish a claim against all countries of whaste is a national. Insisting that
stateless persons validate their claims againstcalintries of former habitual
residence would encourage a degree of symmetryeleetithe concepts of nationality
and habitual residence. Professor Hathaway is popent of this approach. In
responding to the argument of Atle Grahl-Madsesthtes:

Under this rubric, Atle Grahl-Madsen's argumentt tbauntry of former habitual
residence should usually be equated with the statdich the stateless claimant first
experienced persecution is not fully sustainablee Tountry from which flight first
occurred is often the state to which the refuge@nant retains the greatest formal
legal ties, simply because subsequent states moferee which admitted her on the
basis of her fear of persecution may not have gchher an unconditional right to
return. On the other hand, the refugee claimant Inaag as strong or stronger formal
ties to some other country or countries, in whielsecthe claim to need protection
should be assessed in relation to any and all desnto which she is formally
returnable. This position respects the need formsgtrical treatment of persons with
and without nationality, since in the case of therfer group the Convention requires
proof of lack of protection in all states of natiity.’



This view, however, should be considered in lighPmfessor Hathaway's comments
with respect to nationality. A right to a secondioaality, or the possession of a valid
passport of a second nation, does not in and elf isdicate that a claim to refugee
status will fail if not made out against both naso The important point is that the
second nation must be shown to be able and wilbryotect the claimant. He states:

The major caveat to the principle of deferring totpction by a state of citizenship is
the need to ensueffective rather than merely formal, nationalify.

Professor Hathaway does propose that statelessngebe treated analogously with

claimants who possess a nationality. But implicithis proposition is the notion that

in both cases we are concerned with people whoepeseeal rights. If a second

nationality is only formal, and does not accord lioéder substantive rights, then it is

not a bar. Similarly, in the case of stateless@esshis proposition is that only states
to which claimants are formally returnable shou&rblevant. The basis for this is

that people cannot be refugees from a place tohwthiey cannot return, because they
cannot fear persecution from that state in theréutu

However, the Court, iMaarouf! and elsewhere, has determined that a country to
which a stateless person is not returnable maly cstiistitute a country of former
habitual residence. The impossibility of returnatpersecuting state does not detract
from the fact that a person is fleeing persecutford, as it is pointed out iMaarouf
stripping people of their right to return to a ctynmay in itself be an act of
persecution. It is also unclear what Hathaway meays'formally returnable”.
Professor Hathaway's position, therefore, is ndirep satisfactory? While it is
important to maintain some symmetry of treatmentvben nationals and stateless
persons, we must also be careful not to insisttoat symmetrical treatment where
that is not appropriate.

Any Country of Former Habitual Residence

This is the most generous of the alternatives abki| and was adopted by the
Associate Chief Justice iMartchenko et al. v. Canada (Minister of Citizemshnd
Immigration)*® This position is also in agreement with the Csudecision in
Maarouf v. Canada (Minister of Employment and Immatign)*, as well as the
opinion of the United Nations High Commissioner Refugees. IiMaarouf, Cullen

J. found that "a "country of former habitual resice should not be limited to the
country where the claimant initially feared pergemu™*® The Associate Chief Justice
interpreted this to mean that a claimant could sedcif he or she were able to
establish a fear of persecution with respect to aayntry of former habitual
residence.

This interpretation would be consistent with theesuription of the UNHCR's
Handbook, which says:

104. A stateless person may have more than ondrgaefrformer habitual residence,
and he may have a fear of persecution in relatomore than one of them. The
definition does not require that he satisfies tigia in relation to all of then?



Again | am forced to return to the definition ofugee enshrined in the Convention.
A person may have a well-founded fear of persenutta one of the grounds
enumerated therein, but that person must stillbbéstathat he or she is outside the
country of former habitual residence and is eitlngble or unwilling to return to that
country. The position of the UNHCR and of Associ@lieief Justice Jerome pays
insufficient attention to the latter part of thetteJust as a person with more than one
nationality cannot be found to be a Convention ge&iunless he or she establishes
that he or she is unwilling or unable to avail tiselwes of the protection of those
countries, a stateless person must also pass larsiest. If the claimant has available
a place of former habitual residence which willeoféafety from persecution, then he
or she must return to that country. For this reasbnd that this option is also not
entirely satisfactory.

The Test to be Applied: Any Country Plus Ward Factor

While | am somewhat attracted to Professor Hathamagws, the best answer to this
riddle is really a variation of the "any countrydlgtion. When Professor Hathaway
talks about refugee determination by referenceatoy "and all" countries of former

habitual residence, this is really relevant to ldieer part of the Convention refugee
definition. Where a claimant has two nationalitiess or she does not have to show
two separate instances of persecution. It willisaffo show that one state is guilty of
persecution, but that both states are unable tegrthe claimant. Likewise, where a
claimant has been resident in more than one colinisynot necessary to prove that
there was persecution at the hands of all thosetdes. But it is necessary to

demonstrate that one country was guilty of persecutand that the claimant is

unable or unwilling to return to any of the statd@sere he or she formerly habitually

resided. While it may appear burdensome to impbse duty upon all stateless

claimants, we must, in the light 8¥ard, properly take into account the situations
where claimants have other possible safe havens.

Stateless people should be treated as analogosighpssible with those who have
more than one nationality. There is a need to ramrgymmetry between these two
groups, where possible. It is not enough to showgmeition in any of the countries of
habitual residence"one must also show that he @isshnable or unwilling to return
to any of these countries. While the obligationrégeive refugees and offer safe
haven is proudly and happily accepted by Cana@aetis no obligation to a person if
an alternate and viable haven is available elseavhEhis is in harmony with the
language in the definition and is also consisteith \the teachings of the Supreme
Court inWard . If it is likely that a person would be able &turn to a country of
former habitual residence where he or she woulge from persecution, that person
is not a refugee. This means that the claimant dvdagar the burden, here as
elsewhere, of showing on the balance of probadslithat he or she is unable or
unwilling to return to any country of former halaturesidence. This is not an
unreasonable burden. This is merely to make explicat is implicit inward and in
the philosophy of refugee law in general. Thisssentially the responsible position
which counsel for the Crown argued before us, atipasthat is characteristically
generous and consistent with Canada's internatiobi$jations, and the position
which we adopt.



It is unlikely that many countries of former halitwesidence will grant their former

residents the right to return, but there may beldathat do normally accept back
former habitual residents. In such cases, this evaiffiect a claim for refugee status.
So long as the claimant does not face persecuticm ¢ountry of former habitual

residence that will take him or her back, he or shanot be determined to be a
refugee. The concern expressed by counsel forgpellant that a person might face
persecution in a country of former habitual resaeif returned or deported there is
unrealistic, given our obligations under Article 88 the Convention not to send
people back to where they may be persecuted. tfwieae even to be considered, it
could not be found that they are able or willingré&turn to a country of habitual

residence, for to be able to return to persecutioes not, in reality, amount to the
ability to return.

| would, therefore, answer the certified questiothie following way:

In order to be found to be a Convention refugestateless person must show that, on
a balance of probabilities he or she would suffspcution in any country of former
habitual residence, and that he or she cannotr&buainy of his or her other countries
of former habitual residence.

Having disposed of the certified question, the aebue left to be addressed on this
appeal is the respondent's assertion that the Judbe erred in holding that the
Refugee Division erred in its assessment of thelégg's claim against Kuwait. The
Trial Judge found that the Board erred by not askiself nor discussing in any way
the fundamental question as to whether the demfitdeoappellant's right to return to
Kuwait was in itself an act of persecution.MiaaroufandAbdel-Khalik v. Minister of
Employment and Immigratigh it was held that the denial of a right to retuonat
country can in itself be an act of persecution.Altawil v. Canada (Minister of
Citizenship and Immigratiof) Simpson J. stated:

While it is clear that a denial or a right to retunay, in itself, constitute an act of
persecution by a state, it seems to me that therst imle something in the real
circumstances which suggests persecutorial intecorduct:®

To ensure that a claimant properly qualifies fon@mtion refugee status, the Board
is compelled to ask itself why the applicant isngedenied entry to a country of
former habitual residence because the reason fer dénial may, in certain
circumstances, constitute an act of persecutiothbystate. The issue, therefore, is
whether the Board asked itself this question. Tdllwing passages of the Board's
decision are pertinent to the resolution of thesies

It appears to this panel that the claimant's faeesased on personal actions of Salah,
a former student known to the claimant while hedigtd in the U.S.A. and his
inability to return to Kuwait due to lack of a valiesidency permit.

The panel does not consider threats by one pe&aah, as sufficient to constitute
persecution, it is not reasonable that the claimantld have fear of a fellow student
because he is now a lieutenant in the Kuwaiti atdeyis only speculating that Salam
[sic] would have any interest in him.



Frankly, since the Liberation of Kuwait and the matization process, Palestinians
from Gaza have received extensions of their reselgrermits and are not being
deported as they were at the conclusion of the Galf*°

It appears from these passages that the Boardddietss the question as to why the
appellant was unable to return to Kuwait: he lackedalid residency permit. This
satisfies the requirement that the Board inquite the reasons for denial of entry into
one's country of former habitual residence.

The appeal should be dismissed.

McDonald J.A.: | agree.

Henry D.J.: | agree.
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