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MR JUSTICE DAVIS: These proceedings are a ehgi to the Secretary of State's
decision, dated 24 November 2007, refusing to edaash representations made by
the claimant as sufficient to amount to a freshntléor the purposes of paragraph 353
of the Immigration Rules.

The proceedings have a rather long historys hegrettable that they only come on for
final disposal before the court today. At all etsgmpermission was granted by Mr
Justice Stadlen on the papers as long ago as 2428p8. The observations he made
in granting permission were to this effect:

"I am satisfied that the Secretary of State for kHtwane Department may
have erred in law in failing to give sufficient wgét to the cumulative
effect of the_LPfactors applicable to the applicant when considethat
theere is no reasonable prospect of a differentcobé on a
reconsideration."

After that grant of permission by Mr Justice dia the Secretary of State then - in
circumstances which are not altogether explainegsued a further letter dated 6
January 2009 seeking to uphold and support thequewdecision letter. This letter of
6 January 2009 was not in response to any furdmesentations made by the claimant
or the claimant's then legal advisers. It woulgesgy that the purpose of that further
letter was, first, to anticipate certain legal angunts that could arise by reference to
recent authorities and, secondly, it may well lbes¢ek to deal with the observations
made by Mr Justice Stadlen in granting permissibnvill have to come back to the
terms of that letter and its predecessor in dueseou

The general approach with regard to such matsdeen considered in the past by the
courts on a number of occasions. Paragraph 35&asonably clear on its own
wording. It has been considered in cases suchMs What the court has to consider,
amongst other things, is whether there is a reddermmospect of another immigration
judge reaching a different conclusion in the lighthe fresh points sought to be made.

At the same time, Mr Dunlop, who has appearedeamlf of the Secretary of State
today, says nevertheless that if the Secretarytaie$as, on the face of it, considered
the matter properly and asked the right questioneffect, the challenge is one of
irrationality. He says the test for challenging thecision on the ground of irrationality
is necessarily high. That, in a purist sense, begight. At the same time, the test for
the purposes of applying paragraph 353 is, as Uastice Buxton has said in WM
relatively modest. It is possible therefore, opusist approach, to see some tension
between setting a high threshold of according retsfgea deision maker on what then
falls to have a modest threshold applied to thgestilnatter of the decision.

Some extremely interesting observations onwihisle point are raised by Lord Justice
Sedley in_ TR[2008] EWHC 2698 Admin, paragraphs 32 to 34 ofjadgment. | do
not think it appropriate today to go into detail this whole point. Suffice to say, it is
important that there be anxious scrutiny not onlypoint of form but also in point of
action.
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So far as this particular claimant is concerrsb@, is from Sri Lanka. Having come to
the United Kingdom, she made an application foltasy The matter in due course
came before an adjudicator. By a determinatiormpitgated on 19 March 2003 the
adjudicator dismissed her claim on asylum groumdsaso on advanced human rights
grounds.

The background is that the claimant was borda®MNovember 1979 in Jaffna, being a
Sri Lankan Tamil and a Roman Catholic by religioBhe was an only child, and her
father is now presumed dead. Through the serdtaa agent she left Sri Lanka on 19
June 2000 and eventually ended up in the Unitedydkom on 4 July 2000 when she
claimed asylum, claiming to be in fear of her life.

The claimant in the hearing before the adjudicaiplained how at a young age she
had become involved with the LTTE as a helper, beatfather - who was alive at that
time - had been a prominent supporter of the LTh& was well known in the village
where they lived. In November 1994 he was arrelsted rival militant group and was
taken away and is presumed to be dead. The appkoatinued with her education
and continued, while still young, to help the LTiFEa number of ways.

As recorded in her evidence before the adjtmlicahe said she had been arrested by
the Sri Lankan army on four occasions: (1) Whearretg from college in May 1996
she was stopped by army soldiers and interrogatesuspicion of helping the LTTE;
she was detained for three days in circumstancesenghe was tortured. (2) Again she
was arrested by the army in due course, and agasnmaltreated whilst in detention;
that period of detention was nine days. (3) Adfarrest followed in 1997, and this was
part of a general round-up; the period of detentvas apparently for some time. (4) In
November 1999 she and her mother were arresteid béing her fourth incident of
detention - and was detained for two days.

In addition, there was some evidence adduckxiéothe adjudicator of scarring.

In many of these cases of fresh representtt®ourt is, entirely properly, likely, to a
greater or lesser extent, to be influenced bytldreor not a particular applicant has
been found to be lying and fabricating a story whienor her evidence is heard before
an adjudicator or an immigration judge. That ofirse can never be determinative in
cases of this kind but, at the same time, it isogimnvariably relevant. In this
particular case the immigration judge who had heélaedapplicant's evidence accepted
it. He said he had no reason to disbelieve hey.sto

The immigration judge went on to say:

"What | am unable to accept however is that shelavba of any interest

to authorities were now she to be returned to @nkia. Two of her

arrests and detentions were as the result of germrad-ups. Others
were similarly [e]ffected. She was not chargedhvaihy offence and her
LTTE involvement as a child and then through teengears was that of a
helper in the way already described. She has seh byegarded as a
terrorist when detained and it is impossible toeptdhat the authorities
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now would so regard her if she returned to Sri lzanith a peace process
that may still be fraught with difficulties but mngoing and which has
resulted in a different climate between the Sintmlend the Tamils from
the north. | can find no reason why this appel&muld not return to her
mother. Her scarring, namely cigarette burnsnsggnificant. It was her
mother who was required to sign on and did so éur fmonths and
stopped. | do not think it reasonably likely thste is in any danger
because of that from the authorities and if thahes case, the appellant
certainly herself is not either. The overwhelmiiigelihood is that if
returned she would be waved through at Colombo dhkirpas the
background evidence suggests occurs with those @dhanot arouse
suspicion. | do not find it likely that this apfsit would arouse the
suspicion of the authorities. Any reputation thher father had as a
known activist for the LTTE can have no bearing asmatter of
commonsense on the appellant's now position."

Those conclusions of the adjudicator in 2008eved course made in the context of the
then situation in Sri Lanka, being one of the cBase The circumstances of course -
and as is well known - have radically changed since

The primary argument raised by the applicanhen fresh representations was that
based on the change of country situation in SrikkanThose were set out at some
length. They were answered at considerable lehgtthe Secretary of State in the
letter of 14 November 2007, to which | have alreathde reference. After setting out
the background and the relevant rules, at paragipthis, amongst other things, is
stated:

"In regards to your client's fear of persecution it is our opinion that
your client upon her return to Sri Lanka will nainge tot he adverse
attention of the Sri Lankan [authorities] becaukkeay scars, her own past
low level involvement with the LTTE and her fatlseinvolvement with
the LTTE."

It goes on to refer to the findings of the adjuthca

Further reference is made in this letter ofN@gvember 2007 to various in-country
reports and to other objective evidence. In addjtreference is made to the case of LP
and to the various factors set out there as balayant to the question of risk in cases
of proposed return to Sri Lanka. The letter gaesoodeal with each of those factors by
reference to the position of the claimant. At gaaph 33 it is stated in the letter:

"Having examined all the risk factors raised in LRe have considered
those applicable to your client's case. It is @mred unlikely that your
client will be apprehended either at the airport subsequently within
Colombo. In_LPthe tribunal decided ' ..... the strong preponaezaof
the evidence is that the majority of returning ddilasylum seekers are
processed relatively quickly and with no difficulygyond some possible
harassment."
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The letter then went on to deal with claims mourtgdreference to private life and
family life; those particular aspects of the matter not pursued before me today.

In the event, the judicial review proceedingsravcommenced and permission was
granted on the papers by Mr Justice Stadlen itettmes | have recounted.

That then led on to the further letter from th Border Agency, dated 6 January
2009. That letter is highly legalistic in formt clearly incorporates an amount of legal
advice which presumably had been tendered, andsalreads as though it were some
kind of preparatory skeleton argument to deal wiita argument anticipated to be
raised. Mr Dunlop said that this letter - eveaugh it is not sent in response to any
further letter from the claimant's solicitors - g®othat indeed careful scrutiny was
being given to the case of the claimant. The Hdtiea great extent deals with recent
judgments, one being of the European Court of HuRights in_NA and also recent
cases of AN and S¥eerasinganand_Lenin

The letter of 6 January 2009 goes on to sulgach of those cases to minute analysis
and to show variously how they can be distinguistredpplied, as the case may be, to
what was said to be the position so far as eacimald in each such case was

concerned. The letter, having done that, in pagyd5 states:

"Assessing your client's case in line with the Aisyland Immigration
Tribunal's conclusions set out above ..... [thosi@dp conclusions in AN
and S§ it is considered that your client would not haveeal prospect of
persuading the immigration judge that she woulatoesk of persecution
or Article 3 mistreatment if returned to Sri Larka.

The letter goes on to deal with Lenendecision of Mr Justice Wyn Williams, which
upheld the Secretary of State's decision, on tluts faf that case, not to treat
representations as constituting a fresh claim andlistinguish the decision of Mr
Justice Blake in Veerasingamvhere Mr Justice Blake had quashed the decididheo
Secretary of State on the ground that fresh reptagens did constitute a fresh claim.
Having done that, at paragraph 27 of the lettelaofuary 2009, this is stated:

"For the reasons set out above, it is consideratl ttiere is no realistic
prospect that your client, when taken togetherHjvéll the previously
considered material and cases of M and SSLeninand Veerasingam
would persuade an immigration judge that there rsa risk that your
client's return to Sri Lanka would breach her homghts."

On the face of it, one possible loophole Igem by the letter of November 2007 has
been closed: because, on the face of the Noven@l@ar IRtter, the Secretary of State, at
least as a matter of form, had simply been exprgsiser own view as to whether a
particular viewpoint had reasonable prospects atess. Whereas in the letter of
January 2009 - consistent with the WiMcision - the focus is, on the face of it, now
being assessed as to whether the fresh materidit ppegsuade an immigration judge
that there is a real risk that return would brelaehrights.
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It would not be right for me to discount thé&de of 6 January 2009; but, | think, for
present purposes, | cannot ignore the fact thatgense it is a tactical letter seeking to
reinforce a decision which, in substance, had dirdeeen made in November 2007. |
have today been referred to a number of the atigb®riwhich are dealt with
extensively in the correspondence: those are tlsescaf LP NA, AN and S$
Veerasingamand_Lenin | do not regard it as necessary to go throughdetail of all
those.

Mr Khaled first submitted that the Secretary Sihte had failed to ask the right
guestion. | can see in point of form what he mdanthat if one considers the way in
which the letter of November 2007 is framed. hkhthat - if form is important here -
in point of form the letter of January 2009 corseitte position.

The real challenge of Mr Khaled, as | seesitwhether the conclusion reached by the
Secretary of State was one properly open to hehe decision in_LPidentifies a
number of factors which need to be taken into actau this context. As has been
explained by subsequent authority - particularlyhpps in_AN and SS these factors
are not all necessarily to be described as "riskofa"; some, at least, are more in the
way of background factors. The factors, as idedjf include these: (1) Tamil
ethnicity; (2) previous record of suspected LTTEnmber or supporter; (3) previous
criminal record and/or outstanding arrest warréh};bail jumping or escaping from
custody; (5) having signed a confession or simdlazument; (6) having been asked by
the security forces to become an informer; (7)dresence of scarring; (8) return from
London or other centre of LTTE activity or fundgiag; (9) illegal departure from Sri
Lanka; (10) lack of ID card or other documentati¢it) having made an asylum claim
abroad; (12) having relatives in the LTTE.

Emphatically, cases of this kind are not tadbeided by the number of boxes that can
be ticked. Simply one of the risk factors mayerhaps in an appropriate case and
leaving aside the background factors - be enougjugtfy an assertion that fresh
representations as giving rise to a fresh clainonv@rsely a number of those factors -
be they background factors or purported risk factagven if capable of being satisfied
in a case may not necessarily suffice.

In point of fact here, this particular applitdoes come within the ambit of various of
these risk factors or background factors. She fisTamil ethnicity, by way of
background, which in sum does not take it very $ae does have a previous record as
a suspected or actual LTTE member or supporter.KMaled suggested that she also
has a previous record; that seems hard to makiearatthe materials before me. There
is presence of scarring; she will be returned flamndon; there was illegal departure
from Sri Lanka; there would have been a lack ohiiig card or other documentation;
there would have been the fact of having made gorasclaim abroad; and she would
have had relatives in the LTTE.

Mr Dunlop says that whether one looks at thea#ters individually or cumulatively,
they do not suffice to show a reasonable prosmécsuccess before another
immigration judge. He referred to the decisiorir@ adjudicator in 2003 and said that
the findings there show that her involvement witte activities of the LTTE was when
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she was a child and furthermore was at relativalylevel. Mr Dunlop accepts that her
father did have a fairly high profile involvememt the LTTE but - he says - that was
only in the context of the particular village whére lived. Furthermore he makes the
point - as did the adjudicator - that the fathed hat been seen since the mid-1990s and
memories of his involvement would have faded.

So far as the detentions are concerned, Mrdpuseid that none of the four detentions
was for any particularly long period of time. Hadsthat although two of them were
perhaps not by way of general round-up, there ithing to show that they were
detentions of the applicant in terms where shebesh specifically sought out before
being detained. He submits - having regard toaiitbs - that there is no likelihood of
there having been any record of detentions, a pshith was considered of great
significance in NA

Overall he submitted that there was nothing hershow that if returned to Colombo
she would come to the attention of the author#ie€olombo Airport. He said that the
decision in _Veerasingantan readily be distinguished, and certainly it da@
distinguished, because, for example, in Veerasindp@naetention in that case had been
prolonged and Mr Justice Blake had concluded thattwould well indicate that either
a record would have been kept or the length ofndiete would be the more likely to
draw the authority's attention to the applicarthiat case if returned.

| have found this a somewhat troubling case.shére the concerns, expressed
admittedly without the benefit of oral argument,ievhthe single judge had in granting
permission on the papers. The approach of theefeyrof State in the letter of
November 2007 seems to have been to have workedghra list of background
factors or risk factors as set out in &Rd dispose of them individually and then express
a personal view as to whether there was a reapstispect of success. The legalistic
letter of January 2009, in point of form, correcthdt approach but did not on the face
of it, as | see it, truly get to grips with the culiative effect of these various points.

| understand well the reliance that was madehencomments of the adjudicator in
2003, but it is to be borne in mind that the adjathr had said this:

"She has not been regarded as a terrorist whennddtand it is
impossible to expect that the authorities would remwegard her if she
returned to Sri Lanka with a peace process that stilybe fraught with
difficulties but is ongoing ..... "

That is a country situation which subsequently ¢tfeanged so dramatically and that is
what subsequent authorities have had to deal with.

There are those who take the view that no ¢ral should be returned to Sri Lanka
against his or her will in the current climate afiéed asylum seeker. That is not the
way the authorities go at all, as the cases citedvs  But anxious scrutiny is called
for in all these cases, Sri Lankan cases no |lessdther cases.
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It seems to me, looking at the matter ovetadlf in the particular circumstances of this
case there has not been given sufficient assesdmyetiite Secretary of State of the
various points relative to this applicant on a clative basis. It seems to me that there
IS some reasonable prospect of success so farsagpplicant is concerned if her case
is remitted to an immigration judge in 2009. (I@rasise that that is by no means to
indicated that her claim will necessarily succeddappreciate that this involves, in
effect, concluding that the Secretary of Statereashed a decision not properly open
to her. This court should not shy away from tliahat is the view that the court has
reached. The underpinning point remains that lineshold in terms of assessing the
prospects of success is a modest one. Applyingpasscrutiny to this case and taking
the view that | do - with respect - that insuffltienxious scrutiny "in action" has been
given thus far, | conclude that the decision shanddjuashed.

Mr Khaled, can the order be drawn up on thais?a
MR KHALED: Yes. | am grateful.
MR JUSTICE DAVIS: Is your client legally aidéaday?

MR KHALED: She is not. Perhaps | could apfaythe claimant's costs to be subject
to detailed assessment if not agreed.

MR JUSTICE DAVIS: Have you a schedule of c@sts
MR KHALED: No.

MR DUNLOP: | cannot resist any application émsts. There are two small matters.
The first matter is what exactly the order shou&d decause, on one reading, your
Lordship is quashing the decision which leaves dpernpossibility of the Secretary of
State reconsidering and coming to the same one.

MR JUSTICE DAVIS: No.

MR DUNLOP: That is what | thought; | wanted diarify. Is it your intention that
there should be effectively a mandatory order that claimant be given a further
appeal?

MR JUSTICE DAVIS: Yes. It was not so long atjmt once a single granted
permission in cases of this kind the SecretarytafeSvould do that. The Secretary of
State has toughened its stance, fair enough; smitked to do so.

MR DUNLORP: I think, in part, that was for pragtic reasons.

MR JUSTICE DAVIS: Once the judge thinks theyesome doubt - - | am intending
that the claimant has the chance to have her casssed by a further immigration
judge.

MR DUNLOP: The other matter is that | wouldk d&sr permission to appeal. In my
submission this is a case where the only factaoss were present were the ones that
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have been termed "background factors” in the @se In my submission the meaning
of that phrase is that even, cumulatively, theyrereenough to amount to a real risk.

MR JUSTICE DAVIS: Mr Dunlop, if ultimately thiproves to be right on the evidence
you will succeed in front of the immigration judge.

MR DUNLORP: | am conscious of the fact thasihormally the case - - - - -

MR JUSTICE DAVIS: Mr Khaled will tell his clre that the mere fact | said she can
have a chance before an immigration judge doesean she will succeed. Mr Khaled
will warn her she may not.

MR DUNLOP: It is quite possible that once nliemt has had the opportunity to
consider it, it make take the view that it is bettet to pursue an appeal. The general
approach is that one asks for permission to apfpaal the High Court before going to
the Court of Appeal. In my submission there amguable grounds here because, in
effect, the only relevant factors are backgrourndadis. With that in mind, it cannot
have been irrational for the Secretary of Stateotaclude - - - - -

MR JUSTICE DAVIS: You cannot say that. Saagris not a background factor alone.
MR DUNLORP: In my submission it is.

MR JUSTICE DAVIS: In connection with the LTTERo you say all the factors are
background factors and none are risk factors?

MR DUNLOP: | would say that all the ones tlaae present in this case are
background factors. If you are holding that seayiis not a background factor | would
make that a ground of appeal.

MR JUSTICE DAVIS: These cases are each faetiBp. Can you identify to me a
point of principle or a point of law that arisesrdang¢hat should merit my saying the
Court of Appeal should hear it?

MR DUNLOP: Yes. | should say by way of baakgrd the reason is this is
subsequently - - because there are so many Sriabah&mil cases. The point of law is
the proper construction of LBnd cases thereafter and whether or not factals as
the factors in this case can, even cumulativelypuarmhto enough to create a realistic
prospect of success.

MR JUSTICE DAVIS: You have had the benefitMrf Justice Blake in one case and
Mr Justice Wyn Williams in another case. You cadnkeep on citing cases on
decisions on particular facts.

MR DUNLOP: With great respect, those casesseiddown some principles. This
case, in my submission, does not fall within th@smciples because the relevant
factors that made Veerasingdail on one side of the line and Lerim the other, this
case falls very clearly on the Lerside. It looks like if one is not going to havim -all
the many Sri Lankan judicial reviews that are lgtttu- differing decisions that are
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inconsistent, one may need guidance on what exaotynts as a factor that could,
added together with other factors, create a reafsbspect of success.

MR KHALED: | have nothing to add.

MR JUSTICE DAVIS: | refuse the permission.dd take the view that the scarring
(Inaudiblg and these cases are fact-specific.

MR KHALED: | am not sure whether an order baen made in relation to costs.
MR JUSTICE DAVIS: Yes. Mr Dunlop, you did nmppose that, did you?

MR DUNLORP: | did not.

MR JUSTICE DAVIS: Yes.

(After the court rose the associate informed staodhwriter that judge ordered detailed
assessment
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