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SIR THAYNE FORBES:
Introduction

1. In these proceedings the claimant challengesdéusion of the Secretary of State,
made on 3 July 2007, not to treat representaticexdenn a letter, dated 15 November
2006, as a fresh claim for asylum and/or a freaintthat it would be contrary to the
Human Rights Act 1998 to remove the claimant frdra United Kingdom. Stated
shortly, Mr Johnson submitted, on behalf of ther8@aey of State, that she had been
plainly entitled to conclude that the representetiadvanced by the claimant did not
have a realistic prospect of success, and thatuhiiser representations therefore did
not amount to a fresh claim within the meaningudé 1353 of the Immigration Rules.

Factual background

2. The claimant is a citizen of Sri Lanka. He\ad in the United Kingdom on 5 July
2001 and claimed asylum on 13 July 2001. His class that:

i) he had printed leaflets entitled 'Tamil Resui@g@nand that, as a result, he had been
arrested by the authorities;

i) One of his brothers had died fighting for th€TE, so he would be regarded by the
authorities as closely affiliated with the LTTE atfére was therefore a real risk that
he would be subjected to ill treatment by the arities which would be inconsistent
with his rights under article 3 of the European @artion on Human Rights; and

iii) one of his brothers had been shot by the LTBEEause he was a PLOTE member, so he
would be targeted by the LTTE and there was theeedaeal risk that he would be
subjected to ill treatment by the LTTE which, agauould be inconsistent with his
rights under article 3 of the European ConventioiHoman Rights.

3. The claimant's claim was rejected by letter dlafe August 2001 and he duly appealed.
His appeal was dismissed by determination promethain 25 June 2003. The
adjudicator found that the claimant's account aftprg leaflets was untrue. In respect
of the risk that arose as a result of his two ergtihe adjudicator said this at paragraph
10 of his written determination:

"I am prepared to accept, as | must in applying ldveer standard of
proof, that the appellant's family circumstances as stated by him,
namely that his two brothers do have the historgt ttihe appellant
claimed. | do not consider that the appellant dofalce any risk on
account of his political activity or arrest in thast. He has no political
history at all, and | have rejected his claim that was arrested for
printing leaflets...

"In assessing the level of risk to the appellardrupeturn therefore, the
important consideration is whether his brothen®imvement in the LTTE
would expose him to the risk of persecution. Ashas never been
arrested | do not believe that the authorities @wdwdve any cause to link
him with his brother, and even if this informatioame to light | do not
think that, under current conditions in Sri Lankais would trigger his



persecution”.

4.  On 14 November 2006 the claimant was detainedht® purposes of removal. By a
letter dated 15 November 2006 his solicitors maai¢hér representations against
removal. It was said that he was at risk for thiofving reasons:

"1) Our client's brother is a former member of EOTE (sic), the
LTTE has shot him in 1999. Beside, one of the e, namely
Subaharan, had been a member of the LTTE. Heimli£@95.

"2) Our client was arrested and detained by thhaaities. He was
detained during which time he was severely torturdd has scarring as a
result of the torture.

"3) The Fact Finding Mission Report of 2001 of thHeme Office
confirms that records are centralised and com@adrin the South, and
in the north they are paper based but passed those in the South to be
centralised. There will therefore be both a readrdur client's detention
in 1988, details of his irregular release, andeheill be records relating
to brother's link in respect of which will immedeht be made since our
client is required to provide all details of alividy members before his
return to Sri Lanka and such details are passetb ammigration and
CID."

5. Pausing there at this stage, | interpolate ®enke that a significant part of the points
made by the solicitor in that letter are dependgmbn the claimant having been
arrested in Sri Lanka for printing and distributilegflets. It is to be borne in mind,
however, that the adjudicator had specifically cgd the claimant's account to that
effect as a fabrication. Furthermore, the refeeeiocthe need for the client to provide
all details of family members before returning tol%&nka is a reference to a document
called the Bio Data form that has to be filled ynrbturning failed asylum seekers.

6. The claimant's solicitors' letter confirms akofws:

"4) The COIS report of September 2005 confirmspatagraph 6.248,
that details of all returnees are forwarded to igrnation in Sri Lanka
who pass them on to CID, and that upon to returrSiioLanka all
returnees are initially checked and questioned rgigration and are
then passed on to CID to be questioned and checked.

"5) The COIS report of September 2005 confirmspatagraph 6.252,
that the UNHCR's position in relation to scarrisghat Tamils are at risk
of adverse treatment if they have scars. They itsdee with the previous
comments in relation to this issue in CIPU."

7. On 16 November 2006 these representations vegeeted because the Secretary of
State decided that they did not amount to a frdalmc The claimant then issued
proceedings for judicial review. By a Consent Qrdated 24 May 2007 the Secretary
of State agreed to reconsider the representati@e man 15 November 2006 and the
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10.

11.

further representations that had been made inrhnds for claiming judicial review.
On 3 July 2007 the representations were againtegjethe Secretary of State having
again decided that they did not amount to a fréaimc In relation to the reliance on
the claimant's brothers, the Secretary of Statktbés:

"Although it is noted that the adjudicator was el to accept your
client's two brothers do have the history that ydient claimed, given
that your client's parents and other members ofdnsly still reside in

Sri Lanka without any problems, we consider thairydient would not

be at risk from the army or the LTTE."

The Secretary of State also added the following:

"Your client has no political history of his owmaeven if the authorities
became aware of his brother's identity, that islikety to put your client
at risk. First, there is no evidence that youerdlihas had any problems
with the authorities as a result of his brothecgvdies, he was able to
live in his home area from 1995 until 2001 withaaly problems”.

In relation to the contention that he had presip been detained, it was pointed out by
the Secretary of State, as | have myself just pdirdut, that this account had been
rejected by the adjudicator who found the accotidietention to have been fabricated.

On 23 July 2007 the claimant issued these prngs for judicial review. By an order
dated 10 December 2007 the application for peromsgias refused by Wyn Williams
J. He made the following observations:

"The defendant was entitled to reject the submmsgdlmat the further
representations amounted to a fresh claim. Shkedpihe correct test as
laid down by the Court of Appeal MM, she obviously had regard to all
the relevant factors in determining the human ggidaim. | do not think
the decision of the AIT iLP impacts upon this case in any material way
given the negative credibility findings made by thdjudicator when
considering the claimant's own history."

Under cover of a letter erroneously dated 1QilAf008, but not received by the
Secretary of State until 2 May 2008, the claimasulgcitors submitted a lengthy expert
report from Dr Chris Smith, dated 2 May 2008. umsnary, Dr Smith suggested that
of the 12 risk factors identified by the AIT in thase ol P the following were present

in the claimant's case:

i) Tamil ethnicity.
i) Previous record as a suspected or actual LmEber or supporter.

vi) Having been asked by the security forces tmwhb®e an informer.

vii) The presence of scarring.

viii) Return from London or other centre of LTTEt&ity or fund raising.
ix) lllegal departure from Sri Lanka.
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X) Having no ID card.
xi) Having made an asylum claim abroad.
xii) Having relatives in the LTTE.

12.

13.

14.

15.

16.

17.

Before passing on it is to be observed thaetlsenot, and never was, any evidence that
the claimant had been asked by security forcegtore an informer.

The further submissions were rejected by treebary of State by letter dated 30 May
2008, in which the risk factors identified by Dr Bmwere comprehensively dealt with.

| refer to the contents of that letter and adoginthbut do not quote them, having
regard to the need to keep this judgment as sucampossible. Suffice it to say that |

see no inherent defect, or indeed any defect,anSicretary of State's reasoning with
regard to those various risk factors as set otltahparticular letter.

Under cover of a letter dated 3 June 2008 thenant's solicitors then submitted a
further report from Dr Smith. In that report Dr Bimmade a number of points in
answer to questions raised by the Secretary oéStde also made a number of points
inter alia about ID cards and disagreed with ther&ary of State's contention that an
emergency travel document would generally sufftcedtablish identity.

The claimant renewed his application for pesiois to claim judicial review. It was
said that the critical factors which put the clamat risk were the scarring, the fact
that he had a brother in the LTTE, the fact thatvbeld be unable to obtain an ID card
within a reasonable period of time and the genstede of civil war in Sri Lanka. The
renewed application for permission was heard odulf 2008 by Bean J who granted
permission.

Legal frame work

Rule 353 of the Immigration Rules is a very if@anrule, however it is necessary to
guote its terms as follows:

"353) Fresh claims: When a human rights or asytlam has been
refused or withdrawn, or treated as withdrawn urmbragraph 333C of
these rules, and any appeal relating to that dsino longer pending, the
decision maker will consider any further submissiand if rejected will

then determine whether they amount to a fresh clairhe submissions
will amount to a fresh claim if they are signifi¢gndifferent from the

material that has previously been considered. sSthmnissions will only

be significantly different if the content:

I) Had not already been considered, and,

II) Taken together with the previously consideredterial, created a
realistic prospect of success, not withstandingeisction.

This paragraph does not apply to claims made oasrse

It is a matter for the Secretary of State tcidkewhether the threshold test is met. It is
common ground that the court can only intervent@ef Secretary of State asks herself
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the wrong question, or if her decision is unreabtmar irrational in a Wednesbury
sense - seéW (DRC) v Secretary of Sate for the Home Department [2006] EWCA
Civ 1495.

Discussion

18. The decision letter of 3 July 2007 is the amdgision that is challenged in the claim
form and grounds. That letter addressed two discigks that had been relied upon by
the claimant in his representations of 15 Novena®$6, ie a risk from the authorities
and a risk from the LTTE. In effect it is only tifi@mer that is a live issue in these
proceedings and it is therefore to that issuelthatv turn.

19. The alleged risk from the Sri Lankan authasiiglargely, if not almost entirely, based
upon the fact that the claimant had a brother whe said to have died fighting for the
LTTE. This issue was a core issue before the ahtml who concluded as follows:

i) that the brother had indeed died fighting foe LTTE.

i) the authorities would not link the claimanttivthat brother.

iii) even if they did, this would not give rise #&orisk of persecution (see paragraph 10 of the
written determination quoted above).

20. The reason why the Secretary of State deciugdthe representation did not have any
realistic prospect of success was because, ewbe ihrother had died fighting for the
LTTE, and even if the authorities did link the ot@nt with his brother, there was no
realistic prospect that an immigration judge wofithdl that this gave rise to a real risk
of persecution. Mr Johnson submitted that the &ary of State was entitled to so find
because:

i) an adjudicator had already found there waseab nisk of persecution as a result of the
LTTE brother;

i) any immigration judge would treat the deteration of the original adjudicator as the
appropriate starting point - sBevaseelan v Secretary of Sate for the Home
Department [2003] Imm AR 1;

iii) the claimant's brother had died in 1995 ameréafter the claimant had remained in Sri
Lanka until 2001, a total of 6 years, without amf§icllty; and

iv) the claimant's family have remained in Sri karsince 1995 and there is no suggestion
that they have had any difficulties as a resuthefclaimant's LTTE brother dying
whilst fighting for the LTTE.

21. However, at the hearing before me on 28 A@0L Mr Paramjorthy, on behalf of the
claimant, stressed that the claimant had fillethm name of his LTTE brother in the
Bio Data form and that this information would thfere be provided to the Sri Lankan
authorities and to the Sri Lankan CID who wouldstthe alerted to this significant
relationship. This particular approach to the winstances relating to the LTTE
brother became the main point in the claimant's aashese proceedings. However, as
it turned out, contrary to Mr Paramjorthy's subnass, and to his obvious
discomfiture, it transpired that the Bio Data fodn not include any reference to the
claimant's LTTE brother. This point then almostirety disappeared, having been put
at the very forefront of Mr Paramjorthy's submissio | wish to stress that there is no
suggestion that Mr Paramjorthy was aware of themdss of these details from the Bio
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22.

23.

24,

Data form. He made his submissions based on misauctions from his client and it

was only when he was provided with a copy of the Bata form at the hearing before
me that he became aware that the form did not cotti@ material that he had been
instructed it did contain. He then, very propedpplied for an adjournment to review
the position and to take instructions from hisrdlie The result of that was that, at the
hearing before me today, Mr Paramjorthy very prypsubmitted that it was no longer

open to him to stress the importance of, or relgnjghe assertion that the Bio Data
form contained details of the LTTE brother. Asalvhk just indicated, as it turned out,
the Bio Data form did not include any referenceht® LTTE brother and therefore this
point almost entirely disappeared.

At today's hearing Mr Paramjorthy valianthettito preserve some life in the argument
by asserting that the claimant would, in any eveittthe truth when questioned by the
authorities in Sri Lanka on his return, and wouldrt admit that his brother had been a
member of the LTTE, and that the same consequemcakl flow. Mr Paramjorthy
was at pains to point out that this was an argunoéribgic, not one that could be
supported by reference to any specific evidenceanlnot accept that submission. As
Mr Johnson pointed out, there is no evidence aghat the claimant would say when
guestioned by the authorities in Sri Lanka. Intfsach evidence as there is strongly
suggests that he would not reveal the details ®fLAITE brother because he quite
deliberately left out any reference to that patticiorother on the Bio Data form, as is
now common ground. In case it should be thougdit tthis was an accidental slip, it is
important to bear in mind that the claimant calgfulamed six other brothers whilst
omitting the details relating to the LTTE brotheBecond, there is no evidence as to
what questions would actually be put to the claithaith regard to this aspect of the
matter, on arrival in Sri Lanka. | accept thatparagraph 92 of Dr Smith's most recent
addendum report, there is speculation as to whestoqpns would be put. However, |
accept Mr Johnson's submission that the varioustgumes suggested by Dr Smith can
all be answered perfectly truthfully by the claimanthout revealing any details of his
LTTE brother.

| am therefore satisfied that there is nothingthis principal point, and that the
Secretary of State's decision with regard to th@Ebrother and the significance of
that as a potential risk factor, is plainly not Wedbury unreasonable and can not be
stigmatised as such.

The other risk factors relied upon by Mr Pai@thjyy in support of the claimant's case
are set out succinctly and clearly in paragraphf 6i® very helpful written skeleton
argument. They are as follows:

"6) The claimant essentially pleads his case mglyon the following
main factors of risk as established Idy Sri Lanka, and submits that the
defendant's most recent decision, dated 20 Ap@iB2 irrational or fails
to properly carry out the test established in WMDR®d thus the
defendant has reached the wrong decision. Thewoll factors of risk
establish that the claimant's removal will resaolaibreach of article 3 of
the Human Right's Act, and that the claimant'shertrepresentations
amount to a fresh claim and admit of a realistiospect of success if
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25.

26.

27.

28.

examined by an immigration judge today. Thoseoiacare:

[) Tamil ethnicity.

II) Scarring.

[Il) Return from London or other centre of LTTEti&ty or fund raising.
IV) lllegal departure from Sri Lanka.

V) Having no ID card.

VI) Having made an asylum claim abroad."

It is not necessary to refer to the final otleepthan to say that that is the one that deals
with having relatives in the LTTE.

It is to be noted, when looking at those rigktdrs in the round, that there is no
evidence that the claimant has been involved in IBRVE activity or fund raising
whilst in the United Kingdom.

Having regard to those particular risk facibmsas Mr Johnson's submission that these
other points (ie the points raised as risk factther than circumstances relating to the
LTTE brother) are insufficient for the purposediué claimant succeeding in his claim.

| agree with that submission. All the risk fact¢osher than the LTTE brother factor)
that have been identified by Mr Paramjorthy in gaaph 6 of his written skeleton
argument are what are now often referred to asdgraakd factors, and are insufficient
in the ordinary way to create such a risk as tovipge the necessary foundation for
establishing a risk of persecution and/or a fréahnc

It is necessary to refer only to paragraphar@889 of the decision ilN & SS (2008)
UKAIT00063 to make that observation goad follows

"88) Miss Richards also invites us to take not€ollins J's observations
on the country guidance ItP. Setting out the 12 'risk factors' identified
by the tribunal, his Lordship takes the view thainge of them are better
characterised as background factors in that 'theyhat in themselves
indicate a real risk but they are matters whiclhéfre is a fact which does
give rise to a real risk that the individual wi# Buspected of involvement
in the LTTE, add to the significance of that'. Tfaetors which are
properly to be regarded as background factorsrataifiing the tribunal's
numbering]:

() Tamil ethnicity.

(VIl) The presence of scarring.
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29.

30.

31.

(VIIl) Return from London.
(IX) lllegal departure from Sri Lanka.

(X) Lack of ID card, unless it goes beyond theigmkrin which the
individual might be expected to obtain an ID caftérareturn.

(XI) Having made an asylum claim abroad.

"89) The remaining factors are the ones which pmeperly to be
regarded as risk factors per se, these being:

(I Previous record of suspected or actual LTT&wmber or supporter.
(1) Previous criminal record and/or outstandengest warrant.

(V1) Bail jumping and/or escaping from custody.

(V) Having signed a confession or similar document

(V1) Having been asked by the security forcesdodme an informer.

(XIl) Having relatives in the LTTE."

Having regard to what | have already said wettpard to matters such as having been
asked by security forces to become an informertaride claimant's LTTE brother, it is
clear that none of the other points upon whichdlaemant relies as risk factors in this
case can properly be regarded as risk factors @er Bhose factors which remain
arguable or viable are merely background factonghylas Mr Johnson submitted, | am
satisfied are not capable of giving rise to a risii that the individual will be suspected
of involvement in the LTTE. Accordingly, | see @oguable reason as to why the
conclusions upon those various factors that werewseby the Secretary of State in her
letter, to which | referred earlier, can be in amay regarded as Wednesbury
unreasonable.

Furthermore, in so far as one of those backgtdactors relates to the claimant's
alleged lack of an ID card, it is clear that thisfact, is a non-point. That particular
aspect of the matter is dealt with very clearlytbgy Secretary of State in her letter of
30 May 2008 where, at paragraphs 17 to 19, she snialddear that the claimant has
provided his birth certificate and that therefoeeHas the required "breeder document”
to obtain an ID card without any difficulty. Fdrdse reasons there is no substance in
that particular point in any event.

Accordingly, for all those reasons | have cdm#he firm conclusion that the Secretary
of State's decision to reject the claimant's furtepresentations as a fresh claim is not
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32.
33.
34.

35.
36.

37.

38.

39.

40.

4].

42.

43.

44,

45.

irrational or Wednesbury unreasonable in any wayalat There is therefore no
substance in this application which is accordinfgy.all those reasons, dismissed.

MR JOHNSON: My Lord, I just ask for the defantls costs, there will be a claim.
SIR THAYNE FORBES: Anything you want to sayabthat Mr Paramjorthy?

MR PARAMJORTHY: Your Lordship, all that | walikay is that | could not object to
it in principle, save to say that | am acting panb because of the circumstances of
this case. My client has no permission to workhi@ UK, and the initial fees incurred
for making that application were as a result of msrcoming in from two friends in
particular, one of whom has been removed back itd.&rka, and another who is in
detention.

SIR THAYNE FORBES: Right.

MR PARAMJORTHY: That is all that | can say the matter, but in principle | could
not object.

SIR THAYNE FORBES: Well, enforcement of coyrse any sort of practical
application of the order, is not likely to meethvé great deal of success from what you
are saying.

MR PARAMJORTHY: No, but again that is a difat legal entity to what is being
sought, but | thought you ought to know.

SIR THAYNE FORBES: Well, it is very appropeadf you to tell me but | do not, for
my part, think that is a reason for refusing theeor

MR PARAMJORTHY: No.

SIR THAYNE FORBES: The application is dismsnd the claimant is to pay the
Secretary of State's costs. Such costs to beuthject of a detailed assessment on the
standard basis if not agreed.

MR JOHNSON: Very well.

SIR THAYNE FORBES: Mr Paramjorthy, | hope yoave a very much happier trip
home than you had coming here, so | suggest yogaieg as soon as possible.

MR PARAMJORTHY: | am grateful.

SIR THAYNE FORBES: Thank you very much for yassistance, both of you.
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