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The Hon Mr. Justice Blake :

1.

This is an application for judicial review challeng a sequence of decisions
made by the defendant betweéhJanuary 2007 and the $8Dctober 2008 all
of which conclude that fresh representations madbehalf of the claimant did
not amount to a fresh application for asylum witthe meaning of paragraph
353 of the Immigration Rules HC 395.

The claimant is a Sri Lankan Tamil originating fratre north of that island
who arrived in the United Kingdom on the *3Dctober 1998 and claimed
asylum here.

The claimant’s claim was refused by the Secretdr$tate in February 2005
and an appeal to the immigration judge was disrdisse the 8 June 2005.
Further reference will be made to the factual basithe claim as recorded in
the claimant’s witness statements and the immmnajtidge’s adjudication. It
should be noted however at the time of both theeday of State’s and the
immigration judge’s determinations there was opdimithat the scale of
violence that has long plagued Sri Lanka as atresuhe conflict between the
LTTE and the Sri Lankan government was diminishasga result of the peace
process then in train. It is common ground thatpbace process eroded and
broke down and the position since 2007 is veryed#it from the state of affairs
that prevailed in 2005. It would appear that mattélave continued to
deteriorate.

The Secretary of State rejected the representati®asnounting to a fresh claim
in January 2007. That then led to an application jémlicial review being
lodged. That application was refused after an bealring by Mr Justice Crane
on the 18 March 2007. The claimant thereafter appealededburt of Appeal
and obtained permission to apply for judicial revillowing an oral hearing
on the 18 August 2007. At this hearing the claimant religmm new material
in particular the Country Guidance Case of the AiTthe case oLP (Sri
Lanka) [2007] UK AIT 00076, a judgment delivered on thHB Bugust 2007.
The claimant also relied on reports of the well wnoexpert on Sri Lankan
Tamil affairs, Professor Goode whose reports os thise were dated the™.2
April 2006 and the Z0March 2007.

Following the grant of permission the basis ofdjpelication for judicial review
was amended. Further representations were madthiaridd to the substantive
refusal of the application on the "2©ctober 2007 and a very recent further
refusal dated the 810ctober 2008.

To complete the chronology of relevant eventsiit lsa pointed out that the AIT
gave a further country guidelines case in the a#s&N and SS (Tamils-
Colombo-Risk?) Sri Lanka C{2008] UKAIT 00063, a case where the hearing
was conducted in February 2008 but the judgment dvasn up on the 10
June 2008. Although there is reference in the hestd of that decision to a
recent decision of the European Court of Human Righ the case oNA v
United Kingdomit would appear that that headnote was insertent lzecause
the decision of the Strasbourg Court was deliverethe 1% July 2008 and the
text made final on the"6August 2008. There is no reference in the bodief



AIT decision to the Strasbourg decision where theopean Court concluded
that removal of a young male Tamil who had beeailad asylum seeker to Sri
Lanka would constitute a violation of Article 3 thfe European Convention on
Human Rights. Further reference will be made to ¢hae in due course.

The test for whether fresh representations do mh@deeount to a new claim is
well known and has been stated in the cas@&/®f (DRC) v Secretary of State
for the Home Departmerjff006] EWCA 1495. In essence there must be an
assessment first of whether there is a changerainstances by reason of
fresh material that was not before the originakdatning body and secondly
whether there is a realistic prospect of succedgitlaim were to be ventilated
on further appeal before an immigration judge. Ehase questions for the
Secretary of State to ask and the decision is wadeby this court in
appropriate cases applying the principles of arxiscrutiny and recognising
that the test for establishing a fresh claim ismewhat modest one. It is not
whether the Secretary of State considers thatlthmant is entitled to refugee
status but whether the case as now advanced pseasemalistic prospect of
success in front of an adjudicator, success begfiget in terms of the Refugee
Convention as whether there is a real risk of Catiga persecution if the
claimant is returned to the place where it is pegubhe be sent. So, in essence,
the question for the Secretary of State which isiarsly scrutinised by this
court on judicial review is whether there is a it prospect of a real risk of
Convention persecution being established beforapipellate authorities.

The starting point must be the factual foundatibthe case as assessed by the
original immigration judge in 2005. He said this maragraph 22-25 of his
decision:

“22. | am prepared to accept the majority of th@alant’s
account of what happened to him in the past inL8nka. His
account ties in with the objective material andbhgider it to
be inherently plausible. According to the appellhist brother
joined the LTTE in 1995. He, the appellant helgeel L TTE by
digging bunkers, supplying food and looking aftes tnjured. |
am prepared to accept that.

23. The appellant claims to have been arrestedlynl®97 and
January 1998 during army roundups. The objectiveenaa is
clear that army roundups did take place and | aspared to
accept that that happened and the appellant weesesl.

24. He claimed that he was arrested again in A@88. The
army were told that the appellant and his brothereanL TTE
members. He was arrested, detained and eventeddigsed in
July 1998 on payment of a bribe. According to tphpedlant he
required to sign on weekly after his release. Indb consider
the army at that stage had any continuing intemesthe
appellant since he was released on signing conditidhe
appellant claims that during his detention he panbut a
number of people without knowing who they were, boer,



he had a mask on at the time and therefore theydmoot
know who he was either.

25. After the appellant’s release in July 1998 hentwto
Colombo. He travelled on a false name. He was taaesuring

a round up of people staying in the lodges anddessined and
his fingerprints were taken. He was released omnmeay of a
bribe by the lodge owner. That was arranged byuhide. |
don’t believe that aspect of the appellant’'s caslen’t believe
that the lodge owner would be paying for a bribereif that
was done through his uncle. That would indicate the lodge
owner had some involvement with the appellant. The
appellant's uncle had been arrested with him but baen
released. There would therefore be no reason wley th
appellant’s uncle would not have arranged for tagnpent of
the bribe. In my opinion it is much more likely ththe
appellant was simply released.”

The immigration judge records that the appelland lcame to the United
Kingdom through a land route in Europe thereattkr.did not accept precisely
how long after his last detention in Colombo thedjant had left and did not
accept an account that he had received informdtianthe LTTE were looking
for him and his brother. However, the core accaminepeated detention by the
Sri Lankan authorities was accepted. That accoastset out in the claimant’s
interview with the immigration authorities, witnessatements, amended
witness statements and a chronology that he sup@ieortly before the hearing
of this application the claimant obtained from Rssor Goode a yet further
report dated the #3November amounting to some 76 pages and at pategra
10-21 he accurately summarises the appellant’'s uatcas given in the
statements and other documents he lists in hisrtrgjadl of which were
documents that were before the immigration judg20@5 with the exception of
the Secretary of State’s subsequent decision $@tt€he claimant’s account in
his appeal witness statement adds the followingaildetto the incidents

expressly recorded by the adjudicator as beingpiede

His younger brother Vijikaran had joined the LTT&aafighting cadre.

The family regularly supplied food to the LTTE meend including

Vijikaran.

The claimant also dug bunkers and attended wouh@i&& members.

His April 1998 detention following a tip-off fromnainformer. He was
detained at the Chankanai camp then transferreddagelater to Jaffna
camp where he was held for 2 weeks. He was intatedgand tortured
there, hung upside down from a metal bar and aiplaag holding chilli

powder was placed over his head.

The claimant was then transferred to Kopay prisdrer@ he was again
interrogated and tortured. He was compelled tcaac masked informer to

pick out LTTE members at a local check point.



10.

11.

12.

Vi)

vii)

vii)

viii)

In July 1998 after managing to communicate his wakouts to his family
the claimant was released upon payment by his wfcéebribe of 50,000
rupees. He was required to sign on every week wiecHid for two weeks.
However, two others also ordered to sign on wekertanto custody and
disappeared when they presented themselves to sign.

His account of his detention at Colombo policeistatalso included the
particulars that he was finger printed, interrodatad beaten.

For twenty-odd years the courts and tribunals eflinited Kingdom have been
anxiously concerned with adjudication on claimsgotitical asylum by young

male Tamils who originate from the north of thearsl of Sri Lanka The

learning has tended to indicate that Tamil ethyiby itself does not found a
claim for a well-founded fear of persecution; neitldoes being a young male
Tamil originating from the north of the island. Hever those additional factors
may undoubtedly increase the risk profile havingared to the evidence that
those considered by the security authorities inLanka to be suspected of
membership or active support of the LTTE face, eatain times and places a
real risk of incommunicado detention and ill-treatrhin detention of a severity
that would amount to persecution on the basis eirthace, or perceived

political opinions.

The problem has always been what degree of profiler and above those
background risk factors will lead the properly sdillecting immigration judge
applying the real risk standard to conclude thatlaam for protection and
recognition as a refugee is made out?

In the Country Guidance case IoP the AIT accepted submissions made on
behalf of the appellants in that case that thect been a material change of
circumstances since 2005 and earlier and that @o@iiideline cases dating
from that period needed to be revised in the ligfhthe deteriorating political
and security situation in Sri Lanka. It identifibdelve factors that should be
considered both individually and cumulatively. Adtigh if stressed that the list
was not a check list and it was not intended teXdeustive. The twelve factors
were (not in any order of priority)

Tamil ethnicity.

Previous record as a suspected or actual LTTE meantsaipporter.
Previous criminal record and or outstanding amestant.

Bail jumping and/or escaping from custody.

Having signed a confession or similar document.

Having been asked by the security services to beaminformer.
The presence of scarring.

Returned from London or other centre of LTTE atyiwar fund raising.



13.

14.

15.

i)

lllegal departure from Sri Lanka.

Lack of an ID card or other documentation.
Having made an asylum claim abroad.
Having relatives in the LTTE.

Those are the factors that the Secretary of Stasecbnsidered in his various
decision letters and reached the adverse conclukainon the fact of his case
there is no reasonable prospect of success bdferd.tBy way of background
factors, it is apparent that this claimant has Tathinicity; he departed illegally
from Sri Lanka; he would be returned from Londorhick is a well known
centre of LTTE activity or fund raising; althougk would have no current ID
card he would have a travel document obtained girdhe Sri Lankan High
Commission in London but the very process of oligirsuch a document is
likely to lead to a suspicion that his presencethe United Kingdom was
pursuant to an asylum claim. The presence of sgpis not a particularly
significant issue in this case as although, themaat told the immigration
judge that he did have scars he said that theyfdaet with time. The critical
guestion is the likely profile to be attributedtte@ claimant in terms of support
of the LTTE.

It is clear from the many cases considered by th&ts and tribunals that
people of Tamil ethnicity originating from the norbf the island who are
returned to and reside in Colombo run the riskegfutarly being rounded up in
security searches and detained for short periodat ifh itself does not amount
to persecution and a fear of being rounded up ¢h stircumstances is not a
well-founded fear of persecution. However, therokat's case as presented to
the immigration judge and broadly accepted by hesmeggards detention and ill-
treatment was of detention both by the militaryhauities operating in the north
of the country and by the police in Colombo. Foetethtions overall were
accepted. The longest and in my judgment the magiifisant was the
detention from April 1998 to July 1998.

During that period it appears he was held in twoyabases and then transferred
to a prison. As the claimant’'s case make plaint tii@s not a mere random
detention because he happened to come across @tyseqeration. He was
arrested as a result of information provided torthiary that he was a LTTE
supporter as was his brother. There is no disphaehis brother was an active
member of the LTTE and engaged in military actestand the claimant meets
the twelfth risk factor having a relative in the TH as this is likely to have
been known to the army when he was detained. Windlst/as not asked by the
security forces to become an informer after hisasé he was asked to identify
LTTE members when in disguise at a check points Tést fact presumes that
the army would rely on his knowledge of who LTTEmieers were and in turn
suggests a suspicion of at least of supportingotfganisation as indeed he
appears to have done by his non-military activitrefurtherance of its aims. It
is obscure from the statement how much the clairnantessed to and whether
that confession was taken in writing. But it is amnt that he was being



interrogated over the three month period and for@s used to abstract
information from him.

16.  Although he has never been charged with a crinoffahce and has not jumped
bail set by a court or otherwise escaped from laefistody, his account was
that he was required to report to the military auties regularly upon his
release from detention and having done so for twaths he then left the area
in breach of such requirements in order to defrtcountry. As the Secretary
of State notes in his decision letter this wasanshort informal detention. In the
absence of cogent evidence clearly establishinganérary | would have great
difficulty accepting the submission that it wasikely to be recorded at the
time. The Sri Lankan security forces have been gagjan a long struggle
against terrorist insurgency in their country ameré is no reason to believe that
they would have completely failed to adopt what anyilar security force
would be likely to do in such circumstances whishad gather information and
record it for future use in making assessmentbase who may be members or
supporters. There may be subordinate issues de tiotm in which any such
information would have been recorded whether on pder or manually,
whether it was still retained ten years after thenés described and whether as
a result of the reasons for that detention or ii@rmation gleaned during it he
would still be regarded as of interest to the axities if returned in 2008.

17. The Secretary of State’s case is that having reigaings low level of support for
the LTTE, the passage of time and the fact thatetineas never any criminal
charge or arrest or court process that would make ehlikely candidate for
measures positively searching for him and singtimy out for interrogation and
further charge, the risk profile of this claimastriot sufficient to establish that
there is a reasonable prospect of success befarenaigration judge that there
is a real risk of persecution if returned to Colamb

18.  When this case came on for argument before mestavéhe end of the day and
there was very limited time for counsel to depldly the submissions they
intended to with full effect. | am grateful to caah for focusing upon the core
issues that | invited submissions on. | am paréidulgrateful to Mr Kellar who
appears for the Secretary for State for his detasleeleton argument and his
concise submissions going to the heart of what aggeto me to be the issues.
At that hearing Mr Cooray sought to place before veey late in the day,
further voluminous material namely Professor Gosdegport to which
reference has been made and a recent Country afriafion report published
in October 2008 with an extensive survey of repoftgresent conditions. | was
invited by Mr Kellar to take account of those do@nts in order that there be
no room for further applications based upon themdicated | would read this
material and would invite supplementary written reigsions. Both counsel
have provided them along with further materialsarh grateful for those
submissions that | have carefully considered befesching the conclusions
that | have.

Conclusions

19. | accept two aspects of the Secretary of Statespamse to the submissions
made on behalf of the claimant, namely :-



20.

21.

22.

There are no reasonable prospects of an adjudicatocluding that the
claimant would be at risk of LTTE reprisals if reted to Colombo.

If the matter were to be judged merely by the rigk®d by any young male
Tamil from the north of Sri Lanka who was returniedm London as a

failed asylum seeker and run the prospect of bemogpded up and asked
about identity documents in response to securityasmess taken in or
around the Colombo area that would not be a fegreadecution and there
would be no reasonable prospects of a protect@mmcsucceeding before an
immigration judge merely on that basis.

However, the real basis of this claimant’s freskimlappears to this court to be
that his brother's military activities and membepsbf the LTTE combined
with the level of perceived profile intimated byetbvents of April to July 1998
would be a sufficiently high risk profile of suppaf a terrorist organisation
that would put him at risk if returned to ColomimoZ008 and such profile came
to light either by interrogation at the airport llye security services or
subsequent investigation during the course of adaip and enquiries made.

In that context it appeared to me that the decisibthe European Court of
Human Rights in the case of NA v United Kingddinst delivered on 17 July
2008 was of importance. In that case the courtchati¢h approval the 12 risk
factors identified by the Tribunal in LPoted the increasing concerns of the
UNHCR and the speciaapporteurof the Committee Against Torture about the
deteriorating Human Rights situation in Sri Lanka young male Tamils from
the north of the island. At paragraph 135 of iteatosions it expressed some
scepticism as to a report from the British High @aission to the effect that
there were no computerised records available ferSh Lankan CID at the
airport. It seems that scepticism was well foundette the present position
identified in the October 2008 country of infornzatireport [32.09] and [32.10]
to different effect and, in any event, it is pldiom that information that the
CID officers making checks of the airport are alolé¢elephone colleagues in a
central data base for further information if theywashed.

The case before the European Court appears tarseay features similar to the
present claimant. At [139] of its judgment it says:

...... that the government did not appear to have dispiited
adjudicator’s findings as to the credibility of tlpplicant’s
account. These were that the applicant bears $oams ill-
treatment during detention, that he was arrestethéyarmy 6
times between 1990 and 1997 on suspicion of hislvement
with the LTTE and that on the last occasion he was
photographed, fingerprinted and released aftefatier signed
a document. The court also notes that the adjualisafinding
that, following the cease fire agreement, the appli would be
of no interest to the Sri Lankan authorities beeauws had been
held for short periods and released without chaygeeach
occasion.”



23.

24,

25.

The court noted at paragraph 143 that the applicatfitat case could rely upon
the heightened risk factor of six detentions ante@rd being made of his
detention and concluded at paragraph 145:

“the court recognises that it has been over 10syssice the
applicant was last detained by the Sri Lankan armoyyever,
the court considershe greatest possible caution should be
taken when, as in the applicant’s case, it is ategépghat a
returnee has previously been detained and a recoadle of
that detention.As the IAT found in LP that record may be
readily accessible to airport authorities meanimg person in
guestion may become of interest to the authordiesg his or
her passage through the airport. Where thereikekhlood that
this will result in delay in entering the counthete is clearly
greater risk of detention and interrogation andhwiit the
greater risk of ill-treatment contrary to Article Bqually the
court finds the passage of time cannot be detertimmaf the
risk to the present applicant without a correspamdi
assessment of the current general policies of thd.&kan
authorities. Their interest in particular categosi®f returnees
is likely to change over time in response to doimest
developments and may increase as well as decrdasthe
court’s view, it cannot be excluded that on anyegiwdate if
there is an increase in the general security sioiatf violence
and the security situation in Sri Lanka will be Is@&s to require
additional security at the airport. The court alegcords its
findings that computerised records are availabléh&airport
authorities.Given that it is undisputed that the applicant was
arrested 6 times between 1990 and 1997, that hdlltesated

in detention and it appears a record was made sfdatention
on at least one occasion the court considers thewtet is a real
risk that the applicant's record will be availableo the
authorities at the airport. Furthermore it cannog lexcluded
that on any given date the security situation inLanka would
be such as to require additional security at thgpait and that
due to his risk profile the applicant would be &kee greater
risk of detention and interrogatich

(emphasis supplied)

In my judgment, much, if not all, of that reasoncmuld apply to the apparent
facts in the present case. It is a clear applinadiothe real risk standard that is
at the heart of both refugee and ECHR case laWwpadih the requirement of
substantial grounds for a real risk might if angthibe a somewhat more
demanding test than that required to make out a-faehded fear of
persecution.

Since any reconsideration by an immigration judfiehe claimant’s case to
protection would take into account Article 3 as lveal refugee status, and when
examining whether there is a violation of Articléh& adjudicator is required by
the terms of the Human Rights Act to take into actdhe judgments of the



26.

27.

28.

29.

Human Rights Court including this very recent anbssantial judgment on a

very similar case, | conclude that it is not openatreasonable Secretary of
State properly directing herself to conclude on taets as the adjudicator

assumed them to be in 2005 as set out that thenecareasonable prospects of
his protection claim succeeding.

| am conscious that iAN v SSHDthe tribunal reached the conclusion that it
was intrinsically unlikely that everyone who haseween detained by the
authorities in Sri Lanka, or at least in the la3t1b years, is now on a computer
data base which is checked by the immigration serwhen failed asylum
seekers arrive at the airport and is checked bypthiee or army when people
are picked up at road blocks or in court and ircdeaperations. That may be
right, but in this case the claimant is not merefyying on the random
detentions on three occasions to which he has beleject but the prolonged
detention to which reference has been made. Inabilsence of any positive
evidence that records have been destroyed in patioch of a peace process, it
is not possible to characterise as fanciful or authsubstance the claimant’s
case as to his fears.

The task of the IJ is not to make an assessmentedfinties or even
probabilities but to consider whether there isa p®ssibility or a real risk that
his profile will have continued to be recorded aoould in appropriate
circumstances be made available to anyone intekestéis was precisely the
approach and conclusion of the European Court gh&tuRights ilNA v UK
and | do not accept the defendant’s submission tthatapplication could be
dismissed on the basis that in the casiAthe account was that the claimant’s
father had signed a document of uncertain nature.

Without seeking to throw any doubt on the decisioN on its own facts, |
reject the defendant’s submission that it formseaegal assessment of the
factual background dispositive of the outcome iis ttase, or that a future
tribunal would be bound to apply that case as opgpds the assessment of the
European Court of Human Rights. The tribunaAN did not have the benefit
of the Strasbourg court’'s assessment of risk irh sticcumstances and the
continuity of risk properly assessed in the light the criteria used in
adjudicating Article 3 claims. | am unaware of anpunal decision that has
done so since th&N decision.

Since the matter was adjourned for oral submisstonbe supplemented by
written submissions Mr Kellar has drawn my attemtioelpfully, to the decision
of Mr Justice Wynn Williams irLenin v Secretary of Stajadgment handed
down on the ¥ December 2008. Again, this was a Tamil claim wireference
is made to the two tribunal decisions already reteto in this judgment and the
decision inNA v United KingdomAs is made clear by His Lordship in that
case, everything depends on the facts found bytiginal adjudicator which
should then be set against the heightened riskedept day circumstances. |
have made plain in this judgment the importancebéo attached to the
implications of the prolonged detention from Ap#l July 1998 that was
occasioned by a report by an informer and thatds@nction from the apparent
scenario identified by the adjudicator in the caséenin and the issue before
this court whether the Secretary of State’s degitl to be quashed.



30.

31.

| conclude that on the facts of the present casaninot be said that there are no
reasonable prospects of success before the Aldndlede that the AIT will
need to examine the case in the lightNh and the implications of that
judgment, plus, of course, the further expert repadr Professor Goode in
respect to the risk profile to this applicant oa facts found or assumed by the
immigration judge. In my judgment paragraph [70]tb&t report in no way
undermines the claimant’s case on reconsideratautined above.

| would therefore quash the defendant’'s decisionthé contrary effect in this
case. | will hear counsel on the need for furtledief if there is no agreement.



