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Introduction

[1] This is an appeal, at the instance of an Inamiational, against a determination

of the Immigration Appeal Tribunal ("the tribunatiated 3 April 2003. By that

determination the tribunal refused the appellayfseal against the determination of

an adjudicator dated 19 July 2002 in which it wakllithat her return to Iran (a)

would not contravene the United Nations ConvenRetating to the Status of



Refugees 1951 ("the Refugee Convention"), and ¢(a)ldvnot contravene Articles 2,
3 or 6 of the European Convention on Human Right® (Human Rights
Convention"). On 8 May 2003 the tribunal refuseel &ppellant's application for
leave to appeal to this court, but this court sgbeatly granted such leave by

interlocutor dated 5 May 2005.

The factual background

[2] The appellant was born on 22 May 1953. In MA@@2 she left Iran with her
daughter, who was born on 21 August 1988. The &peind her daughter travelled
by way of Turkey, where they stayed for two montrg]j another unidentified
country, to the United Kingdom, where they arrived18 July 2001. On arrival, the
appellant made a claim for asylum. By letter ddt@&eptember 2001 the respondent
refused that claim. A Notice of Refusal of Leavéstder after Refusal of Asylum
dated 23 September 2001 was served on the app&8lamappealed against that
notice to the adjudicator. As we have already redy he refused her appeal. He did
so both in so far as it was based on alleged occenteon of the Refugee Convention,
and in so far as it was based on the propositiahitér return to Iran would involve
contravention of the Human Rights Convention. i aippellant's appeal to the
tribunal, she did not maintain her reliance onRetugee Convention, but did
maintain that her return to Iran would contravemgckes 2, 3 and 6 of the Human
Rights Convention. The appeal to this court wathefsame scope.

[3] In these circumstances it is not necessarytorsarise the events which gave
rise to the appellant's asylum claim, except ifas@s they form the background to
her human rights claim. The appellant was a tea8tex was also a supporter of the

Azadi Movement. They and she believed in opennedsas a result, when her



students asked her about politics, she gave wieategfarded as honest answers. That
brought her to the attention of the Intelligencevi®es, and she was arrested,
detained and badly treated. Her husband was unteppyt these developments, and
mistreated her. They were divorced on 20 April 208Xace of opposition from her
husband, she was awarded custody of her daugtten. the appellant received a
summons requiring her to go to court on 2 May 2@&le was accused of adultery.
When she went to court, she spoke to the courtr@dirator, and learned that there
was a statement on file that bore to prove hertedulAlthough she maintains that
the statement was false, and that she has neveniti@ah adultery, she was greatly
frightened when she learned of the existence ofthiement. That was because the
punishment for adultery was and is death by stortéhg fled the court building and
arranged to flee from Iran to the United Kingdorhe $ravelled to the United

Kingdom with her daughter in the manner alreadyciaed.

The scope of the appeal
[4] The present appeal to this court against therdenation of the tribunal is on
a question of law material to that determinationotder to succeed in this appeal,

therefore, the appellant must demonstrate an efriaw on the part of the tribunal.

The relevant provisions of the Convention

[5] Before considering the submissions made byptréies before us, it is
convenient to note the terms of the familiar prmns of the Human Rights
Convention on which reliance was placed in the sewf argument.

[6] Article 2 is headedRight to Lifé and is ininter aliathe following terms:



"1. Everyone's right to life shall be protectedidy. No one shall be deprived
of his life intentionally save in the executionao§entence of a court following
his conviction of a crime for which this penaltypsovided by law."

[7] Article 3, headedProhibition of Torturé, is in the following terms:
"No one shall be subjected to torture or to inhumiadegrading treatment or
punishment."”

[8] Article 6, headedRight to a Fair Trial, is ininter alia the following terms:
"1. In the determination ... of any criminal chaagginst him, everyone is
entitled to a fair and public hearing within a r@aable time by an independent

and impartial tribunal established by law."

Submissions for the appellant

[9] In opening his submissions for the appellant,Bdvey identified five features
of the evidential material before the adjudicatod ¢he tribunal against the
background of which he said that the case felltalétermined. These, in summary,
were that in Iran:

(@) a woman's testimony is worth only half thaaahan;

(b) judges are responsible for prosecution;

(c) trial hearings are often held in camera;

(d) the penalty for adultery is death by stoningashes; and

(e) the penalty of death by stoning is implemented.

Mr Bovey submitted that the tribunal had failedhtake clear whether it accepted the
evidence on those points or not. In any event,hibd not accepted the evidence on

these points, it had failed to give adequate orpretmensible reasons for not doing so.



[10] The tribunal dealt with point (a) in paragra®lf its determination. It quoted
a passage relied on by the appellant from the @& Separtment 1999 Country
Report on Human Rights Practices relating to Itéme(State Department report"):
"It is difficult for a woman to obtain legal redsesA woman's testimony in
court is worth only half that of a man's, makindiificult for a woman to prove
a case against a male defendant.”
The tribunal went on to comment that the passagéduvas of limited value in the
appeal, because the appellant was not seekingnig d&m action against her husband,
but was defending herself against a criminal chafgelultery. Although recognising
some force in the submission that it showed thabman's testimony is worth only
half that of a man, the tribunal went on to obsefvebut it is not clear from this
passage whether the reference is to proceedingssaganan by a woman only or if
it relates also to criminal proceedings againsbanan.”. There is in our view some
force in Mr Bovey's criticism of the tribunal thathas not made it clear whether and
if so to what effect it accepted that evidence. Gilitical point in the quotation is that
a woman's evidence is treated as of less weightahman's. The context in which the
point is made is in discussing a woman seekind leghiess against a man, but there
Is nothing to indicate that the rule applies omlyhat context.
[11] On points (b) and (c) it is accepted by thependent that the tribunal fell into
error. In paragraph 9 of its determination it rederto the October 2001 report by the
Country Information and Policy Unit of the Immigiat and Nationality Directorate
of the Home Office ("the CIPU report"), which coimid the following passage:
"Since May 1994, judges have been responsiblerfiggaution in public and
revolutionary courts. Amnesty International hasorégd that trial hearings are

often heard in camera."



The tribunal's only observation on that passagetwéise effect that its value was
"somewhat undermined" by the fact that it had resirbrepeated in the October 2002
CIPU report. That observation is incorrect. Thespge was repeated in the October
2002 CIPU report at paragraph 4.19. We note toowhde paragraph 4.19 does not
make it expressly clear whether it means that jadgay act as prosecutors in cases
which they decide as judges, or merely that theesp@nsonnel may act as judges in
one case and prosecutors in another, paragraplstates: "Revolutionary Court
judges have acted as prosecutor and judge in the sase." While it is not clear
which sort of court the appellant was summonecdhtthe charge of adultery, it is
indicated in paragraph 4.14 of the October 20020 port that Revolutionary
Courts may assume jurisdiction in cases which waoltnally come before the civil
and criminal courts. Mr Bovey's complaint was th@thout reaching the stage of
considering the meaning of the evidence, the tabdrsmissed it on the erroneous
basis that it was not repeated in the October ZLG2J report.

[12] So far as points (d) and (e) are concernestgetls in our view some force in
Mr Bovey's criticism that the tribunal gives noalexplanation of whether it accepts
the evidence as to the nature of the penalty faltey and the fact that the death
penalty by stoning is enforced. However, it seemnsstto be a reasonable inference,
reading the determination as a whole, that theit@b proceeded, at least
hypothetically, on the basis that, if there wasal risk of the appellant being
convicted of adultery, there was a real risk of fudfering the penalty of death by
stoning. Their decision turned on the conclusiat there was not a real risk of
conviction.

[13] Mr Bovey also took issue with the tribunatsdatment of the fact that the

appellant denies that she has committed adultdrg .tiibunal had, in effect, gone



further than to note and accept that the appetlanies adultery; instead it had
proceeded on the basis that it was an establigtwedhfat she has not committed
adultery. In paragraph 7 of the determination, segto distinguish the case d&bari
v Turkey[2001] INLR 136 in which the return to Iran of a man who had admitted
adultery was held to give rise to a violation ofiéle 3, the tribunal said:

"... this present appeal is quite different in tthat Appellant has never

committed adultery. She maintains that the charge against her is taid

malicious"” (emphasis added).
The point was taken up again in paragraph 12 oflgtermination, where the tribunal
said:

"Most importantthe Appellant has never committed adulteryand there

would therefore be no genuine evidence against(eenphasis added).
Mr Bovey submitted that approach was erroneouwsa#t not properly founded in the
adjudicator's findings in fact. In paragraph 1hisfdetermination the adjudicator
recorded the appellant's claim that there wasutb tn the allegation of adultery. In
paragraph 28 he expressed satisfaction with heergearedibility and found that the
"core story" of the appellant was credible. Mr Bpgebmitted that her denial of
adultery was not part of the "core story" acceptedredible by the adjudicator; it
was not an essential element in her asylum clatme.adjudicator made no finding
that the appellant did not commit adultery. Evethé@ adjudicator found the
appellant's denial of adultery credible, it did fatow that a finding by a court in
Iran that the appellant was guilty of adultery wbokcessarily be perverse. Proof of
adultery is often by inference. Therefore it conéd be said that acceptance of the
truth of her denial in proceedings in the Unitesh¢gdom meant that no evidence

could be led before a court in Iran which was katal be accepted by that court and



could be capable of being regarded as yieldingharance of guilt of adultery. The
tribunal erred in going beyond a finding that tippellant denied adultery.
[14] Mr Bovey criticised the tribunal's treatmerittioe appellant's submission that
her return to Iran should be refused for reasolasee to article 6 of the Human
Rights Convention. In paragraph 11 of its deteritnoma the tribunal referred to
Secretary of State for the Home DepartmeRazilat[2002] UKIAT 00973. In that
case a tribunal chaired by Collins J said (at paiaty 16):
"So far as the question of a fair trial is concern&rticle 6 can be engaged if an
individual is to be removed from this countryBut, it is only if the breach of
Article 6 would be flagrant, that is to say thatrth would clearly be a
thoroughly unfair trial, that Article 6 could begaged. Again, it is not for the
signatories to the Convention to impose their syste all the world."
After paraphrasing only the last sentence of thaspge, the tribunal in the present
case said:
"In this context that Tribunal considered, afteretal analysis of the objective
material, that the court procedures in Iran in anahtrials would not be in
breach of Article 6, and on the evidence beforev@have come to a similar
conclusion.”
Mr Bovey disputed that the tribunal Fazilethad undertaken "careful analysis of the
objective material” (a point with which Miss Drumnbfor the respondent was not
inclined to disagree), and in any event he dispthtatFaziletwas of any assistance
in the present case. He submitted that the caestto be applied in connection with
article 6 was that which was set ouRagina (Ullah)v Special Adjudicatof2004] 2

AC 323 per Lord Bingham of Cornhill at paragraph pgdge 352C.:



"Where reliance is placed on article 6 it must beven that a person has

suffered or risks suffering a flagrant denial déa trial in the receiving state.”
(See also per Lord Steyn at paragraph 44, page:360& real risk of a flagrant
denial of justice ...".) The tribunal in the presease had not addressed that test.
Instead it had looked at the matter exclusivelydtigh the prism" of article 3. The
question was not whether there was a real riskpsraerse decision (as the tribunal
formulated the matter in paragraph 11 of its deteation), but whether there was a
real risk of an adverse decision following an unfaal. The tribunal had failed to
evaluate the risk of an unfair trial in the contekthe potential consequence for the
appellant AB v Slovakig European Court of Human Rights, Application 41284
Judgment 4 March 2003, paragraph 55). The consegaghat were at stake for the
appellant had to be assessed at the commenceroeat,the end, of the proceedings
in Iran Ezeh and Connong United Kingdon(2004) 39 EHRR 1 at paragraph 120).
In the light of those consequences, it was irraioo conclude, as the tribunal did at
paragraph 14 of its determination, that the appefihould have remained in Teheran
to defend the proceedings against her. The comelubat "court procedures in Iran in
criminal trials would not be in breach of Articlé paragraph 11 of the
determination) was, in the absence of clear finglimg the points mentioned in
paragraph [9] above, both irrational and inadeduaeasoned. The tribunal had
dismissed on an erroneous footing the evidencehwhias before it about (a) judges
acting as prosecutors (as to the significance a¢hwieference was made Reersack
v Belgium(1982) 5 EHRR 169 at 180, paragraph 30(d)), an@kjbut hearings often
being held in camera (paragraph 8 of the determomatFurther, the evidence of the
discriminatory approach to the evidence of womesn aadence of breach of article 6

(read with article 14).



[15] Turning to his submissions in respect of &8 and 3, Mr Bovey referred to
Ocalanv Turkey(2003) 37 EHRR 10. In that case, the contentios that the
imposition and/or execution of the death penaltystituted (i) a violation of article 2
(on the basis that that article should no longeinberpreted as permitting capital
punishment) as well as (i) an inhuman and deggadimishment in violation of
article 3. Mr Bovey relied in particular on parggina 198, 200 and 207 of the
judgment, which are imter aliathe following terms:

"198 ... for the following reasons it would runucder to the Convention,
even if Art. 2 were to be construed as still petimgtthe death
penalty, to implement a death sentence followingrfair trial.

200 ... the manner in which the death penaltynigased or executed, ...
and a disproportionality to the gravity of the ceirommitted ... are
examples of factors capable of bringing treatmemumishment
received by the condemned person within the prpson under
Art.3.

207 In the Court's view to impose a death sentence person after an
unfair trial is to subject that person wrongfulbythe fear that he will
be executed. The fear and uncertainty as to thedgenerated by a
sentence of death, in circumstances where thesésexreal
possibility that the sentence will be enforced ngige rise to a
significant degree of human anguish. Such angwashat be
dissociated from the unfairness of the proceedumgierlying the
sentence which, given that human life is at sthkepmes unlawful

under the Convention.



In these passages, Mr Bovey submitted, there wasdnzation that the unfairness of
the trial required to be "flagrant”. Any unfairnesghe trial (as previously discussed
in the context of article 6) fell to be taken i@ccount in assessing whether there was
an infringement of article 3 rights. So too did thanner in which the death penalty
would be imposed - here by stoning - and the dgmrtemnality of the death penalty
to the offence - here adultery.
[16] In paragraph 11 of its determination the trnibuheld:
"We have to assess whether there is a real riskthe appellant of a perverse
decision on the facts of this appeal with the heawmysequence that might
follow and consequently whether the need for iraeamal protection is
engaged under Article 3".
Mr Bovey submitted that that was an error. Theeaxrtest for the tribunal to apply
was whether substantial grounds had been showbrefmving that there was a real
risk of the appellant being subjected to treatncentrary to article 3Jabari
paragraphs 38 and 42). In taking it as establishaidthe appellant had not committed
adultery, and that any finding of guilt would thiene be perverse, the tribunal had
inverted the correct approach. In so doing theydwdd in a way that could be
characterised as irrational. Alternatively, they fi@led to apply the correct standard
to the assessment of the likelihood of an adveesesbn. It was wrong to distinguish
Jabarisimply on the basis that in that case there had baeadmission of adultery,
whereas here the appellant had not committed aglulteJabarithe court had been
motivated principally by the fact that the punisimief adultery by stoning was on
the statute book, and might be resorted to (paphgdd and 41). The attitude of the

person accused of adultery was not a matter of sopbrtance as to negate the fact



that to subject a person to trial with the pos#ibdf such a result was contrary to
article 3.

[17] In conclusion, Mr Bovey identified two strandfhis argument which he
submitted should lead to different results. Inaods his argument was based upon, or
involved consideration of, the question of the uniass of the trial, if we accepted

the submissions that the tribunal had erred imigilo make properly reasoned or
sufficient findings in fact, or in failing to takeccount of relevant evidence, in respect
of that aspect of the case, the proper coursesfto teke was to quash the
determination of the tribunal, so that the appé¢larase would return to the Asylum
and Immigration Tribunal for reconsideration. lgviever, we accepted the
submission that to subject the appellant to a atialhich the possibility of a sentence
of death by stoning was at stake was a violatioarti€les 2 and/or 3, there was a
sufficiently clear factual basis for us to quash thbunal's determination and
ourselves make a finding that return of the appélia Irag would constitute a

contravention of one or other or both of thosechr$.

The respondent's submissions

[18] It was accepted on the respondent's behaithigetribunal had erred in law in
failing to understand that the 2002 CIPU reportreiterate the passage quoted in
paragraph 9 of its determination. Miss Drummondlsgission, however, was that
that error was immaterial. Even if the error hateen made, the evidence before
the tribunal did not support the conclusion thatdppellant, if she were returned to
Iran, would suffer a flagrant denial of justice,aamplete nullification of her right to
a fair trial. It was difficult to say what amounttala flagrant denial of justice, or

complete nullification of the right to a fair tridDn a fair reading of paragraph 4.19 of



the CIPU report, however, there was nothing toaath that the same persons acted
as both judge and prosecutor in the same casagri@phe4.15, which did indicate that
the same people occupied both roles in the saneg was specifically concerned with
Revolutionary Courts, but there was no evidend® aghether the proceedings
against the appellant would come before a RevalatipCourt. It was therefore very
difficult for the tribunal to make anything of pgraph 4.19 in the context of the
appellant's case. The onus was on her to shovit@aircumstances applicable to her
particular case would involve a flagrant breaclmicle 6, and she had not done so.
[19] The relevant principles, both for article Gea and for article 3 cases, were to
be found enunciated in the House of Lorddlilah. The starting point was to be
found in the passage from the speech of Lord Sofrithadleigh inR (Saadiy
Secretary of State for the Home Departnj2602] 1 WLR 3131 at paragraph 31,
cited by Lord Bingham of Cornhill itJllah at paragraph 6:

"In international law the principle has long beatablished that sovereign

states can regulate the entry of aliens into tieeiitory."
But, as Lord Bingham went on to add, after consndeother authorities:

"As these statements of principle recognise, howehke right of a state to

control the entry and residence of aliens is sulgetreaty obligations which

the state has undertaken."”
Lord Bingham then went on to draw a distinctiorwestn "domestic cases" and
"foreign cases". "Domestic cases" were those where"

"a state is said to have acted within its own tieryiin a way which infringes

the enjoyment of a [Human Rights] Convention rigita person within that

territory" (paragraph 7).

"Foreign cases" were those where:



"... itis not claimed that the state complainedha$ violated or will violate the
applicant's Convention rights within its own tesrit but in which it is claimed
that the conduct of the state in question in remgwa person from its territory
... to another territory will lead to violation tife person's Convention rights in
that other territory” (paragraph 9).

At paragraph 24 Lord Bingham summed the mattehup:t
"While the Strasbourg jurisprudence does not poecheliance on articles other
than article 3 as a ground for resisting extradibo expulsion, it makes it quite
clear that successful reliance demands presentatiavery strong case. In
relation to article 3, it is necessary to showrsrgrounds for believing that the
person, if returned, faces a real risk of beingesttbd to torture or to inhuman
or degrading treatment or punishment. . Dehwari[Dehwariv The
Netherland®9 EHRR CD 74], para 61 ... the Commission doubtleether a
real risk was enough to resist removal under arfiglsuggesting that the loss of
life must be shown to be a "near-certainty”. Whet@ance is placed on article 6
it must be shown that a person has suffered os gakfering a flagrant denial of
a fair trial in the receiving state."

Later in the same paragraph Lord Bingham quotedLidigment of the Immigration

Appeal Tribunal irDevaseelaw Secretary of State for the Home Departnj2003]

Imm AR 1, paragraph 111, where "flagrant denial$wguiparated with "gross

violation" or "complete denial or nullification"¢g also per Lord Carswell at

paragraph 69). Miss Drummond also cigakeringv United Kingdon(1989) 11

EHRR 439 Drozd and JanousekFrance and Spaifl992) 14 EHRR 745, and

Mamatkulov and Another Turkey(2003) 14 BHRC 149 and (Grand Chamber) 4

February 2005 (unreported). She submitted @retlan not being a foreign case, was



distinguishable. Applying the tests set ouUitah. the evidence in the present case
was insufficient to found a claim under article82yr 6. The tribunal was entitled to
reach the conclusions it did. No material errdiain had been established.
[20] Inresponse to the article 6 points made drabief the appellant, Miss
Drummond submitted first that the objective evidedd not clearly support the
conclusion that in the courts in which the appéliaas liable to be tried if she were
returned to Iran, the same persons acted as ptosgeund judges in the same case.
The only clear statement that such a state ofraffaevailed applied to the
Revolutionary Courts. There was no evidence thraafipellant's case would come
before a Revolutionary Court. It was for the apglito identify the court before
which she would be tried, and thus to estaldlistt the unfairness of which she
complained would arise in her case. The evidendedi establish that. The State
Department report at page 6 contained the folloviagsage:

"Many aspects of the prerevolutionary judicial systsurvive in the civil and

criminal courts. For example, defendants haveitite to a public trial, may

choose their own lawyer, and have the right of appe
Miss Drummond pointed out that in her request éawk to appeal to the tribunal (at
page 3) the appellant accepted that she had syidis rit is right to note, however,
that despite that acceptance, the appellant iretida¢r fear that notwithstanding
those rights she would not receive a fair trialsébrummond nevertheless made the
point that in the State Department report a cléstmttion was drawn between
Revolutionary Courts on the one hand and ordinaiyyand criminal courts on the
other. Turning secondly to the point concerninglésser value accorded to a
woman's evidence in comparison to that of a massMirummond submitted that it

was not open to the tribunal to make a clear figa@is to whether they accepted that



evidence. The evidence was not clear. Account ide taken, in addition, of the
evidence referred to in paragraph 10 of the deteatidn, which suggested that before
death by stoning could be ordered the adulteryiredio be "withessed by at least
three others". Thirdly, the tribunal took accouhthe fact that the appellant denied
adultery. The adjudicator had not disbelieved thygedlant's denial of adultery. The
risk of conviction must be greater where therenisdmission of adultery than where
there is a denial. It was not an error on the phtte tribunal to take that into
accountJabariwas distinguishable on that ground. The tribunad eatitled to take
into account the factors which it mentioned in gaaphs 12 and 13 of its
determination. Finally, Miss Drummond referredtacajv Secretary of State for the
Home Departmer[2002] Imm AR 213 in which, in endorsing the tebteal risk of
relevant ill-treatment, in human rights as welbaglum claims, the tribunal said, at
paragraph 12 (page 223):

"Anxious though the scrutiny must be and seriowosigih the effect of a

wrongful return may be, the applicant must estalthst the risk of persecution

or other violation of his human rights is real. ®iandard may be a relatively

low one, but it is for the applicant to establisé ¢laim to that standard.”
[21] Addressing the eventuality of our being mindedrant the appeal, Miss
Drummond submitted that in that event the caseldhimrisent back to the Asylum
and Immigration Tribunal. The court should not feds own conclusion as to
whether article 2, 3 or 6 would be infringed by teturn of the appellant to Iran. In
that connection she referredSecretary of State for the Home DepartmeAkaeke
[2005] EWCA Civ 947, in which Carnwath LJ said patragraph 29):

"However, [the courts] should, in my view, be caus before interfering with

decisions on matters within the special expertrme@mpetence of the



[Immigration Appeal] Tribunal. In this field, suchatters include, not only the
evaluation of the difficult and often harrowing égnce produced in support of
individual claims, but more generally questiongieheral principle relating to
the conditions in particular categories of claimanparticular countries ..."
Reference was also madeDaljit Singhv Secretary of State for the Home
Departmen000 SC 219 at 222A-223C, aRd(Iran)v Secretary of State for the

Home Departmerf005] EWCA Civ 982 at paragraph 13.

The appellant's response

[22] Mr Bovey made a number of supplementary subioins in response to the
submissions made on the respondent's behalf.instielation toUllah, he
submitted that it was not correct to regard LordgBiam as having endorsed the
"near-certainty” test in relation to article 2 mened inDehwari(seeKacaj at
paragraph 23). Reference was also mad@u&weder{Application No. 16578/03)
andHeadleyv United Kingdon(Application No. 39642/03), in which the "substaiti
grounds" test was applied in relation to articl&2condly, it was wrong to regard
Lord Bingham inUllah as having endorsed the "complete denial or nudlifon” test
in relation to article 6; Lord Bingham's referenaeparagraph 24, fdevaseelanvas
expressly in relation to "cases involving qualifigghts such as those under articles 8
and 9".

[23] Inrelation to the evidence about the discnatory evaluation of a woman's
testimony, Mr Bovey submitted that the objectivedence fell to be construed in the
appellant's favour. To do otherwise failed to addbe case the anxious scrutiny to

which it was entitled. Reference was mad® tdaly)v Secretary of State for the



Home DepartmeriR001] 2 AC 532 where Lord Bingham of Cornhill sé&d
paragraph 23):
"Now, following the incorporation of the Conventiby the Human Rights Act
1998 and the bringing of that Act fully into foramestic courts must
themselves form a judgment whether convention siglatve been breached
(conducting such inquiry as is necessary to forat jldgment) and, so far as
permissible under the Act, grant affective remedy."
If the tribunal had felt that the objective evideras that it was only in
Revolutionary Courts that the judges acted as ptdses in the same case, it was for
them to establish whether the appellant would ilee trefore a Revolutionary Court.
It was not just to leave the matter unresolved.
[24] In relation to the tribunal's approach to #ppellant's denial of adultery, Mr
Bovey made reference Karanakaranv Secretary of State for the Home Department
[2000] 3 All ER 449 (a Refugee Convention caseylmich Sedley LJ at page 479
observed that:
"... convention issues from first to last are ew#ike, not factual. The facts, so
far as they can be established, are signpostseormé#u to a conclusion on the
issues; they are not themselves conclusions.”
[25] Inresponse to the point made by Miss Drummianthe effect that respect
should be accorded to the decision of a spectalxtnal, Mr Bovey submitted that
the decision of the tribunal in the present case mad entitled to such respect. He
referred to four points, namely the syntacticajutiistion in the last sentence
beginning on page 1 of the determination; the exoos reference in paragraph 7 to
Jabarias a decision of the European Court of Justicegttaneous view that the

evidence mentioned in paragraph 9 of the determimatas not repeated in the 2002



CIPU report; and the view expressed in paragraplaid accepted by the respondent
not to be justified, thafazilat proceeded on a careful assessment of the objective
material. He accepted that individually these momtght be thought to be minor, but

suggested that in aggregate they demonstrateckessiapproach.

Discussion
[26] Itis convenient to consider first the appetla case under article 6. We are in
no doubt that the test to be applied is the onetified in Ullah. As Lord Bingham of
Cornhill pointed out in that case at paragraph diffarent approach is required when
considering a foreign case from that which is appete in the domestic context.
That is because, as Collins J put iFezilatat paragraph 16:
"... it is not for the signatories to the Conventto impose their system on all
the world".
The formulation of the appropriate approach adoptetord Bingham irUllah at
paragraph 24 was that:
"Where reliance is placed on article 6 [in forea@@ses] it must be shown that a
person has suffered or risks suffering a flagramial of a fair trial in the
receiving state."
(See als@oeringv United Kingdomat paragraph 113.) We did not understand there
to be any dispute between the appellant and tlpnelent on the soundness of that
test. Miss Drummond, however, relied on the altevegormulations contained in
Devaseelamat paragraph 111, where "flagrant denial" was eaaiigd with "gross
violation" and "complete denial or nullificationVir Bovey submitted that it was a
misconstruction of what Lord Bingham said in paagdr 24 in relation tevaseelan

to regard him as adopting those alternative fortraria in relation to article 6. In our



view there is force in Mr Bovey's submission ont gh@int: Lord Bingham's reference
to the passage which he quoted frDevaseelanvas specifically said to be in
relation to cases involving qualified rights suehtlaose under articles 8 and 9. On the
other hand, the alternative formulations adopteldemaseelanvere used in that case
in the context of articles 5 and 6. Moreover, L@arswell inUllah at paragraph 69,
after pointing out that the concept of flagrantdmte may not always be easy for
domestic courts to apply, suggested that it was ex@ressed ilDevaseelam the
phrase "completely denied or nullified". Anotherggzhrase is to be found Fazilat

at paragraph 16, namely that there would "cleaglyathoroughly unfair trial”. We do
not think that much turns on particular phraseoldgguffices to note that what the
appellant must show is that there is a real risk tidgrant breach of her right to a fair
trial.

[27] We accept Mr Bovey's submission that, in asisgswhether there is a flagrant
breach of article 6, it is relevant to take inte@mt the seriousness of what is at stake
for the appellantA.B.v Slovakia paragraph 55). We accept, too, that what isakiest
Is to be assessed at the commencement of any pingsén Iran Ezeh and Connors
v United Kingdomparagraph 120). It follows that, if it is acceptbat a trial on a
charge of adultery might result in a sentence atliléy stoning, as the tribunal
appears to have accepted, that potential conseguenst be taken into account in
assessing whether there has been a flagrant boédoh appellant's rights under
article 6. It is not clear that the tribunal todlat matter into account.

[28] The tribunal did not expressly enunciate sndetermination that the test
which it sought to apply in relation to the artiélease was whether there was a real
risk of flagrant breach of the appellant's rightgler article 6. It may be, however,

that it had that test in mind, since it referredhie passage in paragraph 16 of Collins



J's judgment ifrazilat which immediately follows his adoption of the 'lant

breach" test. Be that as it may, the first queshiorus to consider is whether it has
been shown that the tribunal erred in law in itsisien on the appellant's article 6
claim. In our opinion it is clear that the triburtidl fall into such error. It was
conceded on the respondent's behalf that the allsuerror in failing to appreciate
that the point which they quote from the 2001 Cifeport was repeated in the 2002
CIPU report was such an error. In our view it carcbaracterised as a failure to take
into account relevant evidence which was beforantl thus as an error in law. The
effect of that error was to lead the tribunal tagal less weight than it would
otherwise have done on the points quoted from @@4 ZIPU report in paragraph 9
of its determination. The value of that evidenceasl to have been "somewhat
undermined" by the supposed non-repetition. Quitatus meant by "somewhat
undermined" is not clear, but it does appear that gesult the tribunal did not go on
to consider what the significance was of the passdgut judges having been
responsible for prosecution. It also appears thidismissed the report by Amnesty
International about trials often being heard in eeanWe therefore conclude that it
has been shown that the tribunal fell into errola@f in its consideration of the article
6 case.

[29] Miss Drummond sought to argue that that ewas not material. Her route to
doing so was to undertake an examination of theeswe to see whether, if it had not
been devalued on an erroneous basis, it would Ibese sufficient to establish a real
risk of flagrant breach of the appellant's artigleght. We are not persuaded that that
is a route that it is appropriate for us to folldwthe first place, the evaluation of the
objective evidence is a matter properly within pinevince of the specialist tribunal.

That tribunal is better placed than we are to prirthe objective evidence from



sources such as the country repofiisaeke paragraph 29). Moreover, as Sedley LJ
pointed out irkKaranakaranat 479, the process is evaluative, not purely fEctihat

is called for is an expert evaluation of all of teéevant evidence bearing on the issue
of whether there is a real risk of flagrant breatthe appellant's article 6 right. It is
possible to list a number of points that oughtaeenbeen brought into that
evaluation. First among them is the fact that th&spge quoted in paragraph 9 of the
determination from the 2001 CIPU reposasrepeated in the 2002 CIPU report, and
was therefore not undermined in the way that tibeitial erroneously thought it was.
That material ought therefore to have been includede evaluation, and its
significance for the appellant's case ought to hmeen assessed. No such assessment
was made. There is an apparent divergence betweainwas said in paragraph 4.19
of the 2002 CIPU report about courts in generalwhdt was said in paragraph 4.15
about Revolutionary Courts. But there is also tagspge in paragraph 4.14 about
Revolutionary Courts assuming jurisdiction in catbed would otherwise come

before the ordinary civil or criminal courts. It@gs to us, too, that it might be
thought that there would be little purpose in sigtivhat was stated in paragraph 4.19
if the point was no more than that the same peaqtied sometimes as judges and
sometimes as prosecutors. It would only be if thetgd in both capacities in the same
case that a clear human rights issue would arigeal® not in the circumstances
persuaded that on this issue we should presumebstitute our inexpert view of the
meaning of the objective evidence for the expeatation which the tribunal should
have brought to bear if it had not discounted thidece on an erroneous basis.
Secondly, because of the same error, the tribwsahs to have left wholly out of
account the reference to the Amnesty Internaticeg@drt that trial hearings are often

heard in camera. That may be thought to be a &rgsus infringement of the right to



a fair trial than the combination of the roles abgecutor and judge, but it is part of
the material that ought to have contributed toetha@uation of the article 6 case.
Thirdly, in paragraph 8 of its determination thbunal dismissed the evidence about
the discriminatory devaluation of a woman's evigeas not clearly applicable in
criminal proceedings. That is a possible view,diuhe same time the tribunal says
that there is "some force" in the point. We wouhdyambserve that it is not clear what
the net effect of these conflicting observations wa the tribunal's reasoning towards
the conclusion expressed in paragraph 11 of treymétation that "the court
procedures in Iran in criminal trials would notibébreach of article 6". The
discriminatory rule of evidence referred to in gaeph 8, although discussed in the
State Department report in the context of civilgaedings at the instance of a woman
against a man, is not said to be confined to thatext. That issue is yet another
which ought to have formed part of the evaluatibthe evidence. We should add,
however, that we do not accept Mr Bovey's submisthat,in dubiq the objective
evidence should necessarily be interpreted in pipelant's favour. Thenusof
showing a real risk of flagrant breach of her &t& rights remains, in our view, on
the appellant. What was said by Lord Bingham, enghssage iDaly cited by Mr
Bovey and quoted in paragraph [23] above, wasisaaddlomestic context.

[30] On the article 6 issue, therefore, our conolus are (1) that the relevant test
which the appellant must satisfy is to show thatehs a real risk, in the event of her
return to Iran, of flagrant breach of her articlaght to a fair trial; (2) that the tribunal
erred in law in failing to take into account, iatgon to that issue, the evidence that
showed that the point quoted in paragraph 9 ofi#termination from the 2001 CIPU
report was repeated in the 2002 CIPU report, argtiuas not undermined as the

tribunal thought it was; and (3) that it is not egyriate for us to attempt ourselves to



carry out the comprehensive evaluation of the divje@vidence bearing on the
article 6 issue which the tribunal, through itoerdisabled itself from carrying out.
We consider that the appropriate course for uake in respect of this aspect of the
appeal is to remit to the tribunal's successorAhdum and Immigration Tribunal
("the AIT"), so that it, as the specialist tribunaay carry out the appropriate
evaluation and apply the relevant test. We wouldithdt we do not accept that, on
account of the points made by Mr Bovey and recordguhragraph [25] above, the
tribunal lost its entitlement to have its deterntioia treated with respect as a decision
of a specialist tribunal. In any event, even ifrehevere force in that submission, it
affords no ground for concluding that it would beany way inappropriate to remit
the matter to the successor expert tribunal, thie Al
[31] We turn now to consider the appellant's caseu article 3. The starting point
for consideration of that issue is again to be tbumJllah. As Lord Bingham pointed
out in paragraph 24

"In relation to article 3, it is necessary to sh&twong grounds for believing that

the person, if returned, faces a real risk of beungjected to torture or to

inhuman or degrading treatment or punishment."
In adopting that approach, it is in our view neeegso take account of a point made
by Mr Bovey in his submissions. That point is thia& person is at risk of being
subjected to the death penalty, any unfairnedsarrial he would face is a factor
which ought to be taken into account in determimmggther there would be an
infringement of his article 3 right©g¢alan paragraph 207). We accept Mr Bovey's
submission that, in an article 3 case the "flagbmeach” test applicable to an article 6
case does not fall to be applied when a tribunal court is considering the question

of whether a trial in a foreign country would befain as a factor to be taken into



account in determining whether return to that fgmezountry would give rise to an
infringement of article 3. The "flagrant breachsttes applicable where the question is
whether a breach of article 6 justifies refusin@tder to return the appellant to a
foreign state. Where, however, unfairness of tiad¢ i merely a factor relevant to the
determination whether return would infringe arti8leghts, it need not be subject to
that stringent test. Rather the point is simply tha risk of being subjected to
treatment contrary to article 3 may be increasdldéftrial at which the death penalty
would be at stake would be unfair in any way andrtg degree. The unfairness is
simply one factor which falls to be taken into astbwhen assessing the risk of
treatment contrary to article 3. There is nothimghie tribunal's determination to
indicate that they took issues of unfairness ictmoant in that way.

[32] The tribunal did not formulate the articles3ue which it required to address
in terms of a real risk of being subjected to treait contrary to article 3. Instead it
expressed the issue as being whether there was réste"of a perverse decision”.
The tribunal expressed the matter that way becaiuge way in which it treated the
evidence bearing on whether the appellant had cttedradultery. It proceeded on
the basis that, her denial of adultery having kesepted by the adjudicator, the
appellant was in fact innocent of adultery, and degision to the contrary would
necessarily be perverse. That, in our opinion, lvea a material misdirection. As
Miss Drummond submitted, the fact that the appéllimied adultery made it less
likely that she would be convicted of adulteryiiarl than would have been the case if
she had admitted adultery. It was therefore legiterior the tribunal to take that into
account. In our opinion, however, the tribunal wemich further than that. It appears
to have proceeded on the basis that, because apg@dlant’'s denial of adultery, any

finding of a court in Iran that she was guilty ofutery would be perverse. That, in



our view, constitutes a material misdirection. Beeeptance by the adjudicator and
by the tribunal of the appellant's denial of adyltg#oes not mean that a court in Iran
would have been bound to take the same view. TWaseapparently evidence laid
against her in the court in Iran. It was the disggwhat there was a statement
purporting to show that she was guilty of adultdrat led the appellant to flee Iran.
Proof of adultery is no doubt often a matter oénehce rather than direct evidence.
The appellant's denial, judged credible by the @dator, as it appears to have been,
does not mean that there could not be evidenced#fe court in Iran, given in good
faith, which that court might accept as supporangnference that she was guilty of
adultery. In the circumstances, therefore, it wasur view a misdirection on the part
of the tribunal to suppose that, because the athtmli accepted the appellant's denial
of adultery, any verdict against her in Iran woné&tessarily be perverse. The basis
on which the tribunal distinguishédbariis, in our opinion, affected by that
misdirection.

[33] There are other points relied upon by theutnil in paragraphs 12 and 13 of
its determination which it was, no doubt, entittecbring into account when
considering whether there was a real risk thaafigellant would be subjected to
treatment which contravened article 3. We are afiop, however, that the tribunal's
determination on the article 3 issue cannot stgiven (1) the tribunal's failure to
take account, in the context of the article 3 caséie evidence of the risk of
unfairness in the appellant's trial, (2) the trilsymisdirection as to the effect of the
adjudicator's acceptance of the appellant's deh@dlultery, and (3) the tribunal's
consequent application of the test of whether thexe a real risk of a perverse
decision, rather than the appropriate test of wdretiere was a real risk of treatment

contrary to article 3. In our view, as in the dgi6 aspect of the case, the appropriate



course for us to take in respect of the articlef®eat of the case, is to set aside the
tribunal's determination and remit to the AIT tokaa fresh evaluation of the
evidence in the light of the appropriate test.

[34] Although Mr Bovey maintained a separate argaimmder article 2, we do not

consider that it is necessary for us to deal séglgrevith that.

Result

[35] For the reasons which we have set out we a¢hapthe tribunal fell into error
of law, both in relation to the appellant's casdarrarticle 6 and in relation to her
case under article 3. We therefore set aside ithenil's determination. We do not
consider that it would be appropriate for us tossite our decision for that of the
tribunal. For the reasons which we have given wesicter that the preferable course
is for us to remit to the AIT to enable that exgaliunal to address the issues raised
by the appellant afresh, and make an appropriaeFrdaation of what is established

by the evidence on a proper application of thevamelegal tests.



