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. LORD JUSTICE KEENE: This is an appeal from a deciof the Immigration Appeal
Tribunal (“IAT”) notified on the 4 February 2005. By that decision the IAT dismissed
an appeal from an adjudicator who had rejectecafipellant’s asylum and human rights
claims. The adjudicator's decision was promulgated 5" May 2004 with the
consequence that an appeal to the IAT lay only paist of law. Some of the basic facts
were not in dispute. The appellant is a citizerraf, born in September 1980. He had
worked as a motor mechanic in Tehran. He arrivedthie United Kingdom on
230ctober 2002 and subsequently applied for asylurhichw was refused by the
Secretary of State.

. However, much of the account which he gave to thedicator of events leading to his
departure from Iran was challenged and his cratyibivas undoubtedly central to the
case. His account was that a lot of the work edrout at the garage where he was
employed was on military vehicles. He had beemgipaccused of stealing a rifle from
one such vehicle; the rifle, it was alleged, haviiegn carelessly left there. This took
place in late September 2002. He was arrestesiide and detained for ten days, during
which time he had been questioned about his peldied asked who he was going to
assassinate. He claimed that he had been tonhidel in detention, with his arm being
broken as a result.

. He said that he was released at the end of thatagOperiod when a high-ranking
member of the Etalaat, that is to say the Iraméglligence services, who was a friend of
his uncle, put up his house as security for theebigopt to be granted bail. The appellant,
having been released, then left Iran. The friemdsie had been confiscated as a result.
Subsequently, he said, his father sent him a numbdocuments dealing with charges
against him and his trial in absentia. He waseser®d to 10 years’ imprisonment and
150 lashes. The appellant only had faxed copidbesde documents and was unable to
produce originals.

. The adjudicator noted that there was referencénenHome Office CIPU report to the
widespread use of torture by the security forceban. Nonetheless, he did not accept
the appellant’s account of events. He referred tmmber of matters which rendered it,
in his eyes, not credible. The first was that &#swnot credible that someone connected
with the security forces would put himself forwaad a surety for a person suspected of
links with terrorism and anti-Iranian actions. Neit the appellant were suspected of
terrorism he would not have been released, regadé the influence of an individual
surety.

. Next, given that individuals in Iran are not allaW® own weapons, it was inconceivable
that a member of the armed forces would leavel@infa vehicle being repaired. It was
also implausible, said the adjudicator, that soreemauld risk confiscation of his home
by standing surety in these circumstances, whemwbeald have been aware of the
possibility of the appellant fleeing and seekinglas.

. In addition, the adjudicator noted that there wasnedical evidence to support the claim
of a broken arm and no evidence that documentsupeatiwere genuine. No originals
had been produced and there was evidence in thg @jsort that documents were easily



9.

forged in Iran. Consequently, the adjudicator fibtimat the appellant’s account of past
persecution was not credible and that he had nbfauehded fear of persecution in the
future for a Convention reason, or at all, so tthetre would be no breach either of
articles 2 or 3 of the European Convention on Humahts (“"ECHR”) resulting from
his return to Iran.

The adjudicator also considered the sentence dlggénposed of 10 years’
imprisonment and 150 lashes. He held that this ecamthin the “structure of
punishment” in Iran and was not disproportionatel éimerefore for that reason also
article 3 was not engaged.

Permission to appeal to the IAT was given on twaugds. Those were:

“1. The phraseology of some of this determinatisnobscure, as the
grounds assert and it is arguable that the adjtatites given insufficient
reasons for some at least of his findings.

2. The alternative finding that being lashed asi@ghment is not contrary
to Article 3 of the ECHR is also arguably wrondamw.”

The second of those grounds only arose of coursevifere to be accepted, as the
adjudicator had not, that the appellant was crediblhis account of the facts relating to
events in Iran. That was a point noted by the iATts decision on the appeal. The IAT
rejected the appeal against the adjudicator’s fiigslion credibility, and therefore did not
deal with that second ground. No criticism is athed of that course of action as such.

10.0n credibility, the IAT reminded itself that it shld not interfere with the adjudicator’s

findings of fact unless they could be regarded exsgrse; that is to say, one which no
reasonable adjudicator could have made. The IA® &ad some fresh evidence put
before it by the appellant in the shape of a medegzort from a consultant radiologist at
Manchester Royal Infirmary dated 15 December 2004e report found that there was
an indication of a fracture two years before oflgfeelbow. It went on to state:

“Normal alignment ... there has been remodelling esiribe previous
fracture.”

11.The IAT commented that this new evidence was retamt unless there was an error of

law in the adjudicator’'s approach, which was undedly right, but even if there were
the report did not greatly assist the appellartpaxagraph 9:

“... his account was of a fracture which had not b&eated, not an old
fracture with subsequent ‘remodelling’ which imgli¢reatment. A car
mechanic, dealing with heavy machinery, may gato&dn arm in a number
of ways other than torture, and we note that thetére site was not visible
on the x-ray.”



12.The IAT also noted that section 8 of the Asylum dnumigration (Treatment of
Claimants, Etc) Act 2004 (“the 2004 Act”) was nawforce. The appellant, it recorded,
had been convicted on a plea of guilty on Noven20&4 of a breach of his conditions of
temporary admission, using a forged document, dtdiring a pecuniary advantage by
deception. These offences arose out of him bedgd in possession of false Home
Office grant of status letters which he had beengus order to work illegally.

13.The IAT set out its conclusions in the final thpggagraphs of its decision, beginning at
paragraph 14. That paragraph it is necessarydtequ full:

“The Tribunal reserved its determination for postalivery which we now
give. We remind ourselves that we are debarrech firderfering with an
Adjudicator’s finding of fact unless they are peseor unsustainable at the
level of error of law. In relation to this Adjuditor's determination, we
consider the findings of fact to be sound and famf perverse. The
documentary evidence was vague and did not suppertappellant’s
account of the number of lashes to which he wowdsbbject on return.
The medical evidence is late, and indicateseated fracture too old or
slight to show clearly on the x-ray. The Adjudorés consideration of
credibility was sound and this appeal was thereborend to fail. If the core
account is rejected, then there is no questionrt€lad 3 and the sentence to
99 or 120 lashes on return; there is no conviciot in consequence no risk
engaging Article 3 or the Refugee Convention.”

14.1t then, and it should be noted only then, wentamnonsider in paragraphs 15 and 16 the
effect of section 8 of the 2004 Act. Section 8| thay seek to summarise its effect for
present purposes, requires decision makers in sasbs to take into account certain
types of behaviour by an asylum claimant and tattseich behaviour as damaging to his
credibility. 1 do not set out the terms of thattsen verbatim, for reasons which will
become apparent in a moment. The section cameifgct on 1 January 2005.

15.The IAT took the view that the behaviour of the algnt in using a number of false
instruments to obtain work illegally while in thenlted Kingdom fell within section 8(2)
because it was designed or likely to conceal in&drom and designed or likely to
mislead. The tribunal rejected an argument thatogthaviour referred to in section 8(2)
was limited to behaviour related to the asylum appeaf the kind set out in section 8(3).
It stated that it was required to regard his behaviover the false documents as
damaging to his credibility and it added that gupported the adjudicator’s approach to
the Iranian documents produced by the appella@t; i to say, its doubts as to their
genuineness.

16.A number of interesting issues are raised by thpelgmt in his written skeleton
argument about the meaning of section 8 and al®abmpatibility with articles 3 and 6
of the ECHR. In essence, it is argued that se@imincompatible with those articles or
that it should be read down so as to make it coiflpat | have no doubt that these are
very interesting topics to be discussed and detexthiin an appropriate case. The



argument is that there could be circumstances wherbehaviour of an asylum claimant
falling within section 8(2) was done for a reasohiali is in fact consistent with a
claimant’'s account and which should, if anythingh&nce his credibility rather than
damage it, as section 8(1) requires. One day,apsthsuch a case will arise for
determination.

17.This, however, is not such a case. It seems tthatethe arguments about section 8 do
not really arise in the present case. It is dean the wording and structure of the IAT’s
decision that it had already determined that teae no error of law in the adjudicator’s
determination of the credibility issue before tAd Iturned to consider what it described
as the “negative credibility presumption” arisingder section 8. Its consideration of that
statutory provision was not part of its basic deieation. It was, in effect, an extra
factor which it subsequently took into account.e&Vf it was wrong to do so, that would
not undermine the validity of the decision it h&kady reached in paragraph 14, which |
have set out earlier. The ultimate result of thpeal to the IAT would have still been a
dismissal of the appeal if that tribunal had whadigored section 8.

18.Mr Singh QC, who appears for the appellant todag, ery properly recognised this and
has accepted that if the adjudicator’s decisiorci@dlibility was a lawful one, then the
section 8 issues do not arise. Consequentlyeissential, first and foremost, to deal with
the more conventional issue of whether the IAT wgist to find that the adjudicator did
not err in law in the way in which he dealt witletappellant’s credibility. | turn to that
topic.

19.0n this, Mr Singh submits that the adjudicator barseen to have adopted an improper
approach, in that he relied on the inherent imphality of the appellant’s account of
events. This is dangerous, because what may seetausible to a decision maker in
this country may nonetheless be true and may bérmare plausible when seen in the
context of the attitudes and conditions in the ifprestate from which the asylum seeker
has come. There may, it is argued, be culturalliawgdistic differences between such a
country and this country which could mislead theisien maker into regarding as
implausible and incredible something which is ecadtle once those differences are
taken into account.

20.Mr Singh supports these propositions by referencé recent decision of this court in
the case of HK v Secretary of State for the Hompddenent[2006] EWCA Civ 1037.
The main judgment in that case was given by Newdrdrd, who at paragraphs 28 and 29
said this:

“28. Further, in many asylum cases, some, even ,nubsthe appellant’s

story may seem inherently unlikely but that doesmean that it is untrue.
The ingredients of a story, and the story as a ghwhve to be considered
against available country evidence and reliableegxpvidence, and other
familiar factors, such as consistency with whatdppellant has said before,
and with other factual evidence (where there i9.any

29. Inherent probability, which may be helpful immy domestic cases, can



be a dangerous, even a wholly inappropriate, fatgorely on in some
asylum cases. Much of the evidence will be refierdb societies with
customs and circumstances which are very diffdrem those of which the
members of the fact-finding tribunal have any (eveacond-hand)
experience. Indeed, it is likely that the countityich an asylum-seeker has
left will be suffering from the sort of problemsdadislocations with which
the overwhelming majority of residents of this ctynwill be wholly
unfamiliar. The point is well made iHathaway on Law of Refugee Satus
(1991) at page 81:

‘In assessing the general human rights informatdegcision-makers
must constantly be on their guard to avoid imgifcrecharacterising
the nature of the risk based on their own percapticof
reasonability.”

21.Neuberger LJ went on to refer to the Scottish decisf Lord Brodie in_Awald2005]
CSOH 73, where it was emphasised that if a claimatcount is rejected, reasons must
be given, it not being sufficient merely to saytthaparticular account is implausible;
that is to state a conclusion.

22.Mr Singh also draws attention to Chadwick LJ’s joedgnt in HKat paragraph 72, where
it was said that it was unsafe to reject facts beeahey are so unusual when they are
said to have occurred in an environment and cululrelly outside the experience of the
decision maker. Mr Singh does not argue that asuec maker must accept an
appellant’'s account, merely because it is uncoitted and is free from inconsistencies,
but he stresses the need for the decision makieokoat and assess the account in the
context of conditions in the country in question.

23.The point is also made that his task is not todk=on the balance of probabilities what is
true, but to look at the account given in the roand bear in mind the difficulties faced
by an appellant in establishing the truth of hiscamt; see Karanakaran v Secretary of
State for the Home Departme2000] 3 AER at 449. One should only discard datt
there is no real doubt that they did not occur. tiat last aspect, Mr Singh notes that at
times the adjudicator in the present case usecesgjons such as “there is little truth” in
the claim, rather than saying that he found ndtmutthat aspect of the account.

24.1 am bound to say that | find this last point urgpasive. It is quite clear on any fair
reading of the decision that the adjudicator wasctig as incredible and untrue the
appellant’s version of events. Particular passagéss decision should not be analysed
as though they emanated from a Parliamentary drafts But Mr Singh’s main point is
that the adjudicator had failed to apply the legahciples requiring him to consider
credibility in the context of Iranian society andnditions. He submits that it is not
incredible that a soldier may, through carelessrnemge left a rifle in a military vehicle.
There is evidence in the CIPU report of corrupiiothe judiciary in Iran, so that it was
not inconceivable that bail would be granted to song in the appellant’s position. The
adjudicator rejected the documentary evidence &tening a view on credibility of the
appellant’'s oral evidence, and overall it is sulbeditthat the adjudicator was wrong to



have attached such weight to his views on implalitgib

25.There seems to me to be very little dispute betvikerparties as to the legal principles
applicable to the approach which an adjudicatowy Roown as an immigration judge,
should adopt towards issues of credibility. Thadamental one is that he should be
cautious before finding an account to be inheremtigredible, because there is a
considerable risk that he will be over influencegdhis own views on what is or is not
plausible, and those views will have inevitably m&#luenced by his own background in
this country and by the customs and ways of our sagiety. It is therefore important
that he should seek to view an appellant’s accotievents, as Mr Singh rightly argues,
in the context of conditions in the country fromialhthe appellant comes. The dangers
were well described in an article by Sir ThomasgBem, as he then was, in 1985 in a
passage quoted by the IAT in Kasolo v SSHB190, the passage being taken from an
article in Current Legal Problems. Sir Thomas Beug said this:

“An English judge may have, or think that he hashrewd idea of how a
Lloyds Broker or a Bristol wholesaler, or a Norfddkmer, might react in
some situation which is canvassed in the course cdse but he may, and
| think should, feel very much more uncertain abthg# reactions of a
Nigerian merchant, or an Indian ships’ engineera dfugoslav banker. Or
even, to take a more homely example, a Sikh sh@gke&ading in
Bradford. No judge worth his salt could possiblpgsume that men of
different nationalities, educations, trades, exgpwe, creeds and
temperaments would act as he might think he woalkkdone or even -
which may be quite different - in accordance with toncept of what a
reasonable man would have done.”

26.None of this, however, means that an adjudicataedgiired to take at face value an
account of facts proffered by an appellant, no endtbw contrary to common sense and
experience of human behaviour the account mayTie. decision maker is not expected
to suspend his own judgment, nor does Mr Singhetwhthat he should. In appropriate
cases, he is entitled to find that an account @ne&vis so far-fetched and contrary to
reason as to be incapable of belief. The point waB put in the_Awalacase by
Lord Brodie at paragraph 24 when he said this:

“... the tribunal of fact need not necessarily accaptapplicant’s account
simply because it is not contradicted at the relet@aring. The tribunal of
fact is entitled to make reasonable findings baeedimplausibilities,
common sense and rationality, and may reject eeelént is not consistent
with the probabilities affecting the case as a whol

He then added a little later:
“... while a decision on credibility must be reachationally, in doing so

the decision maker is entitled to draw on his comreense and his ability,
as a practical and informed person, to identify twhar is not plausible”.



27.1 agree. A decision maker is entitled to regard amcount as incredible by such
standards, but he must take care not to do so yn&etause it would not seem
reasonable if it had happened in this country. edsence, he must look through the
spectacles provided by the information he has abanditions in the country in question.
That is, in effect, what Neuberger LJ was sayinghm case of HKand | do not regard
Chadwick LJ in the passage referred to as see&idgagree.

28.The question which then clearly arises is: did thi§udicator fail to adopt such an
approach? There is no doubt that he reminded Kfimisthe need to look at the issue in
the foreign context. At paragraph 16 of his detaation he said this:

“Credibility findings can only really be made basesh a complete
understanding of the entire picture placing thénclato the context of the
background material regarding the country of origin

29.He clearly had regard to the information about d@doas in Iran provided by the

Home Office CIPU report about that country. He swarises much of that report in an
earlier part of his decision. It makes depresseading, with references to arbitrary
arrest and reformers being regarded as countetutemmaries. So the adjudicator
certainly sought to avoid the dangers to which veheeferred. Nor can it properly be
said that he fell into the trap of merely assertthgt the appellant’'s account was
incredible without giving reasons for such a firglinAs | have indicated earlier, he gave
a number of reasons.

30.Perhaps inevitably some of those reasons are noonencing that others. | can see that
it is not impossible for a solider to have neglitherneft a rifle in a lorry, despite the
seriousness with which such carelessness wouldonbtde regarded in Iran. But the
adjudicator’s finding on credibility was based anaccumulation of points. He looked
at the issue of credibility in the round. He wastéed, in my judgment, to take the view
that it was incredible that a high-ranking membérthe intelligence agency would
intervene on behalf of someone suspected of tetractivity. Even more so the alleged
fact that such a person would put up his home esrisg for someone facing such a
serious charge, where it was highly likely that iger would flee.

31.Likewise, the adjudicator was entitled to regarel #ieged granting of bail as beggaring
belief. Mr Singh is right to draw attention to @gnce of corruption amongst the Iranian
judiciary, but the offence allegedly committed by tappellant was very serious indeed.
As Mr Garnham QC for the Secretary of State hashasiped, the appellant’'s own
evidence was that the authorities took a very sengew of the theft of the rifle, and one
of the documents produced by the appellant desttiie as challenging:

“... the holy order of the Islamic Republic and fastdrbance of national
and internal security, in cooperation with sedisicand anti-revolutionary
groups”. (see page 39 of the appeal bundle)



Anti-revolutionary groups are to be regarded, giWety, as anti-state groups in Iran.

32.1t is extremely difficult to believe that anyone wd grant bail to a person facing or
potentially facing such a charge. Moreover, ttoggimean that there was a degree of
internal inconsistency in the appellant’s own actou

33.For these reasons | have concluded that the adjwdizvas entitled to reach the finding
which he did on credibility and that he did not erithe approach which he adopted on
that issue. It would have been better if he haaltdeith the documentary evidence
before forming a view on credibility, but his conmi& on the documents were accurate.
He was entitled to attach little weight to themdanwould not therefore have affected
his overall finding had he considered them at aheegastage. Since he did not err on the
credibility issue, the IAT was right to uphold hion this, as it did, before turning to the
effect of Section 8 of the 2004 Act.

34.Whether its views on the meaning and effect of sedtion were sound is, as | have
indicated earlier, a matter for another day, afhéwhole issue of the compatibility of
Section 8 with the ECHR. For present purposes ienough for my part to have
concluded that the adjudicator did not err and Wiagther the IAT was right or wrong as
to Section 8 is irrelevant to this appeal.

35.For the reasons which | have given, | would disrthss appeal.

36. LORD JUSTICE CARNWATH: | agree that the appeal dddoe dismissed for
the reasons given by my Lord, Lord Justice Keend,that in those circumstances section
8 does not arise. However, it may be useful toone the limited way in which section 8 is
apparently interpreted by the Secretary of Staepgpears from the submissions before us
in the skeleton of Mr Neil Garnham QC for the Stamg of State:

“The Secretary of State accepts that section 8ldhmt be interpreted as
affecting the normal standard of proof in an asyhuman rights appeal.
There is nothing in the wording of the Act thatuigs (or indeed permits)
such a result. The effect of section 8 is simplgnsure that certain factors
relating to personal credibility are taken into@aat when that standard of
proof is applied. The weight and significance obgé factors will vary
according to the context and the precise circunestanof the behaviour.”

37. That appears to be in line with the passage frarspieech of Baroness Scotland
of Asthal QC for the Government in the House ofdsgrHansard Bpril 2004 Column 1
at 683 where she said:

“The clause will not force a deciding authoritygiwe undue weight to any

of the factors it lists; it will merely ensure thatl these factors are
considered in a systematic and transparent way.”

38.LORD JUSTICE WARD: | agree.



Order: Appeal dismissed.



