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Implementation of the Aliens Act 2000:
UNHCR's Observations and Recommendations

[ Introduction

The fundamenta changes introduced by the Aliens Act 2000, which came into force on 1
April 2001, were the Netherlands Government’s response to high numbers of asylum
goplications and the related expenditure required to ensure asylum-seekers needs are
adequately met and their clams farly adjudicated. UNHCR commented &t the time of its
adoption, dthough not dl of its concerns were taken into account.

In line with its supervisory responsbility, UNHCR has since monitored the implementation
of the law. This note points out the areas of concern and provides recommendations with
regard to:

1) the accderated procedure asiit is legdly defined and implemented,;

2) the burden of proof imposed on asylum-seekers;

3) the understanding of new facts leading to limitations in the scope of judicid review
and in subsequent gpplications,

4) further limitations in the context of judicid review.

. Areas of concern
1. The accelerated procedure

An increasing number of cases are determined and subsequently regected in the accelerated
asylum procedure. During the last three months of 2002, more than 60% of dl asylum
applications were rgjected in the accelerated procedure,* according to figures provided by
the Minigry of Judice. The former Minister for Immigration and Integration has further
indicated that the am is to examine 80% of the asylum requests in the accelerated
procedure.

The only criterion for dedling with cases in the accelerated procedure, is whether they can
be rgected within 48 processng hours without time-consuming investigations (including
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manifestly unfounded cases and cases where a claim can be lodged with a third country).?
This criterion has been interpreted very broadly in practice to include cases which go far
beyond manifestly unfounded cases or cases which could be consdered inadmissible on
forma grounds, i.e. that another country is respongble for determining the clam. Such a
broad interpretation was adso endorsed by the second apped ingtance, the Adminigtrative
Jurisdiction Divison of the Council of State (heresfter Council of State)’, dthough it
specified that the criterion should be whether regjection on the basis of a careful assessment is
possible within 48 processing hours. ®

UNHCR’ s observations:

UNHCR is concerned that accelerated procedures in the Netherlands have become the rule
and that the stated aim is to have an even higher share of clams examined in an accelerated
procedure. From UNHCR's perspective, channeling clams into the accelerated procedure
should not be gtatistics-driven but rather be determined on the merits of the claim.

UNHCR accepts and supports measures that could lead to more efficient and rapid
determination of asylum claims, in so far they take into account basic procedura safeguards.
Concluson No. 30 of the Executive Committee (EXCOM) of UNHCR focuses specificdly
on manifestly unfounded or abusive claims, and makes provison for clams consdered to be
0 obvioudy without foundation as not to merit full examindion a every leve of the
procedure.® As noted during the Global Consultations on International Protection amongst
others:

if the types of gpplication which may be categorized as clearly abusive or
manifestly unfounded can be clearly defined and delimited and if appropriate
safeguards are in place, the gpproach can be a useful case management tool
within the asylum procedure to expedite decison making in countries dealing
with asignificant caseload.”

Clearly defined categories of manifestly unfounded or clearly abusive gpplications could, for
ingance, be expedited through prioritization in firg instance procedures. The basc
safeguards as in regular procedures should, however, apply, including a full persond
interview. For specific categories of asylum-seekers, appropriate rebuttable presumptions
may be used againg the asylum-seeker, for example, in cases where the individud originates
from a country where generdly there is no persecution, or where the claim is consdered
abusive because the asylum-seeker inggts on the vaidity of documents. The asylum-seeker
must, however, be accorded an effective opportunity to rebut any such presumptions.
Where clams prove to be more complex, or where there is indication that the asylum-

® Aliens Circular C3/12.1.1.
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seeker may be in need of internationa protection, such cases should be referred to the
regular procedure.

Further, UNHCR recommends that issues of a forma nature be handled digtinctly from
issues of a substantive neture, which require examination on the merits of the clam.

1.1  Claimsby vulnerable asylum-seekers as well as manifestly well-founded claims

In practice, traumatized persons, as well as unaccompanied and separated children have
been channded into the accelerated procedure. While recognizing that asylum-seekers may
not be able to raise the reasons for their flight for psychologica reasons (eg. trauma), the
Council of State has nonethdessindsted that they should at least express their inability to do
s0 during the interview on the motives for their flight.®

UNHCR’ s observations:

Gengdly vulnerable and traumatized asylum-seekers, including unaccompanied and
separated children, require time to establish trust and confidence in the person(s) responsible
for determining their claim, before they can explain the reasons for ther flight or the cause of
their trauma. Persons raisng gender-related claims and survivors of torture or severe trauma
in paticular require a supportive environment where they can be reassured of the
confidentidity of their claim. Some clamants, because of the shame they fed over what has
happened to them, or due to trauma, may be reluctant to identify the true extent of the
persecution suffered or feared. They may continue to fear personsin authority, or they may
fear rgection and/or reprisals from their family and/or community. Particularly for survivors
of sexud violence or other forms of trauma, subsequent interviews may be needed in order
to establish trust and to obtain dl the rdlevant information. °

UNHCR is concerned that the 48-hour framework of the accelerated procedure does not
permit the time required to establish the necessary confidence and trust. Clams by
traumatized and other vulnerable cases, including unaccompanied and separated children,
should dways be channded into the regular procedure and be prioritized within that
procedure. Manifestly well-founded cases, that is cases where the internationa protection
need is evident, deserve early assurances of safety and stability, and should therefore also be
prioritized within the regular procedure.

1.2  Suspensive effect and protection from expulsion

An apped againg a decision taken in an accelerated procedure does not have automatic
suspensive effect, dthough it may be requested. In practice, however, different rulings have

8 Council of State decisions No. 200202610/1 of 28 June 2002, JV 2002/294 and No. 200202452/1 of 16 July
2002, JV 2002/304.

® See UNHCR Guidelines on International Protection: Gender-Related Persecution within the context of
Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of refugees,
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made it extremdy difficult to obtain such suspensve effect and therefore protection against
expulson.

The Council of State has decided tha the authorities power to expd an dienis a
consequence by law of a negative asylum decision, and there is therefore no need to issue a
separate expulsion order.”® However, the Council has repeatedly found that since no date
for expulson was st (as no expulson order had been issued), the expulson did not appear
to be imminent. Suspensive effect was therefore not granted.™

UNHCR’ s observations:

The aforementioned rulings make it extremely difficult to argue for the grant of suspensive
effect. Thisis further complicated by the fact that materid support isterminated immediately
following a negative firs instance decison in acceerated procedures, thereby in effect
undermining the ability of the asylum-seeker to submit an apped and to request suspensve
effect.

Given the potentid serious consequences of an erroneous fird ingance decison, it is
UNHCR’s view that withholding expulson until a least one proper review of the decison
has been taken is a fundamenta protection guarantee. Suspensive effect should therefore in
principle be granted in asylum cases.

Exceptiondly, in cases that can be consdered manifestly unfounded or clearly abusve as
outlined above, automatic suspensive effect could be lifted. However, in such cases, there
should be an effective means to request suspensive effect, based on areview of the facts of
the asylum case. Further, materia support should not be terminated until the deadline for
requesting review of the case has passed, or until a decison on suspensive effect has been
taken. Where it is granted, naterial assstance should continue to be provided until a find
decision has been taken.

2. Burden of proof

The jurisprudence of the Council of State places the burden of proof primarily on the
asylum-seeker. The facts and circumstances that form the bass of the asylum clam, haveto
be made plaushble by the asylum-seeker, inter alia by submitting rdevant documents.
Further, he or she has to raise hisher reasons for flight in the substantive interview with an
officer of the Immigration and Naturdization Service (Immigratie- en Naturdisatiedienst -
IND); the authorities are not called upon to dlicit these reasons through questions.™

UNHCR’ s observations:

Asoutlined in the UNHCR Handbook on Procedures and Criteria for Determining Refugee
Status, the burden of proof lies with the asylum-seeker and is discharged by providing a

19 Council of State decision No. 200101994/1 of 29 May 2001, JV 2001/166.
™ Council of State decision No. 200104991/2 of 9 November 2001, JV 2002/14.
12 Council of State decision No. 200105344/1 of 28 December 2001, V 2002/73.



truthful account of relevant facts and by “ assist[ing] the examiner to the full in etablishing
the facts of the case’.** The Handbook aso states the following; “...the duty to ascertain and
evauate dl the rddevant facts is shared between the applicant and the examiner.”** The
examiner therefore has a responshbility to ensure that the applicant is put in a podtion to
present his or her case adequately and to ascertain and evauate any available evidence
provided by the asylum-seeker.

Given the particular circumgtances in which asylum-seekers find themselves, it is often
difficult for them to provide evidence in rdation to key facts of their persond history. Their
credibility therefore often plays a crucid role. A claim should be considered credible where
the gpplicant has presented a claim that is coherent and plausible and therefore capable of
being believed. Inability to remember dates or minor details or inconsstencies, which are not
materid to the refugee status determination, should not be used as decisve factors in
determining credibility. Once the examiner is satisfied with the applicant’s generd credibility,
the latter should be given the benefit of the doubt as regards those statements for which
evidentiary proof islacking.™

It should further be kept in mind that many asylum-seekers have valid reasons for absence
of, or reliance on fraudulent, documents. This may be because they were forced to leave
their countries without documents, or ingtructed by the smugglers to hand them over or to
destroy them.*® Such an occurrence should not be a ground for considering an asylum dlam
manifestly unfounded or abusiver” As noted aso during the Globa Consultations process,
“...aylum—seekers hgve] a responghility to cooperate with the authorities. Lack of
documentation, however, dloes] not in itsdf render a claim abusive. The issue of lack of
cooperation and lack of documentation should idedlly be handled as separate issues.”*®

3. The under standing of new facts leading to limitations in the scope of judicial
review and in subsequent applications

The concerns caused by the legad definition and the implementation of the accelerated
procedure and the burden of proof, as outlined in Sections 1 and 2 above, are exacerbated
by the consderable redtrictions which asylum applicants face in submitting new facts in an
appedl procedure or in the case of subsequent applications.

Pursuant to Article 83 of the Aliens Act 2000, in assessing an apped, the Digtrict Court
takes into account, facts and circumstances that have arisen subsequent to the firgt insgtance

B Handbook on Procedures and Criteria for Determining Refugee Status, UNHCR, 1979,
HCR/1P/4/Eng/REV 2, re-edited January 1992, para. 205(a)(i). See also Note on Burden and Standard of
Proof in Refugee Claims, UNHCR Position Paper (16 December 1998).

¥ |bid, para. 196.

> |nterpreting Article 1 of the 1951 Convention Relating to the Status of Refugees, UNHCR Geneva,
April 2001, p. 3. See UNHCR's Note on Burden and Standard of Proof in Refugee Claims issued in
December 1998 for an overview of UNHCR' s position generally.

18 The drafters of the 1951 Convention, in recognition of this, provided in Article 31 for exemption from
punishment for illegal entry or stay.

7 See also UNHCR's comments on the Dutch Bill on undocumented asylumseekers, 5 October 1998.

18 AJAC.96/961, p. 20, para. 27.



decison, unlessthis violates the principle of due process or unless the completion of the case
will be delayed disproportionately.

Article 4:6 of the General Administrative Law Act gives the Miniger the authority to
rgject a subsequent gpplication by referring to the previous negative decison, if the gpplicant
gtates no new facts and circumstances.

Based on case law by the Council of State™, the Aliens Circular subsequently defined such
new facts and circumstances as those that were not known or could not reasonably have
been known when the first instance decision was taken. %

The Council of State has, however, interpreted the term “new” in a very restrictive manner.
Documents that existed during the course of the accelerated procedure but were obtained
by the applicant after issuance of a decison on his or her claim, possibly because they had
not yet arrived from the country of origin, are not considered as new facts. The Council of
State generdly has taken the view that the gpplicant could, and thus should, have submitted
such documents in time. While the applicant may in principle rebut such a presumption by
proving that it was rot possible to obtain such information earlier, in practice this can hardly
be proven. The same approach has been taken with respect to clams of sexua violence and
torture, which, for reasons of shame, trauma or otherwise, were not raised prior to issuance
of adecison.*

The Digtrict Courts follow the jurisprudence of the Council of State and therefore do not
take into consderation evidence, documents or further statements that the asylum-seeker
obtained after a negative decison in firs ingance, arquing they are not new facts or
circumstances.

The same redtrictive approach has been taken by the Council of State with respect to new
facts or circumstances in the case of subsequent gpplications, even if such information could
demongtrably lead to the cnclusion that the asylum-seeker may after dl be found to be a
refugee. The asylum-seeker is consdered to have exhausted the procedure and is required
to leave the Netherlands. The Council of State has, moreover, ruled that deviations from the
procedure outlined in the Law? are imperative only where specia facts or circumstances
concerning the individua case arise’?® The Council of State has only considered this rule to
be applicable in one recent case, where Article 3 of the European Human Rights Convertion

was a concern, athough it did not define “ specid facts or circumstances’. 2

¥ Council of State decision No. 200104321/1 of 16 October 2001, JV 2002/6.

2 Aliens Circular C5/20.5.

L Council of State decisions No. 200103175/1 of 3 August 2001, JV 2001/258, No. 200202610/1 of 28 June
2002, JV 2002/294, No. 200202452/1 of 16 July 2002, JV 2002/304 and Nos. 200203409/1 and 200203388/1
of 8 August 2002, JV 2002/471.

2 guch as Article 4:6 of the General Administrative Law Act.

% Council of State decision No. 200200237/1 of 5 March 2002, V 2002/125.

 Council of State decision No. 200300506/1 of 24 April 2003, V 2003/280.



The provison giving the Miniger the authority to refuse reconsderation of a subsequent
gpplication on this basis is a discretionary one.?> However, the jurisprudence of the Coundil
of State suggedts that the Digtrict Courts must restrict themsalves to the question of whether
new facts or circumstances have arisen (nova). The Digtrict Courts are therefore not
qudified to assess the Miniger’ s finding that the earlier decision was not manifestly incorrect
in the light of new information.?® The scope of review by the Council of State does not affect
the Minigter's choice as to whether or not to goply the discretionary provison.
Nevertheless, following this jurisprudence, the Minister has, through an amendment of the
Aliens Circular, limited his possibility to review cases to Stuations where there are new facts.
It is no longer possble to review manifestly incorrect decisons if there are no new
dements?

UNHCR’s observations:

In UNHCR' s view, this narrow interpretation of new facts and circumstancesis of particular
concern in cases of survivors of gender-related violence, torture as well as other vulnerable
cases that are dedt within the time-limited framework of an accelerated procedure, as
outlined above.

Particularly in cases where the sole reason tha the documentsinformation could not be
submitted in time was the gdrict 48-hour time limit for a first instance decison, no cases
should be rgected solely on the basis that the rdlevant information was not raised or
documents submitted earlier. This applies both for gppeds and when considering subsequent
goplications. Further, in case of ared risk of refoulement, this should aways be consdered
as“specid circumgances’, requiring proper consideration of the case.

4, Further limitationsin the context of judicial review

The Council of State has further restricted the scope of review by Digtrict Courts, by
generdly limiting any review of the findings and assessment of the facts by the Minister of
Jugtice® to an assessment of whether the Minister could reasonably have come to his
decison. Even where adifferent conclusion could be argued, in so far asthe point of view of
the Minister is reasonable, the Courts must accept the Minister’s decison. While Didtrict
Courts are competent to issue decisons on digibility, they must proceed on the bass of
facts as found and assessed by the Minigter in so far as his assessment is consdered
reasonable.

UNHCR’ s observations:

% Article 4:6 of the General Administrative Law Act.

% Council of State decisions No. 200104321/1 of 26 July 2001, JV 2002/6, No. 200105774/1 of 11 January
2002, JV 2002/128 and No. 200200351/1 of 5 March 2002, JV 2002/124.

" Aliens Circular, C5/20.5.

% Council of State decisions No. 200202455/1 of 3 July 2002, V 2002/296, No. 200202328/1 of 9 July 2002,
JV 2002/275, No. 200204308/1 of 13 September 2002, JV 2002/387 and No. 200206297/1 of 27 January 2003,
JV 2003/103.



In UNHCR's view, asylum-seekers should have the possihility for at least one gpped with
full examination of both facts and points of law. The far-reaching limitations with regard to
the review of the facts and thelr assessment by the Minigter, particularly when consdered in
conjunction with the concerns raised in earlier sections, do not operate in favour of the
aylum-seeker and raise serious questions regarding the effectiveness of the available
remedies.

[1. Conclusion

In the spirit of cooperation and congructive engagement with the authorities, UNHCR
would like to recommend that:

only 'manifestly unfounded' or 'clearly abusve cases, as defined by UNHCR's
Executive Committee in its Concluson No. 30, be channded into the accelerated
procedure;

manifesly wel-founded cases be prioritized in the regular procedure to ensure a quick
and efficient examination of their dlam;

vulnerable cases, including cases suspected of trauma, and cases where sexud or
gender-specific violence or torture may be of concern, as wdl as cams by
unaccompanied or separated children be channeled into and prioritized within the regular
procedure;

gopeds agang negative decisons in the firg instance generdly be granted automatic
suspensive effect; exceptions to this automaticity to goply only to manifestly unfounded
or clearly abusve cases, as outlined above;

the interpretation of “new facts and circumstances’ be more flexible in such away that
asylum-seekers, particularly vulnerable cases such as traumatized asylum-seekers and
unaccompanied and separated children, be offered ared posshility to demongtrate that
they arein need of internationa protection;

measures be taken to ensure a full review of questions of both facts and law in the case
of gppedsin asylum cases.

UNHCR is pleased to provide further information should this be required and to engage in

congtructive diaogue on the way forward.

UNHCR
Jduly 2003
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