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REASONS FOR ORDER

[1] This is an application pursuémts. 72 of theammigration and Refugee
Protection Act S.C. 2001, c. 27 [RPA"), for judicial review of a decision of Pre-
Removal Risk Assessment Officer R. Klagsbrun ("€#if) dated October 25, 2002
("Decision”), wherein the Officer determined thaarkt Singh ("Male Applicant”)
and Satinder Kaur ("Female Applicant") (collectivéthe "Applicants”) would not be
subject to a risk of persecution, torture, risklite or risk of cruel and unusual
treatment or punishment if returned to their coppfrnationality.

BACKGROUND

[2] The Applicants came to Canada988 and made a refugee claim. Their
claim was rejected, but the claims of their thrdeldcen were accepted. The
Applicants were granted an exemption on humanitaarad compassionate grounds in
1994. In 2000, their application for landing wagected.

[3] In 2000, the Male Applicant reasd notification from the Minister of
Immigration that he had been convicted of a critafence in India. Based on this,
he was given an opportunity to make further subionss After he made submissions,
the immigration officer dealing with the matter carded that he was inadmissible
and rejected the application for landing of bothpAgants.



[4] An application for leave to corante an application for judicial review
was brought and that application was dismissed. é¥ew the Applicants then
brought forward new evidence. This new evidencenglibthat the Male Applicant
had been accused of perjury as a result of tesgifgt a bail hearing that he had never
been back to India. Based on the information inpihgsession the Peel Police that the
Male Applicant had been convicted in India of afen€e, and had been in India, he
was charged with perjury. The Male Applicant's csrirsuccessfully defended him,
and the Crown stayed the charge. At the trial, gbkce in India were unable to
corroborate that the Male Applicant had been inand

[5] The fact that the charges agatine Male Applicant were stayed by the
Crown had not been before the immigration officenowrejected the landing
application and, as a result, the Applicants faeaew application for consideration on
humanitarian and compassionate grounds, whichilipshding.

[6] The Applicants were served wiibtification that they were going to be
removed and applied for a pre-removal risk assessnire his submission, the Male
Applicant said he was at risk in India as a restiftersecution. He also submitted that
his wife was in grave danger as a result of the ta&t she had kidney failure. The
Applicants asked the Officer to consider thesesfantd to grant a constitutional
exemption from ss. 97()(iv) of IRPAthat requires that the risk not be as a result of
being subjected to inadequate medical facilitiesyedical care.

DECISION UNDER REVIEW

[7] The Officer noted that the Ma&eplicant had also indicated he would
be tortured if returned to India. She also noteat tie indicated that his wife would
die because she required dialysis. The Officerchtitat the Applicants' refugee claim
was rejected in 1992 and there had been no prepi@igemoval risk assessment. She
concluded there was insufficient evidence to inidhat the Male Applicant was at
risk because he had been out of India for 14 yeans, there was insufficient
persuasive evidence the Applicants would be amdemtel detained by the police upon
their return.

[8] The Officer then reached thddwaling conclusions concerning the health
issues of the Female Applicant:

Counsel indicated in his submissions that the fenagiplicant has complete
kidney failure and requires dialysis three timaesegek. Counsel indicated she
would not have access to dialysis in India and do@shave the money to
afford dialysis and has no resources. The documestadence indicates that
there are medical facilities to deal with dialyshecording to section 97.1(4)
of the Immigration and Refugee Protection Act, tiskife or risk of cruel and

unusual treatment must not be caused by the ihabilithe country of return

to provide adequate medical or health care. Medieake exists in India.

Therefore, not providing adequate medical or hecdite to deal with kidney

failure is not on my mandate to consider.

Counsel considered | have the power under sectioof the Charter to
disregard section 97 that precludes consideratesed on lack of medical



resources. In my opinion, PRRA officers are notstdered a tribunal with the
jurisdiction to consider Charter arguments nor wése intent of the legislator
to provide PRRA officer with the discretion to igaahe relevant provisions
of IRPA and the Regulations.

RELEVANT LEGISLATION

[9] Sections 96 and 97 of IRPA define a Convention refugee and person
in need of protection as follows:

96. A Convention refugee it
person who, by resn of i
well-founded fear (
persecution for reasons
race, religion, nationalit
membership in a particu
social group or politici
opinion,

(a) is outside each of th
countries of nationality and
unable or, by reason of tl
fear, unwiling to avai
themself of the protection
each of those countries; or

(b) not having a country
nationality, is outside tt
country of their forme
habitual residence and
unable or, by reason of tl
fear, unwilling to return 1
that country.

97. (1) A peson in need ¢
protection is a person

Canada whose removal
their country or countries
nationality or, if they do n
have a country of nationali
their country of forme
habitual residence, wot
subject them personally

() to a danger, believear
substantial grounds to ex
of torture within the meanit
of Article 1 of the
Convention Against Tortur

96. A qualité de refugié .
sens de la Convention le
réfugié - la personne qt
craignant avec raison d'€
persécutée du fait de sa re
de sa religion, de

nationalite, de SC
appartenance a un grol
social ou de ses opinic

politiques_:

a) soit se trouve hors de t
pays dont elle a la nationa
et ne peat ou, du fait de cet
crainte, ne veut se réclar
de la protection de chacun
ces pays;

b) soit, si elle n'a pas
nationalité et se trouve hi
du pays dans lequel elle a
sa résidence habituelle,
peut ni, du fait de cel
crainte, ne veut y retourner.

97. (1) A gualité de person
a protéger la personne qui
trouve au Canada et se
personnellement, par <
renvoi vers tout pays do
elle a la nationalité ou, si €
n‘a pas de nationalité, d:
lequel elle avait sa résider
habituelle, exposée_:

a) soit au risque, s'il y a ¢
motifs sérieux de le croil
d'étre soumise a la torture
sens de l'article premier de



or

(b) to a risk to their life or
a risk of cruel and unust
treatment or punishment if

(i) the person is unable
because of that ris
unwilling to avail themself

the protection of that country,

(i) the risk would be face
by the person in every part
that country and is not fac
generally by other individue
in or from that country,

(iii) the risk is not inherent
incidental tolawful sanction:
unless imposed in disregi
of accepted internatior
standards, and

(iv) the risk is not caused

the inability of that country
provide adequate health

medical care.

[10] The following sections of tl@onstitution Act, 1982vere noted by the

Applicants:

7. Everyone has the right
life, liberty and security ¢
the person and the right no
be deprived thereagxcept ii
accordance with tl
principles of fundament
justice

52. (1) The Constitution

Canada is the supreme lav
Canada, and any law thai
inconsistent with tr
provisions of the Constitutic

Convention contre la torture;

b) soit a une menace a sa
ou au risque de traiteme
ou peines cruels et inusi
dans le cas suivant_:

() elle ne peut ou, de ce f:
ne veut se réclamer de
protection de ce pays,

(i) elle y est exposée en t
lieu de ce pays alors c
d'autres personnes original
de ce pays ou qui S'y trouv
ne le sont généralement pas,

(i) la menace ou le risque

résulte pas de sanctic
leégitimes - sauf celle
infigées au mépris d

normes internationales el
inhérents a cellest oL

occasionnés par elles,

(iv) la menace ou le risque
résulte pas de l'incapacité
pays de fournir des oms
médicaux ou de sar
adéquats.

7. Chacun a droit a la vie, ¢
liberté et a la sécurité de
personne; il ne peut étre pc
atteinte a ce droit qu'
conformité avec les princip
de justice fondamentale.

52. (1) La Constitution ¢
Canada est la loi supréme
Canala; elle rend inopérant
les dispositions incompatibl
de toute autre régle de droit.



iIs, to the extent of tl
inconsistency, of no fae o
effect.

ISSUES
[11] The Applicants raise the followiisgues:

Did the Officer err in law in rejecting the clainy Binding that it was based on
inadequate medical facilities within the exceptior®7(1)p)(iv) of IRPA so that the
risk was caused by the inability of that countryptovide adequate health or medical
care?

Did the Officer err in law in concluding that shiel chot have the jurisdiction to grant
a constitutional exemption?

ANALYSIS
Standard of Review

[12] The issues raised in this applmatinvolve questions of law. | regard the
applicable standard of review to be correctnessvdder, my conclusions are the
same irrespective of the standard that is applied.

Adequacy and Accessibility

[13] In the Decision, the officer acknedges that "Counsel indicated she [the
Female Applicant] would not have access to dialysithdia and does not have the
money to afford dialysis and has no resources."

[14] The Officer dealt with these issassollows:

Documentary evidence indicates that there are rakfiicilities to deal with dialysis.
According to section 97(1i)) of thelmmigration and Refugee Protection Adsk to
life, or to a risk of cruel and unusual treatmenponishment must not be caused by
the inability of the country of return to providelemuate health or medical care.
Medical care exists in India. Therefore, not pravidadequate health or medical care
to deal with her kidney failure is not in my marel&d consider.

[15] The Applicants do not dispute thaling that there are medical facilities
in India to deal with dialysis. But their point tkat the Female Applicant cannot
access such facilities for various reasons butngmily, impecuniosity. Hence, the

Applicants say that the Decision fails completelydeal with the issue of access to
appropriate health care and the officer has corethdtreviewable error.

[16] The Respondent says that the isduwsEcess is dealt with because it falls
within the health and medical care exception setross. 97(1)f)(iv) of IRPA



(iv) the risk is not caused (iv) la menace ou le risque

the inability of that country - résulte pas de l'incapacité
provide adequate health pays de fournir des soi
medical care. médicaux ou de sar
adéquats.
[17] The Respondent argues that thec®ffs conclusion that availability and

access to medical care in India "is not in my mamadta consider," is correct.

[18] Counsel were unable to provide m#hwany case directly on point. The
issue before me, then, boils down to a matter afudry interpretation. Are the
access issues raised by the Applicants subsumddeimxception contained in ss.

97(1)b)(iv)?

[19] The Applicants argue that ss. 9{{{lv) only deals with adequacy; it
does not deal with the ability of any particulapigant to access health and medical
facilities for any reason, including impecuniosifyhe provision directs the Officer's
attention to the "country” and not the person iecef health or medical care. A
purposive interpretation dRPA say the Applicants, supports their interpretatdn
the provision and if Parliament had wanted to edelpersons in the position of the
Female Applicant from raising her health risks ipra-removal risk assessment it
would have done so specifically.

[20] The Respondent points out that@tfcer refers at several points in the
Decision to the Female Applicant's health issugsbrrectly excludes them from the
analysis because of ss. 97({iv). The Decision relies on the concept that the
Female Applicant's inability to access health dardndia is just another way of
saying that India does not provide adequate healthedical care for someone in the
Applicant's position. The Respondent argues thégdaate” means "equal to what is
required.” A purposive and contextual reading of firovision must lead to the
conclusion, says the Respondent, that adequacym@ssaccessibility. The Female
Applicant is asserting, in effect, that she shaubtl be removed to India because that
country does not provide the free, universal heedte that she requires because of
her particular ailment and her financial positidime Respondent says that this is a
factor that belongs in a H & C consideration unsle5 ofIRPA and not in a pre-
removal risk assessment.

[21] The Respondent also refers the Cmuthe clause by clause analysis of
IRPA contained inBill C-11 which has the following to say about s. 97 andthea
facilities:

Cases where a person faces a risk due to lackezfuatle health or medical
care can be more appropriately assessed through wibans in the Act and
are excluded from this definition. Lack of apprapei health or medical care
are not grounds for granting refugee protectiorearide Act.



[22] The conclusions of the Court orstlisue are based on the assumption
that the Officer did not feel the need to addrdss sufficiency of the Female
Applicant's evidence regarding accessibility andhchaded that such evidentiary
concerns were not relevant because ss. (M) precluded any consideration of
health issues on these facts.

[23] | believe the honest answer to thssie is that it is not entirely clear what
Parliament's intent was in this regard, and thatanee left to deal with a statutory
provision that, on the facts of this Applicatiors somewhat ambiguous. The
Applicants' arguments would mean accepting thatidPaent intended to exclude
risks based upon the non-availability of adequa&alth care but not risks associated
with a particular applicant's ability to accessq@dde health caraBill C-11 tells us
that lack of "appropriate” health or medical care @ot grounds for granting refugee
protection undelRPA and that these matters are more appropriatelgsasgdy other
means under the statute.

[24] This leads me to the conclusiont tthee Respondent is correct on this
issue. A risk to life under s. 97 should not in@uthaving to assess whether there is
appropriate health and medical care available endbuntry in question. There are
various reasons why health and medical care mighirtadequate.” It might not be
available at all, or it might not be available tparticular applicant because he or she
IS not in a position to take advantage of it. lisinot within their reach, then it is not
adequate to their needs.

[25] On this issue then, | believe th#ic@r was correct and committed no
reviewable error.

Jurisdiction to ConsidegCharter Arguments

[26] Counsel for the Applicants invitdte Officer to disregard s. 97 RPA
on the medical issue raised by the Female Applicanthe basis of s. 7 of the
Charter. The Officer concluded in the Decision that PRRfficers do not have the
jurisdiction to do this and refused to entertainlsaonsiderations. The Applicants say
this was a reviewable error.

[27] Once again, in my opinion, this teatis not entirely clear and counsel on
both sides provided the Court with extremely alyld persuasive arguments on this
jurisdictional issue.

[28] The Applicants point, amongst mdagtors, to the complex legal and
factual determinations that fall to a PRRA offiegrd the life and death risks that such
an officer is called upon to assess. Relying ugoma Scotia (Workers' Compensation
Board) v. Martin Nova Scotia (Workers' Compensation Board) v. La§20@3), 310
N.R. 22; 2003 SCC 54, [2003] S.C.J. No. 54, thelisppts argue that a presumption
that the Officer had the jurisdiction to determupgestions of constitutional validity
arose in the case at bar. For guidance, the Appiazfer the Court to paras. 41 and
42 of theMartin, supra decision:

41. Absent an explicit grant, it becomes necessargonsider whether the
legislator intended to confer upon the tribunal liegb jurisdiction to decide



questions of law arising under the challenged iowi . Implied jurisdiction

must be discerned by looking at the statute as @ewliRelevant factors will

include the statutory mandate of the tribunal sues and whether deciding
questions of law is necessary to fulfilling this mdate effectively; the

interaction of the tribunal in question with otleements of the administrative
system; whether the tribunal is adjudicative in umat and practical

considerations, including the tribunal's capacityconsider questions of law.
Practical considerations, however, cannot ovemidtear implication from the
statute itself, particularly when depriving theébtmal of the power to decide
questions of law would impair its capacity to fliliis intended mandate. As is
the case for explicit jurisdiction, if the tribun&éd found to have implied

jurisdiction to decide questions of law arising a@na legislative provision,

this power will be presumed to include jurisdictiado determine the

constitutional validity of that provision.

42. Once this presumption has been raised, eitheanbexplicit or implicit
grant of authority to decide questions of law, skeond question that arises is
whether it has been rebutted. The burden of estab{ this lies on the party
who alleges that the administrative body at issig&d jurisdiction to apply the
Charter. In general terms, the presumption may only bettell by an explicit
withdrawal of authority to decide constitutional egtions or by a clear
implication to the same effect, arising from thatste itself rather than from
external considerations. The question to be askedhether an examination of
the statutory provisions clearly leads to the cosion that the legislature
intended to exclude th€harter, or more broadly, a category of questions of
law encompassing th€harter, from the scope of the questions of law to be
addressed by the tribunal. For instance, an exp@serral of jurisdiction to
another administrative body to considéharter issues or certain complex
questions of law deemed too difficult or time-comsng for the initial
decision maker, along with a procedure allowinghsissues to be efficiently
redirected to such body, could give rise to a clegnlication that the initial
decision maker was not intended to decide constitat questions.

[29] The Respondent, on the other hamngues that PRRA officers have no
such jurisdiction because there is no explicit artir granted byiRPA no implied
jurisdiction, and, in fact, there is clear indicattiin IRPA that Parliament intended to
exclude such matters from the jurisdiction of PR&#cers. Also, relying heavily on
the Martin, supra decision, the Respondent points out that, indase of PRRA
officers, the jurisdiction granted is very diffeténom that given to Divisions of the
Board under s. 162(1) ¢RPA where jurisdictional power are specifically mened.

In this regard, the Respondents invite the Courpply and follow the decision in
Tétrault-Gadowry v. Canada(Employment and ImmigmratCommission)[1991] 2
S.C.R. 22 and to conclude that the role of PRRAcei$ is heavily circumscribed by
IRPA and the Regulations and they are not in a posttodeal with multi-faceted
constitutional questions. Any legal issues that edraefore PRRA officers are merely
part of the risk assessment to be done in accoedaith s. 96 and s. 97 tRPA

[30] Counsel for the Applicants was pmatiarly concerned that the role of
PRRA officers under the scheme embodiedRRA should not be minimized. They
make extremely important decisions and for a sigguitt number of people the PRRA



assessment may be the only assessment of risksthimatreceive. | regard the
Applicants' arguments in this regard as perhapsl geasons why PRRA officers
should have been given constitutional jurisdictiblowever, reviewing the facts of
the case at bar against the criteria set oiartin, supra | have to conclude that the
Respondent's arguments are the more convincindpisnissue. In the absence of an
express grant, | cannot conclude that it was ttentrof the legislator to confer upon
PRRA officers an implied jurisdiction to decide stitutional questions of the kind
urged upon the Officer by the Applicants. The preoval risk assessment process is
not, in my opinion, an appropriate forum for theakition of complex legal issues,
including the interpretation and application of @learter.

[31] On this issue, then, my conclusierthat the Officer was correct to
decline the Applicants invitation to disregard 3. & IRPA by way of s. 7 of the
Charterand there was no reviewable error in this regard.

[32] Counsel are requested to servefdmany submissions with respect to
certification of a question of general importandéhim seven days of receipt of these
Reasons for Order. Each party will have a furtresrqal of three days to serve and file
any reply to the submission of the opposite pdftylowing that, an Order will be
iIssued.

"James Russell"

JFC
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