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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant, who is @tizen of India, applied to the Department of Ingnaition and
Citizenship for the visa on [date deleted undeBX(2) of theMigration Act 1958 as this
information may identify the applicant] Septemb@d. 2.

The delegate refused to grant the visa [in] Novar2ba 1, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defm
First, an applicant must be outside his or her trgun

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have ariadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality although the threat of harm need naothieeproduct of government policy; it may
be enough that the government has failed or islartalprotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason but persecdtiomultiple motivations will not satisfy
the relevant test unless a Convention reason esonsaconstitute at least the essential and
significant motivation for the persecution feare@1R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.
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Complementary protection criterion

If a person is found not to meet the refugee c¢aoten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prétatobligations because the Minister has
substantial grounds for believing that, as a neocgsand foreseeable consequence of the
applicant being removed from Australia to a rege@vtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant’s protection visa
application.The Tribunal also has had regard to the materfatned to in the delegate’s
decision, and other material available to it fromaage of sources.

Theapplicant appeared before the Tribunal [in] ApAL2 to give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Telugu and English languages.

The applicant is a [age deleted: s.431(2)] man frtyderabad where he completed his
schooling in 2005. He later studied multimedia abllege. His mother and older [sibling]
remain in India (his father has died, the applicaid at the Tribunal hearing that this was
long ago and because of a health issue). He stakes protection visa application that he
speaks and reads and writes [a number of languageg]ives his religion as Hindu and his
ethnicity as Telegu. The applicant arrived in Aalsa [in] July 2008 with a passport issued
in Hyderabad [in] January 2006 and a student wsudy in Australia. A further student
visa was issued [in] October 2010 valid until Debem2011.

Movement records show that the applicant was oeit&igstralia from [May] to [July] 2011.

A statement accompanied the application:

1. Telanga is one of 23 districts in Andhra Pradestli& this was part of the
Nizams region. India after achieving its indeperodeim 1947 put an end to
Nizams rule. Previously, Andhra Pradesh and Madeas together, but Andhra
Pradesh was separated from Madras as a resuk apttation from Potti Sri
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Ramulu in 1956. The Telangana people feared thénvsites, as they were more
educated that the Telangana people.

I was born in Andhra Pradesh and came to Hyderalb@d | was [age] years

old. My family settled in Hyderabad which is nowart of Telangana. My
parents are from Andhra who settled in Hyderabat@siness purposes. Our
state has different political parties such as CesgrTDP and other small parties.

In 1969, the Telangana movement was elevated uhddeadership of
Marrichenna Reddy and by Telangana Praja Samitbhwibad to the death of
many protesters, as a result of massive violendeshaoting of protesters.

After that time the movement lost its importanceMarri Chenna Reddy went
on and merged the party with the Congress party. nwas made Chief
Minister by Indira Gandhi. However, it was Mr. Kakuntala Chandra Sekhar
who initiated this movement, who eventually qudnfrthe Telugu Desam party
and formed the Telangana Rastra Samithi in 2001.

In 2004, the All India National Congress Party pised Mr. K.G. Rao a separate
Telangana party, but later changed its mind.

Late in 2007 KCR criticised the then CM Mr. Konizebsaiah and demanding a
separate Telangana state, despite the ill heattiedPresident of the Congress
Party, Sonia Gandhi. He addressed the Telangarmepstating that they could
not stop the Telangana agitation for any reasopittethe deaths of thousands of
Telangana youth.

A famous protégé, Mr, Jayasankar lead the Telangemvement stating that
Telangana must be achieved under any circumstadoegever, the sudden
death of Mr. Jayashankar touched the hearts of malangana people, but the
desperate attempts by many Andhra Pradesh peosgliepdhis movement as
they feared that jobs and investment would be djinfier the Telangana leaders
stood by their oath to bring a separate Telangtate.s

It was Mr.Chandrasekhar who put the pressure omthaement after the Union
Home Minister Mr. P. Chidambaram announced a sépdlangana state in the
parliament, but later withdrawing his statementpiteshe pressure from his
fellow ministers and the supreme commander Mrs&@Ga@indhi who worked
against the movement because of the investmemtsAradhra Pradesh leaders
on Hyderabad, the capital of Andhra Pradesh whiab w the Telangana region.
Later on many situations arose in Telangana faparmate state.

Even they created awareness among the people by goime films that
favoured Telangana. Many people started prote&ting separate Telangana.
This gave a chance to the leaders of Andhra Pradegieate some problems so
as to protect their investments in Hyderabad. Theesders started rioting and
creating violence by inspiring the common peoplstick together and that was
the best way to save their money.

Many Telangana people died because of the greexdirieke Andhra Pradesh
leaders who created violence, despite what thelpemmted. The majority of
the leaders were in favour of a separate Telandandhe Andhra Pradesh
leaders opposed the movement.



11.

12.

13.

14.

15.

16.

17.

18.

Even the Government which was the Congress pattg pammittee called Sri
Krishna committee which constitutes eminent Supr@wmert judges, but even
they could not come up with an answer.

| joined as a [senior youth officer] with the Coegs Party when | was [age
deleted: s.431(2)] years old and continued withpiduy until 2008 (from 2000 -
2008). | participated in several activities as[genior youth officer]. Now, the
ruling party Congress is against Telangana. Ag #langana agitation reaches its
peak, the Telangana leaders and supporters foredd lmave my home, as | was
from the Andhra region. | worked with the Congrpasty which was opposed to
the Telangana agitation. There is no chance afdiun the Andhra region as
there is left over there. The chances of livingdiderabad (Telangana) became
worse because of this Telangana agitation. Als&wgrwith the Congress party
as a [senior youth officer] worsened my conditiotetad a stable and peaceful
life which | never expected in my life.

I am in fear of those Telangana members and sugostho threatened me and
my family. | was threatened that | should leavehuyse, leave my job and leave
the area. | supported the Congress & Andhra padytlae Telangana party or
Telangana Rashtra Samiti (TRS), who want a separaite were violently
opposed to my party. The Congress party was thg pepower of our state.

My mother was the owner of a [contracting business] | was employed in that
family business. Our business was constantly atthbly these Telangana
supporters who damaged the factory by breaking eviusdand burning vehicles.

The Andhra party was led by Chandra Babu Naiduwesdupported the party
because we are Andhra people who came to the Tadlardjstrict. However,
when living in my homeland, we were harassed arehtbned by Telangana
supporters who wanted me to fly a Telangana flaggrear and if | did not do it,
my car would be damaged and | would be beaten ngfused to follow their
threats and as a result my car was damaged ansl asgaulted. My mother was
also threatened, harassed and assaulted and tayfaas damaged as was the
machinery in the factory.

We made numerous complaints to the police, but thely no action, as they said
we cannot identify the people who assaulted ussé&lpeoblems continued and
after suffering persistent problems with these figéma supporters, | came to
Australia in July 2008.

The violence is still going on today and | was giweshock when | returned to
India in May 2011for my vacation. Because of thigsees, | was stabbed by
some of the Telangana supporters where the violsmmntinuing and | was
severely injured during my visit to my hometowrste my family. It was there
where | was seriously injured and my vehicle wasgletely damaged.

The recent stabbings and life threatening situatiban | went back to my place
three months ago made me feel much more about fety @mncerns. My mother
was in shock after seeing the above mentionedéntsdand she was hospitalised
for depression. But all her efforts for my betteture went in vain after these
incidents Even if | go back to my country | worgt &ble to save my life as things
will get worse. This was proved during my lastisimy country. | don't even
have faith with my party members, as they evemdidry and save me from the
situation which happened earlier. | even lost faiith the authorities as they are
not interested in protecting people because ointffigence and pressure of the
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political leaders, who want to save their own [iciditleadership. Hence | request
the Australian authorities to save me and my ldeduse of the conditions which
prevail in my country.

19. After recovering from my injury, | returned to Aualia, but | have still not
recovered from the incident. My mother spent sdvakhs of rupees for my
treatment and she was worried about my future aisp

20. | say that | am in fear of persecution if | am fddo return to my hometown and
the government cannot guarantee my safety. These theen outbreaks of
communal violence in Hyderabad in the past. Thexeewiots in Hyderabad in
March 2010 and the US State Department has repitréedhe riots in March
2010 were the worst communal violence in Hyderdbadio decades (US State
Department, International Religious Freedom Rep01i0 in relation to India,
Section lll. Status of Societal Respect for Religi¢-reedom).

21. The most recent US State Department, in its mesintereport on India's human
rights practices, draws attention to widespreadblpras within the country's
police forces, including illegal conduct. Corruptim the police force was
pervasive, which several government officials aekedged, according to a May
4 HRW report on police abuse. Officers at all Isvatted with impunity, and
officials rarely held them accountable for illegations. When a court found an
officer guilty of a crime, the punishment often veagansfer. Human rights
activists and NGOs reported that citizens oftentogohy bribes to receive police
services.

The applicant states in his protection visa appboathat he will provide later a ‘political
party letter’; other supporting information desedbas Internet articles and photos; and a
medical report.

Copies of eight photographs were provided by th#iegnt in support of the application:
seven are described as ‘photographs of the pdlgitation’ in his state (ff 40 — 46 of the
Department’s file). These show rioting. One phoapd is of a vehicle, the applicant claims
it was his, being attacked (f 47 of the Departngfitg).

[In] March 2012 the Tribunal received a five patgeament:

1. It is stated by the delegate that the fact myherhas not moved away from
Hyderabad and the fact that | returned to Indislay 2011 and stayed for 2 months
is inconsistent with a fear of persecution and amitees my credibility.

2. In response, | say that my mother was the owharcontracting business], a
business which she had been involved in for a namwbgears and was the family's
primary source of income and | was employed in thiaily business. It is rather
simplistic to make a conclusion that the familyeapending the majority of its life

in that area, should just pack up and leave anunieke a new start in life. Given
the political problems in the area, it has justdme a part of life and you live in hope
that the problems will resolve and the governmaeiatits agencies such as the police
will take action against these people.

| returned to India in May 2011 in belief that Tiegmna agitation has came to safer
zone for Andhraites so | booked one way ticketampletely get back to my
hometown | enclosed my proof ticket. | kept a vieny profile, news still got out that
I was in the area. The fact that | was able to m#ira low profile till [May]. [In]
May] afternoon the activists attacked me and myhmiowhilst returning back to my



residence. Then in fear of prosecution | fled tocal lodge and stayed in the lodge
for 24 days, [in] June at around 9pm two activégtacked me in the lodge and started
abusing me and attacked me with all possible mevtidhgs. | luckily escaped this
attack with small bruises and injuries. This lifiedatening situation made up my

mind to leave the country as soon as possibletatbtiowing mid night [in] June at
around | am | reached my house to collect my passypal my luggage. At around
5am in the morning the seven drunken anti actiestered my house and attacked
with bottles and weapons till | felt unconsciousiehineeded urgent attention, that
early hours | was admitted in to a local hospitakve | was treated for my [cuts].

3. I am happy to provide the delegate with furihésrmation and documentation
that | was a member of the Congress party, thédsgauth officer] and the fact |
was actively involved in politics. | am also hagpyprovide the delegate with all
information about my duties and responsibilitie$sanior youth officer].
Unfortunately, | never ever received such a ldtten the delegate requesting |
present myself for an interview. If | had receigath a letter wanting more
information about the above topics, | would haverbmore than happy to provide
the required answers. That as to not providingifipaelates, details of the various
threats or attacks and support documentation froctotls and the police, | am not a
migration expert, this is the first time that | leanade an application for a protection
visa and | have no knowledge of what to include &hdt not to include. The
delegate concludes that there are a number ofssgen which it requires a good
deal more detailed evidence and | am now happyadaigie such information.

4. The delegate concludes that | was invited tdamirihe department to further
discuss my claims and | did not do so and thaveHseen given ample opportunity to
respond to the department and present my arguraedtevidence. That in response
| say that | never ever received such a letteyesting that | attend for an interview.

I have stayed at the same address for the lasydars and | received the final
decision of the delegate at this address.

5. The delegate also concludes that my fear cdyatell founded in that | was
prepared to risk returning to which | claimed tarfér serious harm. In response, |
say that it was not the country that | feared r@tg to, but the Telangana members
and supporters who lived in the Hyderabad are&ewiiise, earlier on in her reasons
the delegate states that | was able to obtaindianrpassport in my correct name and
| was permitted to leave India lawfully. The Indiauthorities were not persecuting
me and were not after me for any reason whatsotharefore | could enter and
depart the country without any problems from theharities. | was well aware of the
previous problems that | had encountered with Tggdaa members/supporters in the
past and | refer to and repeat the answer in papad2.

6. The Delegate concludes that | arrived in Austria July 2008 and lodged my
application for a protection visa in September 20Therefore the fact | delayed my
application for so long indicates serious concatsut the gravity and credibility of
my claims.

7. In response | say that when | came to Austmaliluly 2008, the sole reason that |
came to Australia was to study and subsequentlyearin Australia on a student
visa. | had no knowledge about protection visasl@w and when you could apply
for one. Unfortunately, my study was affected byaber of factors and | was
unable to complete my studies. It was only aftgrstiadent visa was cancelled, that
it was drawn to my attention that | could apply &oprotection visa.



8. | say that the delegate is wrong when she cdeslthat | have not been
threatened or attacked by Telangana members obsigpp because | am a member
of the Congress party or that | am at risk in ttteife of being persecuted.

9. That in response to the delegate’s concludimuiastate protection, the delegate
again states that given | did not contact the depart for an interview, she was
unable to investigate further reasons why | hadh sulelief. | have already stated
my reasons in previous paragraphs, but | now gtatdndian authorities, such as the
police are very reluctant to take action in arehena they are vulnerable to attacks
by strong political forces. The police presendad&ing in certain areas and many of
these police stations are undermanned. The palecepen to corruption and this is
well documented in various reports.

10. I also refer you to the Migration Amendmenoiiiplementary Protection Act
2011) (the CP Act). The act is amended by the CRd\

a. Introduce complementary protection arrangemerasiow all claims by
visa applicants that may engage Australia’s noouleiment obligations
under the relevant human rights instruments.

b. Provide relevant tests and definitions for idfgimg whether a non citizen
is eligible for a protection visa on the basis thate are substantial grounds
for believing that as a necessary and foreseeablgequence of the non
citizen being removed from Australia to a receiviragintry there is a real
risk that the non citizen will suffer significanatm.

C. Provide for a criterion for the grant of a patien visa in
circumstances where a non citizen has been fountb e owed protection
obligations under the refugees convention, buMhester has substantial
grounds for believing that as a hecessary anddesdde consequence of the
non citizen being removed from Australia to a reicey country, there is a
real risk that the non citizen will suffer signdict harm.

d. Ensure that only non citizens who engage Auatsaton
refoulement obligations will be eligible for a pection visa on
complementary protection grounds, by specifyingaiercircumstances in
which a non citizen will be taken not to face d resk of suffering

significant harm. These circumstances include wtieeéMinister is satisfied
that: it would be reasonable for the non citizerelocate to an area of the
country of which they are a national or habituaigdent where there would
not be a real risk that the non citizen will suféagnificant harm or where the
non citizen could obtain from an authority of ttwuntry, protection such that
there would not be a real risk that the non citi@hsuffer significant harm
or where the real risk is one that is faced onlyH®ypopulation of the
country generally and is not faced by the non eitipersonally.

28. The applicant submitted four documents at the tifithe Tribunal hearing:

. a medical certificate dated [June] 2011 from [api@ad] in Hyderabad in which [the
doctor] certifies that the applicant was undertneatment and was advised to bed rest
for 15 days’;

. a letter from [Mr A], [a senior official] of NSUI'National Student’s Union of India’)
which is not dated and which states that the agptiand ‘his family are strong
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supporters of the Congress Party in [Village 1k whs appointed as a youth
coordinator in May of the year 2000 for NSUI sirtiken he actively involved in
political activities like “public campaigning” fahe Congress Party in and around
[Village 1] and he is well known in the district aswuge supporter. | am aware that he
was attacked by political opponents in 2008 andstistained severe injuries’;

. an airline eticket showing that the applicant wasked to fly from Melbourne to
Hyderabad [in] May 2011 returning to Melbourne [injly 2011; and

. an article from Wikipedia about Dr Jayaprakash Manawhich describes his
involvement as a member of the Andhra Pradesh lagigis Assembly and which
reports that on 17 February 2011 he was attacketeassembly premises by
members of the Telangan Rashtra Samithi (TRS)gipdicant explained that he was
submitting this document to show that the TRS dtach people).

At the Tribunal hearing, the applicant said thagialis father's death his mother had taken
over the business. It had been successful and getpbibout 60 people. The applicant said
that he had finished school in 2005 and had stdnitedtudies towards a degree but after two
years stopped that and went to work with his moitihéine business doing driving an
administrative work. He worked there for about tyears before he came to Australia in
July 2008. Here he studied English and a [Cedtifitbut had stopped studying for his
Diploma, he said because he was depressed andreatutdncentrate because of what his
mother was telling him about her troubles. He wadrka [kitchen] here on a casual basis.

The applicant confirmed that he supported the GesgyParty. He said he had joined in 2001
when he was [age deleted: s.431(2)] and still labsk | asked the applicant about joining as
the [senior youth officer]. He said that his fayrtilad a name in the area and that his father
had been involved with the Party; his father's naglped the applicant to become the
[senior youth officer] when he joined. Respondiogny questions about joining and being
the [senior youth officer] straight away, the apaiit then said he had first worked under the
Secretary for a few days over a month or two belb@iag made the [senior youth officer].

He said his mother gave money to the party for teilnecome the [senior youth officer]. |
asked the applicant what he had done when he wdsngainder the Secretary and he said
his work had involved distributing money to otheyathering people together and meetings
and organising rallies. He said that, on the bafsiss father's name and his mother's money,
he soon took on the role of [senior youth officéifplacing another person who had had the
role for about two years (the applicant said theg person then joined the TRS). The
applicant said that the leaders had decided thrabpevas not doing enough and so replaced
him with the applicant. | asked the applicant hoanpnmembers were in his branch and he
said there were 400 people in the Youth Wing inanes.

The applicant confirmed that he had held the pwsitif [senior youth officer] from 2001 (he
also said 2000) until 2008. | asked the applicamatvthe role involved and he spoke about
canvassing during local government elections anshigkthat a secretary and a vice president
were working [with] him and he allocated tasksherh such as arranging the facilities and
refreshments for meetings which he said could temdéd by 1500 to 2000 people. He said
that he would arrange for state politicians, MLA&scome to his area to do things such as
open or dedicate a temple and talk to the crowdsgelections. The applicant was aware
that there are local, state and national levetgoekrnment in India. He said there was a state
assembly election in 2004 or 2005, won by the CesgParty, and a national election in
2007. I informed the applicant that | understoaat tih 2004 the national and state elections
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were held at the same time; the applicant saidi@ahay have forgotten and he had a bad
memory.

| asked the applicant if there had been any chgdleno his role as [senior youth officer] in
the some seven years he claims to have held tl#tqm having regard to the displacement
of the previous [senior youth officer] and to thppkcant’s evidence about the nature and
extent of his activities while he held the positidde said there had been and explained that
after about two years he asked his mother for theanto get people to come to meetings
and she was reluctant to do so. An MLA also saigvbuld not fund the applicant and there
were arguments about giving the role to somebosly. dlhe Vice President and Secretary did
not agree that that should occur and so the apyplgtayed until 2008.

In view of the letter from [Mr A] submitted at tearing, which the applicant said he
received after being notified that his protectiagsavapplication had been refused by the
Department, which stated that the applicant had lggointed a youth coordinator in May
2000 for the NSUI, | asked the applicant aboutimislvement in that organisation. He said
that a youth leader means being a student leadeg)giained that the NSUI belonged to the
Congress Party. He explained that the youth wintgeCongress Party is comprised not
only of students.

| asked the applicant about what it was about thieg@ess Party which he believed made it
the right party to govern. He explained that tagyhelped farmers, many of whom had
suffered when the TDP was in power. It was alsaréypgood for business. The applicant
explained that the main reason he supported thg wass because of his father’s
involvement; while his father had no official rolee had been in contact with party people,
gave donations; and was known as the Congress iidarty The applicant said that the
Congress Party was now in power in Andhra Pradesh.

The applicant confirmed that it was people fromphgy Telangan Rashtra Samithi (TRS)
who he feared would harm him. | asked the appliedrdgther the TRS had been in an
alliance with the Congress Party and he said itdesh but after a year or two they split over
the issue of whether there should be a separdeefetal elengana which the Congress Party
failed to deliver. The applicant said that the T8 been getting stronger.

| asked the applicant when his problems startechanghid it was in 2007. He said before
then there had been small issues when TRS youthsaid things like you should leave here,
sometimes involving being held by the collar andkgm to in a vulgar way. The applicant
said while these things sometimes happened to pdaple, he was the main target because
he was [a senior youth officer] of the CongresgyParhis area.

| asked the applicant what he thought promptedh#ttassment to become more serious in
2007. He said that there were local elections thire applicant described an incident which
occurred in February or March 2007 when he andrsttenvassing door-to-door for the
Congress Party came across TRS supporters canydssthat party. They swore at the
applicant and his associates and hit them anddctidem nasty names; the applicant was hit
and [Mr B] a Congress Party member elected todbal Igovernment of the area, who was
also present, took the applicant to report whatdwulirred to the police. Even though the
applicant was able to tell the police who had hurt, the police did not catch them, the
applicant said because of bribery.
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The applicant said that [Mr B] suggested that fhyaliaant keep a low profile and the
applicant did so for a while although he still wémtvork. One evening his mother asked to
go to the shop and while doing so the applicantecaanoss a group of TRS people who
approached the applicant and hit him hurting hgs k@nd loosening a tooth. After this he
went to stay with an aunt in a different area otlelyabad for a week. He said that his
presence at his aunt’s place was noticed and saiyeblal his mother that people were
coming for him. The applicant therefore left andhtv® his grandparents’ village where he
stayed for a week before returning home to his ergh The applicant said that he had not
written about this before, that he did not havénéerview with the Department, and that he
did not have a lawyer but had been assisted hgrdfr

The applicant said that nothing much else happeméadn in 2007 because [Mr B] had
gathered the two groups and it had been agreee Waild be no more fighting. Things
were quiet for a while. The applicant said he wastiouously attacked during 2008 before
coming to Australia in July. He said that [in] dany 2008 people surrounded his car while
he was in it and said there had been so many intsdwrit still the applicant had not resigned
as [a senior youth officer] and that he had todeidne area or they would kill him The
applicant said that he told the people that helweas there too and they said they would not
leave him alone and they hit him and stabbed hiimnibther became afraid for the
applicant’s safety.

The applicant said that it was in March 2008 thiaSTpeople came to his home to attack him;
he said they broke flowerpots and tried to kickapelicant but missed and broke a window;
and that they kicked the applicant. He said he weehbspital for a couple of days. He said
that the people also told his mother that they wgeiag to kill the applicant. He said that
every day there were threats against him. | sattlé applicant that | found it difficult to
believe that threats were made every day He said RS people wanted him to leave and
they wanted their party to be stronger in the atda.said that the former [senior youth
officer], displaced from office when the applicaobk over in 2000 or 2001 when he was
[age deleted: s.431(2)], was a TRS youth leademaarded his party to be strong in the area.

The applicant said that TRS people came againstbdiise and once, while he was on the
road, they took him to a barbershop and shavelldad. He said he was attacked on another
occasion.

| asked the applicant if he had gone to the pdlweut any of the incidents which occurred in
2007 and 2008. He said that his mother had congadatio the police after he was stabbed and
hospitalised, in January 2008. No police reporteeviedged in respect of the later incidents
which the applicant claims occurred at his homelaasked him why that was so. He said
because they had already been to the police marggtand that an inspector at the police
station was a supporter of the TRS and relatets fse&nior youth officer]. The applicant
provided no police reports in support of his pratectclaims.

| asked the applicant about his return to Hyderdbadome two months from mid-May

2011. He confirmed that the photograph of the eebpshing a car was a photograph of his
car. | asked the applicant if he had been af@i@turn and he said he thought the fights
would be over. | said to the applicant that it wasd to see that TRS people would still be
interested in him after three years especiallyrmgivat he was no longer [a senior youth
officer] of the Congress Party in the area. Hd #aat is what he had thought and that he had
for 15 days stayed at home and kept a low prdfieewent out [in] May 2011 with his

mother and claims that he was attacked by a TR&teand three associates. | asked the
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applicant if he had come across these people hgteatcand he said they had information
that he was in India. The applicant was pulledhisyshirt collar, kicked and hit in the attack
and he went to stay in a hotel where they agaatkdid him after 15 days, this time by
hitting him with pipes. He went home that night they came again, this time injuring his
wrist.

The applicant said that he feared that he woulkideapped killed and harassed if he were to
return to India; that there was nowhere to whichl@¢oelocate; that anything could happen to
him; and that he would live be living in fear if m@re to return. He said that his mother was
successful and that his family had money and a gande and there was no reason for him
to come to Australia as a refugee unless his fgare genuine.

| asked the applicant about what he had writteémsrstatement about communal violence in
Hyderabad. He explained that the conflict had bHestween Hindus and Muslims and
between political parties.

| advised the applicant that it was difficult foerto see that the political profile he had was
SO potent so as to prompt the continuing threadshanassment he claims to have
experienced. He said that he was targeted and viceuédyain. | also said to the applicant that
what he had described seem to me to be essemtiediiand that he had been able to avoid
trouble by living away from the area where his neotlived, including in his grandparents’
village and at hotel. | said that Hyderabad wasrg big city and it seemed to me that he
could live in another part of it or in another dityAndhra Pradesh. The applicant said that if
he moved, he said for example to Maharashtra, wikd¢he evidence that TRS people would
not trace him and he believed that the people vatbthreatened and harassed him in Andhra
Pradesh regarded him with enmity.

| raised with the applicant whether it would bes@aable in his circumstances for him to
move to live in an area other than that where togher lived. He asked how could he leave
his mother and that to do so would be very hardhiior; he said that if he lived elsewhere
they would attack his mother and that they weredoitg anything to his mother because he
was overseas. | asked the applicant what theylbad to his mother and he said that after he
came to Australia, they went to her home and hadbhlssr and pressed her to tell them where
the applicant was. The applicant said they kickexdamd she was helped by neighbours. He
said she did not go to the police. | said to thaliapnt that | found this account difficult to
accept: on his own evidence, his mother was a gsaral businesswoman and it was hard to
see that she would not seek the assistance obtloe in such circumstances. He said that
they had gone to the police in the past and notwiagydone and the police can do anything
they like and want bribes. He said that the pddi@esubject to political influence in
determining how to respond to reports.

| note that the applicant did not attend an inawand he said he had not received the
invitation to do so. At the hearing, | showed tpplecant the letter and he appeared to
recognise it. The Department’s file includes a copthe six page letter dated [September]
2011 which was sent to the applicant by the DepamtmThere were apparently eight
attachments to that letter; one is headed ‘Redaestformation — Detailed Information’ and
at the very end of that two-page document is aihgdthvitation to interview’ which

advises the applicant to contact the Departmerttinvgeven days of receiving the letter if he
wishes to attend an interview. The placement af ithiitation in the correspondence to the
applicant does not seem to me to reflect the inapo#g of the opportunity to attend an
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interview and it is not surprising that an applicaray not notice and appreciate its
significance.

| advised the applicant that he could have a fuitve weeks to provide documentary
evidence in support of his claims, in particulaidence that reports were given to the police
and more detailed information about the injuriesapplicant claims to have sustained when
he was attacked. | said that if it was unable taiolthem within two weeks he could seek a
short extension. No material has been receivad the applicant, nor any request for an
extension of time for his to do so. | have thereforoceeded to decide on the review
application on the basis of the material before me.

The Congress Party won a second consecutive teoffige at the 2009 election for the
Andhra Pradesh legislature (‘Congress returnedndhta PradeshThaindian News 16 May
2009). The Indian Youth Congress is the party’'stigaving, has more than 2 million
members and has branches all over the countryi@tndouth Congress’ Wikipedia).

Andhra Pradesh is one of the largest states imIn@lhe main ethnic group is Telegu and the
main religion is Hindu (‘Andhra Pradesh’ Wikipediatate boundaries can be redrawn and

new states have been formed from time to timedialn The government announced in 2009
that a new state of Telangana would be creatediytterabad as its capital (‘India to create

new southern state of Telengana’ BBC News 10 Deee@®09) but progress has stalled and
marked political divisions are apparent (‘Indiagggists options over ‘Telangana state”

BBC News 6 January 2011).

FINDINGS AND REASONS

| accept the applicant is a supporter of the CagjRarty and may have attended gatherings
and rallies from time to time. | also accept tpplecant’s account of the circumstances of his
family and that his father, who died a long tim@agas a strong Congress Party supporter
as is his mother.

| have considered the applicant’s evidence abauh#ture and extent of his activities in
support of the Congress Party. He claims to haes lja senior youth officer] of the
Congress Party in his area from very soon aftgoined at aged [age deleted: s.431(2)] until
he came to Australia in 2008, so for some seversydde said a vice president and a
secretary worked [with] him; that he canvassedHerParty during elections; that he was
involved in organising meetings and rallies whichild be attended by up to 2000 people;
and that the leaders decided to install the apptiicathe role of [senior youth officer]
because the previous incumbent had not been domggh. The applicant said he was able
to become [a senior youth officer]Wing in his aed@most immediately because of the name
of his father and because his mother gave monthetparty for the applicant to [get this
position]. He worked under the Secretary for asperiod and was then [given the position
of senior youth officer]. He said there had bekallenges to his role and he described one
such episode which followed his mother being relotto give money for people to come to
meetings.

There are difficulties with the credibility of thescount. The Indian Youth Congress, the
youth wing of the Congress Party, is large and msgal political entity. The applicant said
that there were 400 members in his area. | daootpt that such an organisation would
have removed a person who may not have been denygmell in the role and replaced that
person with a [age deleted: s.431(2)] year oldyas the applicant, just because of his
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father's name and money his mother provided. Tpdi@ant’'s account of what the Congress
Party stood for was very superficial for a persdrowad been the leader for some seven
years of a 400-strong branch of a major politicaty in a major city in a state where itis in
power.

As well, the applicant claimed to the Tribunaltigiy through a letter he submitted to the
Tribunal from [Mr A], that he had also been invalvia the National Student’s Union of
India (NSUI) having been appointed a youth coortinaith that organisation in May 2000
(the applicant would have been [age deleted: s2B1(At the hearing, the applicant said
that being a youth leader means being a studetéieand appeared to not to distinguish
between the two organisations although he recodniss the Indian Youth Congress
included a broader membership than just studertie. applicant is correct in saying that the
NSUI is affiliated with the Congress Party but thdian Youth Congress and the NSUI are
separate organisations. The applicant made nmslai his protection visa application of
having any involvement with the NSUI and there wathing in his evidence at the Tribunal
hearing that he did apart from [Mr A]’s letterdd not accept that the applicant was involved
in NSUI as a youth coordinator and | give whataglsabout this in the letter from [Mr A]
little weight.

As already stated, | accept that the applicantaupphe Congress Party and he may have
attended gatherings and rallies from time to tirhaccept that the main reason for
supporting the party was because his father had doras does his mother. | consider that
the applicant has fabricated the evidence aboutdhé&e and extent of his own involvement
in the Party and being [a senior youth officerhia area.

| note that the question of whether Telangana shbela separate state in India has been a
continuing issue in Andhra Pradesh politics. Qheryears, political parties have formed
around the issue and it has attracted significaptfar support as well as strong opposition.
Major parties have made promises which had not kepth There have been violent
conflicts as advocates for a separate state hageigaitheir cause. The question of whether
Telangana should be a separate state remains golitieal issue.

It is against this background, and the evidenceith® nature and extent of the applicant's
role with the Congress Party, that | have consiiléne applicant’s claims of being targeted
by TRS people.

The applicant claimed that before the trouble lagnwéd occurred in 2007 there had been
small issues when TRS youths had said things kkshould leave, sometimes involving the
applicant being held by the collar and spoken teuilgar way. | understand that politics in
India, particularly when young people are invohaed about an issue as divisive as the
creation of a separate state of Telangana, canrmucted in a robust manner and involve
verbal and physical harassment of the kind desgiilyethe applicant. The applicant has said
that he was a particular target for such treatrbenduse he was [a senior youth officer] of
the Congress Party in his area, a claim | havewoogépted as credible. However, even if the
applicant, as a supporter of the Congress Party trgated in the way described, such
conduct falls short of that necessary to show peitgan as the term is applied in Australia's
refugee law. The evidence does not indicate treapplicant came to serious harm on this
account.

After careful consideration of all of the evidentbave come to the view that there are
difficulties with the credibility of the applicarst’account of the more serious harm,
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harassment and threats which he has claimed odcur2007, 2008, when he returned home
in 2011, and when he has been in Australia.

The applicant told me at the Tribunal hearing thatproblems became more serious in 2007
when local elections were held. The applicant deedrverbal abuse and an assault in
February or March 2007 and demands by TRS peogtéhthresign as [a senior youth

officer] and leave the area or he would be killédter, the applicant was assaulted by TRS
people. He said he went to stay with an aunt boteone told his mother people were
coming for him and he then went to stay at his dpanents’ village; altogether at this time,
he was away for two weeks before returning honteganother's place. What the applicant
described relies on his evidence of being targaselé senior youth officer] of the Congress
Party, a claim | find wholly not credible. It follvs that | do not accept that TRS people
demanded that he resign from this role.

After a period of peace between the TRS and Coadragty people apparently brokered by a
Congress Party leader, the applicant said at tagrtgethat he was continuously attacked in
2008 before he came to Australia which was in fhdy year. The applicant claims that he
was threatened in January 2008 and was also hgtabed. In March 2008 TRS people
came to his home and damaged things and kickeajpgbiecant which led him to go to

hospital for a couple of days. No evidence of gresod in hospital has been provided. The
applicant said that every day there were threasaghim. Once they had his head shaved
and he was on another occasion attacked.

The applicant’s evidence about reporting to theécpahbout what happened to him and to his
mother and to their property has been in my mindres/e considered whether he has been
truthful in what he has submitted in support of¢cleam for Australia’s protection. The
applicant said that the assault of February or ka@07 was reported to the police, with the
name of the culprit, but the police did not cateé person, the applicant thinks because of
bribery. He said his mother reported the assahithvhe claims occurred in January 2008
but that other incidents, some very nasty if timere not reported. No evidence of police
reports has been submitted by the applicant. Pppécant claims that his family is

prominent in the area of Hyderabad where he litrest, his father's name is well known and
that his mother runs a successful business. Tiegyha says, known supporters of the party
in government in the state. In this context, hdo consider that such a family would have
been reluctant to seek police help when the apgli@ad his mother were physically attacked
and harassed and their property damaged. Indtsnsént to the Tribunal, the applicant
states that the police are reluctant to take actioere they are ‘vulnerable to attacks by
strong political forces’ and he has said that orspeéctor at the police station had connections
to the TRS. | accept that the police in Indiarmotalways adequately resourced and that
corruption and the inappropriate use of politicdluence is far from unknown. But | do not
consider it at all likely that only two incidentsrxang so many, involving serious violence
and property damage, would not have led the apyl&ad his mother to call or go to the
police had the incidents in fact occurred.

| have considered the applicant’s account of betagbed and his vehicle damaged when he
returned to India in May 2011 for a vacation. Hpplicant said that [in] May he and his
mother were attacked on their way home by people kéhsaid had learned he was back in
India. He went to stay elsewhere for 24 days.ai@ i a lodge or hotel, but [in] June 2011
the applicant claims that ‘two activists’ attacketh there. The following night he went
home to collect his things but seven activists ctortégs home early the next morning and
attacked the applicant leading him to be unconscand hospitalised. | note the certificate
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from the [Hospital] provided to the Tribunal bus#ays nothing about what the applicant was
being treated for. In the context of all of thed®nce, | give it little weight. | also note the
photo of a car being damaged but the only evidémateit is the applicant’s car is that the
applicant says it is. Having regard to his crddibon other matters, the photograph of the
car being hit has little weight.

In the context of talking with the applicant abautether he could relocate away from the
area where he had lived and where he had claimedvi® been targeted by TRS supporters,
the applicant said that if he lived elsewhere tRSTpeople would attack his mother and they
were not doing anything to her at present becaaseds overseas. He said that TRS people
had gone to her home and pressed her to tell theenenthe applicant was and that they had
kicked her.

| do not accept that the nature and extent of fipi@ant’s political activity, nor his
connection to the Congress Party through his falpast involvement, was of a character to
have prompted the sustained threats and harastmméiais described occurred since 2007. |
do not accept the applicant’s claims about beingatened, harassed and physically harmed
prior to coming to Australia in 2008 nor when haurged in 2011. And | do not accept that
TRS people have harassed and harmed his motheeyapriessed her to tell them of the
applicant’s whereabouts. On the evidence beford o not accept that the applicant
experienced serious harm, of the kind exemplifred.91R(2) of the Act, on account of his
political opinion in support of the Congress Pamtyor any other Convention reason.

Considering claims of an applicant’s past expeesns only part of the Tribunal’s task and
relevant primarily to assist it in looking forwata consider what would happen to the
applicant if he were to return to his country andi¢termine, on the basis of all of the
evidence, whether there is a real chance that hdwace persecution for a Convention
reason upon return now or in the reasonably foeddeduture. If the Tribunal comes to the
view that there is not such a chance, then theufebmust look to see if there are substantial
grounds for believing that there is a real risk thawill suffer significant harm in the event
that he returns to India.

The applicant has claimed that he fears that hddimeikidnapped, killed and harassed if he
were to return to India on account of his involveitneith the Congress Party and that he
feared TRS people would do this to him. Having adbered all of the evidence before me, |
consider that the chance of the applicant expengrany such treatment for the reasons he
has given in his protection claims to be very resvatd insubstantial. The nature and extent
of the applicant’s political activity and his asgdion with the Congress Party has not been
of a character to have prompted the sustainedtthaesa harassment he has described and |
have found that he has not experienced any adeersequences for reasons political in the
past.

The applicant may seek to take part in activitiresupport of the Congress Party if he returns
to Hyderabad, or if he lives elsewhere in Indiadid is a robust democracy with regular
elections to various levels of government and lange organised political parties. There is a
high level of participation in political debate aimdelections. There can be scuffles and fights
at rallies and in the conduct of political activiiyt such treatment does not mean that what a
person experiences is of a seriousness so as satata persecution. The applicant
submitted an article which reported on TRS peotikcking an MLA at the Andhra Pradesh
Legislative Assembly premises in February 2011 lsand aware of other incidents of
politically motivated violence which have been repd. The applicant’s political profile,
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however, is nothing like that of an MLA or of a pen with a leadership role; he is not more
than an ordinary supporter of one of the largedtranst successful parties in India. | do not
consider that there is anything more than a remioé®ce that he could come to serious harm
while taking part in activities in support of them@ress Party upon return to India, now or in
the reasonably foreseeable future.

In his statement lodged in support of the protectisa application, the applicant referred to
outbreaks of communal violence in Hyderabad ansia that this meant between Hindus
and Muslims and between political parties. | docansider that there is a real chance that
the applicant would be caught up in such violeheehas not claimed that he fears harm on
account of his religion and | have rejected hisnatato have been harmed on account of his
political activity. The chance that the applicammuld be caught up in outbreaks of
generalised violence of the kind he mentionednsate.

The applicant has described himself as an Adhaaiteclaimed that his family moved to
Hyderabad, part of what may become Telangana, Wwhemas a child. | have considered
whether the applicant's non-Telangana origin hagdiaations for him in the event that he
would to return to Hyderabad. The applicant wasnty aware of the demands for a separate
state of Telangana, an issue long on the agendanfitinra Pradesh and the national
government of India although there are differingigyopositions among the major parties on
the matter. On the evidence before me, what hegiperelation to this matter in the
reasonably foreseeable future does not give riseréal chance that the applicant would face
treatment of a kind which could amount to persecutor a Convention reason.
Notwithstanding the views of many people in AndRradesh, and it appears the applicant,
on the issue, a claim that it would lead a persmh &is the applicant to face treatment
amounting to persecution is highly speculative dadfetched.

| have concluded that the applicant does not havellafounded fear of persecution for a
Convention reason upon return to India now or enrasonably foreseeable future. He does
not satisfy the refugee criterion for the granagdrotection visa.

In his statement to the Tribunal in support of ixdew application, the applicant drew
attention to the complementary protection critefionthe grant of a protection visa and |
have also considered whether there are substgndahds for believing that, as a necessary
and foreseeable consequence of the applicant bengved from Australia to India, there is
a real risk that he will suffer significant harnaving regard to the definition of a significant
harm in s.36(2A) of the Act as set out earlierhia butline of the relevant law. As well, |
have had in mind the evidence before me, and naynigs, about the applicant’s experiences
in India and what he fears might happen if he viemn@turn in particular in connection with
political activity he may undertake upon returneThaterial before me does not indicate that
what the applicant might face on account of histigal support for the Congress Party and
its policy positions in relation to Telangana, or &ny other reason, will involve a real risk of
him being arbitrarily deprived of his life; havintige death penalty carried out on him; or
being subjected to torture; or to cruel or inhurtraatment or punishment; or to degrading
treatment or punishment.

| have concluded that there are not substantialrgie for believing that, as a necessary and
foreseeable consequence of the applicant beinguenifoom Australia to India, there is a
real risk that the applicant will suffer signifidamarm. He does not satisfy the
complementary protection criterion for the grantgdrotection visa.
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CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satigifie
criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criteriros.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person to whom Australs pratection obligations under s.36(2)(aa).

There is no suggestion that the applicant satisfi@s(2) on the basis of being a member of
the same family unit as a person who satisfieq8)@) or (aa) and who holds a protection
visa. Accordingly, the applicant does not sattbiy criterion in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



