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Mr Justice Mitting:

Background

1.

AH is an Iraqgi national, who first arrived in thenited Kingdom on 2% July 2000
and claimed asylum. His claim was refused off @atober 2001, but he was granted
four years exceptional leave to remain. He traetb Iraq in June 2004 and returned
to the United Kingdom in September 2004. O 2@nuary 2005 he was detained
pending deportation to Iraq. He appealed to thectp Immigration Appeals
Commission. The Secretary of State withdrew hisisien to deport AH on 23
November 2005 and he was released from immigratetantion. As he left prison,
he was arrested under the Terrorism Act 2000 amdgell with terrorism offences.
He was tried at Woolwich Crown Court in August 2006n 29" August 2006, he
was acquitted of all charges. On®3luly 2006, the Secretary of State applied for
permission to make a non-derogating Control Ord@ermission was granted by
Sullivan J on the same date. The order was semedH on the day of his acquittal.
The order was renewed on"2July 2007 and modified to correct an error off 3dly
2007. On 1% April 2008, the obligations in the Control Ordeens significantly
relaxed. In these proceedings, AH challenges #aefary of State’s decision to
make the first Control Order by way of a review en&ection 3(10), appeals against
the Secretary of State’s decision to renew the @bfirder under Section 10(1) and
appeals against the Secretary of State’s refusahtuke the Control Order on the™6
September 2007 under Section 10(3)(a). The isseach case is whether or not the
decision of the Secretary of State was flawed: i&ec8(10) and (10)(4)(a). The
review of and appeal against the making and renefvéthe Control Order are not
academic: criminal proceedings have been undertagaimst AH, for breaches of
the order, which will lapse if the orders are quakrand the continuance of the order
in its varied form depends upon the lawfulnessefdriginal and renewed order.

The principal issues

2.

There are four principal issues:

i) Procedural: has AH been afforded at least the mumnrequirements of
procedural fairness to which he is entitled in éhpoceedings?

i) Substantive: is the Secretary of State’s decidiah AH has been involved in
terrorism-related activity flawed?

iii) Article 5: did the order as originally made andeewed deprive AH of his
liberty or merely restrict his liberty?

iv) Necessity: is the Secretary of State’s decision the making, renewal and
continuance in force of the Control Order is neags$or purposes connected
with protecting members of the public from a rigkeyrorism flawed?

There are subsidiary questions which | will deahwinder the appropriate head.

The Secretary of State's case

3.

The Secretary of State relies on four principaugis of suspicion:



i) AH collected and organised the remittance of fuledshe insurgency in Iraq

i) AH used anti-surveillance techniques, such as Heeai telephone kiosks to
make sensitive calls and erratic driving, to escapegeillance

iii) AH is an associate of BC (identified by name in @lesed Judgement), an
Islamist extremist based in the United Kingdom

iv) AH facilitated the travel of Mukhtar Ibrahim Saljzwan Majid and Shakeel
Ismail to Heathrow, for onward travel to Pakistan, 11" December 2004.
Their journey was for terrorism-related purposed &id knew or believed
that that was so.

Procedure

4.

Like all, or at least almost all, Control Order essthis case raises the vexed question
of what precisely is required to ensure that thetrodled person’s right to a fair trial

is secured when the Secretary of State reliesfgigntly on closed material. | will
not repeat the analysis which | undertook Secretary of State for the Home
Department v AN [2008] EWHC 372 (Admin). | repeat, and intendapply, the
conclusion which | reached in paragraph 9:

“the conclusion which | draw from the four speecloésthe
majority in MB is that unless, at a minimum, theeSial
Advocates are able to challenge the Secretary ate'St
grounds for suspicion on the basis of instructiémmsn the
controlled person which directly address their e8ak
features, the controlled person will not receive thir hearing
to which he is entitled except, perhaps, in thasees in which
he has no conceivable answer to them”.

Mr Starmer QC, AH's open advocate, accepts thadtilldtion, with one
gualification: that the possible exception in casewhich the controlled  person has

no conceivable answer does not exist. | was riehding in AN to state that | accepted
the existence of the exception, merely that it wagossible. | have read, and am persuaded
by, the Judgement of Stanley Burnton Beoretary of State for the Home Department

v AF (Number 2) [2008] EWHC 689 (Admin), and agree witis conclusion in
paragraph 32 that there is no such exception.

5.

Mr Starmer submits that the Secretary of State nusive, on balance of
probabilities, the facts upon which she founds feassonable suspicion. Mr Eadie
QC, for the Secretary of State, submits that teisam erroneous test. It is not
necessary for me to decide this issue, for reasdmsh will be apparent. The
approach which | have adopted applies the testifiich Mr Starmer contends.

Mr Starmer contends that in relation to the fisstue (money transfers), AH does not
know the case which he has to meet and is depoféde opportunity of doing so.
AH has given evidence that, if he were told theas@ans on which he was said to
have transferred money, he would, perhaps withhéhe of the Hawala sender whom
he used be able to allay the Secretary of Statisisision. Mr Eadie contends that the
bare statement of the ground of suspicion hasat) been sufficient to permit him to



advance his case: in part denial, and in partrtrester of funds to his wife, which the
Secretary of State acknowledges to have occurhmthing has prevented him from
obtaining the assistance of the Hawala sendere ifrbly wished to do so. After
evidence was complete, | expressed the provisiaeal, that AH had not been told
the essential features of this ground and wasmat position to give instructions to
the Special Advocates to challenge them; but Mri&adubmissions have persuaded
me that the issue is more finely balanced thardithaught. Because | have reached
firm conclusions on the remaining grounds, it is necessary for me to determine
whether or not the Secretary of State should beniptexd to rely on this ground. |
have not taken into account the open allegaticim@iclosed material which supports
it in reaching the decisions set out below. | @b understand Mr Starmer to suggest
that, if | take that course, AH’s right to a fanat of this issue will have been
infringed. It is not necessary for me to put theci®tary of State to an election
whether to rely on it or not.

On the remaining three grounds, | am satisfied tiwait essential features have been
disclosed to AH and he has had, and has takemphpertunity to attempt to rebut
them in detail. He has done so in his witnes®stant dated"Y March 2008 (3/852-
878) and in evidence given at the hearing. Inm@spect (the use of telephone kiosks
as a security measure on particular occasions)etfdence which he has given has
permitted the Special Advocates to demonstratettigaBecurity Service’s conclusion
was erroneous, so that the Secretary of Statengetaelies on that as a ground for
suspicion. He has had disclosed to him the suane logs for 22/23 October 2004
and 11/12 December 2004. That has prompted higivoa detailed account of his
activities on each night (3/868/7.14-7.30 and 3/868/5-6). He repeated this
detailed account in his evidence at the hearinge fhct that he does not know the
contents of the closed material has not in any imhipited him from doing so. He
has been told the essential features of the Segretia State’s case about his
relationship with BC and the nature and purposei®activities. He has been able to
give a detailed account about it (3/855-860/4) laasl repeated it in evidence. Again,
the fact that he does not know the contents otkbsed material on this issue has not
in any way inhibited him from advancing his casewht. The essential features of
the trip to Heathrow and its aftermath have beetldsed to him, in the form of
surveillance logs. The purpose of the three menetling to Pakistan and the
grounds for suspecting that it was for terrorishatesd activity have been disclosed to
him in the Metropolitan Police summaries of theiterviews of the three men and
their record of what they had with them. AH hasrbable to give a detailed account
of the arrangement of the trip to Heathrow, thp ttself and its aftermath (3/860-
863/5-6), repeated and as to aftermath, supplemhemmehis evidence at the hearing
(which itself repeated the evidence which he hadrgat his criminal trials). The fact
that he did not know the contents of the closedenadthas not in any way inhibited
him from advancing his account. Further, in relatto all three issues, the Special
Advocates have been able to probe and challeng8eberity Service’s assessments
and the open and closed material which supports,tib@ the basis of AH’s detailed
account.

Mr Starmer submits that questions asked by Mr Esxdibe open hearing which may
have been based on closed material of which AH wasvare, were unfair. To the
extent that they were designed simply to clarifg aonfirm precisely what AH’s case
was, they were not: the effect, and | take it theppse, of the questions was just that.



Asking them did not violate AH’s right to a faiidl. A controlled person, faced with

closed material, who gives detailed evidence irpsuof his case, inevitably runs the
risk of contradicting closed material; and, in dpiso, may expose himself to a
finding that he has suppressed the truth or lie@hat risk is inherent in the

proceedings. It has not been exacerbated by MieSaguestions.

9. For the reasons given, | am satisfied that at lgast minimum procedural
requirements of fairness have been satisfied iatiogl to the three determinative
issues identified above.

Substance

AH’s association with BC

10.

11.

AH’s admitted association with BC is one of thelthmg blocks upon which the
Secretary of State founds her suspicion under &e&{l)(a). Before the nature of
that association can be determined, it is necessargnsider the nature and purpose
of the activities of BC. He is regarded by the8&g Council of the United Nations,
by the Federal Government of the United States ofeAca and by the British
Government as an extremist organiser and facititatthe United Kingdom. Hence,
his inclusion on 12 December 2006 in the list of individuals assodatéth the
Taliban and Al-Quaeda and the making of orderhienUnited States and the United
Kingdom freezing his assets immediately thereaftdde has been prosecuted,
unsuccessfully, for terrorism-related offences @942 but he is not the subject of a
Control Order. He has been the subject of newspapeles which withess W has
stated, correctly, not to be wholly accurate. Mateelevant to the assessment of
BC'’s position has been considered by me in theedsgssion.

AH'’s case is that he first encountered BC in 2003ere is no reason to conclude
otherwise. He says that he befriended him afterréiurn from Iraq in September
2004. While in Iraq, he had sought his help t@hesa problem over housing benefit
with Newham LBC. On his return, he acted for BChas driver and assisted him
with innocent trading. Witness W accepted thatdite both, but asserted that his
account of his dealings with BC was not completavbolly truthful. That view is
based in part on closed material. | accept thatwell founded. | am satisfied that,
even though AH has said things which are true absutelationship with BC, he has
by no means told the whole truth about it. | amisfad that BC was an Islamist
extremist and that AH knew or believed that he was.

Security Awareness

12.

| have already indicated that a significant grododthe belief that AH undertook
anti-surveillance measures is ill-founded. | asoept that he had been observed for
198 hours in total, over nineteen days, during Wisiecurity conscious behaviour was
only believed to have occurred on four occasioh®o of any substance remain: the
events of the nights of 22/23 October 2004 and1d12 December 2004. For the
reasons set out in the Closed Judgement, | actepthte did display security
conscious behaviour on these occasions. Profé&la, who prepared a report on
behalf of AH, concluded that there were, from tlpero material alone, ambiguous



13.

signs of security conscious behaviour on the tigtasion. He did not consider the
second. His opinion is not inconsistent with mmydfing.

AH’s case is that on the first occasion, he thoughivas being followed by “dodgy
men” in a white van who may have been muggers.h&gegiven an account of his
movements which fits in with the redacted survatk log which forms part of the
open case. It has been tailored to do so. | disfisd that AH has not told the whole
truth about these events and has lied about sombeof. | have reached that
conclusion on the totality of the evidence aboasthevents, both open and closed,
and have done so to the criminal standard.

The Heathrow trip and its aftermath

14.

15.

16.

It is common ground that on f1December 2004 AH and Anhar Hussain drove
Mukhtar Ibrahim Said to Heathrow Airport. A follamg car drove two other men,
Rizwan Majid and Shakeel Ismail. Mukhtar Ibrahigadwas one of those convicted
of the failed attempted bombings or®2luly 2005. All three men were travelling to
Pakistan. The purpose of their trip can be dis@finom the redacted Metropolitan
Police Information Reports prepared following thdaetention at the airport before
they were permitted to fly to Pakistan on the failog day and from Mukhtar Ibrahim
Said’s participation in the events of*2duly 2005. They said that they were going
for a wedding, but Mukhtar Ibrahim Said did not tnthe name of the bride or the
nature of the betrothal. Despite the fact thatwas in receipt of Housing and
Employment Benefit, he had paid £520 for the retilight and had approximately
£3,000 cash with him. He suggested that he hadsact funds through market
trading. He said that he did not know the namé¢hef man who drove him to the
airport. Rizwan Majid had £2,200 cash on him anthifitary style first aid Kit.
Shakeel Ismail had approximately £3,000 cash on hAmd a first aid manual
annotated with notes relating to injuries inflicteglbullet or blast.

| accept the assessment of the Security Servicgsttie purpose of their trip to
Pakistan was terrorism-related, probably for antrej purpose in the case of Mukhtar
Ibrahim Said.

AH’s account is that he was approached by three on&ide the Mosque after Friday
prayers to ask him to take them to Heathrow dh Récember 2004. He agreed to do
so. It was a normal commercial fare for which heswpaid thirty to forty pounds.
When they arrived outside his flat on the next dawas obvious that they had too
much luggage. Accordingly, he arranged for BCaondsanother car with a driver for
no additional fare. He asked a friend, Anhar Husda accompany him. The two
cars drove by a normal route to Heathrow. He diilsimply drop off his passenger
and depart, but accompanied him and the other tem tam the check-in point and saw
them through it. In a comradely gesture, commoworagst Muslims, he said good-
bye to them by shaking their hand and/or huggiregnth He then left with Anhar
Hussain and drove back towards his flat in Glenpd®bad, Forest Gate. When he
reached the Kings Cross area, he noticed a Toyolasirear view mirror and was
suspicious because it followed the exact directiat he took. He stopped in Nile
Street, Shoreditch. The Toyota also stopped. rdetlae driver looked each other in
the eye. He went into a pizza restaurant thinkimg the man may have been a
criminal. He and Anhar went into various restatsanrhey went back to the car and
he took an A-Z, a few cassettes and a couple oérgagway in a blue carrier bag.



17.

18.

There was nothing significant in the car. He amh# then walked to a Viethamese
restaurant where they used the toilet. It cro$sgadnind that the men following may
have been the police, though he did not believettiey were. If they were, he was
anxious to leave the car because he had no driidegce or insurance. Eventually,
he and Anhar walked to their respective homes ne$tdGate and Upton.

Again, AH’s account fits the redacted surveillaheg disclosed to him. Mr Eadie
submits that the open material raises groundsuspision: the implausibility of the
account that, despite the use of two cars, AH afjte¢ake the men to Heathrow for
the original fare of thirty to forty pounds; thectahat he delayed at the airport to see
them off; and the implausibility of AH’s reason fi@aving the car in Nile Street and
walking home. He submits that | can, on the op@tenal alone, conclude that the
Secretary of State’s suspicions were reasonablpded. | decline to adopt this
course. My task is not to determine whether thenapaterial is capable founding the
Secretary of State’s suspicion. It is to determiieether, on all of the open and
closed material properly considered, her decissdifaived. That requires me to make
findings about AH’s account which are based ontdtality of that material. | am
satisfied, to the criminal standard, that in verngngicant respects, AH has
deliberately suppressed and lied about events defod after the Heathrow trip. |
acknowledge, and have taken into account, thecdiffi which he faces in giving a
detailed account in ignorance of the closed mdtetidnave anxiously asked myself
whether there may be any other explanation for meggon and lying. | am satisfied
that there is not. The totality of the materiababthese events satisfies me, at least
on balance of probabilities, that AH was involvacconduct which gave assistance to
individuals who were known or believed by him to ibeolved in terrorism-related
activity. It follows that | am satisfied that, relation to these events, the Secretary of
State’s decision was not flawed.

In the light of all of those conclusions, | am sAéd that the Secretary of State did
have reasonable grounds to suspect that AH wasvienyin terrorism-related activity.

Article 5

19.

Until 17" April 2008, the Control Order imposed the follogrinbligations on AH:
the wearing of a tag; a fourteen hour curfew betwépm and 8am in a flat in
Norwich, to which he was taken on "@ugust 2006; daily reporting to the
monitoring company; a prohibition on associatiorcommunication with any person
notified to him by the Home Office as being subjexta Control Order (no such
person was notified and this provision was delete®7" July 2007); a requirement
to permit entry to police officers etc. to seardh tesidence and remove any item; a
prohibition on communications equipment other thenlandline telephone; the
requirement to attend only one mosque of his cimgo$subsequently relaxed); a
geographical boundary comprising the centre ancerirsuburbs of Norwich; a
requirement to notify the Home Office of any intedddeparture from the United
Kingdom and a prohibition from entering any portithout prior Home Office
agreement; a prohibition on maintaining more thame dank account or on
transferring money, documents or goods oversedwoutitHome Office consent; the
surrender of his passport; and a requirement teigeadetails of any employment to
the Home Office within seven days of commenceme®n 17" April 2008, the
curfew was reduced to ten hours and the geogradpi@stiction confined to the area
bounded by the M25. In all other respects, thegabbns remain the same.



20.

21,

22.

23.

AH has provided detailed evidence about the imgfaede constraints have had upon
him. It is not necessary for me to set out hislence in detail because, either the
impact is self evident (for example the impositmina curfew in a flat in a town in
which he has never resided) or because they aneleotant to the Article 5 issue (the
difficulty which his wife experienced in joiningrnifrom Iraq). The factors on which
Mr Starmer relies to contend that the order deprivien of liberty are summarized in
paragraph 41 of his closing skeleton argument. ill address each of them
individually.

What does, and does not, amount to deprivatiorbefty was fully analysed by the
House of Lords inSecretary of Sate for the Home Department v JJ [2007] 3WLR
642 and applied in the linked cases of MB, AF anddihough the language used by
the majority was not identical, the following priples were clearly laid down:

i) There is no “bright line” separating deprivationliiferty from restriction on
liberty: per Lord Bingham paragraph 16 p652b, parddess Hale paragraph
58 p664g, per Lord Brown paragraph 91 p675f. Ila tAnguage of the
Strasbourg Court, borderline cases fall within #rea of “pure opinion”:
Guzzardi v Italy 3BEHRR333 paragraph 93.

i) The test is objective: the task of the Court isagsess the impact of the
measures “on a person in the situation of the pessbject to them”: per Lord
Bingham paragraph 15 p651f, per Baroness Hale mphg3 p666d-e, and
Lord Brown’s conclusion at paragraph 105 p678h-678a Starmer accepts
that the same measures cannot amount to deprivatidserty in one case, but
do in another, simply because of the effect onntloeale or mental health of
the individual controlled person.

iii) Many relevant factors must be taken into accouat,the starting point or
“core element” is the length of the curfew: per d.ddrown at paragraph 108
p680b-c and, in th&ecretary of Sate for the Home Department v E [2007]
3WLR 720, per Lord Bingham at paragraph 11 p72&fid per Baroness Hale
at paragraph 25 p730b.

iv) Social isolation is a significant factor, espegiail it approaches solitary
confinement during curfew periods: per Lord Binghampargraph 24 in_JJ
p656¢c and per Baroness Hale at paragraph 60.

In none of the cases considered in the House ald. wrere the obligations imposed
on and the “concrete situation” of the controlleetgons identical to those of AH.
The nearest is AF who was confined to the flat Whie occupied with his father for
fourteen hours where Ouseley J's decision that ke deprived of liberty was
overturned as an error of law. But even his cas®t identical to AH’s, because he
continued to live where he had lived before. AHswdaliberately removed from his
associates in London and taken to a city whereneevkno one. | regard this case as
very close to the borderline and well into the mealf “pure opinion”.

The starting point is the length of the curfew —fairteen hours, not, by itself,
tantamount to a deprivation of liberty. | now demith the individual features
identified by Mr Starmer, in the order in which $et them out:



b)

d)

f)

9)

h)

)

Prior detention. This is irrelevant. What has heama to an individual
controlled person before the Control Order is madenot help to
determine whether or not it has deprived him cérifp.

AH was required to live in a flat in a city whichag/wholly unfamiliar
to him. He was subjected to a high degree of s@oéation. This is a
significant feature which points to deprivation ldferty rather than
restriction on liberty.

The Secretary of State’s opposition to his wifgiplecation to come to
the United Kingdom to join him. This is irrelevanThe fact that she
was unable to come to the United Kingdom was nat ¢ the
imposition of the Control Order even though thatswaelied on as a
ground of refusal by the Secretary of State, buh&b entirely separate
decision. The fact that his wife did not live witim in the flat is,
relevant, because it was a feature of his somé&t®n.

Well intentioned advice by Norwich police officets those who did
visit him had the effect of deterring them frommpiso. This is not the
product of the Control Order, which imposed noriesbn on those
permitted to visit him, except for those who wehe tsubject of a
Control Order themselves. If it is relevant, whidoubt, its relevance
is highly marginal.

The fitting of the electronic tag. This is reletabut not the impact
which AH says it has had on his mental health -sdmme extent
confirmed by the report of Dr Skogstad datet! 2%ril 2008.

Prosecution for relatively minor breaches of thel€r The fact that
the Order is enforceable by criminal sanctiongisvant (a person can
be deprived of liberty even without the use of ekland key), but not
the fact that alleged breaches have resulted irseptgion and

detention on remand for five weeks.

Regular entry and search of the flat. This isvahi and of some
significance.

The claimed routine searching and handcuffing of. AHF it has

occurred only by virtue of the Control Order, ituislawful: the Control
Order permits neither. If, as may be the casba# occurred in the
exercise of powers arising from the alleged breadidhe Order, it is
irrelevant.

AH’s inability to study when and where he wantstorttake up all of
the offers of employment made to him. They do aotount to
deprivation of liberty. At most, they engage Aldi®.

The impact on AH’s mental health, as evidenced mSRogstad’s
report. This is irrelevant, for the reasons alyeexplained.



24,

25.

26.

In my opinion, this case falls just on the restoicton liberty side of the line and so
does not engage Article 5. It is a matter of “popanion” or judgement, which does
not permit detailed elaboration. Taking all of faetors which | have identified, my
opinion is that it falls just on that side of thegl.

Mr Starmer concedes, as from™&pril 2008 or, perhaps, on the arrival of his wiife
January 2008, the obligations imposed do not ig&iArticle 5.

Mr Starmer contends that Article 8 and 3 are endagk accept that Article 8 is
engaged, but am satisfied, by a wide margin, that requirements of national
security, enshrined in law, justify the interferena personal life imposed by the
obligations. On the facts, it is not remotely aigie that Article 3 is engaged or
breached.

The necessity for the order and its continuance

27.

28.

Paying the appropriate degree of deference to duoeefary of State’s decision as to
the need for a Control Order and the detailed alibgs imposedThe Secretary of
Sate for the Home Department v MB [2007] QB 415 paragraph 63-64), | am satisfied
that the Secretary of State’s decision to makegweand continue the Order are not
flawed. Mr Starmer does not argue that, once th&cld 5 point is determined,
analysis of the individual obligations imposed le&adlthe conclusion that any of them
are unnecessary or too restrictive. He makes ldnalp sensible point that because
the events which led to the making of the Controdiéd occurred over three years
ago, it is likely that the risk posed by AH has thished. By her decision to relax the
curfew and geographical boundary, the Secretar$tafe has taken account of this
submission; but nevertheless, she maintains thatnecessary that a Control Order
should remain in place for the time being. | atdbpt she is entitled to reach that
view and that her decision is not flawed.

For the reasons given, | uphold the making andwahef the Control Order and
dismiss the appeal against renewal and the Seg@Et&tate’s refusal to abrogate it.



