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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of legaplied to the Department of Immigration for
the visa on [date deleted under s.431(2) oMiIgration Act 1958as this information may
identify the applicant] May 2012.

The delegate refused to grant the visa [in] Au@@di2, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRagulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore inister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person

will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Acthere are certain circumstances in which therakisrt

not to be a real risk that an applicant will suegnificant harm in a country. These arise
where it would be reasonable for the applicanttoaate to an area of the country where
there would not be a real risk that the applicailitsuffer significant harm; where the
applicant could obtain, from an authority of theistry, protection such that there would not
be a real risk that the applicant will suffer sigrant harm; or where the real risk is one faced
by the population of the country generally andasfaced by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Background and protection claims
Entry Interview

The applicant stated in his entry interview thahhd left Iraq has his life had been
threatened by the Al-Mahdi Army because he workedie Americans.

He was first threatened in 2008 and his secon@tlime2011. In [early] 2012 they came to
the door and took his son and told his wife thayttvould be back to take her as well if he
did not return.

He worked for the Americans between 2004 and 2006.

The applicant stated that the Al-Mahdi Army was a®strong in 2006 as it was in 2008. He
received a threatening letter from them.



23.

24,

25.

26.

27.

28.

29.

30.

Application for Protection

The applicant was born on [date deleted: s.43H)]is currently aged [age deleted:
S.431(2)] years. He was born in [Dhi Qar], Irag atates that his ethnic group is Arab and
religion is Shia Muslim. He is able to speakdraead write in Arabic. He has no education.
He is married with [children].

The applicant fears returning to Iraq as the J&stahdi will kill him as he worked for the
Americans. The Jaysh Almahdi have influence inGlogernment and the authorities cannot
protect him.

The applicant worked on his father’s farm from ayg age but as it was not enough to
support the whole family after his father’'s deattas employed as a labourer [in the 1980s].
He returned to the farm to be with his mother wheged away shortly after. In 1996, he
commenced working with a [building contractor] dr&tame proficient over the next
[several] years. He was unemployed for a couplgeafs because of the war and in 2004
gained employment with a company called [Companyd{ was a foreign company that
employed Iraqis. [Further detail regarding thelmppt’'s work deleted: s.431(2).]

At the time, he was living in a community on thenfeand he was warned to be careful as
they said they had heard of people being killechbee they worked for the Americans. He
finished [in] 2006 and was given a Certificate gfpkeciation. He moved with his family to
[town deleted: s.431(2)], which was about 40kmsfias tents. He bought a car that he
used as a taxi and rented a house.

His passengers often told him that Jaysh Almahdeweking people who worked for foreign
companies. He became worried. One night in [¢2008, there was knocking on the door,
his son opened it and then called out saying hiefavas not home. He thought Jaysh
Almahdi had come for him and ran away and stayed avfriend back at the tents for the
next 40 days. His family told him that mean wegtdalaclavas entered the house looking
for him and said that he had to give himself ughey will catch him dead or alive.

The Government started a campaign against the Jdgshdi and about March 2008
announced that they were gone so he moved back.habmut December 2011, his son
called him on the mobile and told him there wakradt letter under the main gate that said
that he was an infidel who cooperated with the Acaers and he should give himself up or
be killed. He had 10 days to give himself up. wént back to his friend’s house but they
were too scared to help but put him in touch wigfeaple smuggler. [In early] 2012, his son
was taken by people and they believe it was theegaople who cam e looking for him. His
wife told him that these people said that if he mld turn up they would take her next.

Delegate’s decision

The applicant attended an interview with the detlegého found that the applicant was not a
credible witness and rejected material parts oeliidence as untrue. She did not accept that
he was targeted and threatened by Jaysh Almahdjareino weight to the threatening letter
and considered that the kidnapping of his son naaag la criminal element rather that a
Convention nexus.

The delegate found that Australia did not havequtdn obligations to the applicant
pursuant to s36(2(a) &(aa) of the Act.
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Application for Review

Theapplicant appeared before the Tribunal [in] Octd@@&k2to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Arabic and English languages.

The applicant was represented in relation to thieveby his registered migration agent.

Prior to the hearing the Tribunal received a furbmission from the applicant’s
representative addressing concerns raised by thgate in relation to the applicant’s
credibility, his claim to have worked for [Compat)y the threatening letter from Jaysh
Almahdi, the reason for him leaving his family bedhiand relocation.

The Tribunal began by explaining to the applictwet driteria for a protection visa and in
particular the definition of a Refugee as set auhe United Nations Convention and also
Australia’s complimentary protection obligationEhe Tribunal indicated that it would focus
on the applicant’s credibility as if it found thppdicant credible, the country information in
relation to state protection and relocation werequivocal.

The applicant’s sworn evidence can be summariséallag/s.

The applicant suffered a severe infection aboutl1B8t caused [a permanent physical
impairment]. The applicant has no formal educa#ind told the Tribunal is able to read and
write only a little in Arabic.

The applicant is married with [a number of childreAfter the return of his eldest son, the
family moved back to the farming community to lia® this is where they feel safest. The
family are surviving by farming. He is in contaath his family about every three days by
telephone and they are doing well. His wife ispa@orried about him returning to Iraq, as
she is terrified he will be killed. They are afiry concerned about him.

The applicant told the Tribunal that he workedha tonstruction industry for [several] years
from [the mid-1990s]. [Specific work details delét s.431(2).] [In early] 2004, he was out
driving and noticed a group of people waiting, gieq, and asked what they were doing. He
found out that they were queuing for a job so haasleas well. The people asked him what
skills he had, he explained, and the next day Wwaok for a test that he passed. [Specific
work details deleted: s.431(2).] In general, theege [a certain number of] people employed
and they were all Iragis. There were two engingecharge and they were Iragi. The
applicant told the Tribunal that the firm was Ancan and he could tell by the name. He
worked for [Company 1], from [2004 to 2006] and laSertificate. He did not keep in
contact with anyone who worked for the firm. Heegdmot know what, if anything has
happened to any of the people employed on the Bersonal information regarding the
applicant deleted: s.431(2).]

The applicant told the Tribunal he was paid in casinmally on a weekly basis but sometimes
fortnightly. He had to make his mark each timedeeived his salary. The firm had a record
of his personal details.

The applicant told the Tribunal he was fearfultig life so he did not stay with [Company 1]
past [a certain month in] 2006. He was hearingiabtuff as he went around, people were
going missing and he decided to leave for his gatké project was finishing and he did not
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want to stay. In response to a question, the eguqtiisaid that he did not raise his fears with
others in the workplace, as everyone was scaredfah@ Al Mahdi Army as they targeted
anyone who worked for a foreign company.

The applicant told the Tribunal that after workieg [Company 1], he drove people around.
He had a private car and operated sort of likexiesexrvice but with a private car. He already
had his car as he drove from the farm to [Compdrevéry day, a distance of about 40kms.
He also moved from the farm to the city with himfly, which was about 40kms away.

The applicant told the Tribunal that he was fifgpr@ached by the Al Mahdi Army in [early]
2008. It was hot and they were asleep on thewbei there was knocking. He son went
down and he heard him say that his father was owiehand that his father was not there. He
jumped from the roof, hurt his knee and leg, andagad to escape. He ran away and stayed
with a friend on the farms for about [40 days]. Then, wearing baklavas, pushed past his
wife and son looking for him. They knew it was thieMahdi Army. They said they were
looking for him. His family stayed at the housteahe left. He had left money behind and
they received the Government food supplies. Naylelse came looking for him.

In March 2008, the Government initiated a crackdonrthe Al Mahdi Army calle@aulat
al-Fursan.They were not as powerful after that, so he & $o return to his home. In [late]
2011, a note was left on his doorstep and his atéacchim and told him not to come home,
as there was a threatening letter so he went lodlais ffriend on the farm.  Unfortunately,
his friend was too frightened to let him stay fond but helped him get a passport and leave
Irag. He returned for one night to stay with lamfly to say goodbye before he left.

The Applicant told the Tribunal that in [early] 2ZBXhe Al Mahdi Army kidnapped his son
and told his wife and family that he had to givenkelf up to them otherwise they will kill his
son and will come for his wife. They held his sotil [some months later] when his son told
them that his father was in Australia. They besitsbn and eventually he could not hold out
and told them that his father was no longer wimth They put his son in a room with four
to five other people who were also held captivetbay had their own worries and there was
little talk between them. The applicant told thrébtlinal that they told my family that | was a
traitor and they will take my son until he givesiself up to them. The Tribunal asked if his
family reported the kidnapping to the authoritiesl ghe applicant said they did not as there
was nothing anyone could do. The Al Mahdi Armynishe Government and authorities can
do nothing about their activities. They cannotteeb him and his family.

When his son returned, the family moved back tddn@, as they felt safer there. The farm
is in a remote area but on further questioning,Titileunal found that the farm is located
about 15 minutes’ drive or about 40kms from thg biit it is in the desert. They also needed
to survive and they can on the farm through farmimge applicant is the sole breadwinner
for the family. His eldest son has the most edandtetails deleted: s.431(2)].

The Tribunal referred to the delegate’s commerdsitthe was fearful for his family, he
would have taken them with him and the applicagpoaded that he did not have that much
money and it would be too expensive and very dangeand difficult journey. The Tribunal
asked why he did not arrange for their safety leefar left and he replied that there was not
time. He only went back to see them for one niggiore he left.

The Tribunal asked how he thought the Al Mahdi fdinm and he said he did not know. He
did not know how they found him or that he workedd foreign company. The Al Mahdi



48.

49.

50.

51.

Army targeted people who worked for foreign comparand the Americans as they were
regarded as traitors or collaborators. The Tribasked how they could find him as he
moved after he had finished with [Company 1] frdra farm to the city and he replied that
he did not know how they got their information they did. When he relocated to the city,
he and the family had to register with the localhtéu.

The Tribunal referred to country information thaidsthat most kidnappings were by
criminals or militia seeking money to fund theitigities and asked how he knew that the
people who kidnapped his son were not one of thesgps. The applicant responded that
they took his son to get to him. He was to sureeiiimself to them and they would release
his son. They told his family that the applicaatifio turn himself in or they will kill his son
and then take his wife. They did not ask for moaeg when his son told them that he was in
Australia, they released him. Therefore, it wasAhMahdi Army and not a criminal gang
looking for money.

The Tribunal indicated it was having difficulty werdtanding why there was such a gap
between when he finished work in 2006, the firgirapch in 2008 and the second at the end
of 2011. The Al Mahdi knew where he lived and colsave followed up on a more regular
basis to take him if they were so concerned abmait he applicant responded that in
March 2008, the Government initiated a crackdowmhenAl Mahdi Army and they were
weakened. They were not as powerful and the Araenresence was strong. The
Americans then reduced their presence and the Aldvlarmy became stronger. The
Tribunal referred to country information that sthe Al Mahdi Army ceased to operate in
2008 and the applicant said this is correct alterGovernment initiative they were
weakened. The Al Mahdi became stronger again, goaver increased over time, and the
Americans left.

The applicant’s representative submitted that fhieant was not a high value target on
whom the Al Mahdi Army would focus their completitemtion. They would come back to
him and target him until they found him. They wokate between others but will still target
and try to locate him. Despite country informatgaying that the Al Mahdi Army no longer
exists, there is evidence that it has broken upsntaller groups and still operates and targets
those who worked for foreign organisations andrretethe Tribunal to the UNHCR
Guidelines for determining refugee status for tHose Iraq in relation to those working for
western companies.

Country Information
Targeting of Iraqgis working for Western Companies

UNHCR Eligibility Guidelines for Assessing the Protectideeds of Asylum Seekers from
Iraq® considers that asylum-seekers from Iraq with tiieviong profiles, and depending on
the particular circumstances of the individual ¢ase likely to be in need of international
refugee protection. These risk profiles are noessarily exhaustive, nor is there any
hierarchy implied in the order in which they aregented:

! United Nations High Commissioner for Refugees 20NHCR Eligibility Guidelines for Assessing the
International Protection Needs of Asylum Seekensfiraq, 31 May 2012
http://lwww.unhcr.org/refworld/pdfid/4fc77d522.pAtcessed 8 November 2012.



() individuals associated with (or perceived todogporting) the Iraqi authorities, the
Iragi Security Forces (ISF) or the former foreignckes in Iraq (Multinational Forces
in Irag, MNF-I or US Forces in Iraq, USF-I);

e) Individuals Affiliated with the USF-I, Foreigno@ernments, NGOs or
International Companies

Civilians (formerly) employed or otherwise affilet with the former MNF-I/USF-I

or foreign governments, NGOs or international congs, as well as their families,
are at risk of being targeted by non-state actmrghieir (imputed) political opinion.
Since 2003, both Sunni and Shi’ite armed groupsk@aoevn to have threatened,
kidnapped and killed interpreters, embassy worldirgers, subcontractors and others
affiliated with the MNF-I/USF-I, foreign governmentnternational companies or
organizations, reportedly to deter others from waykor them. Ahead of the full
USF-I withdrawal from Iraq, achieved by mid DecemP@l11, advocates and Iraqis
(formerly) employed with the US military raised canns about being left without
protection. There are fears that employee recoastained by the USF-1 may have
leaked to armed groups. Perpetrators of violenaeaaglraqis affiliated with the
MNF-I/USF-I are both Sunni and Shi'ite armed grauftss reported that there were
no contingency plans to provide emergency protedtidormer Iragqi employees after
the USF-I withdrawal. Individuals who have worked the MNF-I/USF-I may be
unable to find new employment if their former emy@bbecomes known. Many
former USF-I1 employees allegedly hesitate to retsail prior work experience to a
potential new employer for fear of retribution.

il. Armed Shiite Groups

After 2003, a range of armed Shi’ite groups repiiytstarted to compete for power
and religious influence in Iraq, at times resultingiolent intra-Shr'ite clashes. This
was the case, in particular, between the Badr Ctinpsarmed wing of the Supreme
Council for the Islamic Revolution in Irag/ Islanfaipreme Council of Iraq, and the
Jaysh Al-Mahdi, the armed wing of the Sadrist Moeeairied by cleric Mugtada Al-
Sadr. Jaysh Al-Mahdi became the main Shi’ite ogposio the foreign coalition
forces in Iraq after the fall of the former regime2003. It staged two uprisings
against US forces in April and August 2004 and tdu@d numerous attacks against
mainly US military targets. Attacks on US forceslked in mid-2007, when Jaysh
Al-Mahdi was responsible for the majority of all W8sualties. Both the Badr Corps
and the Sadrists have integrated into the polipcatess and the Sadrists have
become a major political force and main backerrah® Minister Al-Maliki.
However, none of these groups have given up mjlitapacity and, in the case of
Jaysh Al-Mahdi/Promised Day Brigades, sporadiacitan US targets continued
into 2011. Some members of the Badr Corps, anddssa&r extent the Jaysh Al-
Mahdi, have been integrated into the ISF. Armedit8hgroups are accused of having
a major role in the sectarian cleansing that foldwhe February 2006 Al-Askari
shrine bombing. Armed Shi'ite groups were signffitta affected by the ISF-led
offensives in southern Iraq and Sadr City/Baghaa2007—2008.



Mugtada Al-Sadr faced apparent difficulties in netag control over Jaysh Al-Mahdi,
and the group splintered into various factions wiiffering agendas (so-called
“Special Groups”), some of them engaging in maarlyninal activities. In recent
years, three main armed Shi’ite groups have betveadaysh Al-Mahdi /Promised
Day Brigades; Asa’ib Ahl Al-Haqg, which was createdformer Sadrist Qays Al-
Khazali; and Kata'ib Hezbollah. In 2011, these groalaimed responsibility for
lethal attacks against the USF-I aimed at expeglitie withdrawal of foreign forces
from Iraqg. Their presence is mainly reported in Bdad, Basrah, Missan, Thi-Qar,
Kerbala, Babel, Najef, Wassit and Diwaniyah. Arnsdd’ite groups have also been
reported to engage in criminal activities suchida&ppings, extortion and oil
smuggling.

Armed Shr'ite groups boasted that the US troop dviilval from Iraq in mid-
December 2011 was a “historic victory”. It remaiade seen how their agendas will
evolve in the aftermath of this withdrawal. Repdiyethere continue to be regular
rocket attacks against the US consulate in Basvhlth houses almost 1,000 US
diplomatic and security personnel. At the same tidsa'’ib Ahl Al-Hag announced
its decision to lay down its arms and engage impthigical system as an opposition
party. This decision heightened existing tensioitb the Sadrists. Mugtada Al-Sadr
has repeatedly warned that the Promised Day Brggsidend ready to attack any
“oversize” US diplomatic presence in Iraq. There o indications that Kata'ib
Hezbollah seeks to integrate into the politicatsys

While armed Shrite groups have in the past pupliocussed on attacking the MNF-
I/USF-I, there are reports that they also singleli@agis of various profiles for
kidnapping and assassination, including former Bésés, security and government
officials, political/religious rivals, and persoosnsidered as “collaborators” with the
foreign forces, especially the US. Further, Shigteups have also enforced strict
Islamic rules of behaviour and dress, and are densd to be responsibiater alia,
for attacks on women not wearing the veil, persmgaged in selling liquor, and
LGBTI persons

Avalilability of National Protection

In Irag, the main perpetrators of persecution arestate actors. However, protection
by national authorities is unlikely to be availalslanost cases, given that the national
authorities have limited capacity to enforce lawl ander. The ISRyhich now have
around 930,000 members and are widely acknowledgeaadcreasingly capable and
united, reportedly remain vulnerabledorruption and infiltration by militants, and
continue to be themselves a major target of attdokaddition, political disunity has
reportedly limited the effectiveness of the ISFeTJidiciary, which remains
understaffed, is reported to be prone to intim@atinfiltration, political interference
and corruption. Judges often face death threatatiacks Perpetrators of crimes and
human rights violations are reportedly still notchaccountableln the Kurdistan
Region, judicial independence is said to be hantbleyepolitical interference.

Relocation



UNHCR considers that internal flight options areenfnot available in Iraq due to
serious risks faced by Iraqgis throughout the coymcluding threats to safety and
security, accessibility problems and lack of lihelod opportunities.

There are no laws restricting the freedom of moverfer Iragi nationals, neither are
there laws which restrict Iragi nationals from chiaug their permanent place of
residence. In addition, there are no laws relaspegifically to the freedom of
movement of Internally Displaced Persons (IDPsesBrights of freedom of
movement are enshrined in the Iragi Constitutioowelver while there are no laws
governing freedom of movement, there are certeagulations' which are required to
be met, for instance the production of certain $ypklragi documents and, in the
presentation of personal information to the lo@alreil or police.

Iragi nationals are issued with four documentsagilNationality Document, a ID
card (Jensiya), a Residence Card and a PDS (onredird). Iragi nationals are
required to present these documents when seekidpoicate, or for any number of
other issues, such as buying a car, obtaining sppéas getting married etc. In order
to relocate from one part of Iraq to another, nésessary to produce these
documents. In addition, there is a requiremenbtaia permission from the council
or security office in the area someone intendeglacate to. It might also be
necessary to provide proof of accommodation inva @ea, for instance a rental
agreement or house deeds to allow an individuedltecate furniture and belongings
from one area to another.

The main physical barriers to internal movemenos€icentral and southern Iraqg are
the regular security checkpoints. However providedndividual had the necessary
identity documents, there was usually no problepassing these areas.

Armed groups reportedly have operatives in mantsparthe country and, as a result,
a viable IFA/IRA will likely not exist for individals at risk of being targeted by such
groups in southern and central Irag. As reporteautihout these Guidelines, armed
groups are present in many parts of the countryhawe demonstrated mobility in
accessing areas where they do not have stronghididsamobility and reach of armed
groups should not be underestimated in determitnagelevance of an IFA/IRA.
Persons seeking to relocate to other areas inatamtd southern Irag may be at risk
of facing renewed violence given the high levelsiofence prevailing in many areas.
UNHCR protection monitoring shows that lack of plgsafety remains a concern
for both IDPs and returnees, particularly in thetcad governorates. Reports have
been received of returnees being targeted bechageald not belong to the majority
sect in their area of return. In some cases, thtaeks have been fatal. The presence
of IDPs can at times result in tensions with hashmunities that consider them a
destabilizing factor. Generally, protection by patl authorities will not be available
given that the national authorities have as yeitdéidhcapacity to enforce law and
order. Members of the ISF and the judiciary arenbelves a major target of attacks
and are reportedly prone to corruption and infiitna.

52. The Danish Immigration Service's February and ARBILO Fact Finding Mission to Iraq
report noted that-that individuals who had cooperated with the lIs&gurity force or
US/multi-national forces; or those persons workigforeign companies... including
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relativecsF to all the above-mentioned categoriggen$ons could also be at risk of being
targeted.

Reports were located indicating that Iragis whokedrfor American (referred to as western)
companies between 2004 and 2006 were targetedlibgmioups. The groups responsible
for the attacks are not named in these reporter&kereports in 2010 stated that Iraqis then
employed by American companies remained at rigkeaig targeted by militia groups.

A 26 March 2004 article ifhe Independersttates that ‘Every day now, the gunmen attack
the Iragis who work for Westerners, for the occigmapowers, for the reconstruction
companies, for journalistd.The article notes the murder of a translatoffonein March
2004.

A 16 July 2004 report in the (UKaily Telegraphstates that insurgents ‘are increasing their
attacks on Iraqis they accuse of ‘collaboratiorteran that includes anyone who works
for...western companie$.The report does not provide any examples of sttelsks. The
report does not identify the western countriesd¢hmsnpanies are associated with.

In October 2004, Stuart Schaaan academic, noted that

Foreign non-governmental agency employees andtproantractors, whose numbers
have increased considerably in this war, have @sae under attack. Several have
been kidnapped and beheaded, mostly by foreigemigt groups$.

Reports located indicate that Iraqi employees waykor American companies continued to
be targeted after 2006. In December 20BS Newseported the fatal shooting of two Iraqi
women who were employed by the American companjokjgl Brown and Root, which
provides logistical support to the Coalition mititd

In a December 2008 interviewNational Public Radibreporter stated that ‘Being the target
of insurgence is something Iraqis working for Ansani companies experience on a regular
basis.’

Several reports in 2010 stated that Iraqgis empldyedmerican companies remained at risk
of being targeted by militia groups. These repfwtsis on Iraqis still employed by American
and foreign companies rather than past employedslyA2010 report from the UNHCR

2 UK Border Agency Operational Guidance Note, Ine&)0, December 2011 Accessed 8 November 2012.

3 Fisk, R 2004, ‘Slaughter of Iraqi ‘collaboratarstiermines US sovereignty hopeghe Independeng6

March <http://www.independent.co.uk/voices/commentatak/filaughter-of-iragi-collaborators-undermines-
us-sovereignty-hopes-6172073.htilccessed 19 October 2012

* Harnden, T 2004, ‘Irag’s insurgents wage bloody ara‘collaborators'The Telegraph16 July
<http://lwww.telegraph.co.uk/news/worldnews/middlefies)/1467189/Irags-insurgents-wage-bloody-war-on-
collaborators.htmd Accessed 19 October 2012

> Stuart Schaar is Professor of Middle East and &lblistory at Brooklyn College, CUNY and an author.

® Schaar, S 2004, ‘The War in Iraq and its aftermadistorians Against War27 October
<http://www.historiansagainstwar.org/resources/schéal> Accessed 19 October 2012

" “Iraqi Women 'Collaborators' Killed’ 200,BS News5 December kttp://www.chsnews.com/2100-
500257 _162-605556.htmlAccessed 19 October 2012

8 An American government funded radio and news dsgdion.

? Johnson, N 2008, ‘So You Think You Can Dance 'Noecracker'National Public Radip24 December
<http://m.npr.org/news/front/98674104?page#xcessed 19 October 2012
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noted that Iragis working for ‘foreign companiesne ‘particularly at risk’ for targetintf. A
fact-finding mission conducted by the Danish Imratgm Service (cited by UK Border
Agency) between February and April 2010 reported hersons working for foreign
companies... including relatives... could also besik df being targeted:

No reports from 2011 onwards were located indicgativat militia groups continue to target
Iraqis formerly employed by American companiett.is noted that many of the formerly
most active militia groups have disbanded or deamifed since the withdrawal of US forces
in December 2011.

FINDINGS AND REASONS

The applicant claims to be a national of Iraq aasl provided a number of identity
documents in support of his claim. The Tribunalegts he is a national of Iraq and finds
that Iraq is the applicant’s country of nationabtyd receiving country.

The Tribunal finds that the applicant does not hiéreeright to enter and reside in any other
country.

The applicant claims that he worked for an Americampany between [2004 and] 2006 and
as a result, members of the Mahdi Army have tacgei® for working with the Americans
and/or western companies. He is considered aboytdéor. He claims that they first targeted
him in [early] 2008 and again about December 20 ¥wthey placed a threatening letter on
his doorstep. In [early] 2012, the Mahdi Army kaghped his son and told his wife that the
applicant had to give himself up to them or thel} kil his son and come back for her. His
son was beaten and eventually told them that thefavas no longer in Iraq and they let him
go. He claims that if he returns to Iraq he remaitrisk of harm from this group and will be
killed. The applicant claims that while he was kg for the American company, he was
aware that there were threats against Iraqis likethat were working for western
companies. He also claims that when he was driaognd he would hear stories of people
missing or dead because they had worked for westanpanies and had been targeted by
the various militia.

The applicant [has a permanent physical impairmerdg has no formal education and is
only able to read and write a little in Arabic. elfiribunal accepts that his disability and lack
of education can affect his perception of eventsiad him and present difficulties in his
ability to express himself concisely and cohesivalievertheless, at the Tribunal hearing, his
claims were consistent with those previously exggdssince his arrival in Australia. The
Tribunal found him to be a truthful and crediblaneiss. Overall, the Tribunal accepts the
applicant’s account of the circumstances thatdeoid departure from Iraqg.

The applicant’s claim is consistent with countrfjonmation. The UNHCR Guidelines
referred to above state that individuals associaiédor perceived to be supporting the Iraqi

12 UNHCR 2010Note on the Continued Applicability of the AprildBOUNHCR Eligibility Guidelines for
Assessing the International Protection Needs dfilfsylum-Seekerg8 July, p.4
<www.unhcr.org/refworld/docid/4c4fed282.htsnhccessed 19 October 2012

UK Border Agency 2011COI Service Iraq Country Reporiugust, Para 17.43
<http://www.ukba.homeoffice.gov.uk/sitecontent/do@nts/policyandlaw/coi/irag/report-08-
11.pdf?view=Binary Accessed 19 October 2012

12 Searches conducted on internal tribunal datab@$8&ET, think tanks, academic journals, open seurc
search engines, human rights organisations, noergoment organisations, and international newstautl
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authorities .... individuals affiliated with the USFForeign Governments, NGOs or
International Companies and their families .... aresidered likely to be at risk. The
Guidelines mention that it is likely that the red®i0f employees have been leaked to armed
groups.

The information referred to above states that ifleis from armed Shia groups including the
Mahdi Army, or its splinter groups. The Mahdi Arnsyreportedly present in provinces
including Babel and Basra, which surround the appli's area. While there is some
argument that the Mahdi Army has disbanded, the ORHjuidelines indicate that it exists
and has splintered into different armed groups.

Several factors tend to indicate that any risk gdeehe applicant by the Mahdi Army,
arising from the circumstances claimed, is too stoajive rise to a well-founded fear of
persecution. Firstly, it was nearly 2 years betwte applicant finishing work with the
western company and the first incident with the Makrmy. Secondly, over 3 years before
they contacted him again by leaving a threaterettgi, indicating that he did not have high
enough profile to warrant the Mahdi Army’s full@ttion. They obviously had his address
and were aware of where he lived, yet did not ctestly follow up locating him.

The applicant provided that in March 2008, after finst incident, the Government initiated a
crackdown on the Mahdi Army and they were weakemleide the America army had a

strong presence in the area. When the Americasepoe lessened, the Mahdi Army became
stronger and when the Americans left, the militerevpowerful again. The applicant and
his family had also moved from their tents on terf in the desert to the city where they had
to register with the local Muhtar.

The kidnapping of his son and his subsequent rele@lout payment of any money,
indicates to the Tribunal that this was not annactivated by criminal intent. The

kidnapping occurred after the applicant had arrivedlustralia and according to the
caseworker’s notes in the DIAC file, caused thdiappt great distress. The applicant claims
that the kidnappers indicated to his wife and fgrthikt they were looking for him, as he had
worked for a western company and he was to handdiirm.

The applicant’s advisor submitted that while thple@ant may only have a minor profile for
working with a western company, the fact is thatdltework for a western company and as
such is considered to be a collaborator and pexdeag a supporter of the of the Iraqi
authorities. The applicant provided a Certificatéppreciation for his work with [Company
1] and was able to provide a description of hisknard the workforce.

The Tribunal accepts that the applicant worked®@mmpany 1], an American company, for
the period 2004 to 2006. The Tribunal acceptsdlat result of working for [Company 1],
he has come to the attention of the Mahdi Army#naili The Tribunal accepts that as a result
of coming to the attention of the Mahdi Army/méitithe applicant fears he will suffer
serious harm, in that he will be killed.

The Tribunal accepts that while the applicant dusshave a high profile, there is a small but
real chance that should the applicant return w, Ine may well come to the attention of the
Mahdi Army/militia. The Tribunal accepts that riskagain coming to the attention of the
Mahdi Army/militia is small based on the time tihais passed since he ceased work with
[Company 1] and the length of time between visytshe Mahdi Army/militia, but it is real.
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The applicant fears being killed by the Mahdi Armilitia because of the imputed political
opinion, that he is a collaborator/traitor for wioidg with American/Western firms and is
therefore a supporter of the Iragi authorities.

Protection

The persecution feared by the applicant is fromstate agents being the Mahdi
Army/militia.

Harm from non-state agents may amount to persettdioa Convention reason if the
motivation of the non-State actors is Conventidatesl, and the State is unable to provide
adequate protection against the harm. Where the Staomplicit in the sense that it
encourages, condones or tolerates the harm, thedatbf the State is consistent with the
possibility that there is persecutidiiMA v Respondents S152/20@804) 222 CLR 1, per
Gleeson CJ, Hayne and Heydon JJ, at [23]. Wher8tte is willing but not able to provide
protection, the fact that the authorities, inclygihe police, and the courts, may not be able
to provide an assurance of safety, so as to rermoyeeasonable basis for fear, does not
justify an unwillingness to seek their protectidiMA v Respondents S152/20@804) 222
CLR 1, per Gleeson CJ, Hayne and Heydon JJ, atlf28lich cases, a person will not be a
victim of persecution, unless it is concluded tihat government would not or could not
provide citizens in the position of the person wiita level of protection which they were
entitled to expect according to international stadd:MIMA v Respondents S152/2003
(2004) 222 CLR 1, per Gleeson CJ, Hayne and Heydpat [29]. Harm from non-State
actors which is not motivated by a Convention reasay also amount to persecution for a
Convention reason if the protection of the Statsitheld or denied for a Convention
reason.

Based on the above country information, the Trilbéinds it is sufficient for the applicant to

have worked in any capacity for a western compaieh s [Company 1] to be perceived as
a person who supports the Iragi government anefiwer to be at risk of harm by the Mahdi

Army/militia.

The Tribunal accepts that the applicant has contlegt@ttention of the Mahdi Army/militia
and that upon his return will face harm from thehdisBArmy/militia for reason of his
imputed political opinion. The Tribunal finds thtae harm the applicant faces is serious
harm, in that he will be killed.

The Tribunal has carefully considered the applisacitims and relevant country
information and accepts that if he were to retorirdg in the reasonably foreseeable future
there is a real chance that he will be harmed.

State Protection

The applicant has been unwilling to seek the ptatedrom the authorities as he claims that
they are unable to protect him.

Country information referred to above from the UNRi@onfirms that state protection from
the Iragi government is not available. The nala@uthorities have limited capacity to
enforce law and order. The ISF, reportedly remainerable to corruption and infiltration by
militants, and continue to be themselves a majgeteof attacks.
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On this basis, the Tribunal finds that state ptod@dan accordance with international
standards would not be available to the applicamtag.

Relocation

The Tribunal has considered whether the applicanidcavoid the harm he fears by
relocating elsewhere in Iraqg.

The focus of the Convention definition is not upbe protection that the country of
nationality might be able to provide in some paiac region, but upon a more general notion
of protection by that countryRandhawa v MILGEAL994) 52 FCR 437 per Black CJ at 440-
1.

The UNHCRGuidelines® consider that internal flight options are often awailable in Iraq
due to serious risks faced by Iragis throughoutthentry, including threats to safety and
security, accessibility problems and lack of lihelbd opportunities. Armed groups
reportedly have operatives in many parts of thenttguand, as a result, a viable (relocation
option) will likely not exist for individuals atsk of being targeted by such groups in
southern and central Irag. TBaiidelinesalso state that armed groups are present in many
parts of the country and have demonstrated moliligccessing areas where they do not
have strongholds and the mobility and reach of drgreups should not be underestimated.

Given the UNHCRGuidelinesadvice above about the difficulties of relocatwithin Iraq,
the Tribunal finds that the applicant would notaide to safely relocate to another part of
Irag and that therefore relocation is not a reaskenaption for the applicant.

The Tribunal finds that if the applicant were téure to Iraqg there is a real chance that he
would face harm, amounting to serious harm forptingose of s91R(1)(b) of the Act. The
Tribunal finds that the harm the applicant feax®laes systemic and discriminatory
conduct, as required by s91(1)(c), in that it isbdeate or intentional and involves selective
harassment for a Convention reason.

The Tribunal finds that the applicant’'s imputedificdl opinion is the essential and
significant reason for the persecution feared Iny & required by paragraph 91R(1)(a) of the
Act.

For these reasons, the Tribunal finds that thelegufs fear of persecution in his country is
well founded.

The Tribunal finds that the applicant has a wellrfded fear of persecution in Iraq for a
Convention reason now and in the reasonable foabk=éuture and that he satisfies the
definition of refugee.

CONCLUSIONS

The Tribunal is satisfied that the applicant issaspn in respect of whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant satisfies the
criterion set out in s.36(2)(a).

13 United Nations High Commissioner for Refugees 20NHCR Eligibility Guidelines for Assessing the
International Protection Needs of Asylum Seekesafiraq, 31 May 2012
http://www.unhcr.org/refworld/pdfid/4fc77d522.pdtéessed 8 November 2012.



DECISION

91. The Tribunal remits the matter for reconsideratiotin the direction that the applicant
satisfies s.36(2)(ajf the Migration Act.



