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Mr. Justice Blake

Introduction

1.

These two applications for judicial review haveen heard together because they raise a
common issue of law of some general importancesyiuan and human rights appeals. Both
claimants applied to the defendant Secretary aeStahave deportation orders made against
them revoked on asylum or human rights groundssé tagplications were rejected. Both had
previously made asylum or human rights claims thare the subject of adverse
determinations and unsuccessful appeals beforéeihertation orders were signed. Both claim
to have the right of appeal with suspensive ef{dwt is to say an appeal from within the
United Kingdom) as a result of this immigrationtbry and the proper meaning of s. 92(4)(a)
of the Nationality Immigration and Asylum Act 2002.

The case of Anirah

2.

In the case of Mr. Anirah this is the sole issde is a Nigerian national who entered the
United Kingdom as a visitor in 1988, was given &y remain as a student, married a British
citizen in August 1991 and was granted indefirg@ve to remain on the basis of that marriage
in May 1995. There are four children of that mayeaaged between 10 and 16. He

undoubtedly has resided lawfully in this country éolong time and during that residence has
established a home, family and private life thatethees respect within the meaning of Article

8 European Convention on Human Rights (ECHR).

However on the™ March 2001 he was convicted of a conspiracy tooirnjmto the country a
large quantity of Class A drugs and was sentenzddtyears imprisonment. On the™®lay
2005 the Secretary of State decided to deport Mitalh on grounds conducive to the public
good pursuant to s. 3(5) Immigration Act 1971 anel immigration rules applicable to such
decisions: HC 395 paragraphs 362 to 364. Mr. Aniappealed against this decision and
contended amongst other things that deportatidgheaend of the lengthy prison sentence he
was serving for his criminal conduct was an intexfiee with his right to family life and was
not justified in the broader interests of the comityuapplying Article 8(2) ECHR. By the
time of the appeal the marriage had broken down ted wife had instituted divorce
proceedings. Whilst she was willing for the childite make indirect contact with the claimant
through letters, phone calls and emails she wagnmepared to take them to visit him in prison
whilst he was serving his sentence.

The Immigration Judge (1J) dismissed the appeahe 11 July 2005 and the AIT upheld this
decision on 18 December 2006. In due course that appellate idaciecame final and can
not be challenged collaterally by judicial revieWhereafter a deportation order was signed
against him.

After further judicial review proceedings that dot need to be recited, the Secretary of State
agreed to consider further submissions put forwsardune 2007. The submissions sought a
revocation of the deportation order before it hadrbimplemented. Those submissions were
concerned with the human rights claim and arguedl tte 1J had applied the wrong test of
exceptionality rather than the correct one of propnality and relied on the continuing family
life between the claimant and his children. Thosbngsissions were rejected on the™19
November 2007. The defendant refused to revoke diyeortation order. In due course
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directions for removal to Nigeria were set. On ##' December 2007 this application for
judicial review was made on the basis that thexaait had a further right of appeal.

Although the claimant submits that in rejectiig submissions the Secretary of State herself
erred in law by failing to find that family life vaestablished between the claimant and his
children, he does not allege that the issues, \tlteeece or the supporting argument advanced
in the June 2007 representations were sufficiegiffgrent to amount to a fresh human rights
claim.

The case of Etame

7.

10.

11.

12.

13.

Mr. Etame is a citizen of Cameroon who enteheddountry clandestinely on a date unknown
and applied for leave to remain on asylum groundgay 2005. This application was rejected
in July 2005 and there was no appeal against imd®al directions were set but before they
could be implemented the claimant was prosecutedriminal wrongdoing.

On the 2B February 2006 he was sentenced in the Crown Cturtwelve months
imprisonment concurrent on his plea of guilty ir thlagistrates Court to three inter-related
offences of having a false instrument (a Belgiasspart) with intent, using the same false
instrument and obtaining a pecuniary advantage l@myent) by a false representation that he
was entitled to work in the United Kingdom.

As a result of this conviction a decision wasetato make a deportation order on grounds that
his deportation would be conducive to the publiodjorather than merely remove him as
someone who had been refused leave to enter. Gpates distinction between removal and
deportation is the fact that when a deportatiorenis made a person is precluded by statute
from re entering the United Kingdom until the orderevoked.

The claimant appealed against the decisionakenthe order. His grounds of appeal alleged
persecution and ill treatment in Cameroon on thasbaf his political opinions and activities
and also because of sexual activity as a homosexual

The Tribunal rejected his appeal on th& Aigust 2006. This decision became final after a
request for reconsideration was dismissed and e6tiDecember 2006 the deportation order
was signed against him requiring him to leave timtdd Kingdom and preventing his return

here.

Thereafter fresh solicitors acting for the wlant submitted further argument and evidence
relating to his treatment as a homosexual in Caomeend the risks he would face on return
there. These representations were rejected on#hdviarch 2007 and again on the™>May
2007. The latter decision went on to explain that representations did not amount to a fresh
claim; the deportation order signed would not haked, and there was no in-country right of
appeal against this decision as the claimant hadnaole a fresh claim for asylum or human
rights protection.

The claimant nevertheless sought to enter paapvith the AIT, but on the f1June 2007 an

immigration judge decided that the decision of #% May 2007 was not an appealable
decision. At a renewed application for permissionSeptember 2007 the claimant obtained
permission to bring judicial review proceedingsiaghboth the AIT and the Secretary of State
arguing that he had a right of appeal against éfesal to revoke the deportation order, that
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14.

such a right was for an in-country appeal, and thaany event the representations made
amounted to a fresh claim for protection. The Sacyeof State subsequently accepted that the
decision in question was an appealable but notsihett an appeal could be made from inside
the UK. On the 28 May 2008 the Secretary of State gave further miagon support of her
contentions.

The question whether there was a fresh clairaft@gee or human rights protection is a distinct
issue in the case of Etame that does not aris@encase of Anirah. It will be considered
separately after the resolution of the common issue

The right of appeal

15.

16.

17.

18..

19.

The general statutory provisions about a riglappeal in immigration cases are to be found in
s. 82 (1) NIAA 2002 that provides a right of appeathe AIT “where an immigration decision
is made in respect of a person”. S. 82(2) then satswhat is meant as an immigration
decision. The list of such decisions includes safwf leave to enter, refusal of leave to remain
if the result is that a person has no leave toremteéemain, a decision that a person is to be
removed, a decision to make a deportation orderamfusal to revoke a deportation order. In
both these cases it is now agreed that there \wéusals to revoke a deportation order and thus
a separate immigration decision had been madewitp the original decisions to make a
deportation order and in the case of Mr. Etamegtréer decision to refuse leave to enter.

Section 84 of the 2002 Act provides that whbege is a right of appeal the grounds of appeal
may include a claim that removal of the appellapnuld be contrary to the UK’s obligations
under the Refugee Convention and that the decisioontrary to s. 6 of the Human Rights Act
1998.

Mr. Husain who appears for both claimants olesethat there will be many cases where a
person is the subject of more than one immigratiecision during a period of a single stay in

the United Kingdom. Where there is more than ornaignation decision Parliament has made

distinct provisions to enable repeated claims tadmified and further rights of appeal to be

curtailed or excluded.

He makes the further general observationtifiag. 83 in certain circumstances a person who
makes a claim for asylum that is rejected may adppdae Tribunal against the rejection of his
asylum claim. Such a provision is by way of cortttaghe position established in the 1993 Act
and after where asylum decisions are not themsedppealable but only the immigration
decision engendered in response to an asylum claim.

By way of further preliminary observation hgitas the court to note that the present statutory
scheme excludes the mere giving of removal dirastidrom the list of “immigration
decisions”. In doing so, Parliament reversed thasiten of the Court of Appeal in the case

R (Kariharan) v SSHIP2003] QB 933. He points out that the Court of Appapplied a broad-
based approach to the meaning of immigration dacisi this case, even though there was no
or no adequate mechanism to prevent abuse by egpapplications for protection made after
the giving of fresh removal directions. By contraghder the scheme this court is now
considering Parliament has carefully identified imenigration decisions that carry a right of
appeal, and has further provided significant newchmaisms to prevent or curtail appeals
where the exercise of the right of appeal mighd leaabuse by repetition of the same claim as
one that had been previously rejected.
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20.

Ms. Laing for the Secretary of State does nspude that a right of appeal arises when a
decision that is an immigration decision is takéhe reminds the court that what is in issue is
whether the right of appeal is to be exercised fwithin the United Kingdom or not. This is
governed by s. 92 of the NIAA 2002.

Appeal from within the United Kingdom

21.

22.

23.

24,

Section 92(1) establishes the general propositiat a person may not appeal under s. 82(1)
while he is in the United Kingdom unless his appeaf a kind to which this section applies.
There then follow a number of subsections providmghich circumstances an appeal is one
to which the section applies. First, under s. 92§2) appeals against immigration decisions by
those who are normally lawfully present in the UK aaim to be free from immigration
control: these are appeals against a certificaenoflement, refusal of variation of leave and
certain variations of leave to remain, cancellawbrindefinite leave to remain and a decision
to deport. Second, under s. 92(3) there are appgealthose who arrive with prior entry
clearances with further provisions modifying thight.

Third, s. 92(4) is the provision that is rel@din this case. It reads as follows:-
“This section also applies to an appeal againstnamgration decision if the appellant-
(a) has made an asylum claim or a human rights claihilean the United Kingdongr

(b) is an EEA national or a member of the familyaaf EEA national and makes a claim
to the Secretary of State that the decision breathe appellant’s rights under the
Community Treaties in respect of entry to or resatein the United Kingdom.”

(emphasis supplied)

Mr Husain points out that the words used )ré¢éer to the past tense “has made” by contrast
to the words in 92(4)(b) “makes a claim”. Asylunaioh and human rights claim are defined by
s. 113 as meaning a claim made by a person todtetary of State that to remove the person
form or require him to leave the United Kingdom Wbibreach the United Kingdom'’s
obligations under the Refugee Convention or wodiblawful under s. 6 Human Rights Act
1998. It is to be observed that this definitionlviaé amended by s. 12(1) and 12(2) of the
Immigration Asylum and Nationality Act 2006 wherehoth cases a new provision is inserted
to the effect that the definition “does not inclualelaim which having regard to a former claim
falls to be disregarded for this purpose in accocdawith the immigration rules”.

The Immigration Rules at the time material tothb claimants contained paragraph 353
(inserted by HC 1112)

“Where a human rights or asylum claim has beensesfuand any

appeal relating to that claim is no longer pendihg, decision maker

will consider any further submissions and, if régelc will then

determine whether they amount to a fresh claim qmersThe

submission will amount to a fresh claim if signéidly different from

the material that has previously been consideréd. sSubmissions will

only be significantly different if the content:
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25.

26.

i. had not already been considered; and

ii. taken together with the previously consideredtenal, created a
realistic prospect of success, notwithstandingeigsction”.

Mr Husain points out that Section 94 containsvisions for certification of appeals. This
section applies to a s. 82 (1) appeal where thelmp has made an asylum or human rights
claim. Section 94(2) provides

“A person may not bring an appeal to which thistisacapplies (in

reliance on section 92(4)(a) if the Secretary @té&certifies that the

claim or claims mentioned in subsection (1) is oe alearly

unfounded.”

He relies on that provision as being directhplecable to resolve problems arising from

abusive or repeat claims being advanced as grdon@ppeal against successive immigration
decisions that would otherwise be appealable. Wéiech a certificate is issued it prevents the
appeal from being made in country in reliance o824), but it does not exclude a right of

appeal altogether. There are other mechanismseftification of appeals notably under s. 96

where a right of appeal at all can be removednfadter could have been raised in a previous
appeal and there is no satisfactory explanation itvisynot.

Issue 1: In country right of appeal

27.

28.

29.

Appealable decision

It is common ground between the parties th#t Hecisions to refuse to revoke the deportation
order were immigration decisions within the mearohg. 82 (1) and (2) (k). Accordingly both
were decisions that carried the right of appealunidat section. Both parties therefore submit
that the 1J was wrong in the case of Etame tothdéthere was no appealable decision in this
case.

| agree with this submission. Where it is cléaat the Secretary of State has made an
immigration decision within the meaning of s. 82¢hgre is a right of appeal under that
section. A more difficult question might have beemether she is alwaysquiredto make an
immigration decision in response to representatrecsived. This issue does not arise in the
two cases before the court but has arisen in imatigr cases in the past. The question of
whether fresh representations raising an asylumcaould be met with a fresh immigration
decision giving rise to a right of appeal was cdased by the Court of Appeal Rv IAT ex p
SSHD[1990] Imm AR 492; and the High Court Bfrv SSHD ex p Kazr{ii995] Imm AR 73
see Macdonald"edition (1995) para 12.101 and 105. Unguided Isghér submissions from
counsel | rather suspect that a further immigratieaision is necessary where a different claim
has been made to that determined previously.

Although the 13 was wrong to conclude as heimlithe case of Etame it is not necessary to
guash the decision on this ground alone, becaude ilefendant’s submissions are correct
there is a right of appeal to be exercised fronvathrand time for lodging such an appeal does
not run until the claimant is removed. This judgmierdeclaratory of the existence of the right

of appeal and will be binding on any future immigra judge determining the question.
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30.

On the other hand if the claimant’'s submissiomghe principal issue are to be preferred the
relief to be granted will not only be declaratoffytive right of appeal but would go on to state
that the right of appeal can be exercised insiddthited Kingdom before removal.

“Has made a claim”

31.

32.

33.

34.

35.

It is clear that on the literal meaning of therds in s. 92(4) (a) any historic claim to asylam
human rights protection would generate a right mbeml to be determined before removal
where an immigration decision is taken. Mr. Hussibmits that the literal meaning of the
statutory language is to be deployed and he rehagcent Tribunal authority to that effect.

In the case dBT (s. 92(4)(a): meaning of has made) Turi807] UKAIT 00085 the AIT
chaired by Mr. Ockelton determined that the litereaning of these words was the appropriate
statutory meaning of the words. The AIT were awafréhe odd consequences of this reading
and noted:-

I. An in-country appeal would follow where a histoasylum or human rights claim had
been made even though the subsequent immigratmsiale may not be in response to a
claim to such issues.

ii.  An in-country right of appeal would follow evehthe previous human rights/asylum
claim had been made in the distant past on a prsvgsit to the UK as there was
nothing in the statutory language to cut down #eaeh of such a historic claim.

The AIT noted that the submission to the cogti@intly advanced by the Home Office

presenting officer in the case before it) deperuled

I. reading the meaning of the statutory term clenasylum in the light of the immigration
rules defining fresh claim, and

ii.  ascribing a meaning to the language of the 286Rthat was only spelt out in the 2006
Act that had yet to be brought into force.

Mr. Husain’s principal submission in supportlodése applications was that both claimants had
made asylum claims in the past and therefore hath-aountry right of appeal against the
immigration decision of refusal to revoke their deption orders whatever the nature of the
representations that led to these decisions. THimgssion was firmly based on the decision of
this experienced AIT and he further invited thertda give weight to this decision because it
was a conclusion of a specialist tribunal expemenm immigration and asylum law citing
Lady Hale inAH (Sudan) v SSH[2007] 3 WLR 832 at [30] as applied by the CAA® and

DD (Libya) v SSHIEWCA Civ 289 at [15].

Whatever the correct answer to this questiostatutory interpretation, | reject this further
submission. On a pure question of statutory coostmu the higher courts will decide the
meaning of the words used by Parliament for its@étiey do not give weight to the conclusions
of the AIT. This is not a case concerned with thpliaation of legal principles to a particular
factual context, where the cases show that an exmed AIT can be assumed to have applied
the law correctly unless the contrary is showne AT enjoys no inherent advantage over this
court in question of statutory construction, inddkd reverse is the case. In addition to the
court’s inherent expertise on the principles ofigtay construction, it has had the considerable
advantage not afforded to the AIT of detailed sigsoins by eminent counsel on the relevant
principles that guide the determination of the ¢joes As it happens, the SSHD has sought to
challenge the decision of the AIT 8T (Turkeyand | was the judge who granted permission
to bring such a challenge in January 2008.
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36.

37.

38.

39.

40.

Mr. Husain next submitted that it was apprdpritd give the statutory words their literal
meaning as the words were plain despite what regresed were anomalous consequences in
so doing. He placed emphasis on three principesed from the authorities:-

I. Where the right of appeal had been afforded agli#ment it formed an important right
of access to the court by the individual and suchight protected by common law
principles of construction was not to be cut downlininished unless ambiguous words
compelled that conclusionR v SSHD ex p Saled@001] 1 WLR 443 at 449D, 452B,
and 457H.

ii.  If the plain meaning of the words was liablegiwe peculiar results and the potential for
abuse in the form of repeated applications, it wak for the court to read down the
words or read in limitations but it was for Parliam to legislate to prevent such abuse in
the light of the consequences as revealed by pididierpretatiorR (Kariharan) v SSHD
[2003] QB 933 at paragraph 30 and 36.

iii. Inany event in the 2002 Act Parliamerad provided for substantial powers in s. 94 (2)
for the Secretary of State to certify a human sgbt asylum claim as manifestly
unfounded and thus prevent an appeal being puisuEalintry. There is a corresponding
match between the breadth of s. 92(4)(a) and tbeig® power to certify certain appeals
that rely on it as abusive under s. 94(2).

Ms Laing QC for the defendant recognised thatliteral construction of the words had the
effect and consequences as found by the AIT amedreh by the claimants in their first broad
head of argument. She submitted however that thexee other principles of statutory
construction other than the principle of givingeeffto the plain words of Parliament:

I. The words should be construed in the contexhefscheme of the statute as a whole.

ii. If the consequences of adopting a literal camgton were so peculiar as to be
characterised as absurd, then principles of statutonstruction required the court to
read the words to avoid the absurdity.

iii. In identifying the context of the statute amige mischief to be guarded against it is
permissible to have regard to the notes on clauses.

The first two propositions are well-establishpdnciples of statutory interpretation see
Bennion on Statutory Interpretatidifrifth Edition) 2008 at section 190, and Part XX%ee
also Aharon Barak“Purposive Interpretation in LaivMPrinceton (2005) at p. 80 “Deviating
from the language of the text to avoid absurdity”.

It is was established iR (Westminster City Council ) v National Asylum [@up Service
[2002] | WLR 2956 per Lord Steyn at 2959 B-C thaplanatory notes on clauses are
admissible aids to the construction of the conteixthe statute, and the mischief to be
legislated for. It is further clear from the sutpgent decision of the House of LordsRnv
Montilla [2004] 1 WLR 3141 [2004] UKHL 50 delivered by Lokdope at [33] to [36] that
headings and side-notes are now also to be adnfitted similar purpose, and that older
authority to contrary effect is no longer good law.

The notes on clauses indicate that the draftsm@ntemplated appeals in respect of
immigration decisions made in response to claimdama country “during a current period of
stay”. This is inconsistent with a purely histogtaim. | accept that such notes are only
admissible as to context and do not discharge thiet’'s duty of ascertaining the meaning of
the words used by Parliament. Despite the limitssistance such aids can give, they are a
clear pointer away from the literal meaning. Whelded to the rule against absurdity and the
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41.

42.

43.

rule of construction of a section in the statutooyntext, they undermine the starting point of a
literal construction of the words used.

On this first issue | prefer the submissionshef defendant. Parliament has carefully defined
the cases where there is a right of appeal; thengi® of an appeal that may be advanced and
the circumstances when the right of appeal mayxeecised in the United Kingdom prior to
removal. It is obviously important that there is iarcountry appeal in asylum and human
rights claims at least engaging Article 3 ECHR.l&irmant with a current well-founded fear of
persecution may face irreparable harm on retuhmsifor her claim is dismissed and the appeal
can only be exercised from abroad but there issasan why a purely historic protection claim
should require or deserve an in country appeal.

Whilst there may be cases where the processimfssion and removal may give rise to two
immigration decisions and potentially two occasifmrsan appeal, this is no indication that in
every case Parliament concluded that every subse@ppeal should be heard in country. If
two claimants seek to revoke a deportation ordeelpuon the basis of compassionate
circumstances personal to them that do not engggetection claim too it is entirely illogical
that they should be treated differently as to wietheir appeal should be heard in country by
the irrelevant happenstance of whether one of tha@thmade a protection claim in the past that
has no bearing on their present predicament and@iremain.

I have no difficulty in concluding that the saoguences of the literal construction of s. 92§4)(a
would indeed be absurd and give rise to arbitrasyirsttions between individuals similarly
placed for all relevant purposes. Parliament mastehintended that the in-country right of
appeal was to be given only where there was a nbetween the immigration decision
formally generating the appeal and the represemstor application that the immigration
decision was responding to. Such a constructioooissistent with the requirements of an
effective remedy where an important right is conedr and consistent with the minimum
procedural rights the UK is required to afford asylseekers whether by extrapolation from
the binding international obligation afon refoulementeflected in Article 33(1) of the
Refugee Convention or the Procedures Directivesnplgated by the European Union to
which further consideration will be given latertims judgment. Further this construction is
not inconsistent with or unduly restrictive of righof appeal afforded by statute. In the
immigration context it is not unusual to find appeghts exercisable only from abroad.
People who have no recognised right to enter oamerare not generally entitled to enter or
remain for the purpose of appealing an adversesiecaffecting such rights. In particular it
would not be surprising that appeals against ase¢fto revoke a deportation order would be
heard abroad following removal as consideratiorsuth revocation would normally follow
after the decision has been implemented and theoperemoved in accordance with the
deportation order.

“an asylum claim or a human rights cld&im

44,

Mr. Husain’s alternative submission was tha. i92(4) required a nexus between the asylum
or human rights claim and the immigration decisibat generated the right of appeal that
nexus was established in these cases. Both hae mpesentations on human rights grounds,
Art 8 in the case of Mr. Anirah and Art 3 in theseaof Mr Etame and the latter had made an
asylum claim as well. Both had therefore made ddihat to remove and exclude them from
the United Kingdom would be inconsistent with theitdd Kingdom’s obligations and both
were therefore claims within s. 113. It was illegéte to construe “claim” in s. 92(4) by
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45.

46.

47.

48.

49.

50.

o

reference to the immigration rules and the procedorr determining whether a claim is a fresh
claim or not as the rules cannot govern the meaningrimary legislation. It was further
illegitimate to construe the 2002 statute in tlghtiof the amendments that had subsequently
been made and had not been brought into force.

These appeared to be formidable submissionsialilce the submissions based on a historical
claim to protection had no apparently absurd comseces at odds with the scheme and policy
of the 2002 statute as a whole. There was nothegnisistent with the explanatory notes
Further Mr Husain relied on an obiter remark of ksaw in the case M v Secretary of State
for the Home Departmerj2006] EWCA Civ 1402; # October 2006 (unreported) where in
response to a submission made on behalf of the Hofilee that the relevant provision of s.
92 applies only to a fresh asylum or human righas g his Lordship said:

“l am not sure that this is right as a matter @f la.but it is plain if the

Secretary of State certifies that the human rigtitem is clearly

unfounded, as he may do under s. 94 of the 2002h&ct there is no

in-country appeal”

The learned editors of Macdonaltnmigration law and Practice” (7" Edition) (2008) at
18.25 note this observation and the AIT decisio8TnTurkeyand prophetically anticipate that
“further litigation can be anticipated” without efing their own opinions on how it should be
decided.

Where there is a current and disputed asyluhupran rights claim it would make every sense
for the appeal by which the outcome is disputetiaee suspensive effect and enable it to be
brought before removal in order to give practice@ to the non-refoulementprinciple
reflected in Article 33(1) Refuge Convention. dtabvious that a right of appeal against a
decision that refuses recognition as a refugee Ilpermon who has presented a credible
arguable case that they face persecution or ditiment on removal would be ineffective to
prevent a breach on an international obligatiahef challenge can only be made after removal
to the place where the ill treatment is feared.u o not have to be persecuted to establish a
well founded fear of persecution. It is neither egsary nor appropriate to prove the existence
of a well-founded fear of persecution or substargimunds for fearing a real risk of ill-
treatment by being removed to see what happens.

Although the right to an effective remedy undeiicle 13 of the ECHR has not been enacted
as a Convention right within the Schedule to thenidn Rights Act 1998, it is apparent that the
case law of the Strasbourg Court as to the reqeinésnof an effective remedy to prevent a
violation of Article 3 of the ECHR would need to bensidered and taken into account by any
court charged with examining whether removal woléda violation of a human right (see
Human Rights Act 1998 s. 2 (1) and s. 6)).

In supplementary written submissions lodgedraftose of the oral argument, Mr Husain also
prayed in aid Council Directive 2005/85/EC of thst December 2005 that applies to all
asylum claims made after 1st December 2007.

Article 32 of the Directive concerns subsequapplications for asylum and Article 32(3)
recognises that these may be subject to a prelisneamination as to whether new elements
or findings relevant to qualification have beengerged.

Article 39 (1) provides that:
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51.

52.

53.

54.

“(1) Member States shall ensure that applicantsagytum have the right to an
effective remedy before a court of tribunal agathstfollowing.

(3)Member States shall where appropriate provideutes in accordance with
their international obligations dealing with:

(a) the question of whether the remedy pursuapatagraph 1 shall have the effect of
allowing applicants to remain in the Member Statecerned pending its outcome;

(b) the possibility of legal remedy or protectiveasures where the remedy pursuant
to paragraph 1 does not have the effect of allowhegapplicants to remain”.

It will be apparent from this that the conceptan effective remedy does not always require
suspensive effect where a further claim to asylanmade, but there must be an effective
remedy where the further claim is not acceptedeasgbsufficiently different from the earlier
one to make a different outcome.

If the true meaning of the statute were to btemined only from the words used by the
draftsman alone, | would conclude that Mr. Husaisé&cond submission was correct and
should be adopted. In my judgment, the passing nkesraf Laws LJ noted at [45] above was
doing no more than noting that the words of theustaitself did not give foundation for the

Home Office submission.

However, Ms. Laing for the defendant reliedafurther principle of statutory construction
that Parliament in re-enacting the same words statute that have been the subject of prior
judicial interpretation intends the words to halie same meaning in the absence of specific
provision to the contrary. The principle is recsga in Benniodoc cit at section 201 and Part
XIV “The Informed Interpretation Rule”. A recent @ation of the principle in a different
context is the decision of the House of Lord#\im Hoare[2008] UKHL 6 [2008] 2 WLR 311
per Lord Hoffman at [15]- [16].

The relevance of this principle to the prespriblem is as follows. In the Asylum and
Immigration Appeals Act 1993 Parliament gave specights of appeal on asylum grounds in
respect of immigration decisions that respondeclamms for asylum. “Claim for asylum” was
defined in s. 1 as “a claim made by a person whhdibtore or after the coming into force of
this section) that it would be contrary to the WditKingdom’s obligations under the
Convention for him to be removed from or requiredeiave the United Kingdom”. In the case
of R v SSHD ex p Onibiyjd996] QB 768 the Court of Appeal had to consiwer issues: first
whether more than one claim for asylum could beerdding one stay in the United Kingdom
and it concluded that it could (p.781-2); secondemwdid a further claim for asylum during the
same stay amount a claim for asylum within the rnmgpof the statute and thereby generating
a further right of appeal? It was accepted by seufor the asylum seeker on the basis of
previous Court of Appeal authority that there had¢ something different about the further
claim in order for it to amount to a claim for asyl within the meaning of the statute. Sir
Thomas Bingham MR agreed with this submission &edprevious decision of the court but
added his observations at 783H-784A.
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“The acid test must always be whether comparinghthe claim with
that earlier rejected and excluding material onclwhihe claimant
could reasonably have been expected to rely iorednker claim, the
new claim is sufficiently different from the earlielaim to admit of a
realistic prospect that a favourable view couldthleen of the new
claim despite the unfavourable conclusion reachedtle earlier
claim”.

Ms. Laing submits that Parliament has enactextessive statutory references to claim to
asylum against the background of this authority antt have intended that the words used
had the same meaning as under the 1993 Act. W&dreas necessary to explain in Rule 353
the Immigration Rules (cited above at [24]) whefudher claim would be treated as a fresh
claim using the guidance first given @nibiyo as the basis, it was not necessary for the
draftsman to spell out th@nibiyo definition of claim for asylum in the statute &g tinformed
interpreter would already know what the words meartis submission therefore responds to
two of the most persuasive reasons relied on byAtiien STand adopted by Mr. Husain:-

I. This is not a case of the Immigration Rules wiefy the statute. It is a case of the
drafters of the statute being content to adoptleade alone the judicial interpretation of
the same words in an earlier statute.

ii.  No assistance can be gained in favour of tlantnts’ interpretation by the fact that in
the 2006 Act the draftsman did expressly definentl® asylum by a reference back to
the immigration rules thahter alia explain when a claim is a fresh claim. In thishtig
the 2006 statute was removing ambiguity and clexgfythe law but not seeking to
change it. For a recent example of such an apprimatie context of immigration and
asylum se® (Khadir) v SSH)2006] 1 AC 207 at [35] and [36].

In the end, | have been persuaded that thdéseissions are correct, and that only a first claim
to asylum or a fresh claim will result in an in obty appeal under s. 92(4). Admittedly there
was no body of case law concerned with fresh hungduts claims that Parliament might have
been reflecting in the 2002 Act, but the similastibetween a claim that the UK’s obligations
under the Refugee Convention would be violated #ithsame proposition by reference to the
ECHR suggest that the outcome in the asylum corstestild also apply to the human rights
one. Indeed it would be absurd if it did not.

The defendant’s construction is consistent witbrnational principles and the EU Directive.
Where a claim for protection has been consideretlrajected and the rejection upheld on
appeal there is no violation of the principle mdn-refoulementn removing the person
concerned. Where a repeat claim is made that tisarfoesh claim for protection there is
accordingly no need to grant a suspensive riglajppkal. Certification of such claims may not
always be appropriate. The claim itself may bealitdle and genuine but merely unsuccessful.
It is preferable not to risk challenge by certityisuch a claim as unfounded rather than
indicating it is not a claim that generates a saspe appeal.

The defendant’s construction would also resdhee riddle of whether a repeat immigration
decision of the same kind as one taken previouslyalways necessary. If every such
application generated a fresh in country rightgbeal, | doubt whether the Secretary of State
would respond to a claim for asylum by a fresh ignaion decision unless and until satisfied
that it was a fresh claim. The present practicegesty that fresh representations will be
responded to by fresh decisions but only freshmdagenerate in-country rights of appeal. In a
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sense this is generous to those making such repiatiems because they can at least be assured
that therewill be a decision responding to the claim. Further thier#ant’'s construction
ensures that there is a right of appeal availablehtllenge the decision although one that can
only be exercised from abroad. This is less draoothan a s. 96 certificate that would remove
all rights of appeal. It leaves the repeat claimaho has not made a fresh claim in the same
position as a first time claimant whose claim isgsidered so weak that it can be the subject of
a s. 92(4) certificate.

Mr. Husain submitted in his written reply thatthe 2002 Act Parliament was setting out a
comprehensive new set of appeal provisions foruasydlaims and provided for certification
where it felt necessary. Implicitly Parliament hadved on from thénibiyo decision that a
fresh claim was the trigger for a suspensive rajtgppeal. | do not accept that submission and
conclude that there is symmetry about the deferslantmissions as to the working of the
statutory scheme that is missing from those ofdl@nants. Moreover, this is a symmetry
now supported by the decision of the Court of Apjpe@T (Kosovo}o be further considered
at [62] below.

In an asylum case, the EU Directive is appligdirst requiring the SSHD to consider whether
the claim is a fresh one. If it is, it should eithe allowed or be subject to a suspensive appeal
in country. Whilst the decision as to whether tisisa fresh claim is one for the defendant
Secretary of State to take, it will be closely sued by the courts on judicial review. The
test is an objective assessment of difference speet of the materials relied on and the
assessment of a different outcome. This has beednnsh to be a demanding test Sé&&/
(DRC) v SSHD[2006] EWCA Civ 1495 at [7]. The court is not stihging itself for the
decision maker and if the objective evaluation aelseon the assessment of the credibility of
the new material the review question focuses whetheas open to the decision maker to
reach the conclusion that he did (see further easiens of Buxton LJ iWwWM (DRC)at [16] to
[19]). But if the objective analysis of the matésideads to the conclusion that the outcome
might well be different it will not be open to aasonable Secretary of State properly directing
himself to certify the claim: see Lord BinghamRiazgar v Secretary of Stg@004] AC 368 at
[17]. In all cases where part of the analysis &# thgality of the decision turns on the
assessment of real risk, the principle of anxiausatsy applied in protection claims requires
the court to assess what the new material might esthblish. If the court performs this
function in a judicial review of a fresh claim dg&ion it is supplying the effective remedy
required both by Article 13 of the ECHR and Artid8 of the EU Directive. If it does not |
doubt whether it would. Where it has been lawfubncluded that the claim is not a fresh
claim, then nothing in the Directive or the Refugamnvention requires a suspensive appeal to
be exercised in country.

In an Art 8 human rights case such an appeai fibroad may not be futile notwithstanding

the absence of the appellant. It is not the caat dh Article 8 appeal invariably requires

suspensive relief, particular where the decisioallehged is a second refusal to revoke a
deportation order. In Mr Anirah’s case, for examptecan take into account not only the

passage of time since the dismissal of the origapgdeal, but also the fresh circumstances
including the continued existence of family tiesdahe absence of criminal activity by the

appellant. It can also take into account refinemanid advances in the applicable law.

The defendant’s construction is materially supga by the decision of the CA BT (Kosovo)
[2008] EWCA Civ 14 (2% January 2008) where the court was consideringsa taat had
been certified under s. 94 of the 2002 Act on theidthat the country of origin was on a white
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list of presumptively safe countries. Sedley LJ weasical of aspects of Home Office in
determining such claims and said at [17] to [18] :-

“In my judgment the process required by the 2002 And the
Immigration Rules where an application has beeactegd and then
renewed is essentially the following. First, un@&353, the Home
Secretary needs to consider whether she now actieptslaim: it is
clear from the wording and structure of 8353 tlhég tloes not depend
on its being a fresh claim within the meaning & thle: the option of
acceptance is untrammelled. If the renewed clanrejected but
contains enough new material to create a realstspect of success
on appeal, the Home Secretary must so decide angfusal, being a
refusal of a fresh claim, can then be appealedhaivever, the Home
Secretary lawfully decides that it is not a frekdim, she does not need
to consider whether, having rejected it, she shaldd certify it as
clearly unfounded; for, not being a fresh claing, igjection is not
appealable at all, whether in-country or out. slonly, therefore, to a
first claim that the process of certification idemant. This will,
however, include a certified claim which has beaned or added to
by a further application while an appeal again&ig@ is still open or
pending. 8353 does not apply to such a claim, iaiml accordingly
here alone that the question of lifting an extan®4 certificate can
arise.

Thus, far from a renewed claim such as the presemtgoing straight
into the s. 94 process, its proper destination3838 Applying this
rule, the Home Secretary should have decided wheibwe to accept
the claim and, if she decided to reject it, wheth&vras nevertheless a
fresh and therefore appealable claim. If it whg tlaimant would
have secured what he wanted, which was an in-cpugtnt of appeal.
If it was not, he had no further recourse: his ioagiclaim had been
certified; he would now have nothing further to eglp and the Home
Secretary would have nothing further to certify”.

For reasons already noted no one suggests thatighao right of appeal at all in these cases,
but the reasoning is powerful support for the psajpan that what determines whether there is
an in country right of appeal is whether there fgeah claim or not.

Second Issue Fresh Claim in Etame

63. | now return to the question of whether thessgloent representations by Mr. Etame did
amount to a fresh claim within the meaning of thées and the guidance of the Court of
Appeal inWM (DRC)noted above.

64. The AIT in its decision of"3August 2006 accepted that the claimant was a hexuas and
that he was beaten up and assaulted so severelit tkaulted in him being in hospital, but
they were unable to accept his assertion as tothewnjuries were caused and specifically
doubted his claim that the injuries had been itdticin prison. It considered that the account
that the claimant gave in his evidence of dailyuie in prison made it unlikely that he would
be in a fit state to escape, and that thereforeeeihe ill-treatment claimed or the ability to
escape or both was false. It had medical evidendba form of a letter from a community
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psychiatric nurse as to three physical problembkidieg injury to the anus and psychological
sequela. It did not rule out that his problems wevanected with an affair with son of the
police chief but in the end concluded that thers ¥@me local difficulty in his home village

arising from his sexual activity”. The Tribunal didt consider that this state of affairs entitled
him to asylum in the United Kingdom. These diffioe$ would not be replicated on relocation
to the capital Yaoundé because the information ftbenBritish High Commission was that
although there discrimination against homosexuat$ laomosexual activity was a criminal
offence there were few prosecutions other than esinagainst minors or rapes, and
homosexuality was effectively tolerated in YaounBarther the Tribunal took into account
that asylum had not been claimed in the first couat potential asylum and considered this
undermined credibility.

The fresh evidence the claimant now reliesamnsists of the following:-

I. There is a full statement from the claimant detg anal rape in Douala prison and
sexual torture including the use of a flick knitethe anus by fellow prisoners. He says
he was too embarrassed and traumatised by theenatuhe injuries to spell out the
specifically sexual nature of the ill treatmentsudfered in Douala prison in Cameroon.

ii. There is a statement from a GP who is a forensedical examiner with considerable
experience in medico-legal aspects of asylum claBie found evidence of 3 distinct
unsutured scars one above the groin and two imnedgi@bove the applicant’s anus. She
says “in my opinion the scars above his anus aklhiconsistent with injury by a thin
sharp knife. They are injuries for which it is difilt to give any causation other than
assault by another person. The lack of permanedéree of direct trauma to the anus is
still consistent with the injuries described”. Shether points out the well-recognised
reticence that male rape victims may have in desgisexual assaults to others he is not
familiar with.

iii. There is an expert report from a social anflmogist with special expertise in Cameroon
who gives expert evidence of sexual abuse of peisom prison by guards and inmates,
with those known to be homosexual at particuldt. ridhe expert further gives evidence
of the practice of sending prisoners on work gaongslaces outside the prison (which is
how the claimant says he managed to escape) angréutice of remanding those
suspected of sodomy charges in custody. He respontie information from the High
Commission by the observation that the fact thatyred these cases do not come to trial
disguises a higher profile where successful pragatwand sentence might have been
noticed. He confirms the supporting contemporanglewe of systemic discrimination
throughout Cameroon against those who are homokexua

The response of the Secretary of State torhterial is contained in the letters of thd M8ay
2007, 258' May 2007 and 28 January 2008. Putting the three decisions togéttempears to
me that the Secretary of State was informing tlagm@nt that his case did not amount to a
fresh claim with reasonable prospects of succesause:-

I. As to the evidence of rape he could complaintite police about this and receive
adequate state protection.

ii. Itis not unreasonable to expect the claimantelocate to one of the bigger cities in the
Cameroon such as Douala or Yaoundé and behaveeeliscthere so as not to attract
police attention.

iii. There is no evidence that societal prejudiggaiast homosexuals has resulted in
numerous actual prosecutions of homosexuals althdhgre is some evidence of
detention of those accused of sodomy.
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It is apparent that the claimant’s further mateis fresh, credible and was not available ¢o b
called at the original appeal hearing either beeate experts were not known to the
claimant’s former solicitors or the sexual basitf mistreatment in prison was too difficult
for the claimant to address.

The central question is what impact might itdhaad on the AIT if the case was reconsidered
there. The AIT did not accept significant partstbé claimant's case and drew adverse
inferences from the delay in putting forward thesede did and exaggeration of what had
occurred to him in prison.

In my judgement the central issue for the Sacyeof State was whether this new material
created a realistic chance that a fresh appellady lvould accept the claimant’s case that he
had been subject to serious sexual assault inrprisdhe appellate body were to conclude that
the claimant might well have suffered such treatmersuch circumstances, then it would be
difficult to conclude that there was no seriouk o§ harm on return:-

I. Delay in making a claim has little weight if tieeis an assessment that the claimant has
indeed been persecuted and/or severely ill trdadéate coming to the UK as claimed.

ii.  Other doubts about credibility were made in thiesence of objective material that
suggests the claimant’s case is consistent withwknoountry conditions as to the
treatment of homosexuals in Cameroon, and thatnfisted accounts of daily torture
may have been a way of avoiding the embarrassniepbaining the regular rape and
sexual torture he claims to have experienced thabbjectively supported by medical
findings.

iii. The characterisation of the claimant's probkeras a local difficulty would not be
sustainable if it transpired that he had been rametisexually tortured in state facilities
in one of the principal cities of the country Daual

iv. If the claimant might well have had difficulse@esulting in an affair with the local police
chief's son and had been remanded in custody ipidoa of sodomy and had been
sexually tortured there by officials and prisonensh official impunity, he would be
significantly worse off than the generality of mehhomosexual orientation who had
come to no adverse attention outside their locairoanity.

Whilst past persecution on sexual orientatiociad group grounds is neither necessary nor
sufficient to sustain a claim to asylum or humaghts protection, it puts a claimant for
protection in a significantly better position if kan demonstrate it. As the EU Qualification
Directive 2004/83/EC Atrticle 4(4) puts it
“the fact that and applicant has already been stdajeto persecution or serious harm
...Is a serious indication of the applicant’s wetiuhded fear of persecution or real risk
of suffering harm unless there are good reasonsotsider that such persecution or
serious harm will not be repeated”.

The difficulty that | have with the decisiorttérs responding to this material to date is that
they do not address any of the above consideratlonmsy judgement the material presented
was of sufficient coherence and relevance to unohengnthe previous appellate consideration
that it required these consequences to be addreBsetther the Secretary of State’s own
response to the evidence of anal rape would be Iyhmhdequate if directed to the core
allegation that he was raped in a state institutrgh at least state connivance in sexual torture
of homosexuals. If this might have happened suificy of state protection would not be an
answer to the claim.
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Beyond these matters there is concern thatemefes to avoiding persecution by discreet
behaviour are mis-directions in law, because mas/ established by the case biv SSHD
[2006] EWCA Civ 1238 that a person should not biuneed to give up a way of life that is
fundamental to his or her identity as a human béingvoid ill treatment of a severity as to
amount to persecution. Such a principle need®tapplied in the context of concrete facts as
to way of life and potential risk of serious hailmthis case outside the risk of sexual torture of
homosexuals whilst on remand for sodomy chargas) uncertain as to whether evidence of
persecutory harm for those who are not discrestekor the Cameroon. This merely serves to
emphasise the importance of whether the claimastbe®n remanded in custody in Douala
prison as he claims.

In my judgement applying the well-establishemh@ples of anxious scrutiny to ensure that
there is an effective remedy appropriately dispgpsih the claim to be a fresh claim, the
defendant’s decision is flawed and should not stand

74. The appropriate remedy is for the decisiongadt aside and remitted to the Secretary of State
for reconsideration according to law in the lightlas judgment.

Conclusion

75. For the reasons given above | conclude thdahereappellant has an in-country appeal as of

76.

right simply by virtue of having made a protectidaim or having made fresh representations
supported by different material in pursuit of sactlaim.

In Mr. Anirah’s case it is not claimed that ttepresentations amounted to a fresh claim. He
will have a right of appeal from abroad. As prewlyunoted this is an appeal can examine
whether his continued exclusion from whatever farfe he enjoys with his children in the
UK can be convincingly justified for one or moreasens related to public order. This is not
just a sterile repeat of the previous decision, thiede would be serious grounds for requiring a
complete re-evaluation in the light of developmeAts Mr. Husain points out:-

I. The test of exceptionality applied in Mr Anirghappeal has now been generally
disapproved by the House of Lordshiuang v SSHJ2007] 2 AC 167. The issue is
whether continued deportation is a fair balancevbeh the competing interests.

il. Exceptionality was a particularly inappropriatet tesapply in a case of deportation of
someone who had been admitted for permanent settlem the UK, and has some
considerable measure of integration here. Thisotsancase about departing from the
policy of the rules as to who should be admittet ithe UK in the first place. The
Immigration Rules relating to deportation HC 394t garagraph 364) make clear that
where human rights principles do not themselvesireghe deportation order to be
revoked, it will only be in an exceptional casentl@apurely domestic balance of those
liable to deportation will come down in their favou

iii. The policy of seeking the deportation of thosko have committed serious crimes is a
relevant starting point in the balance, but theteonof Article 8 rights is more deep-
rooted than the current state of Ministerial pali¢yamily life entered into with leave and
that cannot be replicated and relocated elsewh®reld be respected and not interfered
with unless a proportionate response to a pressicl need justifies it. Despite the
particular iniquities of drug trafficking Strasbgudecisions since the land mark case of
Boultif v Switzerland2001) 33 EHRR 1179 have demonstrated that whemetis no
longer a risk of re-offending respect for the fanlife of drug offenders may weigh
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more heavily than the public interest in a detdrpaiicy, see for examplamrollahi v
Denmark 11" July 2002

iii. The passage of time in a revocation case igasficular importance in Article 8 cases. A
number of decisions from Strasbourg have streshatl éven where deportation is
appropriate in principle it may be disproportiondté is open ended and of indefinite
duration.

For Mr. Etame, access to a suspensive appahkeanerits is through a decision of whether the
claim for protection is a fresh one or not. Thisidecision for the Secretary of State subject to
the close supervision of the court and | have cated that the present decision is flawed and
requires revisiting. If it is concluded on recoresi@tion that the claim is a fresh one, but it is
still refused, he will have access to a right opesgd before removal. If it is not, then this is
because there are no real prospects of successaiplishing a protection claim. His right of
appeal from abroad may be somewhat redundant getbiocumstances although could operate
as a final check on his safety in the event thatribk of ill-treatment remains a real and
immediate one.



