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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who claims to be a citizen of Egypplied to the Department of Immigration
for the visa on [date deleted under s.431(2) oMigration Act 1958 as this information
may identify the applicant] July 2011.

The delegate refused to grant the visa [in] Oct@0drl and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstralia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@asons of race, religion, nationality,
membership of a particular social group or polit@ainion, is outside the country of his
nationality and is unable or, owing to such fesuynwilling to avail himself of the protection
of that country; or who, not having a nationalitydebeing outside the country of his former
habitual residence, is unable or, owing to such isainwilling to return to it.

The High Court has considered this definition muaber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 228JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 anfZFDV v MIAC (2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.
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There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredheg a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseoiféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethkler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.
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Complementary protection criterion

If a person is found not to meet the refugee c¢aoten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prétatobligations because the Minister has
substantial grounds for believing that, as a neocgsand foreseeable consequence of the
applicant being removed from Australia to a rege@vtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to material referred to in the @eéeg decision and other material available
to it from a range of sources

Department file CLF2011/118364

In terms of previous travel he identifies “trangitivel through [details of travel and
educational history deleted: s.431(2)].

He claims to have left Egypt legally [on a Maririsa]. He provides documents identified as
copies of a Seaman’s Passport issued by the ArpblfRe of Egypt in the name of the
applicant, identified as valid until [February] Z)Jan Egyptian passport issued in his name
[in] January 2008; and visas for [two different ntnies].

He seeks Australia’s protection so he does not taveturn to Egypt, and refers to an
“attached statement” containing the detail of Iésngs. The only statement attached is a
letter from his migration agent dated [July 20EHBiting out submissions to the following
effect (folio 2-3).

a. The applicant comes from a family consisting ofréthers and 3 sisters. His
family is very religious and has ties with the MosBrotherhood (MB). Due
to people in Egypt being prevented from speakingoogupporting
opposition parties, all his brothers have beenddito reside outside Egypt.

b. His brother [Dr A] is a doctor in [Country 2] ané Bnd his wife are staunch
supporters of the MB. His other three brothers [esuteleted: s.431(2)] all
work as mechanics. [Two brothers] are employeiountry 2] and [the



third] is in [Country 1]. He also had a brotherthg name of [Mr B] who
served in the military, was injured and died styoafter.

. He has [number, names and composition of paten@és deleted: s.431(2)]

. He has [a number] maternal uncles who are decetgedf whom held
prominent positions [in the military]. His remaiginincle [occupation details
deleted: s.431(2)].

. Contrary to his family, however, the applicant bagn a staunch supporter of
the former Hizb Watany (official party of formergzident Hosni Mubarak,
referred to below as the NDP — National Democraédy) and vocal in his
support of the former regime, voting for them ameditppning for their cause.
His closest friends are [three names deleted: &4PBd&ho are vocal members
and supporters of the NDP. His position placed imimpposition to his

family, as their allegiances lied with differinglpial parties.

He finished his schooling in [year deleted: s.43[l42d served in the military
in 2001. Although he was subsequently dischargelceaen married in 2002,
he was still on call for the military and this wiadast 11 years from the date
of discharge. He was called in to serve three tisnase he was officially
released. The applicant is rather afraid that shbalreturn to Egypt he will
be compelled to again serve in the military by &1ast how he had been
compelled the three previous times.

. He has a moral and political objection to servimghie armed forces this time
round, due to his political belief and stance. Bimains a “staunch supporter”
of the NDP and believed that the army deposing obMak and helping out
the protestors was an act of treason. He viewsvéhyethe army has been
behaving since as very inhumane and degradingneitiegard for human life.
He has a moral and political objection to serviagaart of such forces and it
is highly likely he will be compelled to do so, las has been called up to serve
three times to date even after exhausting the ctsopucomponent of his
military service.

In 2007 the applicant began employment on a ghdpvésited different
countries on official duties. His last trip begam R011, at the same time as
the unrest began in Egypt. He went from Egypthoee different countries]
and finally arrived in Australia. During the voyatie applicant was very
vocal in his opposition to the armed forces anddesd their acts and words
as major treason. He was warned many times by thosiee boat to watch
what he was saying and that, should the army ocoragssociated with them
hear of what the applicant was saying, he will &eesely punished.

During the voyage, the applicant was constantlgikéicg updates on the
turmoil in Egypt and when he found out that themegwas finally deposed
and those who supported it were being punishedagvand ostracized, he
knew he could not return to Egypt. Also, his vastaltements against the army
meant he would be in deep trouble if he ever retdi@s the army are now in
control of the country and have been abusing powvelyding arbitrarily
arresting people and subjecting people to militag/s.
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J.  The applicant has also fled the boat he was ontwiieans that he will be
subject to a “brutal” punishment. The army will “doubt” conscript him
again as a punishment for his act of fleeing thp ahd attempting to seek
protection in Australia. Further to this, they willinish him severely for
speaking out against them and inciting hatred eif thctions while he was on
the voyage.

Department interview - [September] 2011

The applicant was interviewed by a department @edem respect of his claims [in]
September 2011, communicating with the assistahaa mterpreter in the English and
Arabic languages. The tribunal has listened touahcarecording of that interview,
summarised below.

The applicant indicated that he is certain thatinf@mation provided in connection with his
protection visa application is true and correctidference to the typed submissions dated
[July] 2011, he is aware of the claims that havenbmade and does not wish to correct or
add to any of that information.

He confirmed his name and date of birth. He hagnesed any other identity. He arrived by
boat in [port deleted: s.431(2)], Australia [in] M2011. He came to Sydney because he
knew it is the capital city. His wife and two chigh live in Egypt, as well as other members
of his family. He speaks to his wife around onceweek by mobile phone. He does not have
family in Australia, nor any friends known to hirefore he entered Australia. He has lived in
[suburb deleted: s.431(2)] since arriving in Auk&reHe lives with two friends who he has
known since arriving in Australia. He met them &maind his current address through an
Egyptian man he met on the street in [suburb dd:le#31(2)].

He is a seaman who works on a boat. The compamyphes for is [company details deleted:
S.431(2)]. He started working for them in 2008.wi#ked as a mechanic on the boats. The
people on the boat he was on came from Egypt. Soreethere were foreigners on the boat
but usually they were Egyptian. There were [nuntsdeted: s.431(2)] people on the boat he
came to Australia on. The people on the boat cliittgeughout the voyage and his
employment.

He served in the Egyptian Army from [1999] untiD[2L]. He was discharged because his
compulsory service had finished. He was calledratfaee times, in 2004, 2005 and 2006.
He was last in Egypt [in] 2011. Before leaving Eglgp had some problems because he was a
follower of the NDP, and he had trouble leaving ¢bantry but his uncle helped him. When
asked to elaborate on what his problems leavingpEggre he responded that the date he
was due to depart Egypt was already set beforeetradution, but at the time of the
revolution he was meant to be with the NDP. Whéwmddgo elaborate on the help he got
from his uncle, he responded that his uncle heljpedobtain the permit he needed to leave
Egypt. Everyone who does military service must heyermit to leave the country which
gives them permission to leave. When asked whyeleeed his uncle's assistance to get this
he responded that he would be unable to leavedinetiy without a permit and his uncle has
many connections in Cairo. He repeated that hiteumad many connections in Egypt,
including a person at the passport office in Cahtathat time there was a revolution and all
the passport offices got burnt so his uncle gotdibhement for him from [a certain] office
[before] he departed. When asked why the shippimgpany did not assist him with the
documents he needed to travel, he responded #nabtily provide you with the visas but not
the travel permit. The travel permit is valid fareomonth or three months. His was for one
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month. The delegate put to him that he travelleddoger than one month on the boat. He
responded that it is only something that immigmatdficers see when you depart Egypt. It is
a document issued with the stamp of the militarymigration officials just look at it and

then throw it in the bin. When asked why they dat thit is valid for one or three months, he
responded that it is just to show that you arereqtired to do your military service as you
have already done it.

When asked if he had any problems with the auilesrib Egypt before he departed in [2011]
he responded that he was with the NDP and wantgintéhe revolution, but it [started
before he left]. He has never been arrested ormetdoy the authorities in Egypt.

When asked if he was politically active in Egyptresponded "no", however he was a
member of the NDP since [2005]. It was easy foromeyto apply to become a member of
that party. When asked to elaborate on the apit@rocedure for that party, he responded
that you give them a photocopy of your ID, a phoapdp of yourself and pay a membership
fee. He was not a member of any other party in Edye decided to join the NDP in [2005]
because it had some advantages, including goirigua to places in Egypt which the NDP
paid for.

When asked about some of the policies of the NDResigonded that it is just a party that
supports the president and follows what the presigays. When asked how the NDP
supported the president he responded that, duleatjans for example, party members must
vote for him and encourage others to vote for When asked to distinguish the NDP from
other parties in Egypt he responded that the leafditre NDP is the president, Hosni
Mubarak, himself. It is the party of the presiddnis the most powerful party in Egypt and
chooses parliamentary members. When asked again tilgoNDP's policies he responded
that he was only a member, he has the memberstidpleavoted for the president and went
with the parties on tours if invited. He has nothio do with their policies. When asked how
he supported the NDP other than by voting, he medpd that he did "nothing”, he only
voted.

When asked about his parents’ political views spoaded that they did not have any. They
did not support any particular party. His sibliradso do not support any political parties and
are against politics. He and his family have disedsthe revolution but only amongst their
family members.

He is no longer interested in Egyptian politics. &fasked what has happened to the NDP he
responded that, during the revolution the NDP fdngeople to go out and protest against the
revolution and support Hosni Mubarak. Mubarak iw/mo hospital awaiting trial. When

asked if he knows what the trial is for, he respmhthat Mubarak ordered people to be killed
during the revolution. 7000 people got killed andbdrak is accused of giving orders to kill
protesters. When asked what he thinks about thle e responded that he thinks he will be
sentenced to death but they are leaving him initedsp case he dies before. When asked
what his feelings are about Mubarak potentiallyngesentenced to death, he responded that,
"of course”, he deserves to be sentenced to deafgypt he had to support Mubarak
because he was a member of the NDP. However, nahdelyypt supports the NDP

anymore because they treated people badly. Ahitjie-profile leaders of that party are
currently in prison. The party got dissolved andadonger operating. The NDP used to
support criminals to kill people during the revadmt and cause problems for a lot of people.
One day before the applicant left Egypt the NDR penple to attack protesters in Tahrir
Square. When asked what he thought about thisreenaber of the NDP, he responded that
these things happened in Cairo. He was in a diffearea, called [Town 1] and left Egypt at
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the beginning of the revolution, so luckily he wet asked to do anything in connection with
this. He stopped supporting the NDP, but he keptdtcret because he didn't want anyone to
harm him. When asked if he supports any partiquadaty in Egypt at the moment, he
responded that there has not been time for pdlpadies to form yet, however he would
probably support the MB. He prefers the MB as ttheeoparties do not treat Egyptians very
well.

When asked what he thinks would happen to him ifehgrns to Egypt he responded that he
will be harmed for sure because everybody hateslbraesrof the NDP. The army is ruling

the country now and there is no difference betwberleader of the SCAF and Hosni
Mubarak. He may also be required to serve in theyagain. He also has a brother who died
in the army because he was not treated well. Whkadawhy he thinks he would be harmed
he responded that he was a member of the NDP antiget called to join the army again.
He thinks he will be called to military service aghecause he was on standby when he left.
They no longer postpone your service and he magken to the army straight away on his
return to Egypt. The delegate put to him that: & indicated that it has been 11 years from
the date he was discharged that he could be rddalidurther military service, to which he
responded "yes"; independent information indic#tas the recall takes place within nine
years from the date. He responded that it is 1isyaad sometimes reaches 14 years. When
asked what he thinks his chances of being rectdladilitary service are if he returns to
Egypt he responded that, even if you are 90 yddrgau can get recalled to do military
service. He has been called three times beforevasan the air force, in charge of network
equipment.

When asked why he would not want to join the nmjitagain, given that he has joined them
three times previously, he responded that it wasptdsory for him to do this service before
and he had an uncle in Egypt who was a brigadigrararmy and who helped him during his
military service. He had to do the repeated sergtberwise he would be jailed. That uncle is
now dead so there would be no one to look after Also his brother was injured in the
military, did not get the treatment he needed aad.dHe is also a member of the NDP and
everyone in Egypt hates NDP members. During theluéion threats were made that if
people do not join the revolution they are traitdise delegate put to him that independent
information reveals that mainly high-profile Mublrsupporters and bloggers have been
adversely targeted, and the delegate is wonderingtie applicant would be targeted. He
responded that he is known, in their area he limetb be a NDP member. Many members of
the party in his area were threatened. The delegatanded him that his support of the party
only took the form of voting, that he was not venlitically active, and he did not mention
attending any meetings or specific tours. He redpdrhat he is still known to be a NDP
member and had to support them even if he didikethem.

The delegate adjourned the interview to allow hygliaant to confer with his representative.
On resuming he mentioned that he has another pnplale he did not return with the ship that
he came here on, he could be jailed because offthatis in addition to fearing military
service. He objects to returning to the army beeaiusad to support Mubarak and attacked
people who were protesting. The leader of the anjlits similar to Hosni Mubarak.

Delegate’s decision

In a decision dated [October] 2011, the delegateddhat the applicant is not a person to
whom Australia has protection obligations. In retpé his claims to fear imprisonment for
deserting his vessel in Australia the delegate dahat this is a criminal matter and is not
Convention related. In relation to his claims thatwould be called for military service he
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found that there is “not a strong likelihood” thet would be recalled given that he is aged
[age deleted: s.431(2)], has already undertakerpatsory military service between [1999]
and [2001], and been recalled in 2004, 2006 an®.286 also found that, even if he was to
be recalled for compulsory military service it walde pursuant to a law of general
application which is not applied discriminatorilyfor a Convention reason. Nor did the
delegate accept that any punishment the applicantdiface for evading conscription would
be applied discriminatorily for a Convention reaslorrelation to his claims to have been a
supporter and member of the NDP, the delegateifaehtredibility concerns and found that
the applicant does not have strong views in respieitte military authorities in Egypt and
was not satisfied that he would engage in politeaivities which would put him at risk of
adverse attention of the Egyptian military authesit The delegate was not satisfied that any
past claimed political activities engaged in by éipplicant would place him at risk of harm
by the Egyptian military, nor that he genuinelyrfesauch harm. The delegate was not
satisfied that the applicant’s claimed fear of petgion for a Convention reason was well-
founded.

Tribunal file

The applicant sought this Tribunal’s review of thedegate’s decision [in] October 2011, and
was again represented by the same migration agemtepresented him before the
department. A copy of the delegate's decision tee@s attached to the review application.

Movement records obtained by the Tribunal indich&t the applicant was granted a subclass
988 visa [in] April 2011 and entered Australia [Mhy 2011. He has remained in Australia
since that time.

By letter dated [February] 2012 the applicant wastéd to appear before the Tribunal [in]
March 2012 to give evidence and present arguments.

Tribunal hearing — [March] 2012

Theapplicant appeared before the Tribunal [in] MarBi2as scheduled, and was
accompanied by his migration agent. He communicidiexigh the assistance of an
interpreter in the Arabic and English languagesufmary of his oral evidence follows.

He produced to the Tribunal his Egyptian passpaitsiated that: it contains his correct
identity details; all stamps, markings, labels eamd in it are official and have not been
unofficially altered. He also has a seaman’s parssphich is at home. That passport was
also issued by the Egyptian authorities in 2008.

He is able to read some English, however his ptiote@isa application and the submission
dated July 2011 were prepared with the assistahieis current migration agent. He wrote a
statement in Arabic which he gave to his agent twéoslated it into the English submissions
provided. He is confident that the informatiorhis protection visa application form and the
claims made in his agent’s submissions are truecaréct. He does not know of any
mistakes, however, during his department intenhevdid not mention some aspects of his
story.
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In relation to his residential addresses in Cag@kplained that the address in [Town 1] is
his father’'s address and the Cairo address isppikcant’s rented address. Between [2008]
and [2011] he was living between both addresses.

Both his parents continue to reside in [Town 1].1A$ brothers reside outside Egypt,
comprising: his brother [Dr A] who is a doctor [@ountry 2], where he has lived for around
15 years. [Dr A] went there [for work]. [Two of higher brothers] have also lived in
[Country 2] for one or two years, and went thergvtwk. They are [occupation deleted:
s.431(20]. When asked if they had any reasonsfihg Egypt, other than for work, he
responded that they were very devout religiousty laad problems with their work in Egypt.
When asked to explain the link between their religicommitment and employment in
Egypt he repeated that they are religiously coneaitnd had no freedom to work in big
companies in Egypt because of that. When askexipiaia this further he offered that [two
brothers] did not join the army so they couldn’tivgnames and ages deleted: s.431(2)].
This would only be discovered if they got seizedslich cases they would be compelled.
Usually, when a person turns 31 and has not coetpEampulsory military service they
must apply to get a certificate which says theyext@mpted, which these brothers gatey
had to argue their case before a judge who detidedmuch to fine them. The fine can be
between 1000 and 2000 Egyptian pounds. His brothers fined 1000 Egyptian pounds
each. The Tribunal noted that they seem to have faeed the lowest amount payable, and
asked the basis on which that fine was calculafed-esponded that the fine is imposed
based on each person’s circumstances. When asledabtarate on his brothers’
circumstances which resulted in the lowest finegénposed on them he responded that
[one brother] didn’t like the army and justified whe did not want to serve. He was
religiously strict so it was easy to be granteegaamption. He looked poor and was not
wearing gold jewelry, so they also accepted hishamowas financially poor.

[One brother] has been living in [Country 3] fopand 5 years. He went there because he
was young and wanted to go. When asked what visesi@ermitting him to remain in
[Country 3] he responded that he went on a Toursst and is awaiting the outcome of his
residency visa. He did not have any particularoede leave Egypt. He left there in 2006.

He gave evidence that none of his brothers lefpEgther than for work. However, in
addition, he repeated that they were very commitéidiously and before the revolution the
rules in Egypt were very strict and it was hardinid work. When asked how their religious
commitments impacted their employment in Egypt bow prospective employers would
know of their religious commitment he offered that family had a [asset deleted: s.431(2)].
The Tribunal put to him that it is trying to undiansd his brothers’ reasons for leaving Egypt.
He responded that life was hard in Egypt. It wasessive and their religious commitment
meant there was no work and no customers. Wher agjan to explain the link between
their religious commitment and work he repeatedaibave.

His brother [Mr B] is deceased. He was injured dgifis army service. [health details
deleted: s.431(2)] but passed away around 6 yats In around 2004.

He has 3 sisters who are married and residing ypEglis wife lives with her own parents
in [Town 1], Egypt.

He identified the un-translated document at foliof 4he department file as his NDP
membership card. He read out the contents of tttk wdnich the interpreter communicated
as: the name of the applicant, his membership nursbetion “[section details deleted:
s.431(2)]", issue date [2005], and the name ofskeretary of the prefecture]. His original
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membership card is in Egypt. His maternal cousiaitd this copy to him. Membership to
the NDP is not time-limited.

When asked about his current contact with his lemsthe offered that he does not have any,
as his NDP membership caused problems for bothahidnhis wife amongst his family as
they are religiously committed. His brothers do agprove of his NDP membership, nor do
their wives, 2 of whom live with the applicant’'srpats in [Town 1]. Recently, his wife was
“persecuted” in Egypt because of the applicant’PNDembership. When asked to elaborate
he offered thahis wife and child were “bashed” because he beldo®DP. When asked
who bashed them and when this occurred he respdhdgdfter the revolution the media
was blaming the NDP. So his parents and his brstidves came to where his wife was
living, which was at his parents’ home, and theg ha argument and told her to leave their
home and go and live with her own parents. Wheeaskhe is saying that his parents and
brothers’ wives “bashed” and “persecuted” his viiéeresponded that they didn’t bash her,
but they told her she cannot live with them anyrnaoré told her and his children to go and
live with her parents. He was asked several timeédentify when this occurred, to which he
responded “after the revolution” When the Tribuimgisted that he tries to be more specific
he offered that it was maybe 2 or 3 weeks afterekielution. He did not mention this to the
Department because his mind was not focused améb@sychologically unwell.

When asked if his family members belong to or supgoy political party or movement in
Egypt he repeated only that they are religiousiyeiited. He added that they are not
members of any party but they do endorse the MBemédsked whether his brothers
expressed their support for the MB in any particulay when they lived in Egypt he
responded that under Mubarak there was no MB, isutrethers verbally endorsed them.

When asked if his parents were or are politicadiyve in Egypt he responded that all his
family backs the MB. When asked why he supportedNDP if all his family supported the
MB he responded that the NDP was the biggest arad mituential party in Egypt. He

joined in 2005 because he liked its youth and egmpémt policies. It dealt with all of

Egypt’s issuesHis view was that they were heavily involved in éayment issues. He
thought they were the best to govern and boost¢baomy. When asked what NDP policies
he supported he responded that he was encouraties @o join the NDP by telling them it
is useful and that the NDP is striving to solve tyoproblems, work and employment issues,
and is good for the economy. When asked to givexample of the NDP work and
employment policies he supported he restated tbeeald he Tribunal put to him that he is
just repeating words to the effect that he promthed\NDP to friends on the basis of policies
regarding employment, youth etc, however the Trabisinterested to hear some examples
of how the NDP was good for youth, employment e responded that the NDP was the
biggest party in Egypt. Anwar Sadaat founded it aad known for his peaceful spirit. The
economy was bad in Egypt and the NDP made Egypgrbet

When asked how he showed his support for the NDébhenented that he was trying to
make the party known to his friends and was expigito them the NDP and its situation by
word of mouth. He told his friends who they cowd#ie their concerns to, and gave the
Tribunal the names of two NDP secretaries in hiallarea. These were people with whom
citizens could raise concerns.

The Tribunal asked what he thought or thinks of iiddubarak and the NDP’s past
treatment of opposition movements in Egypt, suctinasviB, given his brothers’ claimed
religious devotion and his family’s claimed supportthe MB. He commented that there
were no persecutions between them then and Egypterg stable. There was a lot of
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surveillance by the Egyptian government at thaefiand good censorship. The NDP was led
by Mubarak. The Tribunal put to him that indeperidaurces indicate that there were
periods of intense crackdown on the MB by the ND& Bgyptian state when many MB
members and suspected sympathizers were detairtezh ¥¢ked what he thought of this
given that part of a family supported the MB heoexled that they are not really members
and did not have any membership card or attendingsetHis brothers were religiously
committed but not active participants in the MB.

He continued living at his father's home in Egypfdre leaving for Australia even though
his politics was opposed. He offered that there meassue between the NDP and the MB at
that time. The Tribunal put to him that this seemt®nsistent with widely reported problems
for MB members, supporters and suspected suppafténe MB under the Mubarak regime.
He responded that outspoken MB people were detaimgdhat doesn’'t mean everyone in
the MB would be detained. It was after the revolutihat there was chaos between the MB
and the NDP.

When asked if he knows what the status of the NDEgypt is now he responded that it is
dissolved, and by law, members could not run inrdoent elections. When asked for his
views about the NDP being dissolved he respond&dukt because there are some corrupt
members of the NDP it doesn’t make it all bad. Tthendations of the NDP were good.

When asked if he supports the removal of Mubarak@ag&gyptian leader he responded that
his (the applicant’s) views are of no effect, Muldahas already gone and there are
presidential elections coming up. “Their” view &t he did nothing for the country, but for
30 years no country came close to Egypt. Peopléhsdfor 30 years, Mubarak was useless.
He repeated that the NDP is not necessarily badpeause there are some corrupt people.

The Tribunal put to him that Mubarak is reporteldgmng accused of giving orders to shoot
protesters in Tahrir square in February 2011, akddwhat he thinks about Mubarak having
to face those charges. He responded that peopéyalsay Mubarak was behind the orders to
shoot and are attributing these acts to the NDPaamgersecuting the NDP and placing the
blame on it for any problem. When asked if he eapkd or thinks it is a good thing that
Mubarak is facing trial he asked why he would bpgdyaabout that and added that many
protesters were shot. Many aspects are unknowthbere was a lot of fear and chaos and
they have placed the blame on Mubarak. Similarlyemthe Mespero incidents occurred
they blamed Mubarak. He and the NDP are being kdaioreanything that goes wrong in
Egypt. At the moment anyone can kill anyone withioiad and the NDP is blamed.

He did not vote in the recent parliamentary eledidVhen asked who he would have voted
for if he was in Egypt he responded that he do¢gmaw what is going on there so he
doesn’t know who he would have voted for. The Tmidlyput to him that it is concerned that
when he is asked for his personal viewed he givesmpression of trying to avoid giving
them, which is of particular concern given the stypersonal views expressed in his written
submissions.

The Tribunal put to him that the recent Egyptiagcgbns have been very extensively
reported outside Egypt and it is not difficult tet ghformation about the situation in Egypt
including emerging political parties and the polfienvironment taking shape. It is being
reported on the TV, radio, newspapers, interneg. dpplicant then commented that he does
not know what is in people’s minds, but he knovat the person who deserves to be elected
is Ahmed Sahafi who was the civilian air force Mteir. He deserves to be voted in because
he has a big brain and good ideologies and istbgseside over the airline companies.
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When asked to elaborate on his ideologies he regabtpolitics” When he speaks to the
media he is worthy of governing. He is open-mindédne of the MB holds power or
presides over the country, it is religiously fanakiand it will be bad for the country. When
Sahafi ran the airline company it was first in #@ld. He will be a good manager for the
economy or it will become like Sudan which has biad war. There is Chaos in Egypt now
and if the MB rules the country will suffer.

When asked if he supports any particular party hewesponded by asking how he can
support a party while he is in Australia. When asWéo his thoughts support he responded
that, if there was a party like the NDP he wouldmurt it, ie a party which could lead the
country, a party which is general and unanimoukth present parties are private and
personal, but Egypt needs a nationally recognizetyp

Since leaving Egypt he has expressed political siewthe boat he worked on, saying that
the army betrayed Mubarak. The army was on Mubarsikle before the revolution and then
betrayed him by siding with the people. There weaay discussions about this on the boat
involving him and Egyptian crew members. The dwecf the maritime company the
applicant worked for was [name deleted: s.431{&hfp was also a corporal in the army and
president of the company. He was aware of the eqptfis views. When asked what he thinks
about the Egyptian army now, he responded thatdaheyraitors because they betrayed
Mubarak, and if they can betray the president ttaeeybetray anyone.

In relation to his military service between 1999 901 his role was to [work details
deleted: s.431(2)]. He completed his compulsoryise in 2001. He was recalled 3 times for
periods spanning one month, 20 days and 15 daysspective occasions in 2004, 2005 and
2006. He received another recall request in 20@&liounot attend as he was outside Egypt.
He was meant to return but as long as he is ouEsyget the recall can be dropped. Since
2004, the periods of his recall have comprised meleris in training of how to be ready in an
emergency or war. When asked why he could notrmgekamption from military service like
his 2 brothers he responded “why should he applafoexemption”, as there is no problem
for him joining in the army, but his brothers catesied the army to be a problem for their
political and religious views. He did not. Afteretinevolution, however, the army has
changed, and he objects to joining the army novabee it is a traitor and he is known to
have spoken negatively about the army. Also, bapsd from the boat which is managed by
the army. Also the crew knew of his views agaihstarmy. Also, his brother [Mr B] was
injured and insulted and died after serving indahmy. He is also known to have been a
member of the NDP and people want revenge agdiaftiDP. Also, his wife and child were
persecuted and kicked out because of his membexstiigg NDP. He confirmed that the
“persecution” his wife and child experienced is tioafrontation he referred to earlier
between his wife and family.

When asked what he thinks his punishment would be refused a fourth recall by the
army, he responded that he will be jailed.

He gave evidence that, since arriving in Austraiahas spoken to his housemates about his
political views regarding Egypt and the NDP. Thpseple have different views from him.

The Tribunal put to the applicant that: it hasgaleobligation to put to him certain
information which, subject to his comments or res® would form the reason or part of the
reasons for finding that he is not a person to wharstralia has protection obligations; it has
listened to the audio recording of his departmet@rview [in] September 2011, which
records him giving oral information; it must expiais relevance and possible consequences
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and he will have a right to request additional ttmeespond. In that interview he is recorded
as: being asked if he was politically active in ggyand responding to the effect that he was
not, but he became a member of the NDP [in] 20@aubee it had practical advantages such
as going on tours that they paid for; when askezmbtoment about policies of the NDP his
responses appeared vague, to the effect that tipgpd the president and support what the
president says; when asked to elaborate he respdhaiehe was only a member, votes for
the president, goes on tours and has nothing teitthatheir policies; when asked how he
supports the party other than by voting, he respdridat he does nothing and only votes;
when asked about his parents’ political views lspoaded that they do not have any, nor do
his siblings and that they are against politics @meot support any political party. That
information is relevant to the review as: it apgaaconsistent with the claims set out in his
representative’s written submissions which deschira as a staunch and vocal supporter of
the NDP who petitioned for their cause; and hisifamembers including his brothers as
having ties to the MB and being forced to residesioe of Egypt because they were
precluded from speaking out or supporting oppasigarties within Egypt. The information

is also relevant because it does not appear censisith what he has said today regarding
his own and his family's political views and adii#$. The consequence of the Tribunal
relying on that information may be that it doultts truth and credibility of the claims and
evidence advanced, not only in respect of thoseifgpessues, but more generally. The
seeming differences between his oral evidencegadépartment and his written submissions
appear so significant that they cause the Tribtmmglestion whether the written submissions
are based on his own circumstances, or whetherthey been fabricated.

The applicant responded that he would like to radpmmediately and offered that his
brothers are religiously committed but he did regt that they were prevented from travelling
because of that religious commitment. The Tributeified that this was not the nature of
the information on that point, and that his agent'gten submission is that his brothers
decided to leave Egypt because they were prevémedspeaking out or supporting
opposition groups within Egypt, which appears défé from the information he gave the
department regarding his brothers’ political vieansl actions. He responded that his brothers
are all working in a different industry from himytdt was difficult for them to work in Egypt
because of the situation with the government aagt tommitment and endorsement of the
MB, but he did not say they were prevented fronpsuiing the MB.

The Tribunal clarified that the information puthion as follows: his written submissions
indicate that his family was very religious and hiag with the MB and because people in
Egypt were prevented from speaking out or suppguiposition parties, all of his brothers
have had to reside outside of Egypt; that seemsdiferent from what he is recorded as
telling the department to the effect that his peelo not have any political views, do not
support any political parties, nor do his siblingo are also against politics. The applicant
responded that: during his department interviewas psychologically down and was
distressed about how his family had treated his mifEgypt; he has given evidence of his
membership to the NDP; if he wasn't afraid of neitug to real risk and death in Egypt why
would he stay in Australia, given that he had thpastunity to go to Canada and could have
gone to [another country] where he has been o thceasions, and he could also have gone
to Europe; the NDP is now dissolved and he will faae problems because of his former
NDP membership; he will face problems becauseeftimy; he will face problems because
of the boat. If he did not face real danger in Edypwould not have applied to remain in
Australia.

When asked if he has any further comment regarti@gdverse information put to him
regarding his own political activities in Egypt ahid understanding of the policies of the
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NDP he asked for clarification of the informatiout linterjected continuously while the
Tribunal attempted to repeat this information tmhHe commented that the information he
gave to the department was given when he was pggibally down and unfocused because
his wife was insulted and kicked out by his famépd he should not be quoted on his words,
and he had real problems in Egypt because of bepesfrom the boat, his negative views of
the army, and he was completely unfocused duriagl@partment interview and that is why
his evidence was vague as he could not concentrate.

When asked if he informed the department what haggbéo his wife in Egypt he responded
that: he was not fully alert and did not know whatwas saying; the delegate also said that
he spent 13 months in the army, but he actuallptsp@ months however the applicant did
not notice as he was not concentrating propeniieatime; the delegate also did not mention
anything about his brother's death and if the appliwas focused he would have given all
his information and a more comprehensive pictureltdt happened. When asked if he feels
like he needs a break now he responded that he @oed ribunal put to him that it
understands it would be difficult for him to hehetTribunal's concerns, but they must be put
to him so that he has an opportunity to commentrddponded that he wants to know the
Tribunal’'s concerns so he can respond. In the Tiaballowed a short adjournment at this
point.

When the hearing resumed the applicant was askkdri is anything further he wishes to
say about the adverse information presented tdoeiimre the adjournment. He repeated his
previous responses.

The Tribunal put to him that it has further conceitralso needs to put to him in a similar
format pursuant, ie, explaining the informatios,¢levance and consequences before
inviting his response, which he again has a righietjuest extra time to provide, or may
provide immediately. He commented that it is hardive his responses to all the
information as there are many points made at tihreegame, which confuses him. The
Tribunal explained that legally he must be infornasdo why the information is relevant and
how it could be relied on by the Tribunal, and fwisvision of comments before that it is
explained to him would be premature.

The Tribunal put to him that, in the audio recogdof his department interview he is
recorded as saying he is no longer interested yptan politics. He interjected that he was
psychologically down because his wife and childreme at risk in Egypt. The Tribunal put
to him that it will consider that response buteeds to put to him the totality of the
information, its relevance and potential conseqasnkle repeated that: the Tribunal seems
to be putting to him concerns which don't take @toount that he was psychologically tired
at the department interview because of his wifednldiren being at risk and there being big
anarchy and chaos in Egypt; if he was fully focuaed alert he wouldn't have said he served
in the army for 13 months, he would have said 2@tma The Tribunal repeated that it has a
legal obligation to put the information to him andl consider his comments and responses
in relation to that information.

The Tribunal repeated that the audio recording®tlepartment interview records him as
saying that he is no longer interested in politchs;ing the revolution the NDP asked
members to demonstrate in support of the regimeagadhst the revolution; Mubarak is
facing trial for giving orders to kill around 70@@ople and faces the death sentence for
making those orders; when asked what he thinkstd¥iobarak facing such a sentence,
responded that "of course" Mubarak deserves t@btesced to death; in Egypt he had to
support Mubarak because he was a member of thebuDpeople in Egypt no longer
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supports the NDP because it treated people badlgapported criminals to kill people
during the revolution; he no longer supports thePN@hen asked if he supports any political
party in Egypt is recorded as saying that he hav®@en in Egypt for a long time but he
would probably support the MB because the othergsado not treat people very well. The
applicant interjected that he was asked who he@tgppnd because he was psychologically
down he said he supports the MB because peopkagieg the NDP were perpetrating
killings and criminal acts against people. But heswot really fully alert and aware of what
he was saying and said that he supports the MB.

The Tribunal continued that the information it puhim is relevant because it appears
inconsistent with his claim that he is a staungbpsuter of the NDP and that he considers the
removal of Mubarak to be a treacherous act by thg.aHe interjected again that he has
repeated many times that he was psychologicallyndand not aware of what he was saying.
He added that it was treason because the army whadMbarak before and then turned
against him.

The Tribunal continued that the possible conseqeiend relying on the information put to
him and any apparent inconsistencies in evidencdezal to doubts about the truth or
reliability of the information provided. He integed again that his information to the
department was adversely impacted by his poor mdgglttal state at the time, and stated
that the Tribunal is going round in circles by aoaally referring to information he gave
while he was in a poor psychological state.

The Tribunal again explained that there are legatgdures that it must follow in putting
certain adverse information to him, which it hopesrepresentative will have explained to
him. The Tribunal put to him that this informatisnput to him in a particular way to ensure
fairness, and to ensure that he understands theshatlevance and possible consequences of
certain adverse information before the Tribunagxiplained that he has a right to request
additional time to respond, although his condugpgsts a desire to respond immediately.
Notwithstanding that, the Tribunal put to him hght to request additional time to respond.

The Tribunal asked whether he would like a shagakmow to consider his responses to the
information put to him. He asked whether it is polesto provide the information and
responses in writing. The Tribunal put to him tivatill consider that request as we continue
today and return to this point later. He commeiited it is unfair to not give him the
opportunity to defend himself and give his respen3ée Tribunal put to him that that is
why this information was put to him today. Whenekvhy he thinks he needs extra time to
respond in writing and why he would like the infation put to him in writing, he responded
that he needs time to summarise the informationparndt to the Tribunal and he does not
know why the Tribunal does not believe him. Evehéafpreviously said that he does not
belong to the NDP and has no political activitieswas under pressure and was not focusing
and was not fully alert, however the Tribunal conés to insist on these points, and asked
why the Tribunal doesn't see his point and takedsponse and his rights into account from
the human rights point of view.

He added that he would not want to stay in Ausriilhe did not have problems in Egypt. He
was working in the biggest companies in Egypt. Us#alia he has to study for four more
years to work in his profession. He is here becafi$es problems in Egypt.

The Tribunal put to him that the hearing has cargthfor several hours and it would appear
more fair to adjourn and return on another day,iahdpes that his agent will, in that time,
explain to him the procedures that the Tribunal tnfieifow in putting certain adverse
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information to him, and that it is not necessaailsnatter of believing or not believing what
he is saying. It repeated that it is a legal rezyagnt, that certain apparent inconsistencies are
put to an applicant so they have an opportunigoimment. He asked whether he should kill
himself so that people believe him. He added tkashn danger, is a [occupation deleted:
s.431(2)] and was actively working in Egypt. He vaa®p [occupation deleted: s.431(2)],
and is unhappy with the situation of anarchy in@gnd the situation his wife and children
are in. Australia is a country of freedom and deracg and is not a fanatical country. When
the Tribunal was saying what he said was illogiealesponded that he was psychologically
down at the time, but the Tribunal insists on "sa#iting him". The situation in Egypt is clear
and he does not know what he can do to convincéribenal. The Tribunal put to him that

it referred to certain information appearing "insmtent” and did not use the word
"illogical”, and that he is welcome to request pyof the hearing recording at the
conclusion of today's hearing and to listen tcefiolbe appearing again.

The applicant’s representative asked if it is galssior the Tribunal to put its concerns in
writing so they do not have to return on another. dae Tribunal indicated that it has issues
regarding the applicant’s case which are not o@§Alor 424AA issues, and that the hearing
must afford an applicant an opportunity to comnamall issues, which accordingly will
require the Tribunal to invite him to attend a mesd hearing. When asked if he has any
particular concern about proceeding in a way hpaieded that he does not. The hearing was
adjourned.

Resumed hearing - [June] 2012

By letter dated [April] 2012 the applicant was ited to attend a resumed hearing [in] June
2012. The applicant appeared before the Tribunghandate and time and communicated
with the Tribunal through the same interpreter \absisted during his first appearance. The
applicant’s representative did not attend. A sunyneéthe oral evidence provided follows.

At the commencement of the hearing the Tribunala®pd to the applicant the legislative
changes surrounding the introduction of complenmgmieotection legislation on 24 March
2012 and the nature of complementary protection.

The Tribunal asked the applicant if there have lm®ndevelopments in respect of his claims
he wishes to communicate to the Tribunal. He reteanly to the changing situation in
Egypt and that his wife and children continue v With her father.

In relation to his army service in Egypt he expéairthat he completed his longest period of
service [in] 2001, after 26 months. He was calt@dservice on a fourth occasion in 2008 but
was outside Egypt at the time so he didn’'t haveadd. If a person is outside Egypt when
they are recalled and don'’t appear for serviceiwitth days they just don’t have to do the
service on that occasion. If he was in Egypt atithe he was recalled and did not do the
service he would have been penalised.

The Tribunal put to him that: independent inforroatindicates that Egyptian men aged
between 18 and 30 must serve between 12 and 36Gsionthe armed forces, plus nine years
in the reservéswhich suggests that Egyptian men can be rectitea period of 9 years

! Egypt’s military: key facts’ 2011CNN, 14 February kttp:/articles.cnn.com/2011-02-
14/world/egypt.military.facts_1_military-aid-air+foe-air-defense?_s=PM:WOREBDAccessed 30 March 2012.
The CIAWorld Factbook, updated 6 March 2012, also lists these militaryise requirements: ‘Egypt’ 2012,
CIA World Factbook, 6 March <ttps://www.cia.gov/library/publications/the-worfdetbook/geos/eg.html
Accessed 30 March 2012
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from the time they complete their 12-36 month peiad military service; his agent’s written
submissions state that a person’s military serdidgees cease 11 years after completing their
initial period of service, which, on the basis & bral evidence that he completed that
service [in] 2001, would indicate that his militesgrvice obligations will cease in [2012]. He
commented that his brother [Dr A] was recalledraffe years and that the period can be
extended in emergency conditions. He also statdlie penalty for not doing service when
recalled is imprisonment.

In relation to this the Tribunal put to him: indegent information to the effect that persons
living abroad who have skipped military serviceo(igh not necessarily at the end of an
exemption period) can pay a fine to amend theiitanyl status but that such persons must be
over the age of 30, and that the fine is in theeood around $580 if this applies to the

initial period of compulsory military service whidgyptian men aged 18-30 must do, it
would seem disproportionately severe for people f@iido comply with a recall request are
imprisoned.

The applicant commented that he understands teddimnot doing any military service is
around 1000-5000 Egyptian pounds but that thisfierdnt from being recalled. The fine is
only applicable for men who are over 30 and hawesaoved in the army at all in their life. If
those people are caught they will be sent to thigamyi barracks, but people who have done
compulsory service but do not comply with a recadjuest are treated more severely.

The Tribunal put to the applicant that: independefurmation regarding exemptions from
compulsory military service indicate that an exanpts available if all other male siblings
live outside Egypt and the person being callecttwise is the only male supporting the

family®; his oral evidence to the Tribunal is that all lnitng brothers reside outside Egypt,

2 An article published 18 January 2012 in the Unidedb Emirates (UAE) English dailthalegj Times,

reported that Egyptians who had skipped militaryise while living in the UAE can now pay a finethe
Egyptian embassy in Abu Dhabi to amend their nnifiservice status. All those above 30 years ofvage
reportedly eligible to apply. According to EgypBsbassador to the UAE, these persons “need notyvedirout
returning home as their military service posititialsbe amended to avoid any possible punitive oress:
Shaaban, Ahmed 2012, ‘Egyptian youth can amendamyjlservice status nowKhalegj Times, 18 January
http://www.khaleejtimes.com/displayarticle.asp®itlata/theuae/2012/January/theuae_January459.xati&se
n=theuae&co} Accessed 30 March 2012. Egypt’s military attaichAbu Dhabi reportedly told thi€hal egj

Times that, instead of traveling to Egypt, eligible pers can appear before the military judicial comroisén

the embassy, pay a fine (estimated at Dh2,163 — $&E8): (Dh is the unofficial abbreviation of thé\B
Dirham) According to th©ANDA website’s, ‘Currency Converter’
<http://www.oanda.com/currency/converte#ccessed 30 March 2012, and amend their miliesition and
be released. The same services were reportedly pedvided in Bahrain, Kuwait, Amman and Riyadh:
Shaaban, Ahmed 2012, ‘Egyptian youth can amendamyjilservice status nowKhalegj Times, 18 January
http://lwww.khaleejtimes.com/displayarticle.asp&itlata/theuae/2012/January/theuae_January459.xoti&se
n=theuae&colccessed 30 March 2012. Likewise, a reporCbA, published April 2011, provides the
following (unreferenced) information:

Refusal or evasion is punishable by up to one iyeprison. Because many young Egyptian men workadbr
for extended periods, it is not uncommon to rehehage of 30 without serving. These expatriatepegra
fine ($580 in 2004) to avoid compulsory serviceabDeitizens and only sons or breadwinners are elexnp
Meyerle, Jerry, Mike Markowitz, Hilary Zarin, Chriehn, Nilanthi Samaranayake, Lonn Waters, Bridinds,
Bill Rosenau 2011Conscription in the Afghan Army: Compulsory Service versus an All Volunteer Force, April
3 Department of Foreign Affairs and Trade 20DEAT REPORT 1114 - EGY36041, 3 March stating that:

“Exemption reasons include:

Exemption for family reasons: This exemption applihere the individual has no other male siblings;
is the only supporter of the family; has brother®vinave migrated and is the only one supporting the
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so if he was recalled while inside Egypt it appédrwsould rely on this exemption. He
responded that he has already done 26 months ibmiservice so this exemption would
not apply to him now. If his siblings lived outsiBgypt when he was called to do his 26
months of service he could have relied on the exiempNow it is irrelevant.

The Tribunal put to him that, based on the oratlence he gave the Tribunal during his last
appearance, the 3 instances in which he has sarxeszhll to military service have spanned a
few weeks, to a maximum period of one month, andlired only a recap of emergency
training. From this it appears that recall periads relatively short and would not involve

him in anything more than a recap of certain procesl He responded that it is impossible to
know this, there is no maximum period for recafivgse and it depends on what the army
requires.

In relation to his claims of fearing harm in Egypt jumping ship, he offered that: the
penalties he faces come from the company he wddteahich has paid for his airline
tickets and other expenses; he has signed a continach has conditions requiring him to
pay back all his expenses or spend time in prisba cannot pay.

The Tribunal put to the applicant that: neitheohdis representative have provided
independent information regarding the nature ofpilealties applied for ship-jumping; the
independent information sourced by the Tribun#idy dated, being from 1996, but
indicates, in information obtained by the Austral@epartment of Foreign Affairs, that in
Egypt ship jumping from a government line is natriane and someone who jumped ship at a
foreign port would not be prosecuted under Egyptiaminal law, however, some
"administrative penalties" might apply from losioge's job, payment of a fine imposed by
the shipping line, or subjection to a civil suit fecovery of losses incurred to the shipping
line as a result of the act of jumping ship

The applicant repeated that the options in theraohhe signed with his company are that he
must either pay for the expenses or go to jailoAlke company is owned by [name deleted:
S.431(2)] and other influential and powerful peopl® are high profile, and he has also
spoken against the army and this in itself is eeri

family; has a brother already serving in the militehas a father or brother who has died during the
military service. Other family circumstances mégoabe considered. This exemption is renewed
every three years for reassessment of the situatiththe subject is 30 years of age, at whicletime
receives a permanent exemption.”

* A DFAT cable dated 19 August 1996 relating to tlggiian government's attitude to ‘ship jumperstesta
the following:

According to sources in State Security and sourcé® legal profession, ship jumping from
a government line is not a crime and someone wimp@d ship at a foreign port would not be
prosecuted under Egyptian criminal law. Accordim¢tate Security, however, some
"administrative penalties" might be incurred (argsive presume from contractual obligations
with the shipping company), from losing one's jpayment of a fine imposed by the shipping
line, or subjection to a civil suit for recoverylosses incurred to the shipping line as a result
of the act of jumping ship. Our sources thought the shipping line would be unlikely to
pursue the latter course of action: Country InfdiamaReport No. 737/96 - Egypt: ship
jumpers, RRT Information Request EGY21095, (soufoath DFAT 19 August.

We are unable to ascertain the precise involvemwkgtate Security in ship jumping cases, but githe it is

not a crime, we were given the impression thateSsatcurity would have little interest in pursuimgpsjumpers
for that act. It is possible that the shippingelimight inform State Security of the incident bt are not able to
ascertain what action State Security would thep.tak
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The Tribunal put to him that he informed the Trielwhen he last appeared that he is a
highly qualified [occupation deleted: s.431(2)]dasked why he would not be able to pay
off what he owes the shipping company he workedHerasked how he would pay it and
where he would work. He asked the Tribunal if ibks how much his fine would be. The
Tribunal put to him that it does not and askeckifdoes. He responded that his contract
required him to sign a blank document so they adrwhatever amount they want to as a
penalty. They may ask for payment of his returtirarticket. He added that his wife is not
staying with his family and has no money to supperself and he has not worked for a year
in Australia and is having trouble financially sapting himself.

When asked how he has been supporting himselfdiabiyrin Australia he responded that
his Egyptian friends living in Australia have besipporting him. He did not know these
people before coming to Australia. When asked iilsheaying that these friends are paying
his rent and expenses for food, clothing and otikpenses he responded that his wife sold
her wedding jewellery and sent around $3000 tothimugh friends. His rent is around $150
per fortnight. The Tribunal put to him that he lgagen a mobile phone number so he must
also have mobile phone expenses. He respondedckimgdble Tribunal whether it expects
him to not contact his wife and child. The Tribupal to him that it is trying to understand
his expenses in Australia as it seems that $30@0darwt cover his expenses for long. He
repeated that his friends help him and added kgaltas not seen any human rights in
Australia; others he knows are granted protectisasywithin 8 months and he still does not
have an answer on his application nor any finarstipport from the Red Cross.

In relation to his claims to fear harm becauseigférmer membership to the NDP, the
Tribunal put to him that it was unable to find ipg@dent information to indicate
mistreatment, discrimination or harm suffered biyrfer NDP members since the fall of

Hosni Mubarak simply because they were NDP memibersgver there are reports that
senior NDP members who were key figures of the &rMubarak regime have been arrested
and face trial on a variety of charges relatedlemad corruption and abuses of power.

The applicant responded that only Mubarak and By Adve been convicted and nothing has
happened to the other high profile people. Now aagainst the NDP in Egypt is higher.

In relation to his claims to fear harm for havimpken against the Egyptian army following
the fall of Mubarak, the Tribunal put to the appht that Egypt is experiencing one of the
most politically charged environments it has hadenades, and that there are many people
expressing their political opinions, including aggithe army. In such a context, the Tribunal
asked why anyone in Egypt would have any particadimerse interest in his views. He
responded that everyone wants revenge against@ieadd he was a member. He added that
there is a political mess in Egypt and they mayniis the supreme council and bad things
will happen soon in Egypt.

The Tribunal noted that when he last appeared béfa Tribunal he asked for some of the
adverse information put to him then to be commueitan writing; while the Tribunal
considers that the information was put to him agsired by law, it has put some of that
information in writing for him as requested. Theblinal handed the applicant a letter

® ‘Egypt trials: Mubarak officials' charges and viets! 2011,BBC News, 28 September
http://www.bbc.co.uk/news/world-middle-east-1438%22Accessed 7 October 2011; Sharp, Jeremy 2011,
Egypt in Transition, Congressional Research Service, 23 August, p.8
http://www.fas.org/spg/crs/mideast/RL33003.pdfccessed 12 September 2011; ‘Egypt court actiuiee
Mubarak ministers’ 20114l Jazeera, 5 July
http://english.aljazeera.net/news/africa/2011/0712%5111239347361.htmlAccessed 7 October 2011



100.

101.

102.

103.

pursuant to section 424A of the act and indicated his written response is required by [a
certain date in] June 2012. It explained that It teke into account the oral comments and
responses provided during his last appearance \es\wlas letter simply gives him a further
opportunity to comment in writing. If he opts notdomment in writing the Tribunal will
finalise the matter on the basis of the evidenderbat. A copy of the Tribunal’s letter is at
folios 72-73 of the Tribunal file.

The applicant repeated that he was not well psydicdlly during his department interview
and that this is clear from him not saying thatltemilitary service for 26 months, and that
he feels that the Tribunal is not taking that iat@ount.

Information provided after the hearing

In relation to the Tribunal’s letter referred toparagraph 100 above, [in] June 2012 the
Tribunal received a fax, which was not on lettethdeom [the applicant’s representative],
identifying the only contact number as the agemitsbile number. The fax requested an
extension of 2 weeks to respond to the Tribunaktet “because of my personal medical
reasons as | attended the clinic of a heart speciast Thursday and | need to attend the
clinic of two health specialists on [two occasiotisy month. This is also because of the
complexity of preparing the needed information resglito support the MRT review.”

The Tribunal did not allow the extension of tim&prming the applicant of this and
enclosing information about free immigration adwsegvices he may wish to contact. In a
fax dated [in] July 2012, on the letterhead of [thigration agent], the Tribunal received the
following submissions “in response to a numberhefinatters raised in [the Tribunal's] letter
of [June] 2012” In summary, it was submitted tl@humber of factors collectively
contributed to the applicant’s inability to focus questions put to him during his department
interview; [in] December 2008 the applicant was kirog on a ship which was boarded by
Somali pirates, and he witnessed a “terrifying comtation” involving violent clashes
resulting in one engineer being shot in the legthedcrew being saved only due to the
assistance of [another] ship; [in] May 2010 thelaapt fell on his head while working on a
ship and was unconscious for 4 hours, and wasnefjto take one month’s bed rest; [in]
[2011] the applicant suffered from a highly contags eye condition which required him to
stay in a hotel room for 6 days; these afflictibase taken a heavy toll on the applicant’s
health and have resulted in a worsening psychagenotional and medical state which
seriously impacted his ability to focus during department interview. He attaches two
medical prescriptions as evidence and referene&eapghlicant’s inability to provide current
medical reports to his inability to access Medicdige representative also offered that the
interpreting during the department interview wast“ap to standard” and that the interpreter
did not always accurately convey what he was tahd, that this, combined with the
applicant’s fragile psychological state, made fficlilt for the applicant to understand the
guestions put to him. The fax indicated that aheirietter would be sent to the Tribunal
“shortly”, however, at the time of finalising thikecision no further information has been
received by the Tribunal.

FINDINGS AND REASONS

In summary, the applicant seeks Australia’s pradecso that he does not have to return to
Egypt where he claims to fear harm: as a staundlvacal supporter and vocal member of
the former NDP; as a person who has spoken ounstgie Egyptian armed forces; as a
ship-jumper. He claims to fear being recalled faltary service which he does not want to
do for various reasons identified as political o¥es his late brother being injured and



insulted by the army, and because the applicanp@ahship and the ship was managed by the
army. For the reasons set out below, the Tribuaaldignificant concerns regarding the truth
of significant aspects of the applicant’s claimd arnidence, and based on the totality of the
evidence before it, including the cumulative consattetailed below, is not satisfied that the
applicant is a person to whom Australia has praiaatbligations.

104. The mere fact that a person claims fear of pergatot significant harm for a particular
reason does not establish either the genuineneaks asserted fear or that it is
“well-founded” or that it is for the reason claimdtiremains for the applicant to satisfy the
Tribunal that all of the statutory elements are enadt. Although the concept of onus of
proof is not appropriate to administrative inqusrand decision-making, the relevant facts of
the individual case will have to be supplied by dipplicant himself or herself, in as much
detail as is necessary to enable the examinetablesh the relevant facts. A decision-maker
is not required to make the applicant's case fordm her. Nor is the Tribunal required to
accept uncritically any and all the allegations mbg an applicantMIEA v Guo & Anor
(1997) 191 CLR 559 at 598lagalingamv MILGEA (1992) 38 FCR 19FRrasad v MIEA
(1985) 6 FCR 155 at 169-70.)

105. The Tribunal finds the applicant’s evidence regagdignificant aspects of his claims to be
highly contradictory. While he offered explanatiaeferenced to his mental and physical
health, the only medical evidence he provided ppsut of these explanations were 2 pieces
of paper described by his agent as scripts for ca¢idn issued to the applicant in Egypt in
2009 and 2010 from the [psychological centre acdtion deleted: s.431(2)]. However, the
name of the person to whom that medication wasqgutegly issued, the reasons for which
the medication was issued and the impact, if ahtheomedication or claimed medical
conditions on the applicant’s ability to give evide, is also not specified in that
documentation. Further, the applicant only raisedlklicate psychological state when
significant contradictions in his evidence were fouhim by the Tribunal. His agent also
mentioned, only in submissions dated [June] 2014, the quality of the interpreting during
the department interview was “not up to standabodt,did not detail which specific aspects
of the department interview were miscommunicatda Tribunal notes that the applicant
was asked at the commencement of his first appeataefore the Tribunal whether he is
confident that the information he has given oralhg in writing in connection with his
protection claims is true and correct and whetleeistaware of any mistakes he would like to
correct. He did not refer to any defects in intetimg occurring at his department interview,
stating only that he failed to mention a few thinlgsing that interview. Nor did he refer to
his evidence being compromised by his delicate lpdpgical state at that point. His agent’s
submission regarding the interpreting during theagenent interview is unsupported by the
applicant’s own oral evidence to the Tribunal iniethhe did not deny that he gave
conflicting evidence in his department intervievd atd not raise concerns about interpreting
defects. The applicant’s representative also redeto a range of traumas suffered by the
applicant including witnessing clashes with Sorpatites in 2008, falling on his head in
May 2010 and being unconscious for 5 hours, anigisaf) from an eye condition in [2011].
The Tribunal notes that none of these incidentewmeentioned by the applicant himself or at
any point prior to the representative’s fax datkehp] 2012, nor were any of these claimed
experiences supported by independent evidence ewhelrepresentative has offered his own
conclusion that these incidents have adversely aepdahe applicant psychologically, the
medical basis for his opinion is not specifiedslfurther noted that, when the applicant
repeatedly referred to his compromised psycholdgitedie during his appearances before the
Tribunal, he referenced this only to the chaosggE and his concern about his wife and
children being asked to leave his parents’ hometl@®cumulative reasons identified above,
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and in the context of the significant and extenswecerns detailed below, the Tribunal
considers the explanations offered above to benuigoing.

Firstly, the applicant informed the Tribunal thiais written claims, specifically his agent’s
submissions dated [July] 2011 (detailed at pardg@gpabove), were based on an Arabic
statement the applicant prepared himself whiclagent then translated into English; he is
confident that the information and the claims atited in those submissions are true and
correct; the information he gave orally during tépartment interview was true and correct.

However, as put to him under sections 424A or 4244hat emerged from his department
interview and oral evidence to the Tribunal wages of significant inconsistencies
between the applicant’s oral evidence and his ewritiaims which cumulatively, as reasoned
below, impress the Tribunal as so significant thay raise doubts regarding the truth of the
claims made and the reliability of the evidencevited. The nature of the concerns and
inconsistencies are so significant that they asserdoubts about the applicant’s awareness
and understanding of the written claims made orb&islf by his agent.

The applicant’s written claims were that his famdyery religious and has ties with the MB
and that, due to people in Egypt being preventewh fspeaking out or supporting opposition
parties, all his brothers have been forced to eesidside Egypt. However his oral evidence
to the Tribunal referenced the emigration of hidisgs from Egypt almost entirely to job
prospects and appeared unconnected with his watseéms. When pressed on why his
brothers left Egypt he offered that life in Egypasvhard and expensive, and repeated that his
brothers were religiously committed. He attemptetirtk his siblings’ job difficulties in

Egypt to their religious commitment but was unabléetail what that link was, his evidence
varying between explanations tied to military seevobligations and to vague references to
not having freedom to work in big companies in Bdygcause they were religiously
committed While he also offered that it is difficin Egypt to work without having
completed military service and without having aifieate of exemption, he contradicted this
by stating that his brothers were given exemptfoor® military service and only had to pay
the lowest fine.

In relation to his claimed political activities aatlegiances in respect of the now dissolved
NDP, and the political affiliation of his family m#ers to the MB, the applicant’s evidence
was similarly contradictory, changing and unconirigc On the one hand his written claims
are that: in Egypt he was a “staunch”, “active” laoid“vocal” supporter of Mubarak and/or
the NDP, he “petitioned for their cause”; he corssdVlubarak’s removal to be a treacherous
act by the army; his family members are “staunclpp®rters of the MB. However, as put to
him under sections 424AA and/or 424A, his oral ewick to the department significantly
departed from these claims. In particular he inferthe department that: he joined the NDP
because it had some practical advantages suchigsai@und Egypt which the NDP paid for;
he had nothing to do with the NDP’s policies whildegypt and only voted for them and
went on free tours; he did nothing for the NDP gyt other than voting for them; he is no
longer interested in politics; he wanted to joia 2011 Egyptian revolution but the NDP
asked its members to demonstrate in support aktiene and against the revolution; when
asked what he thinks about Mubarak facing the deatialty for giving orders to shoot at
protesters in 2011 he is recorded as respondingdhaourse” Mubarak deserves to be
sentenced to death; when in Egypt he had to suppdrarak because he was a member of
the NDP but people in Egypt no longer support gaaity because it treated people badly and
supported criminals to kill people during the raxtan and he no longer supports the NDP;
neither he, nor his parents or siblings have aniyigad views nor do they support any

political parties; his siblings are “against paii; when asked if he currently supports any
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political party in Egypt he is recorded as sayimgf the has not been in Egypt for a long time
but would probably support the MB because the gblaeties do not treat people very well.
The applicant did not respond to the substanckesfe concerns when they were put to him
by the Tribunal, offering only that he was in &idiflt psychological state during his
department interview and should not be quoted oait \Wwh said at that time. He also offered,
through his representative’s written submissiortedifJune] 2012, that the interpreting
during his department interview was “not up to dnd”, and that the applicant had suffered
a range of traumas making his evidence to the tiapat unreliable. For the reasons given
above, the Tribunal finds those explanations asdalses unconvincing, and considers the
above information to raise serious doubts as tdrttite and credibility of significant aspects
of the applicant’s claims and evidence.

His oral evidence to the Tribunal was that hisisgs and parents are “religiously
committed” but that they do not belong to or suppory political party, although they do
“endorse” the MB. However, when asked to elabooatevhether his brother’s expressed
their support for the MB in any particular way lesponded that there was no MB when his
brothers were in Egypt but they verbally endorgeit. This evidence impresses the
Tribunal as vague and evasive and does not sufipoapplicant’s written claims that
members of his family are “staunch” supportershef MB or that there has been any conflict
between himself and his family members becauskeif political differences.

When the Tribunal asked the applicant why he suppdhe NDP if his entire family was in
favour of the MB he offered that the NDP had gootiges and he liked there employment
and youth policies. However, despite being askedemeral occasions, he was unable to
elaborate on what those policies were or give exesngf what he considered to be good
NDP policies.

When asked, during his first Tribunal appearanaaitibhis current political views, his
evidence impressed the Tribunal as evasive, offéhat his views are of no effect. When
asked who he would have voted for in the recenpkgy parliamentary elections he
responded that he is not in Egypt and does not kmbat is going on. As put to the
applicant, however, events in Egypt, including pagliamentary elections, have been
extensively reported on and information regardheyelections and the parliamentary
candidates is readily accessible from Australiactvimakes his evidence appear either
evasive or disinterested in the current politidahate in Egypt, and impresses the Tribunal
as inconsistent with the “staunch” views he clairteetiold in his written submissions. He
then offered that Ahmed Sahafi should rule, asdseahbig brain, good ideologies and is the
best person to preside over the airlines. He wablerto elaborate, however, on what those
“ideologies” are. He then offered that if a MB mesmhules, they are religiously fanatical
and it would be bad for the country. This diredbntradicts his evidence to the department,
put to him under section 424AA, that he would plipaupport the MB because the other
parties do not treat people very well. Also contadg that evidence, he offered the Tribunal
that, if there was now a party like the NDP, he ldaupport it. While he offered more
detailed information regarding his claimed politicews when he appeared before the
Tribunal a second time, given the extensive andifsignt concerns set out in the balance of
the Tribunal’s findings and reasons, the Triburmalsiders his more elaborate evidence on
these matters, provided during his second appearémbave been learnt and rehearsed to
strengthen his claims. His evidence, in its entjrdid not demonstrate that he has any
particular political understanding or opinions netjag the situation in Egypt, nor did it
impress the Tribunal as consistent with his clamnisaving ever been a staunch or vocal
supporter of Mubarak or the NDP, or to have eveksp out against the army.
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Adding further doubts to his claims of being a st@uand vocal supporter of the NDP or of
having any political opinion against the Egyptiamg which he has expressed in the past, or
wishes to express in the future, his oral evidéndbe Tribunal revealed only that, since
arriving in Australia, his political activities havwaken the form only of informal discussions
with his housemates.

Compounding the above concerns, while informingdéeartment that his parents and
siblings do not have any political views and thiatdiblings are against politics, he then
raised a new claim before the Tribunal, [in]Mar€i2, that his wife and children were
“persecuted” by his family in Egypt around 2 or 8eks after the revolution. He offered
almost immediately that he did not mention thighte department as he was psychologically
unwell at the time, but provided no explanationcawhy he was able to recall this
information before the Tribunal. He used the wo'mssecuted” and “bashed” to describe
his wife’s treatment by his family, but when prebse explain what actually occurred he
offered that there was a verbal altercation in Wit father and the wives of his siblings
asked his wife and children to leave their homen(ich she was living) and to go and live
with her own parents because of their oppositioinéoapplicant’'s NDP membership. His use
of highly emotive and charged language, includlmgwords “bashed” and “persecuted” to
describe a situation which, when pressed, he destonly as an oral altercation in which his
family asked his wife and children to live with lgfe’s parents, also raises concerns that the
applicant is attempting to manipulate his expressegimstances to fit the language and
requirements of the definition of a refugee. Thiaetors compound the Tribunal’'s concerns
regarding the truth and reliability of the applitarclaims and evidence regarding his wife’s
situation in Egypt and his claims and evidence ngereerally.

The applicant has provided documentary evidendesainembership to the NDP, and his

oral evidence regarding the date on which he be@member is consistent with that
described on the document provided. The Tribunegjgts that the applicant was a member
of the NDP, but for the reasons detailed abovelsfihat his membership was motivated by
the practical benefits the applicant felt he caédure, such as participating in free tours. On
the evidence before it, and for the reasons setloane the Tribunal is not satisfied that the
applicant was aware of or interested in the pap@gies, or that he had a role within the
party which gave or gives him any political profieEgypt. The Tribunal does not accept
that the applicant was or is a staunch or vocgbstpr of the NDP, nor that he is currently.
On the basis of: the applicant’s evidence givethéodepartment, which was put to him under
sections 424A and/or 424AA of the Act; the changed contradictions in the applicant’s
evidence regarding his own and his parents’/ gislipolitical opinions; his demonstrated
disinterest and lack of awareness of the signifipatitical events and players shaping Egypt
currently, the Tribunal is not satisfied that tipplecant or his family members in Egypt have
any particular political views or opinions they asxpressed in the past or wish to express in
the future, nor that they are perceived to havé syenions.

The applicant and his representative have not deavany independent information
supporting the applicant’s claim that ordinary femmembers of the NDP are or have been,
since the fall of the Mubarak regime, the subjé@dyverse attention or treatment in Egypt.
The Tribunal has looked for independent countrgrimfation in connection with these claims
but, as put to the applicant: was unable to fingiaformation to suggest that former NDP
members face any serious or significant harm sirbplyirtue of their former membership to
the party; while reports indicate that many seNBP members who were key figures of the
former Mubarak regime have been arrested and fed®h a variety of charges related to



alleged corruption and abuses of pawap reports could be found of general memberkef t
NDP being targeted for arrest or other mistreatrsanply as a result of their former party
affiliation. Indeed, the sources consulted refuat former NDP members have formed new
political parties and/or joined other parties whiah in the recent parliamentary elections
and that Mubarak-era Prime Minister Ahmed Shafig warmitted to contest the recent
Presidential elections which were lost only narsotel MB candidate Mohammed Mufsi.

117. Based on all the evidence before it, the Tribusaldt satisfied that the applicant faces a real
risk of significant harm or a real chance of peusien in Egypt from either the Egyptian
authorities or population for reason of his pasitrbership to the NDP. The Tribunal is not
satisfied that the applicant: held or is perceiteetave held any political role, profile or
opinions which he voiced in the past; holds or\ased, or is perceived to hold or to have
voiced, any views against the Egyptian army’s agiduring or since the revolution in 2011
which give him any political profile exposing him &ny real chance of serious harm or real
risk or significant harm in Egypt; holds any palél views he intends to voice in the future
,which would give him a political profile givingse to a real chance or real risk of adverse
attention or treatment by the Egyptian authoritiepopulation in the reasonably foreseeable
future.

Claims regarding military service

118. The applicant claims that he fears being recalbedrfilitary service should he return to
Egypt. While his written claims refer to his fedr®ing compelled to serve in the army
again, as he was compelled in the past, his ordéage to the Tribunal was that he willingly
participated in 26 months of compulsory militarywsee until [2001], and willingly served
when recalled in 2004, 2005 and 2006. The Tribaneépts that the applicant willingly
participated in military service in the past. Tdpplicant claimed however, that, since the fall
of the Mubarak regime he is no longer willing toveein the army. He referenced his
reluctance to serve in terms given variously aspoalitical opinions regarding the army’s
actions during and since the revolution; he is kméavhave voiced opinions against the
military when he was on the last ship he workedrosjprother was insulted, injured and
later died in connection with his past army seryvibe ship which he deserted was managed
by the army.

119. As reasoned above, the applicant’s evidence raggtds political opinions impressed the
Tribunal as vague, changing, inconsistent and iainel. The Tribunal is not satisfied on the
evidence before it that the applicant has any @adr political opinions or profile in Egypt,

® ‘Egypt trials: Mubarak officials' charges and viets! 2011,BBC News, 28 September
http://www.bbc.co.uk/news/world-middle-east-1438%22Accessed 7 October 2011; Sharp, Jeremy 2011,
Egypt in Transition, Congressional Research Service, 23 August, p.8
http://www.fas.org/spg/crs/mideast/RL33003.pdficcessed 12 September 2011; ‘Egypt court actiuiee
Mubarak ministers’ 20114l Jazeera, 5 July
http://english.aljazeera.net/news/africa/2011/07120%111239347361.htmlAccessed 7 October 2011

" EI-Din, Gamal Essam 2011, ‘Return of the NDP: Malkaregime diehards retrench ahead of Egypt’s
parliamentary electionsAhram Online, 18 September;
http://english.ahram.org.eg/NewsContent/1/0/215¢2¢H0/Return-of-the-NDP-Mubarakregime-diehards-
retrench-.aspx Accessed 21 September 2011; ‘Committee apprneesp set up by Mubarak party official’
2011,Daily News Egypt, 20 September; ‘Guide to Egypt’s Transition — Nia#éil Democratic Party’ (undated),
Carnegie Endowment for International Peace,
http://egyptelections.carnegieendowment.org/20Y2®8ational-democratic-party Accessed 6 October 2011;
http://lwww.jadaliyya.com/pages/index/3163/meet-tia¢ional-democratic-party-offshocascessed 6 July
2012;

8 http://www.bbc.co.uk/news/world-africa-13315719



120.

121.

122.

123.

or that he has voiced any political opinions impexs of the Egyptian army which would
make him reluctant to serve a further army recaéhgpose him to a real chance of serious
harm or a real risk of significant harm should leerécalled to serve. The Tribunal is not
satisfied, on the evidence before it, that hisradr membership to the NDP in the past
would give rise to a real chance of serious harm i@al risk of significant harm should he be
recalled to serve in the army. In relation to histher [Mr B], his oral evidence to the
Tribunal was that this brother [injury details del# s.431(2)] from which he died some six
years later in around 2004. The applicant’s evidesuggests that the army failed to properly
diagnose [Mr B]'s medical situation at the timevin&s injured and that this may have
contributed to his death in 2004. However, on kg @vidence the applicant willingly

served in the army when recalled in 2004, 2005620 the basis of this evidence, the
Tribunal does not accept that the circumstancéiseofpplicant’s brother’s death has any
bearing on the applicant’s willingness to servéhim Egyptian military if recalled. In relation
to his claims to be reluctant to serve in the mamlitagain because he jumped ship from an
army managed ship, for the reasons set out unéwnis regarding jumping ship” below, the
claims made and evidence advanced reveal only@oomegarding the applicant’s liability
to face civil sanctions regarding a breach of mpkyment contract with the shipping
company he worked for. As reasoned below, the Tidbdoes not consider this to reveal any
Convention nexus, nor does it satisfy the Tribuhat the applicant would face a real chance
of serious harm or a real risk of significant hasinould he return to Egypt or be recalled to
military service.

On the basis of the evidence before it, includmgdoncerns identified above regarding the
reasons provided by the applicant for his claimeddatance to serve in the army, and his
demonstrated willingness to serve in the pastTtitminal is not satisfied that the applicant is
in fact unwilling to serve in the army should herbealled.

Further, on his representative’s written submissidine applicant’s military service recall
obligations cease 11 years after completing hss$ full term of service (which on the
applicant’s own evidence was completed on [20@21) that view the applicant would appear
to not be at any risk of being recalled after [JOB3 put to the applicant, however,
independent information before the Tribunal indésathat Egyptian men can only be recalled
for a period of 9 years from the time they comptegsr initial period of service, which in the
applicant’s case would have ceased in [201The Tribunal also considers it relevant that,
on the applicant’s own oral evidence he has not beealled to military service since 2008,
around 4 years ago. Based on this, together wittexitensive concerns detailed above
regarding the truth and reliability of the applitarclaims and evidence, the Tribunal prefers
the independent information before it to the eftbet the applicant’s exposure to being
recalled to military service would have ceased & yafter he completed his initial term of
service and that he has not been at risk of be&oglled to the Egyptian army since [2010].

Based in the above evidence cumulatively, the Tdbis not satisfied that the applicant
faces a real chance or real risk of being recafiedilitary service in Egypt the reasonably
foreseeable future.

Claims regarding jumping ship

On his own evidence, the penalties that the applifears for jumping ship to remain in
Australia are based on a breach of contract betWwerrand the shipping company which has

° CIA World Factbook attps://www.cia.gov/library/publications/the-worfdetbook/fields/2024.html
accessed 6 July 2012
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paid for his airline tickets and other expensesh@rown evidence, if he cannot pay back all
the expenses he will have to face prison time folating the contract conditions.

This accords with independent information contaimmea fairly dated DFAT cable (from 19
August 1996) relating to the Egyptian governmeapgproach to ship jumpers, which, as put
to the applicant, states:

According to sources in State Security and sourcé® legal profession, ship jumping from
a government line is not a crime and someone wimp@d ship at a foreign port would not be
prosecuted under Egyptian criminal law. Accordim¢tate Security, however, some
"administrative penalties" might be incurred (argsive presume from contractual obligations
with the shipping company), from losing one's jpayment of a fine imposed by the shipping
line, or subjection to a civil suit for recoverylosses incurred to the shipping line as a result
of the act of jumping ship. Our sources thought the shipping line would be unlikely to
pursue the latter course of action.

We are unable to ascertain the precise involveimiState Security in ship jumping cases, but given
that it is not a crime, we were given the impresshat State Security would have little interest in
pursuing ship jumpers for that act. It is possthkg the shipping line might inform State Secuaty
the incidentbut we are not able to ascertain what action Satirity would then také®

When this information was put to him the applicaffiéred that his only options are to pay
back the expenses or go to jail. When asked hovhrthecexpenses he has to pay back
would be, he responded that he does not knowhlatithey could include the cost of an a
return airline ticket and he has no money to pagéhfines and support his wife. However,
the applicant’s evidence to the effect that he Wdate serious or significant harm for
jumping ship impressed the Tribunal as entirelycafaive in terms of how much he would
be required to pay back, and on the evidence peoMide applicant himself is not even
satisfied of how much, if anything, he would beuiegd to pay back. Based on the evidence
before it the Tribunal is not satisfied that th@lagant would be unable to repay the
contractual debts he owes to his employer for glmping. Further, on his own evidence, he
would face jail only if he does not repay his debtswever, the Tribunal does not consider
the enforcement of an employment contract, or tresequence of facing jail time for breach
of the terms of his contract and failing to repayn®y owed by him under that contract, to
amount to: significant harm as anticipated by s&c86(2A) of the Act; or persecution
involving serious harm as anticipated by sectiahiR(Q)(b) or 91R(2) of the Act. The
Tribunal also finds the enforcement of his emplogitrentract and the penalties the
applicant claims to fear to be entirely for reasbhis breach of contract, and is not satisfied
on the evidence before it that the contract woaleibforced or penalties would be imposed
in a discriminatory manner in respect of the agpltdor any Convention reason.

On the basis of all the evidence before it, inadgdtumulatively, and bearing in mind the
cumulative and extensive concerns identified abthes Tribunal is not satisfied that the
applicant faces a real chance of persecution imvglserious harm for a Convention reason
should he return to Egypt. Accordingly, the Triblisanot satisfied on the evidence before it
that the applicant has a well-founded fear of parsen in Egypt within the meaning of the
Convention.

The Tribunal has also considered whether the agplimeets the complementary protection
criterion. For the reasons given above the Tribdials not have substantial grounds for

19 Country Information Service, 1996, Country Infotina Report No. 737/96 - Egypt: ship jumpers, RRT
Information Request EGY21095, (sourced from DFATAL@ust 1996)
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believing that, as a necessary and foreseeablegoesce of the applicant being removed
from Australia to a receiving country, there isalrrisk that he will suffer significant harm:
s.36(2)(aa)

CONCLUSIONS

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person to whom Austral@ r@tection obligations under s.36(2)(aa).

There is no suggestion that the applicant satisfi@8(2) on the basis of being a member of
the same family unit as a person who satisfieq28)@&9 or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisky triterion in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



