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1. Introduction?

1.1. This preliminary reference from the Dutch Cdlwof State to the Court of
Justice of the European Union (“the Court”) coneetine limits on the method of
assessing the credibility of the declared sexuintation of an asylum applic&nt
imposed by Article 4 of Council Directive 2004/8&Bf 29 April 2004 on minimum
standards for the qualification and status of tewdntry nationals or stateless persons
as refugees or as persons who otherwise needatitaral protection and the content
of the protection granted (“the Qualification Ditiee”)®> and by the Charter of
Fundamental Rights of the European Union (“the @m3r in particular Articles 3
and 7 thereof.

1.2. The main proceedings concern three male apybc claiming to be
homosexual/gay. The issues raised by these casedaiion to the assessment of
credibility are nevertheless relevant for all claimade on the basis of an applicant’s
sexual orientation, whether the applicant is gagbian or bisexudlThis submission
is divided into five parts. Following this sectidhe interest and expertise of UNHCR
in this matter is explained (Part 2). Part 3 resisoto the first part of the Court’s
guestion on the limits imposed by Article 4 of fQaalification Directive and Charter
provisions, and Part 4 responds to the secondlardigarts of the Court’s question
about whether the same limits apply to the otheugds of persecution and if so, in
what respect. Part 5 concludes and summarizes UN#H@6Sition on both these
issues.

2. UNHCR's interest and expertise in this matter

2.1. UNHCR has built up particular expertise in the amfarefugee status
determination in general, as well as in relatiortleams based on sexual orientation
and/or gender identity. UNHCR carries out refugeatus determination in 66
countries and territories, and registered approtéina 13,600 applications in 20£2.

! This submission does not constitute a waiver, esgor implied, of any privilege or immunity which
UNHCR and its staff enjoy under applicable inteioradl legal instruments and recognized principles
of international law.

2 For the exact wording of the question §&juest for a preliminary ruling from the Raad \Btate
(Netherlands) lodged on 25 March 2013 — A. v Ststietaris van Veiligheid en Justjti€ase C-
148/13, Court of Justice of the European Union EQJ), 25 March 2013The questions referred in
the cases o€-149/13, C-150/13re the same.

3 Council Directive 2004/83/EC of 29 April 2004 oninimum standards for the qualification and
status of third country nationals or stateless greysas refugees or as persons who otherwise need
international protection and the content of thetgution granted, Official Journal (OJ) L 304/1236f
September 2004 Qualification Directivé). See also its successor Council Directive 203/F9 of
the European Parliament and of the Council of 18éb#er 2011 on standards for the qualification of
third-country nationals or stateless persons agfimaries of international protection, for a unifo
status for refugees or for persons eligible forssdiary protection, and for the content of the potibn
granted (recast), OJ L 337/9 of 20 December 20019426 (Qualification Directive reca’$t

* European Union (EU)Charter of Fundamental Rights of the European Unibecember 2000, OJ
2000/C 364/01 of 18 December 200€h¢ Chartel).

® For an explanation of terminology, see UNHGRyidelines on International Protection No. 9:
Claims to Refugee Status based on Sexual Orientatial/or Gender Identity within the context of
Article 1A(2) of the 1951 Convention and/or its 198rotocol relating to the Status of Refuge23
October 2012, HCR/GIP/12/01Guidelines on International Protection No. 9 on &#xOrientation
and/or Gender Identity Claim$, paras. 8-11.

®UNHCR, Note on International Protectiod June 2013, EC/64/SC/CPR.10, para. 24.




UNHCR also advises governments on their nationgluas systems as part of its
supervisory responsibility, laid down in paragragh) of its Statute and the Preamble
of the 1951 Convention relating to the Status duBees (“1951 Convention”)read
together with Article 35(1) of the 1951 Conventleand Article 11(1) of the 1967
Protocol relating to the Status of Refugees (“1P6&tocol”)?

2.2.  As part of its supervisory role, UNHCR issues glirs on the interpretation
and application of the meaning of provisions anunge contained in international
refugee instruments, in particular the 1951 Coriverand the 1967 Protoctlin the
area of claims based on sexual orientation and egeidentity, UNHCR refers the
Court to itsGuidelines on International Protection No. 9: Clarto Refugee Status
based on Sexual Orientation and/or Gender Identityparticular paragraphs 62-66
dealing with credibility and assessing the applisasexual orientation and/or gender
identity [see attached as Annex to this submissibn]

2.3. UNHCR'’s supervisory responsibility has been re#éidctn European Union
(EV) law, including by way of a general referencehie 1951 Convention in Article
78(1) of the Treaty on the Functioning of the Ewap Union (“TFEU")!? as well as
in Declaration 17 to the Treaty of Amsterdam, whpovides that “consultations
shall be established with the United Nations Highmbnissioner for Refugees [...] on
matters relating to asylum policy®. Secondary EU legislation also emphasizes the
role of UNHCR. For example, Recital 15 of the Qiiedition Directive states that
consultations with UNHCR “may provide valuable qande for Member States when
determining refugee status according to Articlef the Geneva Conventiort”. The
supervisory responsibility of UNHCR is specificalfrticulated in Article 21 of
Council Directive 2005/85/EC on minimum standards mrocedures in Member

" UN General AssemblyConvention Relating to the Status of Refug@8sluly 1951, United Nations
Treaty Series No. 2545, vol. 189, p. 137. Accordimcprticle 8(a) of UNHCR’s Statute: “The High
Commissioner shall provide for the protection dugees falling under the competence of his Office
by: (a) Promoting the conclusion and ratificatiohimternational conventions for the protection of
refugeessupervising their applicatioand proposing amendments thereto” [emphasis added]

8 According to Article 35(1) of the 1951 Conventidithe Contracting States undertake to co-operate
with the Office of the United Nations High Commimsér for Refugees, or any other agency of the
United Nations which may succeed it, in the exercifits functions, and shall in particular facite

its duty of supervising the application of the gsians of this Convention.”

°® UN General Assemblyrotocol Relating to the Status of RefugédsJanuary 1967, United Nations,
Treaty Series, vol. 606, p. 267.

12 Sych guidelines are included in the UNHERndbook and Guidelines on Procedures and Criteria
for Determining Refugee Status under the 1951 Quiore and the 1967 Protocol Relating to the
Status of Refugee$979, reissued December 2011, HCR/1P/4/ENG/REV:UBNHCR Handbook”),

as well as other notes and guidance.

" UNHCR, Guidelines on International Protection No. 9 on &&hOrientation and/or Gender Identity
Claims

12 EU, Consolidated version of the Treaty on the Functignof the European Uniori3 December
2007, OJ C 115/47 of 9 May 2008[EEU).

13 EU, Treaty of Amsterdam Amending the Treaty on Europémion, The Treaties Establishing the
European Communities and Related A@d C 340/134 of 10 November 1997, Declaratioi\ditle
73k of the Treaty establishing the European Comtyuni

4 The same reference to consultations with UNHCRmiade in Recital 22 of the Qualification
Directive (recast).




States for granting and withdrawing refugee stat{issylum Procedures
Directive”).*®

2.4. The TFEU expressly requires EU secondary legisiabio asylum to conform
to the 1951 Conventioll. The Qualification Directive recognizes the 1951
Convention as the “cornerstone of the internatidegdl regime for the protection of
refugees®’ and stipulates that the Directive’s minimum staddaare laid down with
a view to guiding Member States in the applicatiminthe 1951 Conventioff.
Importantly, the Court has repeatedly reiteratedt tthis instrument must be
interpreted “in a manner consistent with the 19%hvention and the other relevant
treaties” referred to in Article 63(1) TE€.

3. Question part 1: Limits on the method of assessintpe credibility of a
declared sexual orientation

3.1. As the Charter is the overarching frameworkfie protection of fundamental
human rights in the EU, any activities undertakgn Ndember States must be
compatible with Charter provisions. As such, methotlassessing the credibility of
asylum applicants must therefore comply with theai@r. The EU Qualification
Directive lays down minimum standards for qualifica as a refugee or as a person
who otherwise needs international protectidnAs the Qualification Directive
indicates, it seeks to ensure the full respectHerprinciples recognized in particular
by the Charter, including explicitty human dignignd the right to asylum of
applicants for asylum and their accompanying famigmbers?

3.2. In relation to asylum claims based on sexuahtation, the Charter requires
that the methods of assessing credibility in Aetidl of the Qualification Directive be

15 Council Directive 2005/85/EC of 1 December 2005mnimum standards on procedures in Member
States for granting and withdrawing refugee stat3 L 326/13 of 13 December 2005. Article 21(c) in
particular obliges Member States to allow UNHCR ficesent its views, in the exercise of its
supervisory responsibilities under Article 35 oé tBeneva Convention, to any competent authorities
regarding individual applications for asylum at astage of the procedure.” See alBirective
2013/32/EU of the European Parliament and of their@ad of 26 June 2013 on common procedures
for granting and withdrawing international proteoti (recast) L 180/60 of 29 June 2013ASylum
Procedures Directive (recd$t)Article 29(c).

16 Article 78 para. 1 TFEU provides that the poligyasylum “must be in accordance with the Geneva
Convention of 28 July 1951 and the Protocol of 8iuary 1967 relating to the status of refugees, and
other relevant treaties”.

" Recital 3 of the Qualification Directive; Recitabf the Qualification Directive (recast).

18 Recital 16 of the Qualification Directive; RecitaB of the Qualification Directive (recast). For
UNHCR'’s remarks on the Qualification Directive, sé&éNHCR, Annotated Comments on the EC
Council Directive 2004/83/EC of 29.04.2004 on MiaimStandards for the Qualification and Status
of Third Country Nationals or Stateless PersonsRegugees or as Persons Who Otherwise Need
International Protection and the Content of the feation granted (OJ L 304/12 of 30 September
2004) 28 January 2005 UNHCR Annotated Comments on the Qualification Diingx’).

19 Treaty Establishing the European Community (Codstéid Version), Rome Treatg5 March
1957. Now Article 78 para. 1 TFEU. Segalahadin Abdulla and Others v. Bundesrepublik
Deutschlang C-175/08, C-176/08, C-178/08 and C-179/08, CJEWjarch 2010, at paras. 53-54,
(“Salahadin Abdully; Bolbol v. Bevandorlasi és Allampolgarsagi Hivat@-31/09, CJEU, 17 June
2010, (‘Bolbol"), at para. 38Bundesrepublik Deutschland v. B. and ©-57/09 and C-101/09, CJEU,

9 November 2010, at para. 78.

% Qualification Directive, Articles 1 and 3. The Qifiaation Directive (recast) removes the word
“minimum” from Article 1.

% Qualification Directive, Recital 10, and Qualifitan Directive (recast), Recital 16.




compatible with the Charter provisions. Of partaulrelevance to the cases
underlying this preliminary reference, and to séxugntation claims in general, are
the limits imposed by Articles 3 (the right to igtiy of the person) and 7 (respect for
private life)?* Other articles of the Charter may also be relevamtetermining the
limits on credibility assessments — namely Articlehuman dignity), 4 (prohibition
of torture, inhuman or degrading treatment or gumisnt), 18 (right to asylum), 19
(protection in the event of removal, expulsion oktradition), 21 (non-
discrimination)?® and 41 (right to good administration) — howevéeyt are not all
addressed in detail in this submission.

3.3. At the outset, it ought to be acknowledged tha verification of material
facts relevant to a claim for asylum — includindezlaration by an applicant that he is
gay, for example — is a normal part of assessiegfdlests. The applicant is in turn
required to make a genuine effort to provide a gilala and coherent narrative that is
capable of being believed against the backgroundgeferally known facts
Nevertheless, claims based on sexual orientatiagse rparticular challenges for
adjudicators, as well as for applicants. As notedNHCR’s Guidelines on Sexual
Orientation and/or Gender Identity Claims

“[slJome [applicants] may feel deeply affected byeliegs of shame,
internalized homophobia and trauma, and their agpéx present their case
may be greatly diminished as a consequence. Wherajplicant is in the
process of coming to terms with his or her identityfears openly expressing
his or her sexual orientation and gender idenligypr she may be reluctant to
identify the true extent of the persecution suffieve feared.®

3.4. The Guidelines also note that such feelingy fead “them to deny their
sexual orientation and/or to adopt verbal and maysbehaviours in line with
heterosexual norms and roles. Applicants from lyightolerant countries may, for
instance, not readily identify as [gayf.For these reasons, UNHCR'’s Guidelines
stress the need for sensitivity in the assessnfemredibility in such cases and outline

22 As acknowledged by the European Court of HumarhRig‘ECtHR”), thenotion of “privacy” or
“private life” encompasses a person’s sexual lifeonentation and gender identitgeeDudgeon v.
UK, Appl. No. 7525/76, ECtHR, 22 October 19&.;Y and Z v. UK75/1995/581/66,7Appl. No.
21830/93,ECtHR, 22 April 1997 Bensaid v. The United Kingdomppl. No. 44599/98, ECtHR, 6
May 2001 para. 47.; anéGoodwin v. UK Appl. No. 28957/95, ECtHR, 11 July 2002.

% Article 21 of the Charter prohibits discriminatioimter alia, on the basis of sex and sexual
orientation. See also Qualification Directive, Rakill; 1951 Convention, Article 3. The ECtHR has
held that sexual orientation is a prohibited groofidiscrimination under Article 14 of the European
Convention on Human Rights (“the ECHR”) and thatdacriminalizing same-sex relations are
contrary to the ECHR. See ECtHRouta v. Portugal Appl. No. 33290/96, judgment of 21 December
1999; Modinos v. CyprusAppl. No. 7/1992/352/426, ECtHR, 23 March 1998eTECtHR has also
found violations of Article 14 on the basis of g&l discrimination on grounds of sexual orientation
conjunction with Article 8 of the ECHR, the right tespect for private and family life. See also
Sutherland v. UK Appl. No. 25186/94, 27 March 2008chalk and Kopf v. AustriaAppl. No.
30141/04, 24 June 2010. In addition, @euncil of Europe Convention on Preventing and Caiinly
Violence Against Women and Domestic Violencél May 2011, in Article 4(3) prohibits
discrimination on the basis of sexual orientatiod gender identity.

4 See Qualification Directive Article 4. See al$llHCR Handbookparas. 203 and 204.

% UNHCR, Guidelines No. 9 on Sexual Orientation and/or Gendentity Claims para. 59 [footnotes
removed].

% UNHCR, Guidelines No. 9 on Sexual Orientation and/or Gendentity Claims para. 63(i) on self-
identification.




a range of methods to achieve this in the procéskeocredibility assessment. It is
essential that the assessment is carried out impartial and objective manner and
contains neither superficial understandings of ékperiences of lesbians, gays and
bisexual persons, nor erroneous, culturally inappate, or stereotypical
assumptions”

3.5.  Respecting these principles also requires iatgyviewer and interpreter to

avoid expressing, whether verbally or through disitdag or demeaning body

language, any judgment about the applicant’s ses@htation, sexual behaviour or

relationship pattern. This precludes the use ofstimies and vocabulary that are
offensive. Even seemingly neutral or scientificmiercan have the same effect as
pejorative term$®

3.6. To assist the Court in responding to the fustt of the question before it,
UNHCR has grouped existing State practices (or authof assessing credibility,

including those arising in the context of the uyeg cases, into two categories. The
first category comprises those practices or metlioaisare incompatible with at least
Charter Articles 3 and 7n all circumstances inter alia because they are
disproportionate to the pursued objective or goobdywhat is necessary in the
general interest These practices include: (i) intrusive questionatgput the details

of the applicant’s sexual practices; (ii)) medicalpseudo-medical testing including
penile plethysmography (phallometry); and (i) mgei required to produce

inappropriate documentary or other evidence of ®édimed sexual orientation or
otherwise demonstrate one’s sexual orientation.

3.7. The second category comprises those practbcesiethods which if not
applied in a manner sensitive or appropriate tophsicular circumstances of the
individual claim risk violating provisions of theh@rter. The second category cannot
be judged in the abstract, but would need to besassl on a case-by-case basis.
UNHCR refers the Court to itSuidelines No. 9 on Sexual Orientation and/or Gende
Identity Claimsfor further guidance on how to carry out such sssents in a
manner which is compatible with Charter rights,irigkinto account the particular
circumstances of claims based on sexual orientafibis submission also outlines
some specific considerations that ought to be takém account, relevant to the
underlying cases.

Methods that are incompatible with the Charter iinceecumstances
(i) Intrusive questioning about the details of sexuatices

3.8. While adjudicators have a legitimate interest in eligtinformation sufficient
to make an accurate determination as to whether agyglicant qualifies for
international protection, and the applicant alsarbea duty to disclose relevant
information, this needs to be balanced againstajy@icant’s right to respect for

27 UNHCR, Guidelines No. 9 on Sexual Orientation and Gendfemtity Claims para. 60(ii). For
background see more generally UNHCR’s st@ayond Proof, Credibility Assessment in EU Asylum
Systems: Full RepgrMay 2013, (UNHCR, Beyond Proof Full Repdjt pp. 37-41.

% UNHCR, Guidelines No. 9 on Sexual Orientation and Gendentity Claims paras. 60(iii), (v) and
(vii). For instance, although widely used, the tétmomosexual” is considered a derogatory term in
some countriesin the Arabic-speaking world, there are often naieajent local terms for gay or
lesbian, or at least no terms that are not derogato

2 Charter, Article 52(1).




his/her Charter rights. Romantic or sexual relaiops with, and/or hopes for future
relationships, will usually be part of the narratiof gay applicants. Not every
applicant, however, will have had such relationshithere may be good reasons,
including a fear of persecution, why the applichas not had any past relationships
with a member of the same sex. Likewise, there maygood reasons why the
applicant is reluctant or finds it difficult to di®se such informatiof.

3.9. Intrusive questioning about the details of #ggplicant's sexual practice
should be avoided. Sexual orientation encompasses all aspects ofsams life. It
goes to the core of a person’s sense of identitiyiathus defined by a much wider
and more complex range of factors than sexualioglsbor practices alone. In fact, the
probative value of information obtained throughtsgoestioning is limited, as it may
be easier for an applicant to fabricate an accoliatsexual experience with someone
of the same sex, than to describe the complexnakexxperience of being sexually
and/or gender non-conforming.

3.10. Such intrusive lines of questioning can hineeeffect of making the applicant
feel embarrassed, ashamed, intimidated, and hdraseel may result in them
refusing or finding it difficult to respond to sudjuestions. Reluctance to share
intimate details or discomfort in speaking abowuse conduct is common to almost
all people. In addition, lesbians, gays and biskgassons who have had to hide their
sexual orientation may be unable to recount intnutails of sexual experiencés.
Respect for human dignity and privacy preclude uke of questions which seek
intrusive detail around the applicant’s sexual pcas. Such questioning goes beyond
what is needed for the purposes of establishingréterial elements of the claim and
subsequently determining an applicant’s eligibifiy refugee status or other forms of
international protectior®

3.11. In light of the above, it is UNHCR’s submgsithat intrusive questioning
about the details of the applicant’s sexual prastito assess the credibility of an
applicant’s stated sexual orientation is a methatdcompatible with several Articles
of the Charter, including the right to human digr{irticle 1), the right to respect for
mental integrity (Article 3(1)), the right not tceelsubjected to degrading treatment
(Article 4), and the right to private life (Articlg).

(i) Medical or pseudo-medical testing

3.12. In the context of claims based on sexuahtaieon some Member States have
used medical (or pseudo-medical) evidence baseal mmocedure to measure sexual
arousal in men callegenile plethysmography (“PPG” or “phallometry”). BICR

has previously set out its concerns in relationthe use of phallometry and the

2(1’ UNHCR, Guidelines No. 9 on Sexual Orientation and Gendentity Claimspara. 63(viii).

Ibid.
32 Useful areas of questioning, in addition to thelaant's self-identification as a starting poiniay
include the following: childhood; feelings of diffence; the process of self-realization or “coming
out”; the applicant’s experience of not conformimigh societal norms and resulting feelings of shame
stigmatization or isolation; family relationshipghether this relates to family member responsékeo
disclosure of their sexual orientation or reasohy they may, or may not, be married or have, or not
have, children. See UNHCRGuidelines No. 9 on Sexual Orientation and Gendentity Claims
para. 63(i)—(ix).
3 Charter, Article 52(3).



practice’s inconsistency with international humaghts standardd’ The procedure
itself has been questioned as to its probativectensfic value®® Other medical
“testing” of the applicant’s sexual orientation vauikewise infringe basic human
rights and must not be us&.

3.13. Phallometry involves the exposure of the male sexwgans to intrusive
observation and inspection. It also examines delegly intimate sexual feelings and
may as such give rise to feelings of humiliatiom.alddition, phallometry imposes
sexually explicit material on applicants, which somay view as obscene, shocking
or degrading’ Bearing in mind that their countries of origin megpress sexual
minorities or even criminalize same-sex relatiayesy applicants may be particularly
affected by this kind of treatmefft. UNHCR has previously argued that the use of
phallometry is especially inappropriate for apptisafor international protection,
given that they are in a particularly vulnerablesipon vis-a-vis the authorities.
Likewise, UNHCR considers that in the context oplagations for international
protection, the principle of “informed consent” Aiticle 3(2) of the Charter cannot
be satisfied when phallometry or similar practiaes used. This is because applicants
are under pressure to cooperate with the procedurigilure to consent to the
examination could be interpreted as a negativeilsitéyg indicator and thus have a
detrimental effect on the final decision, which kbin turn expose them to forced
return and persecutiof.

3.14. With regard to Article 3 of the European ConventmmHuman Rights (which
corresponds to Article 4 of the Chart&tthe European Court of Human Rights has
found that for treatment to be degrading, it mutdia a minimum level of severity
which will depend on all the circumstances of tlase; such as the duration of the
treatment, its physical and mental effects andgome cases, the sex, age and state of
health of the victinf! Treatment will in particular be considered “dednad when it

3 UNHCR, UNHCR's Comments on the Practice of PhallometrihinCzech Republic to Determine
the Credibility of Asylum Claims based on Persexutdue to Sexual OrientatiprApril 2011,
(“UNHCR Comments on the Practice of Phallomigtry

% Sexologists have questioned the reliability of[gmaetry as a method to establish an individual's
sexual orientation. The method of phallometry ingyal, and the visual and audio stimuli in parécul
are based on stereotypes regarding gay sexualtaticen and sexual life, and assumptions of what
should or should not trigger sexual arousal. Segafiration for Refuge, Asylum and Migration
(ORAM), Testing Sexual Orientation: A Scientific and Legahlysis of Plethysmography in Asylum
and Refugee Status Proceedingscember 2010.

% UNHCR, Guidelines No. 9 on Sexual Orientation and/or Gendentity Claims para. 65.

3" UNHCR Comments on the Practice of Phallometry, 3.

3 UNHCR Comments on the Practice of Phallometry, $@nd 8. See also European Agency for
Fundamental Rightsjomophobia, transphobia and discrimination on grdsirof sexual orientation
and gender identity - 2010 Update, 10 December 20189. The discussion on “phallometry” stems
from a decision adopted on 7 September 2009 byGleman Administrative Court in Schleswig
Holstein granting an interim measure and orderfggdtay of transfer under the Dublin Il Regulation
of an Iranian gay man because of the possible Useghallometry in the Czech Republic
(Germany/Verwaltungsgericht Schleswig-Holstein/Judeet of 7 September 20D9

% UNHCR Comments on the Practice of Phallometry.,.p.

0 Council of EuropeEuropean Convention for the Protection of HumanhRigand Fundamental
Freedoms, as amended by Protocols Nos. 11 and Nbvember 1950, ETS See also Article 52(3)
of the Charter which stipulates that “in so farst@iharter contains rights which correspond to sight
guaranteed by the Convention for the Protectiotdofian Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the sarttese laid down by the said Convention”.

! Labzov v. Russjappl. No. 62208/00, ECtHR, 16 June 2005.




is such as to arouse in its victims feelings of femguish and inferiority capable of
humiliating and debasing them and possibly breakihgir physical or moral
resistancé’ Further, treatment may be at variance with ArtRlehere the victim is
humiliated in his or her own eyes, even if notlie eyes of otherS.Even without
purposeful humiliation or debasement a violation Asticle 3 of the European
Convention on Human Rights may nevertheless bedfétin

3.15. Research has found that phallometry is an intrusikemination, interfering
with the person’s dignity, psychological and phgsimtegrity and with the core of
his intimacy, likely to raise feelings of shame audfering, fear, anxiety and distress,
despite the lack of inflicted physical pdiin addition, the examination in general,
and the visual and audio stimuli in particular, &igsed on stereotypes regarding
sexual orientation and sexual practices, and assomspof what should or should not
trigger sexual arousét.

3.16. In light of the above, it is UNHCR’s submission titthe use of phallometry
and other medical testing to assess the credillitan applicant’'s stated sexual
orientation is a method in conflict with severattiéles of the Charter, including the
right to human dignity (Article 1), the right to sjgect for physical and mental
integrity (Article 3(1)), the right not to be subjed to degrading treatment (Article
4), and the right to private life (Article 7.

(i)  Inappropriate documentary or other evidence or destnations

3.17. A third method of assessing the credibility of #pplicant’s sexual orientation
which is incompatible with Charter provisions comserequests for certain types of
documentary or other evidence of one’s claimed akeatientation, as well as other
demonstrations of one’s claimed sexual orientatitinis UNHCR'’s view that
applicants should never be expected or asked tdupeoor submit documentary or
photographic/video evidence of intimate #td.ike intrusive questioning, being
asked to produce photographic or video evidencasking a couple to be physically
demonstrative at an interviet® s firstly degrading (in the sense of Articles3(1)
and 4 of the Charter), but also is a disproportenianitation on the right to private
life (Article 7, Charter) and unnecessary to thgeotive of fair status determinatiéh.

It is recalled that Articles 4(2) and 4(3)(b) ofetlQualification Directive require
decision makers to take into account the applisarsfatements and relevant
documentation presented by the applicant, whileickrt 4(5) explains the
circumstances in which the applicant’s statemeatsat require further confirmation,

%2 Jalloh v. GermanyAppl. No. 54810/00, ECtHR, 11 July 2006.
“3Tyrer v. UK Appl. No. 5856/72, ECtHR, 15 March 1978, para. 32
“4Jalloh v. Germany
“*UNHCR Comments on the Practice of Phallometry,.p. 4
“® International Commission of Jurist¥ogyakarta Principles - Principles on the Applicati of
International Human Rights Law in relation to Sek@rientation and Gender Identitfhereafter
“Yogyakarta Principl€$, March 2007, affirm that “[n]Jo person may be ¢ed to undergo any form of
medical or psychological treatment, procedurejriigsor be confined to a medical facility, based on
sexual orientation or gender identity”, Principk 1
;‘; UNHCR, Guidelines No. 9 on Sexual Orientation and/or Gendentity Claims para. 64.

Ibid.
“9 Charter, Article 52(1) and (3).




including where (a) the applicant has made a geneifort to substantiate his or her
application; and (b) all relevant elements, at #pplicant’'s disposal, have been
submitted and a satisfactory explanation regardmglack of other relevant elements
has been given. In the context of claims basedesnad orientation, which usually
involve issues of a private nature, the types oflence that could be produced in
applications based on other grounds may not belyemhilable and the applicant’s
statements may be the only source of evidéhde such circumstances, any
insistence on the part of the relevant authoritibat the applicant produce
documentation to “prove” his or her sexual orieotatvould also be at variance with
Article 4(5) of the Qualification Directive.

Methods that may be incompatible with the Chadepending on the circumstances

3.18. Three particular examples of 8exond category of practices or methodsf
assessing the credibility of an applicant's sexoaéntation are relevant to the
underlying cases: (i) drawing adverse credibilitydings from a failure to disclose
sexual orientation at the earliest opportunity); diawing adverse credibility findings
from a failure to correctly answer general knowlkedgiestions about gay or lesbian
organizations, venues, personalities etc.; andgiioviding limited or no opportunity
to explain potentially adverse credibility findingchese are dealt with in turn below.

0] Drawing adverse credibility findings from ailtae to disclose sexual
orientation at the earliest opportunity

3.19. Article 4(1) of the Qualification Directiveqvides that Member States “may
consider it the duty of the applicant to submisaen as possible all elements needed
to substantiate the application”. This would induthe basis for the claim, such as
fear of persecution on account of one’s sexualntaien. However, it is well-
recognized that some applicants will have grediicdity disclosing their sexual
orientation, including in particular towards persom authority such as asylum
interviewers or decision makers dealing with amilans for international
protection”? UNHCR'’s Guidelines No. 9 on Sexual Orientation and/or Gende
Identity Claimselaborate on the importance of ensuring that lpoticedures for
assessing applications for international protectisnvell as the environment in which
the assessment is carried out are suitable for slams. A safe and supportive
environment that establishes trust between thevieteer and the applicant needs to
be in place, along with effective safeguards tagmconfidentiality’?

3.20. Where an applicant makes a late disclosusexfial orientation as the basis
for his or her application for international prdien, this should not, without further

**UNHCR Handbookpara. 196.

°1 Self-identification as a lesbian, gay or bisexpatson should be taken as an indication of the
applicant’s sexual orientation. The social anduraltbackground of the applicant may affect how the
person self-identifies. Some leshian, gay or biaexersons, for example, may harbour deep shame
and/or internalized homophobia, leading them toydieir sexual orientation and/or to adopt verbal
and physical behaviours in line with heterosexuahrs and roles. Applicants from highly intolerant
countries may, for instance, not readily identifylesbian, gay or bisexual. This alone should unlat r
out that the applicant could have a claim basesexual orientation where other indicators are priese
SeeUNHCR, Guidelines No. 9 on Sexual Orientation an@ender Identity Claimgara. 63(i).

2 UNHCR, Guidelines No. 9 on Sexual Orientation and/or Gerldentity Claims para. 60(i). and
UNHCR Handbookpara. 200.
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consideration, form the basis of an adverse criggifinding in relation to the
applicant’s stated sexual orientation. Howevergait be expected that the applicant
provide an explanation for failing to disclose ttas an earlier opportunity. The
requirement for the applicant to submit the relé\eements “as soon as possible” is
limited by the decision maker’s obligation undetiéle 4(3) of the Directive to make
an individualized assessment of the applicationh tdiees into account the applicant’s
individual position and personal circumstances,luiding any reasons why the
applicant may not have disclosed his or her segtiahtation at an earlier stage.
Nor should late disclosure trigger the applicatiafna higher burden of prodf. A
failure to take into account the applicant’s indival circumstances may be at
variance with Article 4(3) of the Qualification Bgtive and the requirement for
States to ensure the fair and impartial handlinthefapplicant’s claim (Article 41 of
the Charter).

(i) Drawing adverse credibility findings from aifure to answer correctly
general knowledge questions about gay organizatiamies, etc.

3.21. There are no universal characteristics ofitgpsthat typify gay, lesbian or
bisexual persons. Their life experiences can vaeatty even if they are from the
same country’ The presence or absence of certain stereotypiehhviours or
appearances should not be relied upon to conchateat applicant possesses or does
not possess a given sexual orientatfohikewise, requiring applicants to know the
names or mandates of organizations working on $exientation issues in either the
country or origin or asylum is not a reliable oir f&st of one’s sexual orientation. In
this regard, the failure of an applicant to be daoleanswer questions about such
organizations cannot be taken on its own as eveleha lack of credibility.

3 Late disclosure may be because the applicant hifisred human rights abuses, discrimination,
harassment, stigmatization, marginalization, an@iation in his or her home society. It may aeo
the result of feelings of shame, stigma and diffeee The existence of laws criminalizing same-sex
relations, their implementation and societal adiétsi may have compelled the applicant to conceal and
deny his or her identity in an effort to avoid sucdatment. Being compelled to conceal one’s sexual
orientation may also result in significant psyclgi@l and other forms of harm. Feelings of self-
denial, anguish, shame, isolation, and even séfétianay accrue in response to an inability to jpeno
about one’s sexual orientation. Such feelings mmjnish the applicant’s capacity to disclose retgva
information, inhibiting him or her from informingnierviewers and decision makers that his or her fea
of persecution and/or serious harm relates to hiseo sexual orientation. An applicant in the pssce
of coming to terms with, or afraid of openly exmi@eg, his or her sexual orientation may be reluctan
to identify the true extent of the persecution stétl or feared. Lesbian, gay or bisexual applicanatg
change their claim during the process by initialiyking a claim on grounds unrelated to sexual
orientation and/or stating that their sexual oaéinoh is imputed to them, before eventually express
their sexual orientation. See UNHCRBuidelines No. 9 on Sexual Orientation and Gendientity
Claims paras. 33 and 59; for background see UNHCR'sysReyond Proof Full Reparp. 71 and pp.
72-73 on stigma, shame and fear of reprisals influngy disclosure, and pp. 97-103 on the meaning of
“as soon as possible”.

>4 For background sdgNHCR'’s studyBeyond Proof Full Reparp. 91.

> UNHCR, Guidelines No. 9 on Sexual Orientation and/or Gendentity Claims para. 59(ii).

% UNHCR, Guidelines No. 9 on Sexual Orientation and/or Gendentity Claims para. 59(ii).
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(i) Providing limited or no opportunity to explain elents that may appear
to be lacking in credibility

3.22. The rights to be heard and of defence aregbdhe general principles of EU

law®’ that are affirmed not least in Article 41 of theaBter. This Court has stated that
this provision is of general application. It hadirafed its importance and its very

broad scope in the EU legal order, for the righstapply in all proceedings that are
liable to culminate in a measure adversely affgctn person, including national

procedures to determine qualification for interoaéil protectior?

3.23. With reference to these rights, and givenlitnés and variations of human
memory to record, retain and retrieve memotiee determining authority must
provide the applicant with an opportunity to explalements of his or her account
that may appear to be lacking in credibility, befar decision on the application is
made. This Court has recognized that in a procedmrassess applications for
international protection “which inherently entaitfficult personal and practical
circumstances and in which the essential righthefperson concerned must clearly
be protected, the observance of this procedurabsafd is of cardinal importanc®”.
Thus applicants who base their claims to intermafiqorotection on their declared
sexual orientation must be given an opportunitgxplain elements that may appear
lacking in credibility.

4. Question part 2: Are those limits different fran the limits which apply to
assessment of the credibility of the other groundsf persecution? Question
part 3: If so, in what respect?

4.1. The provisions of the Charter, along with &di 4 of the Qualification
Directive, apply to all applications for internaial protection, regardless of the
grounds of persecution. This means that the limafiplicable to claims based on
sexual orientation (outlined above at paragraphs323) also apply to other claims.
That said, the methods for assessing credibilityy maed to be tailored to the
particular ground of persecution and the circuntstarof each individual case within
the limits of the Charter provisions.

" Krombach v. BamberskiC-7/98, CJEU, 28 March 2000, para. &propeAL — Organizacoes de
Calcado Lda v. Fazenda Public&-349/07, CJEU, 18 December 2008, para. 36: “@bsee of the
rights of the defence is a general principle of Gamity law which applies where the authorities are
minded to adopt a measure which will adverselycaféen individual”’; Fulmen and Mahmoudian v.
Council Joined Cases T-439/10 and T-440/10, CJEU, 21M26042, paras. 71 and 72 and the case
law cited. See also UNHCBeyond Proof Full Reparp. 43.

8 M.M. v. Minister for Justice, Equality and Law R Ireland Attorney GeneralC-277/11 CJEU,

22 November 2012, para. 85. In this case, whicltiipally concerned a procedure to determine
qualification for subsidiary protection, the Costated at para. 87: “The right to be heard guaesnte
every person the opportunity to make known his si@ffectively during an administrative procedure
and before the adoption of any decision liable ffeca his interests adversely.” See algoM. v.
Minister for Justice, Equality and Law Reform, &etl, Attorney General (Opinion of Advocate
General) C-277/11 CIEU, 26 April 2012, para. 32: “Consequently, tilght to be heard must apply in
relation to the procedure for examining an appiicafor international protection followed by the
competent national authority in accordance withesuhdopted in the framework of the common
European asylum system.”

%9 For background see UNHCR'’s stuBlgyond ProoSummary Report, p. 13.

% M.M. v. Minister for Justice, Equality and Law Refp Ireland, Attorney GeneralOpinion of
Advocate General), para. 43.
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4.2.  For example, intrusive questioning of rapdinis about the details of the rape
or other forms of sexual or gender-based violencquestioning about past sexual
behaviour when assessing a claim are just as iopppte and incompatible with
Charter provisions as similar questioning regardihg sexual practices of gay,
lesbian or bisexual applicants. In contrast, wiiedical testing to establish one’s
sexual orientation is incompatible with Charterypsans, medical evidence in other
cases, such as those based on torture or transseximersex status, could be an
important source of evidence where such evidencavaslable. Drawing negative
credibility findings from the absence of such phkgsievidence would, however, not
be appropriate.

4.3. Credibility can also pose some challengeligion-based claims, especially
those relating to religious conversion. Religiowdidds and practices can go to the
heart of an applicant’'s sense of identity and walife. In its Guidelines No 9. on
Sexual Orientation and/or Gender Identity ClajftiNHCR has adopted a similar
approach in respect of questioning in religion-bladaims as to questioning in claims
based on sexual orientation. UNHCR3slidelines No. 6 on Religion-Based Refugee
Claims note that “extensive examination or testing of timeets or knowledge of the
claimant’s religion may not always be necessaryseful”®® Rather, UNHCR has
suggested that narrative forms of questioning, Wwhicalso advocates in sexual
orientation-related claims, should guide the crditifbassessment in religion-based
claims:

“it is useful to resort to a narrative form of gtiesing, as recommended in
claims based on sexual orientation, including tglowpen-ended questions
allowing the claimant to explain the personal digance of the religion to
him or her, the practices he or she has engagéat imas avoided engaging in
out of a fear of persecution), or any other factelsvant to the reasons for
their fear of being persecutetf".

4.4. At the same time, the types of questions #ratadjudicator may ask in

religion-based claims are generally likely to beslesensitive and explicit and less
likely to lead to offence or otherwise arouse negafieelings, provided they are also
expressed with appropriate respect and within a aafl secure environment. The
overarching principles of non-discrimination andrtan dignity are applicable to all

applications for international protection, regasdl®ef the grounds of persecution.

5. Conclusion

5.1. In conclusion, it is UNHCR’s submission thag¢re are limits on the methods
of assessing the credibility of the declared sexwigntation of an asylum applicant
derived from Article 4 of the Qualification Direeé and various Charter provisions,
particularly Articles 3 and 7. In UNHCR’s view, #& practices or methods are
inconsistent with Charter provisions all circumstances namely: (i) intrusive
guestioning about the details of sexual practi¢es;medical or pseudo-medical
testing including penile plethysmography (phallommetand (iii) being required to
produce inappropriate documentary or other evidefcme’s claimed sexuality or to

1 UNHCR, “Guidelines on International Protection No. 6: Réig-Based Refugee Claims under
Article 1A (2) of the 1951 Convention and/or th&Z1®rotocol relating to the Status of Refugde@s
April 2004, HCR/GIP/04/06, paras. 29-30.

%2 |bid, para. 29.
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demonstrate one’s sexual orientation. A secondgoagyeof methods of assessing
credibility comprises practices or methods, whighjle not being incompatible with
Charter rights in all cases, risk violating proeiss of the Charter if not applied in a
manner sensitive or appropriate to the particulecumstances of the individual
claim. The second category cannot be judged iralis¢ract, but needs to be assessed
on a case-by-case basis.

5.2. In relation to the Court’s second and thirdipaf their question, UNHCR'’s

submission is that the limits set by the Qualifimat Directive and the Charter
provisions apply to all applications for internai@ protection, regardless of the
grounds of persecution. However, the precise cordkethe limitations set by these
provisions on the methods of credibility assessméhtof necessity depend on the
particularities related to each specific groundd @m the individual or contextual

circumstances of the case.

UNHCR
21 August 2013
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