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. 1 NTRODUCTI ON
1. In 1995, the Commission on Human Rights, after considering the report of

the Special Rapporteur for Haiti, M. Marco Tulio Bruni Celli (E CN 4/1995/59),
by its resolution 1995/70 requested the Secretary-General to appoint an

i ndependent expert to have responsibility for providing assistance to the
Hai ti an Government in the area of human rights, to exam ne the devel opnent of
the situation in Haiti in that area, and to nonitor the fulfilnent by Haiti of
its obligations in that field.

2. The Econonic and Social Council having endorsed the request of the

Commi ssion through its decision 1995/281, the Secretary-General, on

31 July 1995, appointed M. Adana Dieng as the independent expert. On

1 Novenber 1995, the independent expert conmunicated his report (A/50/714) to
the Secretary-General; the report was then subnmitted to the General Assenbly at
its fiftieth session. Another report (E/ CN 4/1996/94), which reproduced a | arge
part of the report submtted to the Assenbly, but which was suppl enented by a
section on economic, social and cultural rights, was submtted to the Comm ssion
on Human Rights at its fifty-second session

3. Having in mnd the report of the independent expert (E/ CN. 4/1997/89), the
Commission, at its fifty-third session, adopted resolution 1997/52, subsequently
endorsed by deci sion 1997/262 of the Econom c and Social Council, in which the
Commi ssion invited the independent expert to informthe General Assenbly at its
fifty-second session and the Commi ssion on Human Rights at its fifty-fourth
sessi on about the devel opnent of the human rights situation in Haiti.

4. At its fifty-first session, the General Assenbly, by its resolution 51/110,
after welcomng the inprovenents in the situation of human rights in Haiti, took
note of the report of the independent expert (E/ CN.4/1996/94). The Assenbly

al so wel coned the establishnent by the Centre for Hunan Ri ghts of a progranme of
techni cal cooperation ainmed at strengthening institutional capacity in Haiti in
the field of human rights, and requested the Secretary-General to submt a
report on the inplenmentation of that programme to the General Assenbly at its
fifty-second session (see A/ 52/515).

5. This report contains the information requested and the reconmendati ons nade
by the independent expert following his mission to Haiti, which took place from
28 August to 5 Septenmber 1997. He had neetings with many people, including

M. René Préval, President of the Republic; M. Jean-Bertrand Aristide, former
President of the Republic; M. Fritz Longchanp, Mnister for Foreign Affairs;

M. Pierre Max Antoine, Mnister of Justice; M. Edgar Leblanc, President of the
Senate and of the National Assenbly; M. Gérard Pierre Charles, |eader of the
Organisation Politique Lavalas (OPL); and Ms. O audette Werleigh, former Prime
M nister. The independent expert w shes to express his gratitude to the Haitian
authorities for their constructive cooperation

6. He was also able to have very fruitful talks with M. Rodolfo Matarollo, an
em nent jurist and Deputy Executive Director of the International Gvilian
Mssion in Haiti (MCWVIH; M. Franzoni, Deputy Resident Representative of the
Uni ted Nations Devel opnment Programre (UNDP); representatives of various
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i nternational agencies and of several donor countries; the coordinator and
menbers of the National Preparatory Conm ssion for the Reform of Justice;
representatives of non-governnmental organizations, including in particular the
Pl ate-forme des organi sations haitiennes des droits de |'homme, the Fondation
Aristide pour |a dénocratie, and the National Coalition for Human Rights in
Haiti. He visited the Palais de Justice and the Aquin prison and also went to
Les Cayes and the rural areas in the south where he net with sone of the
peasants.

1. THE SOCI AL AND POLI TI CAL CONTEXT

7. The deterioration in economc and social conditions, the deterioration in
the political situation, the strike at TELECO and the State University Hospita
of Haiti, the allegations of ill-treatment or acts of torture commtted by the

police, the new wave of acts of violence, the overcrowding in the Nationa
Penitentiary, the rise in the cost of certain essential foodstuffs and the
weaknesses of the judicial systemare a source of concern for the future of
human rights in Haiti

8. This picture is made all the gloomer by the divisions within the Laval as
novenent, not to mention the open conflict between OPL and Fanm Lavalas. This
conflict has been exacerbated by the crisis which foll owed the senatorial and
local elections of 6 April 1997, which are reported to have been marred by many
irregularities. 1In the view of certain observers, there were nmassive instances
of fraud, but the major question remains the partiality of the Provisiona

El ectoral Council which is denounced by political activists, in particular OPL

9. Since the return of Aristide, enornmous progress has been achieved in
establishing the institutional bases of denocracy, even though the politica
culture has not evolved to any great extent. It will take at |east a generation
to change the perceptions, behaviour, fears and suspicions. Efforts are, of
course, still being made by President Préval to face up to the challenges of the

restoration of Haitian justice, public security and the fight against poverty.

10. However, success will be guaranteed only if, at the sane tinme, steps are
taken to inplant a denocratic culture, a culture of tolerance. That is a |long-
termtask, to be achieved through education. Only education will be able to put
an end to the exploitation of the deprived nasses who are subjected to arbitrary
aut hority.

11. One has only to visit the shanty towns of Port-au-Prince or the renote
areas to be aware of the vast gap between all the val ues which the internationa
comunity is seeking to spread throughout the world and the daily life of the
nmass of the disinherited and the predatory practices of the majority of the
mnority in power. It is therefore inportant to curb the tendency to reduce
denocracy to its purely electoral dinmension, with the attendant consequence of
what sonme woul d describe as a government - or institutional - crisis.

12. How many Haitians participated in the April 1997 elections? Barely
10 per cent of the voters went to the polls, the rest having preferred to send a
signal which was interpreted as being a refusal to participate in a duel within

l...
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a political class which aspired to power. Haiti is suffering froma |ack of

| eadership in many sectors and the authority of the State is not able to assert
itself. There is an urgent need to resolve the problens of governance, even
though it is encouraging to note that nost of the ministers of the outgoing
Governnent are working without respite.

13. For the first tinme, the continuity of the State can be seen. At the tine
of the resignation of the Prinme Mnister, Rosny Smarth, on 8 June 1997, fears
were expressed that the country was going to fall into chaos. That did not
occur, but the sooner a Prine Mnister is appointed the better

[1l. THE RIGHT TO HEALTH
14. Articles 19 and 23 of the Haitian Constitution provide, respectively, that:

"The State has a pressing obligation to guarantee the right to life,
to health and to respect for the human person of all citizens without
di stinction, in accordance with the Universal Declaration of Human
Rights"; ... "The State is bound by an obligation to ensure that al
citizens in all territorial comunities have the appropriate facilities to
guarantee the protection, maintenance and restoration of their health by
establishing hospitals, health centres and clinics."

The picture offered by the reality in Haiti, however, calls for the adoption of
t he strongest neasures to nake those constitutional rights effective.

15. The Haitian population is, in fact, far from having access to health
services in optimal conditions. The country has only 5,696 beds, or one bed for
every 1,144 inhabitants. The medical personnel in the public sector consists of
773 doctors, 785 nurses and 1,844 nurse's aides, or nedical coverage of one
doctor for every 8,428 inhabitants, one |licensed nurse for every 8,299

i nhabitants, and one nurse's aide for every 3,533 inhabitants.

16. As reported to the Comm ssion on Human Rights (E/ CN. 4/1997/89), health
coverage is concentrated in the Départenent de |' Quest, particularly in the
netropolitan area, which has 70 per cent of the doctors, 50 per cent of the
dentists and 60 per cent of the nurses, whereas 70 per cent of the popul ation
lives in the rural areas. This concentration is reflected in a considerable
cost (in terms of travel, time and queues), in particular to the rura

popul ation, with the result that there is little access for the population as a
whol e to the public health services (nedical personnel, facilities and drugs).

17. In order to expand the access of the population to drugs, the cost of which
is fairly high, the Mnistry of Public Health and non-governnental organizations
have, with the support of donors, established a systemfor the sale of generic
essential drugs at cost price in their various facilities. |t appears that
there is a real determination to organize the health systemand to provide the
popul ation with services.

18. Thus, several draft legislative acts are being finalized. These include
the Organic Act of the Mnistry of Public Health, which should redefine the
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structure of the Mnistry and its functions at all levels; the Basic Act on
hospitals, which will organize the public health systemand institute the
recovery of costs; and, lastly, the Basic Act on drugs, which is concerned with
nmaki ng essential drugs available to the population and regulating the inport and
manuf act ure of pharmaceutical products and their distribution to the public
through private channels. This latter Basic Act will nake it possible to avoid
in the future tragedi es such as that of the deaths of alnmpbst 80 Haitian children
caused by a toxic substance, diethylene glycol, in syrups manufactured by
PHARVAL, a Haitian | aboratory.

19. Wiatever the inportance of the institutional and regulatory franework,
however, the expected results m ght be nmeagre unl ess adequate financia
resources are allocated to the public health sector. For the financial year
1996- 1997, the estimated overall expenditure anounts to 3 billion gourdes, or
approxi mately 403 gourdes ($27) per inhabitant. It should be noted that, for
the financial year 1995, it anounted to $26 per inhabitant, and for the
financial year 1996 to $24 per inhabitant, which represented respectively

8 per cent and 6 per cent of GDP. Taking into account inflation, there is a
reduction of 42 per cent in real terns, even though there has been a nom na
progression of alnmst 270 per cent over this period.

20. The State has unquestionably nade a particular effort to inprove the public

health sector, but there is still an enornous anmount to be done. Above all
heal t h coverage should be extended to outlying areas, but the State University
Hospital of Haiti, whose personnel, in particular the interns and residents, are

demandi ng better working conditions, should not be neglected. By neans of an
efficient policy of decentralization, it should be possible to relieve that
hospital so that it can play its role as a university hospital resource. Health
should remain a priority sector for the Haitian authorities.

21. As M. Asbjern Eide, a nenber of the Subconm ssion on Prevention of

Di scrimnation and Protection of Mnorities rightly noted, the obligation of
States to protect and pronote econom ¢, social and cultural rights involves
three aspects: (1) the obligation to respect: the State should not violate the
integrity of the individual or infringe on his or her freedomto use materi al
resources to satisfy basic needs; (2) the obligation to protect: to prevent
others fromviolating the right; (3) the obligation to fulfil: the necessity
for the State to take neasures to ensure the right.

22. Wth regard, specifically, tothe right to health, this right is recognized
in article 12, paragraph 1, of the International Covenant on Econom c, Socia

and Cultural Rights, which states: "The States Parties to the present
Convention recogni ze the right of everyone to the enjoynent of the highest

attai nabl e standard of physical and mental health". The steps to be taken to
achieve the full realization of this right to health are enunerated in

article 12, paragraph 2. They i ncl ude:

(a) The provision for the reduction of the stillbirth-rate and of infant
nortality and for the heal thy devel opment of the child;

(b) The inprovenent of all aspects of environnental and industria
hygi ene;
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(c) The prevention, treatnment and control of epidem c, endemc
occupational and other diseases;

(d) The creation of conditions which would assure to all nedical service
and nmedical attention in the event of sickness.

23. (Qbviously, the general nature of these steps nakes it difficult to
establish specific obligations. |t mght therefore be appropriate, as

Virginia A Leary and other experts have suggested, to draw inspiration fromthe
work of the Wirld Health Organi zation to establish nore specific neans of
reduci ng infant nortality, inproving environnental hygi ene, ensuring the
prevention of epidenmc and other diseases, and creating conditions which woul d
assure everyone access to nedical attention. Special attention should al so be
paid to the provision of access to drinking water and drai nage di sposal in order
to achieve the realization of the right to health.

24, As Virginia A Leary has pointed out, " no person or State or
organi zati on can guarantee good health - but the concept of health as a human

ri ght enphasi zes the social and ethical aspects of health care and health status
and stresses that, like other rights, individuals may legitinmately protest the
denial of the right". It is true that the realization of the rights proclained
in the International Covenant on Economic, Social and Cultural Rights will be
achi eved progressively and to the maxi mum of the avail able resources (article 2
of the Covenant).

25. The Conmittee on Econom c, Social and Cultural R ghts took care to
interpret "progressive realization" as an obligation of States to nove

expedi tiously and effectively towards the goal of ensuring the full realization
of fundamental rights. It is useful to refer to the Conmttee's general coment
No. 3 (1990) on the question

"The concept of progressive realization constitutes a recognition of
the fact that full realization of all economc, social and cultural rights
will generally not be able to be achieved in a short period of tinme ... It
is on the one hand a necessary flexibility device, reflecting the realities
of the real world and the difficulties involved for any country in ensuring
full realization of economic, social and cultural rights. On the other
hand, the phrase nmust be read in the light of the overall objective, indeed
the raison d' étre, of the Covenant, which is to establish clear obligations
for States parties in respect of the full realization of the rights in
guestion.”

However, the concept of progressiveness should by no nmeans be used to justify
non- conpliance with an obligation under the Covenant. While Haiti has not yet
ratified the International Covenant on Econom c, Social and Cultural R ghts,
there is no doubt that the effective enjoynment of these rights by the
popul ati on, particularly the poorest segment of the popul ation, is one of
President Préval's priorities.

26. The enornous difficulties facing the country are the result of mlitary and
civilian dictatorships that for decades abused political and econom c power.
During those | ong years of dictatorship, when thousands of Haitians |aid down

/...
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their lives for the freedomof future generations, enjoynent of the right to
health was far frombeing a reality. Owning to the denial of civil rights and
the failure to involve the population in public affairs, political activity was
sharply curtail ed and was dom nated by an econonmic elite that had concentrated
the country's wealth in its hands.

27. As stated in the Linburg Principles, the violation of econom c, social and
cultural rights underm nes true national security and may jeopardi ze

i nternational peace and security. A State responsible for such violation cannot
i nvoke national security as a justification for neasures ai med at suppressing
opposition to such violation, or at perpetrating repressive practices agai nst
its population. The independent expert strongly urges the Mnistry of Public
Health to inplenent the recommendations formulated within the framework of the
strategy and plan of action in the health sector that were proposed by a team of
experts (Francoise André, a consultant for the European Union, and Juan Buttari
a specialist for the United States Agency for International Devel opment). The
nmai n obj ective of these recommendations is to strengthen the effectiveness and
equi tabl e use of the resources available in the public sector in order to
provide better services to the entire popul ation

(a) The Mnistry of Public Health must receive support in managing public
funds in order to ensure a nore efficient and effective use of such funds
(strengt heni ng of managenent, supervision, follow up, organization of upkeep and
mai nt enance, short-termfinancial programrng and so on);

(b) The Mnistry of Public Health should provide better information on the
resources available to health-care facilities and shoul d ensure that such
resources are managed in such a way as to inprove the admi nistration of
hospitals in order to provide better service, and this should be done even
before the institution of a cost-recovery policy. |In this regard, the specific
function of each type of health-care facility (basic health-care services,
effective role of the State University Hospital of Haiti) nust be redefined, and
neasures must be taken to reconcile the purpose of the facilities and their
ef fective rol e (devel opnent of secondary hospitals, refocusing of the activities
of the State University Hospital of Haiti); the granting of autonony to the
State University Hospital of Haiti, and also to regional hospitals, should
pronote better managenent of the sector's resources;

(c) Admnistration and managenent of staff should be inproved (effective
i nformation about staff, nonitoring of nmovenments, administrative neasures to
curb absenteeismand also to deal with the refusal to take up assigned posts);

(d) Staff must be distributed as well as possible, bearing in mnd current
and future strength and priorities ("the right person in the right place") in
order to ensure the public sector's maxi mum effectiveness (through redepl oynent
or at the time of recruitnment); medium and |ong-term plans should be formul ated
to facilitate this process: staff policy, career planning, incentives, training
and so on; however, the wage bill should remain "sustainable" within the overal
budget ;

(e) Existing resources should be effectively redistributed to outlying
districts in accordance with policies ained at ensuring greater equity;
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(f) Real progress in cost-effective progranm ng should be nade in order to
facilitate the inplementation of specific policies and to prioritize objectives
bearing in mnd existing conditions; such programm ng shoul d be adequately
docunment ed and explicit, and all existing or planned neasures and any rel ated
needs (recurrent costs) as well as the inconme of public facilities nust be taken
into account;

(g) More efficient use should be nmade of available resources in order to
ensure provision of quality health care to the entire population, in particular
the nost renpte and destitute groups.

28. These recommendations al so seek to strengthen coordi nati on anong
participants in order to provide the population with effective health-care
servi ces throughout the entire country:

(a) A real partnership, instead of nere coordination, with the non-profit
sector should be established in order to draw on existing positive experience
(this partnership already exists at the health centre | evel); conversely, the
Mnistry of Public Health should issue permts or accreditation to
non- gover nmental organi zations active in the sector

(b) A kind of operational partnership is expanding through the concl usion
of contracts or conventions: certain contracts or conventions serve to
strengthen the public sector's role in providing quality health care to the
popul ati on through non-governmental organizations active in the public sector or
non- gover nment al organi zati ons that coordi nate specific activities (tubercul osis
and sexual ly transmitted di seases/ AIDS progranme); this type of partnership
shoul d be devel oped;

(c) Simlarly, the devel opnment of a network of specialized services
(1 aboratories, special exam nations and so on) shoul d be encouraged,
particularly in the netropolitan area;

(d) Coordination between donors (and other contributors) and the Mnistry
shoul d be strengthened not only at the level of activities but also at the leve
of avail abl e resources, predictable disbursements and probabl e recurrent costs
(staff, operations and so on) with a viewto providing the information necessary
to i mprove programm ng

29. The Mnistry of Public Health should play a regulatory role in various
areas in direct contact with the sector in order to increase the availability of
quality services to the population. |In the area of nedicines, it is first of
all necessary to enact regulations and control inports or the manufacture of
products and the distribution of products in dispensaries (perm ssion to open
and i nspect).

30. On the other hand, the Mnistry should take part in training health
personnel by granting accreditations based on the degree programme for private
school s (doctors, nurses, aides, technicians and so on), and even institute
State exam nations in order to ensure that those who have conpleted their

trai ning have attained the necessary |evel of conpetence. Myreover, it is

advi sabl e to adopt regul ations on the opening of private practices and to grant

/...
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the rel evant accreditation. The Mnistry should al so be given the necessary
means to ensure observance of the |legislation or regulations to be adopted.

31. In any case, there is an urgent need for a concerted effort throughout the
country to ensure that all elements of civil society are involved in the
progressive realization of econom c¢ and social rights, which should place
speci al enphasis on the right to health and the right to education.

V. THE RIGHT TO EDUCATI ON

32. Although the Haitian Constitution devotes 14 articles to education, the
educational system has been wi dely discredited, not only because of its poor
quality but also because it is beyond the reach of many children. The high
illiteracy rate (about 80 per cent) is one of the nost urgent problens that nust
be solved, particularly in view of the relationship between education and

devel opnent. Aware of this, the Mnistry of National Education organized a

nati onal di al ogue, which received donor support.

33. The discussions resulting fromthis neeting served as the basis for the
Mnistry's forrmulation of a national education and training plan and hel ped to
establish certain priorities, which include inprovenent of the quality of basic
education, increased access to basic education, inprovenent of the systens
external effectiveness and the strengthening of the Mnistry's planning and
nmanagenent capacity. Specifically, the Mnistry nust enhance the status of

t eachers, and inprove continuing education and initial training; build schools
in poverty-stricken areas; subsidize comunity schools; increase the capacity of
techni cal and vocational schools; and enhance pedagogi cal nanagenent.

34. It is inportant to point out that, as early as 1988, an act was adopted
with a viewto inproving the quality of basic education. Known as the 1988
Bernard Act, it introduced a reformof the structure, programes and eval uation
of basic education. Moreover, the Act instituted the conpul sory use of Creole
as a |l anguage of instruction and a neans of acquiring practical and usefu

know edge. Unfortunately, the inplenentation of this reformwas inpaired by the
frequent changes of governnent and a | ack of support fromforeign investors.

35. It is also unfortunate that the reformwas not introduced into private
educati on because of failure to reach agreenent on the use of Creole as a

| anguage of instruction. This is all the nore regrettable since nbst of those
attendi ng school are enrolled in the non-public sector: 66 per cent in primary
school s, 81 per cent in secondary schools and 50 per cent in tertiary schools,
and nonitoring of this sector is generally limted. The State University of
Haiti has for the tine being been placed under the Mnistry of Nationa
Educati on, pending the adoption of an act proclainmng its autonony. The

Uni versity accounts for 85 per cent of enrolnent in public higher education
institutions and 50 per cent of enrolnment in higher educational institutions as
a whol e.

36. A problemthat should be finally resolved is the paynment of back wages owed
to reinstated teachers who had been wongly disnm ssed, salary increases in
response to social pressure, and so on. Today, Haiti devotes between
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8.5 per cent and 12 per cent of its gross donmestic product to education.
Neverthel ess, it is necessary to point out that non-governnental organizations
and parents nake substantial contributions to education, although their
financial support is used to cover operational costs (tuition, purchase of
books, exam nation fees, uniforms and so on) rather than investnment costs.

37. According to a survey conducted in 1995 by Sinon Fass of the Research
Triangle Institute, parents contributed an average of 507 gourdes per child for
direct school fees in 1991 (843 gourdes in urban areas and 377 in rural areas).
On average, Haitian households spend from 1l to 13 per cent of their income on
education (as opposed to 3 to 4 per cent in other |owincone countries).

I ndi cators of the educational systemthat deserve nention include access,

enrol ment by sex and the flow nodel. Wth regard to access to primary
education, the overall enrolnment rate rose from69 per cent in 1985 to

75 per cent in 1990 and 90 per cent in 1995. At the secondary level, the rate
rose from21 to 28 per cent between 1990 and 1995. This denonstrates clearly
that there is a great demand for prinmary education. Wth regard to the
proportion of enrolled girls, there does not seemto be a serious discrimnation
problemw th respect to primary-level girls, since they represent 48.2 per cent
of total enrolnment and 49.6 per cent of children in this age bracket. Finally,
of every 1,000 pupils who begin prinmary education, 288 (of whomonly 131 are
hel d back a year) go on to secondary education. O these 288 students,

164 conplete the first cycle (third basic cycle or first secondary cycle) and
38 will conplete the second cycle and receive a baccal auréat in philosophy and
qualify for adm ssion to higher educational institutions.

V. PARTI Cl PATI ON | N DEVELOPMENT

38. People are dissatisfied, and they will need to be satisfied fairly rapidly
if they are not to be mani pul ated by denagogues. In order to be satisfied, they
nmust have access to safe drinking water, wi nd energy and inproved |iving

condi tions, which should result froman extensive grass-roots devel opnent
programe on which it is possible to achieve consensus. Small projects that
have been carefully studied at the local |evel would thus be | aunched with the
participation of the people concerned, who woul d take charge of their own

devel opnent. What is involved is a participatory approach which brings together
local authorities, popularly elected representatives and civil society. This
approach does not, of course, preclude |arge projects; a conbination of the two
i s needed.

39. As a first step, however, it is necessary to seek increased opportunities
for dialogue and put aside the tradition of social polarization. A culture of
denocratic tol erance does not yet exist; however, practical experience with
denocracy will pave the way for depolarization. It is time to put aside an all-
or-not hi ng approach. President Préval reaffirmed the nmeaning of the comm tnent
to the Haitian people which he declared in accepting the presidency:

"Moderni zing the country in the interests of the Haitian people ... rapidly

i mproving the living conditions of the Haitian people". Fulfilling such a
comm t nent nowadays is contingent on the refornms being carried out and on the
realization by all and sundry, particularly those who proclaimtheir allegiance
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to an anti-neo-liberal current, that Haiti cannot break out of its stalemate in
an at mosphere of pernmanent confrontation

40. President Préval is therefore determned to nodernize State enterprises by
opening themup to private investors, both local and foreign. He reaffirmed
this by stating: "There are a nunber of enterprises, such as Electricité

d Haiti, TELECO, La Mnoterie, Gnent d Haiti (these last tw are closed), and
the Autorité Portuaire Nationale (APN), the npbst expensive port in the entire

region ... Wat are we proposing with respect to “privatization'? First of
all, we are proposing that the Haitian State should remain the owner of these
enterprises. Next, we envisage three types of “nodernization'; in all three

cases, the State woul d not cede any part of the public domain. These are:
(1) an enterprise managenent contract; (2) a concession; (3) a partnership ..
or m xed-capital enterprise (private sector/State)."

41. Nearly 30 years of Duvalierist absolute power have shaped attitudes. There
was a tendency to criticize everything that the Duvaliers did as being contrary
to the interests of the Haitian nation. The context is different now, since
those in power are men and wonen who do not have the financial resources to
satisfy the people's aspirations, but who should endeavour to agree on what is
nost inmportant, in other words, what unites themrather than divides them In
the light of the financial poverty of the Haitian State, which is unable to
col l ect tax revenues, or the situation of the State enterprises, whose
privatization is rejected and whose deficits are nobunting at an alarmng rate,
what is to be done? Pursue the path of opposition and even confrontation, with
the risk of exacerbating popular frustrations?

42. In any event, it should be remenbered that it is the nobst di sadvantaged who
bear the consequences of an all-or-nothing attitude. Let us take, for exanple,
Electricité d Haiti. This enterprise collects barely 25 per cent of electricity

charges; the remainder, $100 mllion, is borne by the taxpayers, for a daily
ration which varies fromsix to eight hours. Hence a child in Cté-Soleil (a
Port-au-Prince slum who | earns his | essons or does his homework under the
public street lights is often forced to close his books and not ebooks because of
frequent power cuts. The consequence is that, anong the di sadvantaged, a nore
di sadvantaged class is created which is at the extrene limt of deprivation

The feeling energes that those who are opposed to privatization are acting in
good faith; they are patriots who have the country's interests at heart, but who
are ideologically incapable of forging a different perspective.

43. As Gérard Pierre-Charles, |eader of OPL observed, quite correctly,

"The historical phase which thus culmnates in this renewal of the
political and social systemarises froma comunity's desire for change in
the form of economic developnent; it also reflects the quest for well-being
on the part of nen, wonen and children in this community, as well as the
search for a societal organization that can ensure participation, equality
and justice for the people. The agenda of this renewal effort inplies
quite a nunber of transformations in the practices and ideas of this

soci ety. Denocracy has aroused so much hope in people's lives that it wll
have to lead to the fulfilnment of nodest but tangible goals, in order to
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bring the utopianismof this period into line with the powerful thenes
which it is likely to generate for the pursuit of human devel opment goal s.”

VI. THE ELECTI ONS

44, In an information note dated 5 May 1997, OPL stated that the el ections held
on 6 April and those held on 27 April at Pestel had been characterized by a
systematic effort on the part of the electoral body to force the people to
accept the official results. OPL believes that the entire operation was carried
out with a viewto achieving, at all costs, Lafanm's goal of having nine Senate
seats at its disposal. It therefore calls not only for cancellation of the

el ections, but also for the dism ssal of the Provisional Electoral Counci

(CEP), which decided not to count blank ballots as part of the mgjority plus one
percent age needed to determ ne the first-round w nners.

45. Wile the debate was ragi ng over what sone have described as an el ectora
crisis, CEP had the final results of the elections for the communal section
assenbl i es (ASEC) and the municipal del egates published in the official journa
Le Moniteur. |t should be noted that in the western part of the country, the
nenbers of three ASEC cartels in the comune of Léogane had al ready taken the
oath of office at the Gressier magistrates' court. The same was true in the
sout hern regi on, where over nine ASEC cartel s had al ready taken the oath at
different magistrates' courts. |In the south-eastern region, 49 other ASEC
cartels had officially assumed their duties after having been sworn in.

46. Anot her conpl ai nt against the el ectoral body was nmade in a press rel ease
i ssued by the resigning Prime Mnister, Rosny Smarth: "The Provisiona

El ectoral Council ains to mislead when it pretends to confuse the proclanmation
of the results, which is within its prerogatives, with publication in the
journal Le Mniteur, which lies exclusively within the powers of the executive

branch.” The Secretary-General of CEP stated in reply: "Wuat is at issue is
not a decree-law or a law, but rather the proclamation of the results of the
election of 6 April, as stated in Le Mniteur."

47. The mmjor problem however, remains the controversial question of the blank
votes, which led the OPL legislators to introduce a draft |aw containing an
interpretation of certain provisions of the Electoral Act of 1995, specifically
articles 108 and 116. Article 108 states: "Only those votes shall be valid
whi ch are cast as bl anks on ball ot papers issued by CEP and those marked by a
cross, an ~ X or any other sign indicating unanmbi guously the voter's intention
to vote or his political will in the circle designated for that purpose.”
Article 116 states: "The Provisional Electoral Council, after receiving the
records of the vote tally fromthe departnental electoral offices and settling
any di sputes, shall proclaimthe final results of the elections based on
percent ages derived solely fromvalid votes."

48. The draft text submitted by the legislators, which was adopted by the
Chanber of Deputies pending a vote in the Senate, gives the follow ng
interpretation:
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"I'n determ ning the percentage, only valid votes shall be taken into
account, as provided in article 116 of the Electoral Act" (article 3 of the
draft);

"The concept of a valid vote is defined unanbi guously in article 108
of the Electoral Act. Article 108 defines a valid vote as one cast as a
bl ank on a bal |l ot paper issued by CEP and one nmarked by a cross, an X or
any other sign indicating unanbiguously the voter's intention to vote or

his political will in the circle designated for that purpose" (article 4 of
the draft).
49. The debate then shifted to the legal terrain. First of all, therefore,
information is needed on CEP, which was established by article 1 of the
El ectoral Act of February 1995: "The Provisional Electoral Council shall be an
i ndependent public institution responsible for organizing and supervi sing
elections. It shall enjoy admnistrative autonony; it shall also be responsible

for settling any disputes arising in connection with the elections or the
application or violation of the electoral |aws, subject to any |egal proceedings
instituted agai nst the person or persons responsible before the courts having
jurisdiction in the matter."

50. The Council is accused, in particular, of having proclainmed the results of
the elections without first resolving the chall enges raised by candidates of
various political stripes, and of having excluded bl ank votes fromthe fina

cal cul ati on of percentages. Did CEP violate the electoral |aws through its
interpretation of the blank-votes issue? Wat is the penalty for this
violation? |Is CEP the sole admnistrator of the electoral process, from

organi zation to the proclamation of the final results? Can CEP be dissol ved?
On what grounds and by what authority? Was there a systematic attenpt to
docunment the massive irregularities and fraud which allegedly characterized
these el ections? |f so, what procedure should be initiated to redress these
abuses? Did the candi dates and parties that were victins of the violations
ascribed to CEP have the opportunity to refer their conplaints to the Court of
Cassation? Could the Chanber of Deputies be seized of the matter on the basis
of a conplaint, bring charges and request the Senate to set itself up as a High
Court of Justice in order to render a decision? Wat risk does the electora

i ssue pose to the institutionalization of denbcracy and the rule of lawin
Haiti? What threats | oomover respect for civil and political rights and the
ef fective enjoynent of econom c, social and cultural rights?

VII. THE GOVERNMENTAL "CRI SI S'

51. Haiti is seeking a prime mnister after the refusal by Parlianment to
endorse President Préval's choice of one Eric Pierre, a Haitian technocrat held

in high esteemby the international financial institutions. It may be that the
consultations held with a view to achi eving consensus did not take into account
the political line-up in the two legislative chanbers; it nay be that certain

political parties are unwilling to make concessions for fear of jeopardizing the
val ues which they uphold; or it may be that Haiti is the victimof the franers
of its Constitution, who wanted to define everything precisely in order to
address every situation, so that the general and the particular are mngled, as

l...
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are the permanent and the incidental. The fact remains that the vote in
Parliament rejecting President Préval's proposal reflects a feeling of

di sconfort. As stated in article 137 of the Constitution: "The President of
the Republic shall choose a prime minister fromanong the nmenbers of the party

having a majority in Parlianent. |n the absence of a mgjority, the President of
the Republic shall choose his prime mnister in consultation with the President
of the Senate and the President of the Chanmber of Deputies. |In either case, the

choice shall be ratified by Parlianent."

52. Nevertheless, this constitutional provision gave rise to a debate over the
definition of a mgjority. Did it refer to the party having an absol ute
majority? Oherwise, if a party had a relative majority, would it not be
required to forma coalition with one or nore other parties in order to be
assured of having an absolute mpjority? |Is this a real or a false debate? In
this young Haitian denocracy, the nost inportant thing should be to take into
account the political line-up in the two chanbers, so that the President's
choice will win the approval of Parlianent.

53. In order to facilitate the appoi ntment of the future prime mnister, what
is needed is a consultation which goes beyond this debate, making it possible to
achi eve consensus on the high cost of living, the political programe, public
security, political pluralism It is necessary to seek the opinion of al

| eaders and avoi d excl usion, which causes problens. It should never be
forgotten that the present generation in Haiti has always been in the
opposition, and that the country is still suffering froma structural weakness

and a lack of human and financial resources. As a result, these nen and wonen
have stepped forward at a tine when denocracy, in order to flourish, requires a
solid legal framework with institutions that function and are respected. There
is aneed to give priority to dialogue and to encourage openness w t hout
denmagogy.

54. It is inportant, for instance, for Haitians to find a common approach to
privatization cases, for the international comunity to strengthen its support
and for the international financial institutions to show greater understanding.
In a simlar vein, attention should be drawn to the fact that the issues
surroundi ng the el ections and the appointnment of the prinme mnister can be
resolved only through an institutional and system ¢ approach. |In the short
term attention nust be paid to the demands of the vast mgjority of the

popul ation for food, housing, health care and education, and the demands of the
busi ness comunity for a stable environment, banking refornms, access to credit
and protection of Haitian producers (even taking globalization into account).

55. To achieve this, it is essential for Haiti to reorganize the public
administration and State enterprises. The latter are in difficulty because the
State does not have the resources to nmake themprofitable. Sonme of the
conclusions outlined at the fifty-third session of the Conm ssion on Human
Rights are still valid. Now as in the past, the task confronting the Haitian
authorities with regard to the extreme poverty of the masses is inmmense, since,
while the State is the main enployer, all newrecruitnent is frozen and there
are not enough resources for large projects. Mreover, it should not be
forgotten that while | arge projects generate jobs and econom ¢ growth, they
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requi re a m ni mum of good governance, which does not yet exist - hence the
stal emat e.

VII1. | NTERNATI ONAL COOPERATI ON

56. It is essential for the international comunity to strengthen its
programes of cooperation to foster denocracy and support the pronotion and
protection of human rights. This involves progranmes and activities focusing on
t he noderni zation of the State apparatus; programes and activities designed to
strengthen civil society; and programes and activities designed to pronote
economi c reforms and growth so as to ensure the durability of the reform process
and denocratization. It is regrettable to note that international assistance is
very disorganized, just like Haiti itself. There are a great nmany initiatives
but they are paralysed, in particular, by the shortage of managerial staff in
the Haitian adm nistration.

57. It should be stressed that when too much is offered to a Mnistry which

| acks adequat e human resources for proper programe inplenentation, the result
is to disrupt the work of the few nanagers available in that Mnistry. Some of
t hese nanagers spend over 70 per cent of their tinme at neetings with donors and
others. These donors would therefore do well to coordinate their support nore
fully. To take the example of reformof the judiciary, there is a | ack of
coordi nation of the various segnents of the United Nations in this sphere. It
is hardly surprising, then, that public opinion reproaches the internationa
comunity for spending astronom cal sums with a barely perceptible inpact anong
t he underprivil eged nmasses.

58. Hence the coment by an expert fromthe United Nations Centre for Human

Ri ghts that one segnent of public opinion is inclined to see these groups (the
United Nations Support Mssion in Haiti (UNSMH and M C VIH as "occupying
forces", and another segnent sees them as forces which have no interest in the
nmai nt enance of public order. And yet, according to UNDP, support fromthe
international commnity has increased from 21 dollars per inhabitant at the
begi nning of the decade to 75 dollars in 1995 and 57 dollars in 1996, in other
words five tines as nmuch as the aid received for the countries of the south (an
average of 11 dollars per inhabitant). That is why it is desirable to develop a
comuni cation policy which would help to enlighten the Haitian people about the
foreign presence, and al so about noderni zation of the State.

59. This concept of nodernization of the State concerns the inprovenent of the
State apparatus so that its operation becones clearer and nore accessi bl e,

deci sions and resource utilization are nore transparent, and the powers of the
State over citizens are appropriately defined and clearly circunscribed. For

such conditions to prevail, precise admnistrative and financial rules wll
clearly be needed, but also an overhaul of the civil service. Through this
overhaul, it will certainly be possible to provide the nministerial departments

with conpetent nmanagerial staff who are concerned about their country.

60. Mbre support will need to be given to the organi zations of civil society,
since one of the essential characteristics of denbcracy is the deconcentration
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of power, both political and economc, within society. Already,

non- gover nnent al organi zati ons for the pronotion and protection of human rights
and grass-roots organi zations are playing a fairly significant role, which could
be enhanced if they were better provided with logistic and financial resources.
A strong Haitian civil society - that is to say, one that is clearly
differentiated fromState institutions - is now essential to provide the people
with a power which can counterbal ance the power of the State, thereby

guar anteei ng the essential conditions of denocracy.

61. In this regard, the Centre for Human Ri ghts has taken the constructive
initiative of establishing a segnent for human rights education, involving

non- gover nmental organi zations and therefore able to nake a val uabl e
contribution to progress towards denocratic forns of public adm nistration, as
wel |l as the energence of denocratic institutions at the |evel of grass-roots
comunities. Under this initiative, the Centre will organize a training semnar
before the end of 1997, in cooperation with the Mnistry of Justice, for sone 50
regi onal del egates designated by parlianentarians and sone 50 representatives of
non- gover nmental organi zati ons. The objectives of the cooperation of the Centre
for Human Rights are to:

(a) Strengthen the capacities of political and para-political structures
in the area of human rights and publicize these rights through grass-roots
conmuni ti es;

(b) Incorporate international human rights standards in the Penal Code and
the Code of Crimnal Investigation

(c) Consolidate the institutional capacities of civil society to protect
human rights in a denocratic society.

I X, THE PRI SONS

62. Wth significant support from UNDP, inprovenents have been nmade in
penitentiary institutions. Despite these inprovenents, the situation is stil
fragile and there is always a risk of slipping back into the shortcom ngs of the
past, in particular arbitrary actions in such institutions. 1In order to

saf eguard what has been achi eved and pursue the process of prison reformin a
har noni ous nmanner, the Haitian State must continue to show a strong and
unflinching will in the managenent of a prison adm nistration which respects
standards. The Haitian State nust al so succeed in integrating the Nationa
Penitentiary Admi nistration (APENA) into the police force, while retaining its
speci al characteristics.

63. In order to achieve this, the operation of APENA will need to be organized
in such a way that it is not weakened within the police force and the statute of
prison personnel must be clearly defined. It is regrettable that at the leve

of the central admi nistration, the managenent nethods for prison admnistration
are not yet properly assimlated. Followup |eaves nuch to be desired. There
has been a great deal of investment in the national penitentiary, but
unfortunately there is a high level of negligence, a situation which probably
derives fromthe | ack of experience of the Director, who has not been able to

/...
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i npose his authority. It would be no exaggeration to say that, to some extent,
the prison is run by the prisoners thensel ves.

64. The system of mmjors has been confirned by MC VIH which recognizes that
this system has repercussions on the treatnment of detainees and respect for
their rights. MC VIH describes the major as a prisoner who is considered as
the chief of the cell and enjoys a position of confidence with the prison

adm nistration. G ting the exanple of the national penitentiary, MC VIH notes
that the major actually holds the keys to the cell during the day. It is he who
opens the door to enable detainees to go to the toilets or have nedi ca
consultations at the infirmary. He also distributes food to the prisoners in
his cell.

65. This delegated authority, which is often obtained through violence within
the cell, is the source of many abuses and nuch arbitrary treatment violating
the fundanental rights of the detainees (health, hygiene and food). In
conclusion, MC VIH recogni zes that this systemis all the nore pernicious in
that APENA officers leave it to the najors to naintain order; the staff of
detention centres justify this situation by the lack of personnel, but in
reality the "powers" entrusted to the majors protect the prison officers from
delicate situations. The nunber of detainees has risen to 1,370, but at the
same time the nunmber of prison officers has declined.

66. While living conditions in the prisons have inproved, they remain well

bel ow the | evel required by the Standard M nimum Rul es for the Treatnent of

Pri soners approved by the Econom c and Social Council in resolutions

663 C (XXI'V) of 31 July 1957 and 2076 (LXI1) of 13 May 1977. In its report on
the prisons, issued in July 1997, MC VIH recogni zes that the Haitian prisons
are faced with the twin challenge of respecting human rights and the principles
of the rule of Iaw on the one hand, and adapting to trends in delinquency and
crime on the other.

67. There is also a problem of escapes fromthe prisons, sonme of which were

al | egedly made possible by the conplicity of prison officers. However, APENA
has taken disciplinary neasures in some cases, even to the point of dismssal

It is regrettable, however, that the prison officers concerned are rarely
prosecuted. A notorious escape was that of WIlbert Mrisseau, who had been

i mpri soned on several counts of human rights violations, including the case of
t he Raboteau massacre. He allegedly escaped on 21 March 1997 at a judicia
hearing in the civil court at Gonaives. The APENA of fi cers who were guarding
hi m were pl aced under detention and then rel eased on 26 June 1997 and therefore
struck off the lists.

68. MO VIH has drawn attention to a question which is of concern to many human
rights activists, nanely that of the risks incurred when entrusting prison
nmanagenent and the supervision of prisoners to fornmer soldiers. MCVIH
questions whether it is possible to entrust these persons with prison security
and be assured of their loyalty so as to prevent and avoid further escapes,
particularly of officers of the de facto regi me accused of human rights
viol ati ons.
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69. The problem of prison overcrowding has still not been solved. This wll

remain the case until the shortcomings in the judicial systemare renedied in
the context of the reformof justice. As has been very correctly pointed out by
M. Rodol fo Matarol |l o, deputy executive director of MCIVIH, until justice is
able to respond nore effectively to the crimnal phenonenon, the situation in
the prisons is liable to remain critical and security difficult to assure.

70. In all the Haitian prisons, the large majority of the prison popul ation
(over 80 per cent) conprises persons in pre-trial detention, forgotten behind
bars, many of whom were inprisoned for acts which do not constitute punishable
offences. Had it not been for the UNDP prison reformproject, the conditions of
the prisoners woul d have been even nore i nhumane, as in 1993 when MCl VIH
described prison conditions in these terns: "The conditions of detention found
by the M ssion were deplorable. |In many cases there was gross overcrowdi ng of
prisoners in cells, even where additional acconmopbdati on was available. Sanitary
condi tions were appalling. The budget provided to the Armed Forces of Haiti for
prisoners is seriously inadequate, but in any event little of it seens to be
applied for their needs: in general, prisoners received only food brought by
their famlies. Routine beatings were reported, and sonme prisoners were said to
have been subjected to deliberately cruel conditions as a disciplinary neasure.
Several prisoners were found in an advanced state of malnutrition. Many
prisoners required but were not receiving nedical treatnment, in nmany cases for
injuries they said they had suffered as a result of beatings in detention. In
several cases the Mssion arranged for prisoners to be transferred to hospital
rel eased for nedical treatnent or treated in detention. The M ssion was

i nformed of a nunber of deaths as a result of such conditions."

71. Since then, the Mnistry of Justice has made conmendabl e efforts regarding
access to food and nedical care for prisoners. Mich still remains to be done,
however, with regard to the prison reginme and the rights of prisoners, and with
regard to crimnal and prison policy, on the basis of the rel evant
reconmendations of MCIVIH nanely to:

(a) Ensure, as far as possible, the separation of the different categories
of prisoners, especially the separation of mnors from adults;

(b) Establish a partnership with the Mnistry of Health in order to
provide nedical care for prisoners, organi ze nedical exami nations for prisoners
upon admission to prison and ensure that regul ar nedical exaninations are
carried out;

(c) Elimnate the systemof majors that prevails in the prisons, so that
no prisoner carries out disciplinary functions;

(d) Establish specialized institutions for juvenile offenders, providing
treatnment in open or sem -open settings, in accordance with the provisions of
t he Penal Code, the Convention on the Rights of the Child, ratified by Haiti,
and the applicable United Nations regul ations;

(e) Establish a systemfor the rehabilitation of offenders with the ai m of
giving themthe necessary skills and notivation to live in a | aw abi di ng and
aut ononous manner after their rel ease;
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(f) Organize post-rel ease assistance and reintegration into society,
taking into account, fromthe begi nning of the sentence, the future of the
detainee after his release. Wth respect to convicted juveniles, special
efforts must be nade to facilitate their return to their famlies, an
educati onal programe or the workforce;

(g) Address the issue of prisons in the wi der context of the prevention of
crine and treatnent of offenders, which calls for a nultidisciplinary approach
to crimnality and the responses thereto (social actors, commnity network,
institutions responsible, in particular, for education, health, youth, the
econony, the police, and judicial and penitentiary institutions); in this
respect, it would be useful to organize a first day of reflection on this
subject with all the actors concerned;

(h) Envisage the formul ation of non-custodial neasures with the ai m of
har noni zi ng the penal systemw th nodern trends and limting the overcrowdi ng of
prisons (econom c and nonetary penalties, restitution or conpensation to the
vi cti mwhen possible, comunity work, educational neasures, etc.) taking into
account |local realities and the personal situation of the detainees (such as the
I ack of a fixed residence or domicile, being insolvent, etc.);

(i) Continue efforts to inprove the managenent of parquets and courts so
as to ensure continuity of the crimnal chain and accel erate the course of
justice;

(j) Ensure the presence of a legal assistant in all penitentiary centres;

(k) Set up a small library of |egal works and docunents. The library
shoul d contain the essential material for the work of the |egal assistant, that
is to say the Constitution of the Republic, the Code of Crimnal Procedure, the
Penal Code, and all APENA texts, along with international instrunents ratified
by Haiti such as the International Covenant on Cvil and Political R ghts, the
Anerican Convention on Hunman Rights and the Convention on the Rights of the
Chil d.

72. In the Conm ssion on Human Rights, the independent expert wel conmed the
initiative of President Préval who, following his visit to the nationa
penitentiary, decided to establish an advisory conm ssion to alleviate delays in
crimnal justice (established by presidential decree on 8 Novenber 1996) in
order to help solve the problemof overcrowding in penitentiary institutions,
particularly the national penitentiary.

73. The Conmmi ssion had the mandate of fornulating reconmendations on all the
cases of prisoners awaiting trial for cases involving correctional courts or
sinple police matters. At the conclusion of its work, it submtted a report in
which it described its activities and shared its observations. Short- and

nedi umterm general recomendati ons were al so made. These have begun to be

i mpl emented by the Mnistry of Justice, and should be given even greater support
by the international community.
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X.  THE JUDI G AL SYSTEM

74. The Chanber of Deputies considered and on 2 Septenber 1997 adopted the
draft law on judicial reform The representatives of the people believe that it
is the State's duty to adopt the nmeasures needed for the adm nistration of sound
and inpartial justice, that the people's legitinmte demands require an in-depth
reformof the judicial systemand that the judicial branch is an essentia
foundati on of the organization of the State. They further believe that it is

i ncunbent upon the State to apply the Constitution and the | aw, safeguard human
rights, respect and ensure respect for the relevant international conventions
ratified by Haiti, and conmbat inpunity by punishing the perpetrators both of

of fences under the ordinary | aw and of human rights viol ations.

75. Introducing the report of the Justice Comm ssion of the Chanber, its

Chai rman, Deputy Jasm n Joseph, indicated that the draft |aw included specia
provi sions covering crinmes commtted before and during the period of the

coup d' état of Septenmber 1991 and machinery for prosecution, and reflected the
consensus of the Governnent and the two houses of Parliament. The provisions in
guestion are contained in articles 6 to 8 (special provisions), as foll ows:

"Article 6 - A special conm ssion conposed of nmgistrates shall be
responsi ble for investigating crinmes and of fences comitted during the
period of the coup d'état and the various nmassacres perpetrated in the
country and for bringing the alleged perpetrators and their acconplices to
justice.

Article 7 - There is and shall be no period of limtation for crinmnes
and offences conmmitted during the period from 30 Septenber 1991 to
15 Cct ober 1994.

Article 8 - The State undertakes, pursuant to the decree of
29 Septenmber 1995, to provide assistance to persons identified as victins
of the crimes and offences referred to in the preceding article.”

76. These three articles represent a response to the popul ar denmand t hat
everyt hi ng possi bl e should be done to punish the perpetrators of human rights
vi ol ati ons who have thus far slipped through the net of justice. There have in
fact been several crimnal trials where the accused were acquitted because the
prosecution could not provide proof of their guilt or convince the jury to
convi ct .

77. The result is that the people and the non-governnental organizations have
given voice to frustration because notorious accused persons were tried and
acquitted. Yet as the saying goes, it is better to acquit a guilty person than
condemm an innocent person. Suspicions are not enough. Proof of guilt nust be
established. As MCIVIH observed, in npost cases there was not the |east shred
of evidence. Cases have been initiated but the weakness of the crimna

i nvestigations that were conducted is sinply scandal ous.

78. President Préval is fully aware of this and his determ nation to conbat
impunity is beyond doubt. In the course of two weeks, he presided over five
neetings on the question, attended by the Mnister of Justice, former nmenbers of

l...
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the National Commi ssion of Truth and Justice, the Coordinator of the Nationa
Preparatory Conmm ssion for the Reformof Justice, sone jurists and a
representative of MCIVIH He gave clear, firminstructions to the Mnister of
Justice that the cases involving inpunity nust be settled rapidly but without
sacrificing human rights standards, especially the right to due process and ful
and constant respect for the rights of the defence.

79. Wthout hesitating to prosecute where violations have occurred, care nust
neverthel ess be taken to identify the cases where there is evidence, reliable
testinony or serious and concordant circunstantial evidence. Accordingly, the
Rabot eau massacre case shoul d be prepared very carefully so that the trial can
take place in the proper conditions and serve as a nodel.

80. Article 7 of the draft law on judicial reform although its context is that
of the struggle against inpunity, raises a serious problemthat nust be
considered at this tinme. Wen they declared that there would be no period of
limtation for crinmes and of fences conmtted during the period from

30 Septenber 1991 to 15 COctober 1994, it may be that the Haitian | egislators did
not take into account the Convention on the Non-Applicability of Statutory
Limtations to War Crinmes and Crimes Against Humanity of 26 Novenber 1968. As

t he Uruguayan expert, Professor Rodol fo Schurmann Pacheco, observed during the
series of international nmeetings on the inpunity of perpetrators of serious
human rights violations, organized in Geneva from2 to 5 Novenber 1992 by the
Commi ssion nationale consultative des droits de |'homme (France) and the
International Comm ssion of Jurists under the auspices of the United Nations:

"Since antiquity, crimnal limtation has consisted in a renunciation
of the punitive intent, originally dispensed by judges and subsequently by
the penal system as a rule for crines considered to be ordinary -
according to the historical tinme and place - but not for those considered
to be atrocities (including |ése-nmajesté, patricide, extortion, murder
forgi ng noney), which, by their very nature were held to be exceptions not
subject to statutory limtation"

81. It is not being suggested that |egislators should reject prosecution, but
that prosecutions should be Ilimted to the gravest crines affecting |arge
sectors of society, and offending the very consci ence of mankind. The issue is
to prevent, restrict and punish certain types of acts which, in the words of

Al ej andro Artuci o, Legal Counsel to the International Conm ssion of Jurists,
violate the principles that should govern the Iife of civilized nations and
contravene the purposes and principles proclaimed in the Charter of the United
Nations, thus representing a threat to international peace and security.

82. It would be preferable if |egislators declared that there would be no
period of limtation for offences such as torture, political assassination and
enforced and permanent di sappearance. The particular gravity of these offences
and their consequences for society have | ed sonme theoreticians to see them as
crines against humanity. Moreover, the Declaration on the Protection of Al
Persons from Enforced D sappearances adopted in Decenber 1992 by the Genera
Assenbly considers that "enforced di sappearance underm nes the deepest val ues of
any society ... and that the systematic practice of such acts is of the nature
of a crime against humanity" (resolution 47/133).
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83. Moreover, the Convention against Torture and her Cruel, |nhuman or
Degradi ng Treat ment or Puni shnent establishes a quasi-universal system of
justice with respect to torture, thereby enconpassing the consequences of crines
agai nst humanity. One of the effects of the application of article 7 of Haiti's
draft law on judicial reformis that the courts, whose ability to handl e cases
still leaves something to be desired, will be inundated with all kinds of cases:
assault and battery, theft, and so on. It is not certain that the legislators

t ook account of article 51 of the Constitution, which provides that "the |aw
cannot be applied retroactively, except in those crimnal cases where it favours
the accused".

84. It is therefore inportant to consider, before the final adoption of the |aw
on judicial reform what the relation is between the principle of legality and
the rule concerning the period of limtation. Such linmtation can be applied in
the case of sonme crines and of fences, but not in the case of serious crines such
as torture, assassination and enforced di sappearance. |If the period of
[imtation is to be waived, it nmust be waived in connection with this class of
maj or crimnal offences - "because the recollection of such crinmes does not fade
fromthe nenory of the generation that lived through them. It should also be
noted that there is a tendency in donestic penal systens is to gradate the tine-
barring of offences, according to the maxi num sentences established by law in
the abstract.

85. One of the transitory provisions of the draft law on judicial reformis
cause for concern. This is article 11, which provides that "it is the
obligation of the State to ensure the final departure fromthe country of al
foreign arned forces, in particular the United Nations contingent known as the
United Nations Transition Mssion in Haiti (UNTMH), whose nmandate expires on
30 Novenber 1997". In the light of this report, there is a question as to the
risks Haiti mght incur if the United Nations contingent |eaves. |t would be
advi sable to work out an arrangenment with the Haitian authorities that woul d
ensure effective protection of the denocratic systemthat has been built up but
is still quite fragile.

86. The National Preparatory Conmm ssion for the Reformof Justice is ready to
get down to work. Its one-year mandate is to determne the refornms needed,
establish their cost and nethod of financing and set a tinmetable for putting
theminto effect. Aside fromMC VIH which is participating in a working group
set up to assist it, the Preparatory Commi ssion will be receiving technica
support fromthe European Union, and it should subnmit its report before the end
of the year. In June 1997, a delegation fromthe Mnistry of Justice went to
Argentina to study the judicial system and this pronpted a m ssion from
Argentina's Institute of Conparative Studies in Penal and Social Sciences to
visit Haiti.

87. It is likely that experts fromthe Institute will be invited by the
International Conm ssion of Jurists to provide assistance, under a European

Uni on/ I nternati onal Conmi ssion of Jurists contract for technical assistance.
Thanks to efforts by MCVIH, it has been possible to i ssue a conpendi um of
circulars, which has been distributed to all prosecution and court officials and
to police officers throughout the country. It is hoped that its use will help
to prevent arbitrary and illegal practices. A pilot project sponsored by France

/...
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and the United States of America, which will train 60 justices of the peace to
becone judges of first instance, has been a welcone initiative.

88. The international community nust continue supporting the process of
judicial reform because the judicial systemis still far fromhealthy. |If
precautions are not taken, the cancer that has attacked the justice system may
infect the police force and the National Penitentiary Adm nistration (APENA).
Certainly excessive haste should be avoided, but the delay in conplying with
even short-termrecomendations is disturbing. The reason, of course, is that
the Governnent has not yet clearly franed its policy in the sphere of justice.
As a result, extended pre-trial detention and inpunity are still the big
problenms: inpunity in the broad sense, which is to say violation of human
rights in the past and violation of the law in the present.

89. |Is there a way out of this predicanent, as long as decent investigations
cannot be conducted because prenises are deteriorated and judges and judicia
personnel are in an unenviable position? A director has been named to head the
judicial police and efforts are being nmade in the context of cooperation, but it
will take a long tinme to reach the end of the tunnel. The situation is all the
nore di sturbing because society is exasperated over the paralysis of judicia
institutions.

90. MCVIH has identified 350 cases in which proceedi ngs have been initiated.
In all probability, there are others. There are, for instance, 125 cases in
Port-au-Prince; 90 in the CGonaives; 90 in the Plateau Central. These figures
are provisional and concern cases for which a file has been opened by the public
prosecutor's office and pre-trial proceedi ngs have begun. Only a few of these
files contain a record of a police investigation: in nost instances, they
contain only a conplaint.

91. The quality of crimnal procedure and the penal systemis another source of
concern, aggravated by the fact that the 1987 Constitution contains provisions
that introduce changes with regard to judicial guarantees but are not often
observed. The sane applies to guarantees under the American Convention on Human
Ri ghts and the International Covenant on Civil and Political Rights, instruments
ratified by Haiti in 1977 and 1991 respectively. On a daily basis, grave
violations of basic rights are uncovered in the adm nistration of justice.

92. Prolonged pre-trial detention is a perversion of the Haitian penal system
It takes the place of conviction in a judicial systemthat is inproperly and
inefficiently managed. The problemis conpounded by the regine of pre-tria

rel ease pursuant to articles 95 and followi ng of the Code of Crimna
Investigation. A judge may not grant pre-trial release in cases involving theft
and fraud, and in all other cases bail nust be paid. Pre-trial detention thus
becones the rule, and release the exception. It is not difficult to understand
why the prisons are overcrowded

93. The Code of Crimnal Investigation of 1835, which has undergone only m nor
revi sions, should be given a major overhaul. The sane applies to the Pena
Code. The relationship between the office of the exam ning nagistrate and the
judicial police should be exam ned; use of the rogatory commi ssion procedure
could help to expedite the processing of cases.
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94. If the situation is to change, an activist approach nust be adopted.
Certai n measures cost noney, but others require sinply the expression of
political will. This applies to the ratification of treaties. To this day,

Haiti has not ratified the Convention against Torture, the Internationa
Covenant on Economic, Social and Cultural Rights or the Optional Protocol to the
International Covenant on Civil and Political Rights.

95. Wiat is nore, Haiti has still not recognized the jurisdiction of the Inter-
Anerican Court of Human Rights. Yet an executive act (a presidential decree) is
all that woul d be needed to declare that Haiti recogni zes the jurisdiction of
the Court pursuant to article 62 of the American Conventi on on Human R ghts.
This neans that the failure toratify is less a matter of refusal or politica

i npasse than a probl em of managenent. This also explains Haiti's delay in
submtting its report to the Human Rights Conmittee.

X, CONCLUSI ON

96. The hunman rights situation has inproved considerably, to judge fromthe

i ndi cators of observance of civil and political rights. Although there is stil
sone "political" violence and instances of violations, they are no | onger
nmassive in nature as in the past. As for the effective enjoynent of econom c,
social and cultural rights, the obstacles are enornous but not insurnountable.
They stemfromthe civilian and mlitary dictatorships that for decades abused
political and econom c power.

97. Today's political actors nust also bear their share of responsibility
because of the confrontation in which they are engaged, which could plunge the
country into an unprecedented political crisis. Laudable efforts have been nade
to inmprove the operation of the police force and conditions in the prisons, but
much remains to be done. However, the progress nade coul d be w ped out unl ess
there is an in-depth reformof the outdated Haitian judicial system

98. Deteriorating political and soci o-econom c conditions resulting fromthe
possi bl e wi thdrawal of UNTM H and M CIVIH could have tragi c consequences for the
future of Haiti and its nove towards denobcratization. Even though the police
force is becoming nore professional, it is not yet in a position to maintain |aw
and order by itself. Should the United Nations wi thdraw at the end of Novenber,
a formul a shoul d be devised for the provision of assistance, possibly through

bil ateral arrangements, especially with France, the United States of America and
Canada.

99. There is no point in masking the truth; the disarmanent of Haiti cannot be
described as a success. There is therefore a real danger that after the | ast
United Nations soldier has left the denons of the past, with their cortege of

di sasters, will reappear. This can be averted, provided that everyone does his
part, beginning with the Haitians thenselves. |f the support of the

i nternational commnity were nore coordinated, it would be nore effective and
time and noney could be saved. The representatives of the internationa
comunity have a tendency to criticize the Haitian Adm nistration as a matter of
course, and rightly so, but they should attenpt sone self-criticism At
present, the top priority nust be to set up a conpetent and effective judicial
system



