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l. Background and Current Conditions

UNHCR has maintained a temporary, emergency presegnélaiti since the 12 January
2010 earthquake, and did not have a physical pcesamor to that time. Due to the natural
disaster-induced nature of the current displacemgRHCR’s field involvement derives
from a specific request to support the emergenateption response from the Office of the
High Commissioner for Human Rights (OHCHR), as lehthe Protection Cluster.

UNHCR'’s support to OHCHR and the Protection Clusérlarge has focused on
addressing serious and sustained protection vooistagainst internally displaced persons,
related to: lack of safety and security, and violatof physical integrity in camps and
settlements; sexual and gender-based violenceedoewictions and land/property rights
problems; loss of civil documentation; and lack mbtection of children and other
particularly vulnerable groups. Given UNHCR'’s peutar expertise, the agency has also
provided support through implementation of quickpauot projects to stabilize host
communities and host families, and through crossidro operations including family
tracing and family reunification (especially foragtompanied and separated children),
and dealing with the protection situation of eaudike victims evacuated to or otherwise
fleeing to Dominican Republic.

Given the subsidiary, support role of UNHCR in Hait the post-earthquake period,
UNHCR will limit its inputs to protection problenisked to the agency’s core mandates:
refugee protection and the prevention and redudtfatatelessness.

Right to Nationality
Haiti is neither party to th#954 Convention relating to the Status of StateR=sonsnor
the1961 Convention on the Reduction of Statelessness.




UNHCR is concerned with statelessness in Haitwo tifferent manifestations: (1) the
risk of statelessness of Haitian children born aitiHdue to lack of birth registration and
institutional deficiencies in civil registration general, and (2) the risk of statelessness of
children of Haitian descent born outside of Haotffitst generation Haitian migrants (born
in Haiti) or successive generations of Haitian igrants (themselves also born outside of
Haiti). UNHCR would like to strengthen engagemenid acooperation with the
Government of Haiti and provide technical assistaiocaddress both scenarios.

Haiti’'s Constitution establishegjas sanguinisiationality framework. According to Article
11 of the Haitian Constitution, individuals possklsstian nationality at the time of birth if
they are born to a Haitian father or a Haitian reotltho were themselves born Haitian and
have not renounced their nationality. Article 1ledfically uses the termNationalite
Haitienne d'originé (Haitian nationality of origin) to describe persowho are considered
Haitian at birth by virtue of blood descent -- anteused to distinguish them from
naturalized Haitians who, according to Article 19, (are foreigners who apply for and
obtain Haitian nationality after five years of “d¢omous residence” in Haiti). Both
“Haitians of origin” and naturalized Haitians caartsmit Haitian nationality to subsequent
generations under thes sanguinisationality regime.

Haitian law does not allow for dual nationalityus) persons of Haitian descent who are
born with another nationality, or acquire one aligth, are not considered to be nationals.
By law, a Haitian national of origirh&itienne d'originjcan reacquire Haitian nationality if
the second nationality is renounced or lost, whicimstitutes an important means of
reducing some cases of statelessness. Howeveddessnot apply to naturalized Haitians
who according to Articles 13(c) and 14 may loseamatlity as a result of “continuous
residence abroad...without duly granted authorizabgna competent official”; in such
cases, a naturalized Haitian who has lost Haitetonality may not reacquire it except if
“meeting all of the conditions and formalities inggd on aliens by the law”. Other
safeguards contained in the 1961 Convention ofirttiction of Statelessness are missing
in the Haitian legal framework, including importaséfeguards against statelessness at
birth.

Moreover, Article 2(3) of the Haitian nationalitgw prohibits persons not of black (Afro-)
descent from attaining citizenship on birth in teeitory

Furthermore,in practice, the affirmative recognition of nationality througbsuance of
appropriate civil documentation, including birthgisration, is highly problematic. Due to
structural factors related to human and finana@aburces, weak institutions, lack of clear
regulatory frameworks, and socio-economic factaithinv Haitian communities, there is a
very high rate of lack of civil documentation amgmgysons born in Haiti. This deficiency
impacts Haitians’ right to identity, their abilitp exercise the broad spectrum of human
rights and their risk of statelessnel$ss estimated that between 20% and 40% of childre
born in Haiti are not registered at bifth.

! Tout individu né en Haiti, de pére étranger ou,rsést pas reconnu par son pére, de mére étrangéuevu
gu’il descende de la race noire.
% Nicola SharpTechnical Consultation of Global Partners Forum®@hildren Affected by HIV and AIDS: Technical
Paper on BirthRegistration (2007), available atitp://www.unicef.org/french/aids/files/GPF-Birthe&stration.pdf
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In addition, weak and under-resourced consularicesvin Haitian Embassies and
Consulates abroad can contribute to increased ofsktatelessness for persons of Haitian
descent born outside of Haiti. Although the Consitihal framework bases nationality on
descent jus sanguiniy complying with the documentary requirements tamdnstrate
descent from a Haitian national is very difficuttdacostly for those outside of Haiti. An
additional problem is the lack (to UNHCR’s knowlejlgf clear, concise written consular
regulations on interpretation of the law. For exlmpn a 2008 survey conducted by
UNHCR of four Haitian consulates in locations witie highest numbers of Haitians and
their descendants living abroad, consular officidisagreed on how far, i.e. to which
generation, lineage rights could extend to gratibnality.

The 12 January 2010 earthqualteat devastated Haiti’s capital and surroundingns
exacerbated problems related to civil identity doeatation, implying larger numbers of
the population were rendered at risk of statelessné\part from the tremendous
humanitarian assistance and protection needs tigeeke victims, the needs related to
issuance of civil identity documents are enormd\ghough there is no quantitative data
available, it is likely that hundreds of thousaradsIDPs could have lost their identity
documents after the earthquake and are in needewf aivil documents Government
institutions suffered great loss of staff, physicdtastructure and assets which severely
weakened the operational capacity of the Governmeciuding Civil Registry functions.
More than one year after the earthquake, the neeéltuild government infrastructure,
recruit and train relevant staff, and develop systeind structures to ensure proper civil
documentation for all men, women and children, iesacute. Without adequate birth and
civil registration systems in place, many protactiisks are heightened, especially in
relation to children (e.g. heightened risks of @htrafficking, abduction and illegal
adoption).

Refugees and Asylum-seekers

The Republic of Haiti acceded to th851 Convention on relating to the Status of Redfsge
and its1967 Protocol(hereinafter jointly referred to as th®51 Refugee Conventjoon

25 September 1984. The country has not yet passgdnaplementing legislation or
administrative regulations on asylum or refugetustanor has the Government established
a national asylum procedure. The country’s immigrataw does not provide an adequate
framework for refugee protection and asylum issues.

Haiti is not a country of intended destination &sylum seekers; however, its geographic
location makes it a transit country. Some asylugkses who have been forced to result to
smugglers in order to seek safety have been abaddon Haiti before reaching their
intended destination of the US or Canada.

% The 2010 earthquake left more than 200,000 perdeas, more than 300,000 injured, destroyed maxa th
250,000 homes and displaced more than 1.3 miliiabitants. As of January 2011, there continueldet@n
estimated 810,000 IDPs living in identified IDPesitand surrounding areas in the earthquake-affextiad,
according to the Camp Coordination/Camp Managef@@CM) Cluster.
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There are no national mechanisms for identifyinglutam seekers or refugees amongst
undocumented migrants in the territory. In factyMétle data is available to indicate how
many undocumented migrants may transit or residen{gnently or temporarily) in Haiti.
As a result, UNHCR and a local partner (GARR) initHassume responsibility for
identifying, screening, registering, counselingyyding humanitarian assistance to asylum
seekers and refugees, and processing asylum cltaimmsgh a UNHCR refugee status
determination procedure. During the last five yebNHCR has registered approximately
twenty-five asylum seekers of diverse nationalitieBlaiti.

The Government of Haiti has generally cooperatethé past with UNHCR to facilitate
release from detention for bona fide asylum seelegrabling UNHCR and its local partner
to provide alternatives to detention for vulnerap&sons of concern to UNHCR during
refugee processing. However, refugees recognizetUMMCR in Haiti do not receive
refugee documentation nor are they entitled to fany of legal status or documentation
which allows them to work legally. Due to lack ehtporary residency rights and/or work
permits, refugees face the riskrain-refoulemenénd/or detention, are more vulnerable to
labour exploitation, and are also highly dependgun UNHCR for assistance to ensure
basic survival. The Government of Haiti does natues Convention Refugee Travel
documents.

UNHCR facilitates durable solutions for all recaggd refugees through resettlement or
voluntary repatriation options, given the maniféstk of legal, socio-economic and
security conditions in Haiti to integrate refuged@fie Government does not currently
facilitate any local integration options for refege which leaves those who do not qualify
for resettlement or who cannot safely exerciserijet to voluntarily repatriate to their
home countries in a legal limbo.

Il. Achievements and Best Practices

Right to Nationality

Following the earthquake, the Government of Hamomerated with UNHCR and local

NGO partners to implement a pilot project in Leogyamd Petit Goave to assist IDPs with
recovery of identification documentation lost iretearthquake. Similar initiatives are
needed elsewhere in Haiti to achieve impact on ehntarger scale.

Refugees and Asylum-seekers

To date, refugees who have been recognized by UNR&R not been subject to removal
to their home country. As such, there are no knewatations of the principle ohon-
refoulement Authorities in Haiti have been cooperative iroaling UNHCR and its local
partner (GARR) access to asylum seekers in detenttben they have been identified by
other UN agencies or local NGO partners. The HaiBvernment has also cooperated
with UNHCR to facilitate the exit of Haitian natials from Haiti to third countries for the
purposes of family reunification.

Il. Challenges and Constraints

Right to Nationality




There were many challenges and constraints to tleveption and reduction of
statelessness prior to the earthquake. These Ertiud) weak institutional capacity and
lack of financial and human resources to addregs gad deficiencies related to birth
registration and Civil Registry functions in gerlg(@) lack of clarity in the interpretation
of nationality law, particularly as relates to cnén of Haitian descent born outside of
Haiti; (3) weak and inconsistent consular servi¢ésjnsufficient international cooperation
in the area of documentation and civil registry,d athe tendency to prioritize
documentation projects on civil documents relatedxercise of electoral rights rather than
birth registry and documentation fundamental tdntrigp identity. In the post-earthquake
period, all of these challenges and constraint® lmeen exacerbated, as weak institutions
have been made even weaker as a result of logsf6f destruction of infrastructure and
assets, loss of individual civil documentation asesult of the earthquake itself, and the
general humanitarian crisis which is absorbing #téention and resources of the
international community.

Refugees and Asylum-seekers

Similar to other states and territories in the mem Caribbean, Haiti finds itself
geographically located in a very complex migratenyironment. Haiti is susceptible to the
arrival of undocumented persons by air, sea and|, laost of whom arrive unintentionally
and/or with a view to transit to North America tagh smuggling networks, which often
are unscrupulous and abandon economic migrantasyidm seekers along the route.

Asylum seekers, when detained along with the widetocumented migrant population,
have been held at tH@irection Centrale de la Police Judiciaif®CPJ) or other police

sub-stations or prison facilities together with tlegular criminal population. There is no
separation of the undocumented migrant populatiom fthe regular prison population and
the conditions in these detention centres are meie poor. Asylum seekers, refugees,
and other vulnerable persons (stranded migrants) ate especially vulnerable when
detained because they do not have family membekain to bring them food, hygiene

items and other basic needs, upon which detaimethe IDCPJ and police sub-stations rely.

The Haitian Government has limited resources amdaty to cope with undocumented
migrants, asylum seekers and refugees. The estatdig of a fair, efficient and accessible
procedure for identifying asylum seekers and daténg refugee status requires financial
and human resources and institutional capacity lwhie currently lacking, given other
national priorities. Other national priorities, lnding governance and institution-building,
public safety and security, the socio-economicasitun, and response to natural disasters
and public health crises take priority over migyatand protection issues related to non-
nationals. As such, it is expected that UNHCR’s psup to perform refugee status
determination (RSD), provide material assistana# fagilitate durable solutions will still
be needed in the years to come. Nonetheless, dneless resource-intensive steps that the
Government of Haiti can take to improve its cooation with UNHCR and enhance
refugee protection in the country, as indicatethaarecommendations below.

V. Recommendations

Recommendations related to the Right to Naticaity




UNHCR recommends that the Government of Haiti aesed the 1954 Convention
relating to the Status of Stateless Persons and1€td Convention on the
Reduction of Statelessness.

Accession to the 1954 Convention relating to treust of Stateless Persons would
establish a framework to protect such individuatsl avould work to avoid the
detrimental effects of statelessness on individaats society by ensuring minimum
standards of treatment of stateless persons, pngvilich persons with stability
and security, and ensuring that certain basic sightl needs are met.

The 1961 Convention on the Reduction of Statelesssastablishes an international
framework to ensure the right of every person taationality by establishing
safeguards to prevent statelessness at birth #&dimalife. This treaty is therefore
complementary to standards contained in humangigkaties. An increase in the
number of States parties is essential to strengtgenternational efforts to prevent
and reduce statelessness.

In the context of post-earthquake recovery effdie, Government of Haiti should
give appropriate priority to the recovery and sitbening of the Civil Registry
system, both at the central and provincial levafg] the restoration (or first-time
issuance) of civil identity documents to all Haitigationals. In order to ensure full
compliance with obligations under the Convention tba Rights of the Child,
particularly the right to a nationality, legal refes and institutional strengthening
are needed to ensure that all children are regidtat birth, and that the process of
registration is accessible to all sectors of theubtation. Prioritization of birth
registration and civil documentation for men, womand children is key to
reducing protection risks, including traffickingcdanther forms of sexual and labour
exploitation, in the post-earthquake environment.

The Government of Haiti should work closely with HER to jointly study and
address institutional, legal, policy and regulataggps related to consular
documentation for children of Haitian nationals wdr@ born outside of Haiti, to
ensure that children of Haitian descent born oatsafl Haiti, who qualify for
acquisition ofjus sanguinisnationality under Haitian law, are able to access
documentary proof of nationality.

The Government of Haiti should amend its natiogdggislation to ensure it does
not discriminate on the basis of race, ethnicitgender.

Recommendations related to Refugees and Asylum-sesk

The Government of Haiti should enhance dialogue @ndultation with UNHCR
in relation to any mixed migratory flows experiedcky the country, including
consulting with UNHCR and its local NGO partner (BR) to address groups of
undocumented migrants detected in its territorgiuding maritime and land border
arrivals. This will enable UNHCR and its local peats to better support the Haitian
Government to strengthen its migration managemegstesis to include the
necessary protection safeguards, including prateccreening, identification,
referral and status determination systems, as pgpte.



» The Government of Haiti should grant refugee idgntdocuments, temporary
residency and work permits to refugees recognizettuUNHCR’s Mandate, to
create legal security for the small number of rekgyin Haiti’s territory and, in
particular, to ensure respect for the principleaf-refoulement

* In the medium term, the Government of Haiti shoblkel encouraged to draft
domestic refugee legislation, which will ensurel ftwbmpliance with obligations
under the 1951 Convention on the Status of Refugeddgts 1967 Protocol. In the
meantime, the Government should continue to cotktieoclosely with UNHCR to
ensure alternatives to detentiamgn-refoulementthe right to work, the right to
reside legally (at a minimum, temporarily) and daleasolutions for refugees.

V. Capacity Building and Technical Assistance

At the moment, the Government in Haiti is in aical period of humanitarian crisis as

well an important period of political transitiomsitallation of a new government as a result
of the 2010/2011 national electoral process is érgously important for the realization of

refugee protection and the prevention and redudaifostatelessness. UNHCR awaits with
great interest the installation of a new governnietaiti and appointment of counterparts

to address both refugee protection and statelesismees.

UNHCR is hopeful that the new Government will destoate an interest in and
willingness to work cooperatively with  UNHCR andhet relevant international
organizations to analyze risks of statelessness, il effective legal and operational
strategies to enhance birth registration and cejistry systems to prevent and reduce
risks of statelessness amongst the Haitian populatiside and outside of Haiti. UNHCR
is encouraged by the declarations made by presadler@ndidates Ms. Manigat and Mr.
Martelly who have both stated that registratiomlbthildren at birth would be a priority of
their presidential mandate.

While understanding that refugee policy is of legserity to the Government of Haiti and
its people, UNHCR also stands ready to providertiget support in the development of
national refugee policy and practice, including thiafting of national refugee legislation.
UNHCR is likewise ready and willing to provide mang and capacity building services
related to mixed migration and refugee protectian designated staff within the
Government of Haiti.

Finally, the Government should be strongly encoeda¢p engage with Haitian civil
society, academia and other legitimate nationdettalders in Haiti, by consulting with
these stakeholders, including them in capacityding activities, and strengthening
Government-civil society collaboration to face tgda challenges related to both
statelessness and refugee protection.
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