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Bokhary JA:

INTRODUCTION

This case, like so many to do with immigratianaisad one.
It comes to us as an appeal by 228 unsuccessflitapts in judicial
review proceedings. In the court below, Searsolkeipf 229 applicants.
But we are told that that was a miscount. Anyvedlythe applicants failed
before Sears J. He dismissed their applicationSeptember 1 last year.

And they now appeal to this Court.



BACKGROUND
A word has to be said about the general backgroun

For a long time, the constant flow into Hong Kafdillegal
immigrants” from China has been a well-known featof local affairs.
So too has the arrival here of wave after waveiefnamese “boat

people”.

In the present case, we are concerned with pgemsbom the
authorities here have classified as “ECVIIs”, whatands for “Ex-China
Vietnamese lllegal Immigrants”. The classificatismot laid down in

any statute. Itis purely administrative.

All the appellants are adults who have been assdied or

children whose parents have been so classified.

They are all ethnic Chinese. In the past, thdtadhad made
their home in Vietnam. But about 20 years ag@ti@hs between China
and Vietnam so deteriorated that they, along widmynother ethnic
Chinese residents of Vietnam, came to fear whahtigppen to them if
they, being ethnic Chinese, were to remain in \&etn So they fled to
China.

Some 287,000 persons, the adult appellants atheng, so
fled Vietnam for China. There is a dispute asdw lthey fared in China.
The vast majority of them at least seem to haveqng resettled in
China.



However, some 23,000 of them including the appedl have
come from China to Hong Kong, all arriving herehwitit travel

documents.

Ignoring a visit which one of the appellants méml¥ietnam
in 1994 and the special position of another appe(pho left Vietham for
China in 1974, returned from China to Vietnam ii88 @&nd then came to
Hong Kong from Vietnam in 1991) the first of thepafiants to leave
Vietnam for China did so in 1978, while the lastioédm to do so did so in
1983. Most of them left Vietnam for China in 19at&d 1979.

The first of the appellants to arrive in Hong K§dnom China
did so in 1990, while the last of them to do soshbdn 1994. Most of

them arrived in Hong Kong from China in 1993.

By the time the idea of seeking judicial reviewswy
conceived, all but some 300 of those some 23,006bpe had been

returned to China.

An application was made in the names of thoseesde
persons for leave to apply for judicial review. ©&m, the 228 appellants

were granted leave. The others were refused leave.

In the Notice of Application for Leave to ApplgrfJudicial
Review, the persons seeking leave were divided‘fiwe broad groups in

terms of their place of residence or detention’néWone looks at how



those groups are described in that Notice of Apgilkn, one sees that the
descriptions go beyond mere place of residence®ntion. Those

descriptions are worth quoting.

First, Applicants 1 to 31 were put in the “figgbup”, which

the Notice of Application says:

“is made up of those who are detained in a smaitegated area of Section 5,
Whitehead Detention Centre. They were classifieE@¥lls and have not been
screened for refugee status. Some lived in Chinenfwe than a decade before
fleeing to Hong Kong. Others alternated betweem&hnd Viethnam before
fleeing to Hong Kong.”

Secondly, Applicants 32 to 224 were put in thectand and

largest group”, which the Notice of Application say

“is made up of those Applicants detained at Chinraidatention Centre. Most,
but not all, of these Applicants arrived in Hongrigan 1993 having fled from
Beihai in Guangxi Province after their make-shdtriies were destroyed by the
authorities, reportedly to clear the way for depeh@nt. Many of the Applicants
in this group state that the authorities respoediinl destroying their homes told
them that they did not belong in China and shoe#d/¢. Upon arrival in Hong
Kong, they were classified as ECVIIs and deniedeuing for refugee status.”

Thirdly, Applicants 265 to 314 were put in thaifd group”,

which the Notice of Application says:

“is made us of Applicants who were released in Maver or December 1994 to
Pillar Point Refugee Centre, an “open” camp onalmskirts of Tuen Mun in

the New Territories. Here, they are free to cong@mas they please, and to
work in the community. Most of these people wereeodassified as ECVIis,
then reclassified as VMs and screened for refugggass They were screened
out as non-refugees, however the issue as to wiibieretained their refugee
status from Vietham was nobtnsidered by the decision makers. For the most
part these Applicants were permitted to apply fumatary return to Vietnam
and were refused by Vietnamese officials on théslihat they had fled to
China prior to the introduction of screening folugee status on 16 June 1988.
Vietnamese authorities apparently consider thatiet@hinese persons who fled



Vietnam priorto 16 June 1988 are not Vietnamese nationals andrétain
will not, as a general rule, be permitted.”

Fourthly, Applicants 225 to 264B were put in theurth

group”, which the Notice of Application says:

“is made up of persons classified as ECVIIs whoewemoved to China on 24
June 1995. They arrived in Hong Kong in 1993 @41 vere denied access to
screening for refugee status, and summarily reméw€thina. While generally
interested in all aspects of this action, theseligppts can probably only
benefit directly from an award of damages agaimstadministration for their
illegal detention or other damages suffered.”

And fifthly, Applicants 315 to 319 were put irettfifth

group”, which the Notice of Application says:

“are those who remain in detention after havinguenessfully applied for
voluntary repatriation to Vietnam. One such Appticapplied to return to
Vietnam voluntarily in 1990, never withdrew thafpéipation, and has remained
in detention since.”

Those in the first, second and fifth groups wgremted leave
to apply for judicial review, and are the appel&anBut those in the third

and fourth groups were refused leave to applyudicjal review, and fell

out of the picture accordingly long ago.

Having to deal with 228 persons seeking relidieathan
one or a selection in a test case has made ounmtask more difficult.
But we have done our best in the circumstancesit iflolved our
making many requests for information, which coureltheir best to
agree on and supply. Information and correctionafofrmation earlier

given kept coming in right up to the end of therivea



Of the 228 appellants, 201 seek judicial reviem/ar
damages, while 27 seek damages only. The 27 wdlodsmages only are
made up of the five who make up the fifth groupsphmother 22 persons.
Of those 22 persons, two are from the first grotngen20 are from the
second group. All 22 had been removed to Chinarbdéave to apply for
judicial review had been granted by the High Couémd they were
granted such leave without that court, the othid sr even their own
legal advisers being aware that they had alreadg bemoved to China.

It is not clear how such a state of affairs can@uabNobody suggests

bad faith on anybody’s part.

CHALLENGE FORMULATED BELOW
Still on the Notice of Application, the decisioasd orders in

respect of which relief is sought are listed thhexein:

“1 The decisions by the Immigration Departmentlassify the Applicants as
"ECVIIs" (Ex-China Vietnamese lllegal Immigrants) .

2. The decisions by the Immigration Department @an8&curity Branch not
to screen the Applicants for refugee status wisipeet to persecution they
face in both Vietnam and China.

3. The decisions of the Director of Immigration dhd Chairman of the
Refugee Status Review Board not to grant refugdasstn the few cases
where the Applicants have been screened for refsigees, where those
decisions were made contrary to the 1951 Conveiggmerally and where
in particular it was not recognised that persons ate forced from a
country on account of their race are refugees whdre they are not
granted nationality or de facto nationality in tteintry to which they
originally fled, they retain their refugee statymon arrival in another
country.

4. The decision by the Director of Immigration awdbecretary for Security
not to process the 1st Applicant, Mr Nguyen Tuawoiiy as a "special
category" Fang Cheng case, and to make represergdhat would
facilitate his resettlement in a third country.



The orders to detain the Applicants, purpoyt@dirsuant to s.32(1)(a) of
thelmmigration Ordinancé€hereinafter "thé@rdinance")and, since 16
August 1993, purportedly pursuant to s.13D(1).

The decision by the Director of Immigration arddecurity Branch not to
release the Applicants on recognizance after themoval had not been
arranged within a short period of time or, furtberalternatively, the
failure of the Director of Immigration to exercises discretion to release
the Applicants on recognizance after their reménaal not been arranged
within a short period of time.

The decisions of the Director of Immigration AmdSecurity Branch not to
ensure that the Applicants had the opportunitypiayato Viethamese
Government authorities to return to Vietnam volahtaother than in
exceptional circumstances.

The decisions by the Immigration Department @n8écurity Branch to
remove the Applicants to China as soon as arrangisnaee made.”

Finally on the Notice of Application, the religbught is listed

thus therein:

“1.

Certiorari to quash the decisions of the Dioedf Immigration and/or
Security Branch classifying the Applicants as EGVénd, further or
alternatively, Mandamus to compel the Directorrofrligration and/or the
Security Branch to exercise their discretion tonggathe Applicants'
status to that of VMs; and

Mandamus requiring the Director of Immigrationstreen the Applicants
for refugee status, with respect to persecution theed both in Vietnam
and in China; and

A declaration that under the United Nation's11@6nvention Relating to
the Status of Refugeansd 196 Protocol Relating to the Status of
Refugeesrefugees who have neither been granted natigrmalde facto
nationality by the country to which they fled, rietéheir refugee status
when they flee to another country; and, in the cdigbe small number of
Applicants who have been screened for refugeesstatd found to be
non-refugees, Certiorari to quash the decisiorte@Director of
Immigration and the Chairman of the Refugee StRexgew Board where
the decision was made in contravention of the gions of the 1951
Convention Relating to the Status of Refugews196 Protocol Relating
to the Status of Refugeesd



10.

11.

12.

Certiorari to quash the decision of the Directioimmigration and/or the
Secretary for Security not to classify Mr NguyeramuCuong as a "special
category" Fang Cheng case and to make represergatidacilitate his
resettlement in a third country; and further oemdatively, Mandamus to
compel the Director of Immigration and/or the Seamgfor Security to
make representations to facilitate the resettlernehtr Nguyen Tuan
Cuong in a third country; and

Certiorari to quash the orders of the Direcfdrmonigration to detain the
Applicants purportedly pursuant to s.32(1)(a) ad@B(1) of the
Ordinance and

Certiorari to quash the decision of the Directibimmigration and/or
Security Branch not to release the Applicants @ogaizance when their
removal could not be arranged within a short peraodl, further or
alternatively, Mandamus to compel the Directorrofrligration to
exercise his discretion to release the Applicantsecognizance until their
removal is facilitated; and

Certiorari to quash the decision of the Directibimmigration and/or
Security Branch not to provide the Applicants wiltke opportunity to
make an application for voluntary return to Vietntonhe relevant
Vietnamese authorities, other than in exceptiomalimstances; and
further or alternatively, Mandamus to compel thesbior of Immigration
and/or Security Branch to provide the Applicaniwhe opportunity .0
make an application for voluntary return to Vietntonhe relevant
Vietnamese authorities; and

An extension of time under RSC Order 53 rule)4@.challenge the
decisions and orders in respect of which relisigght, where those
decisions and orders were made more than threensipnbr to the filing
of this action; and

A declaration that detention of the Applicanas been unlawful and that
under theHong Kong Bill of RightsArticle 5(5), the Applicants have a
right to compensation; and

Damages, under RSC Order 53 rule 7, for angger periods in respect
of which it is found that the Applicants were unfally detained; and

Certiorari to quash the decision of officersh@ Immigration Department
and/or the Security Branch to remove the ApplicamiShina as soon as
arrangements can be made; and

By way of interim relief, a stay of proceedingsler Order 53, rule
3(10)(a) so as to prevent the Applicants from béangibly removed from



the jurisdiction until the determination of the &pation for judicial
review herein or until the Court otherwise ordens

13. Such further or other relief as may be just.”

JUDGE WITHOLDS RELIEF

Sears J held: that the appellants were entitldgktscreened
to see if they were refugees; and that the Direztdmmigration’s refusal
to screen them was wrong in law. Neverthelesg,sSkaxercised his

discretion to withhold relief from the appellants.

As for damages, he held that they were not edtiib any
because, “although they were deprived of the oppdtst of having their

refugee status considered”, they “have not beeawfully detained”.

GROUNDS OF APPEAL

The grounds of appeal set out in the Notice gqi&g) read:

“1. The learned Judge, having found that the Darecf Immigration had
failed to comply with his statutory duties under3(1) and/or s.13D(3)
of the Immigration Ordinance, erred in exercisimgdiscretion against
granting the Applicants any relief in that

(1) he wrongly regarded the Applicants as beimlgstmguishable
from illegal immigrants from China (or that theyosiid not be
detained under s. 13D of the Ordinance) whereaetApplicants
were former residents of Vietnam claiming refuge¢us and were
as such entitled to be dealt with under Part IifAhe Ordinance
(Judgment pp.4 and 10)

(2) he was wrongly influenced by what he conceitcede the policy
of the Government to get rid of Vietnamese from gl&ong
(Judgment p.10)

(3) inthe absence of any or adequate evidencdroirastrative
inconvenience he exercised his discretion agdmesfpplicants on
the ground of administrative inconvenience. (Judgnpell)



(4) insofar as it is implicit in the Judge 's reagioat such
administrative inconvenience consists of or inctuthe Director
performing his statutory duties under Part llIAtlé Ordinance,
such administrative inconvenience is irrelevantani$ not
something to which the Learned Judge ought or watesl to
have regard

(5) insofar as the Learned Judge was influenceahlgydelay in
seeking relief by the Applicants, particularly hayiregard to the
fact that any such delay was not culpable, noritvasntended on
behalf of the Crown that the Applicants were gudfydelay
culpable or otherwise.

(6) the Learned Judge failed to recognize thathaicants had a
legitimate expectation to be screened for refugg®s on the basis
of the notice given to them upon their arrival iartg Kong waters
whereupon the Applicants consented to remain ingH¢ong and
submit to detention on the condition that they d&resned for
refugee status. The Director of Immigration wasrbto give
effect to that promise.

2. The Learned Judge erred in finding that detenticthe Applicants
under s.13D(1) of the Ordinance was lawful and thatApplicants
were therefore not entitled to damages in thatding to screen the
Applicants for refugee status the Director of Imratgon has illegally
detained them pursuant to Section 13D(1) of tharfarete because, as
the Learned Judge found, that section authorizestien only for the
purpose of screening and removal if an applicafauad not to be a
refugee after screening and any subsequent appeal.

3. The Learned Judge erred in finding that detenticthe Applicants was
lawful and that the Applicants were therefore ndttked to damages in
that, upon arrival in Hong Kong waters, the Appfitsaonly decided to
remain in Hong Kong and consented to administratetention on the
basis of a Hong Kong government promise that iy thid so, they
would be screened for refugee status and this p@mas broken.

4. The learned Judge erred in refusing to consigeApplicants' claim for
damages notwithstanding his finding that these ispplts were
deprived of an opportunity of having their refugtgtus determined
(Judgment p.12).”

RESPONDENT’'S NOTICE



A Respondent’s Notice has been filed. In itgioal form, it
said that Sears J's judgment should be affirmedronnds other than

those upon which he relied in that:

“(1) The learned judge erred in holding that theeDior of Immigration is
under an obligation to screen the Applicants, at tie wrongly
construed s. 13A of the Immigration Ordinance, Qdfh ("the
Ordinance") as conferring a right in all or anyni@r or previous
residents of Vietham detained under s. 13D of th@#ir@nce to be
examined or screened for refugee status shouldasuatzim be made.

(2) The learned judge erred in finding that the &awment was wrong to
deal with the Applicants under Part IlIA of the @rahce but that, as
they were in fact detained under s. 13D(l) of thidi@ance, he must
assume that the Applicants are former resident8esham and
therefore fall within the ambit of Part llIA. TheeRpondents contend
that the term "resident or former resident of Vairi includes persons
such as the Applicants but the Respondents maititairthe fact that a
person is able to be detained under s. 13D(1) doesesult in a
statutory duty being imposed on the Director of lignation to make a
decision under s.13A of the Ordinance, nor is tla@rebligation on the
Director to screen such a person should a claimefoigee status be
made.

3) The learned judge erred in construing s. 13hefOrdinance, as
amended in 1991, so as not to admit a power tordetaler that section
subsequent to a decision to refuse permissiomtaireunder s. 11 but
instead to require, as a condition precedent t@dveer of detention
under that section subsequent to a refusal, aidedis refuse
permission under s.13A.

4) The learned judge failed to recognize thatragiyt to be screened
accorded to a person who was previously residevitatnam arises
from a legitimate expectation based on the Statewfddnderstanding
with the UNHCR of September 1988 entered into leyHlong Kong
Government and not as a result of any statutory fdwind in the
Immigration Ordinance and, in particular, s. 13AeTRespondents
contend that s. 13A of the Ordinance confers aitstat power, to be
used or not by the Director of Immigration in actamce with his lawful
policy to allow Vietnamese refugees, however eghbl as such, to
legally land and remain in Hong Kong, pending résetent elsewhere.”



On the last day of the hearing, the respondepyiBea to
amend their Respondent’s Notice to add a fifth gtbuThat amendment

was not opposed. And we allowed it. The fifthigrd so added reads:

“(5) In addition to deciding to refuse relief fdret reasons set out, the learned
judge should have also refused relief on the grabatsuch relief
would be futile in that no useful purpose wouldseeved by screening
the applicants due to the acceptance by Chinaecdpiplicants for
settlement and resettlement and in accordancetatlvidence before
the court”

RELIEF SOUGHT ON APPEAL

In the Notice of Appeal, the relief sought on eglds set out
as:

“(1) an order of mandamus requiring the Directomomigration to consider
the Applicants' claim to remain in Hong Kong agfugee in accordance
with Part IlIA of the Immigration Ordinance ("thednance")

(2) an order of mandamus requiring the Directandtfy the Applicants of
his decision regarding their claim to remain in gdfong as a refugee,
and if adverse, to serve or cause to be servetiGeran the Applicants
in accordance with s.13D(3) of the Ordinance

3) further or alternatively, for damages for wrargletention to be
assessed

4) that the costs of the application be taxed@aid by the Respondent.”

ARGUMENTS AND ANALYSIS
Mr Robert Tang QC who leads for the appellantdtdeith

all aspects of their case apart from damages.

Mr Tang’s junior followed, dealing with the quiest of
damages. He accepted that the appropriate caitgeaise it after we

have given our decision on the other questions.



Sections 13A(1), 13D(1) and 13D(3)

Three provisions of the Immigration OrdinancepCHL5,
upon which much argument has been addressed preélent case are
sections 13A(1), 13D(1) and 13D(3).

Section 13A(1) reads:

“ An immigration officer or a chief immigration dstant may permit any
person -

(@ who was previously resident in Vietham and Wwhe been
examined under section 4(1)(ayJ;

(b) who was born after 31 December 1982 and whatberf or
mother was previously resident in Vietnam and was heen
examined under section 4(1)(b),

to remain in Hong Kong as a refugee pending histtlesnent elsewhere.”

Section 13D(1) reads:
“ As from 2 July 1982 any resident or former residef Vietnam who -

(@) arrives in Hong Kong not holding a travel docume&htch bears
an unexpired visa issued by or on behalf of the&aor; and

(b) has not been granted an exemption under segli(s),

may, whether or not he has requested permissimntain in Hong Kong, be
detained under the authority of the Director intsdetention centre as an
immigration officer may specify pending a decistorgrant or refuse him
permission to remain in Hong Kong or, after a deaiso refuse him such
permission, pending his removal from Hong Kong, ang child of such a
person, whether or not he was born in Hong Kongvamether or not he has
requested permission to remain in Hong Kong, msy bé so detained, unless
that child holds a travel document with such a vishas been granted an
exemption under section 61(2).”

And section 13D(3) reads:

“ Where a person is detained under subsectionfidr) @ decision under
section 13A(1) to refuse him permission to remaiklong Kong as a refugee,
such person as the Director may authorize for thipgse shall serve on the
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detained person a notice in such form as the @irenty specify notifying him
of his right to apply for a review under sectior-{B).”

Detention
It is common ground that the appellants are bdetgined
under section 13D(1).

For the respondents, which includes the Director
Immigration (“the Director”) under whose authoribe appellants are
being detained, Mr William Marshall QC contendsythee being detained
under the second limb of the detention power caethin section 13D(1).
In other words, he contends that they are beingimked “after [decisions]
to refuse [them] such permission [and] pendingifflremoval from Hong

Kong.”

Not so, says Mr Tang. He contends that the #gmgslare
being detained under the first limb of that detmfpower, in other words,
“pending a decision to grant or refuse [them] psgian to remain in

Hong Kong.

Mr Marshall submits that the Director was entitte detain
the appellants under section 13D(1) without refg¢ihem permission to
remainas refugees The Director was entitled, Mr Marshall submits,
detain them under section 13D(1) after refusingtipermission to remain
simpliciter. In other words, Mr Marshall submits, the Directas
entitled to deal with the appellants under his gaingower of immigration
control contained in section 11. And that, Mr Maai$ contends, is what

the Director has done.
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Entitlement in law

Mr Tang submits that the appellants, having Westnam,
were entitled in law to have their positions coesatl under the special
power contained in section 13A(1) pertaining tospes previously
resident in that country. Persons like them woh&lsubmits, have that
entitlement unless it is plain that they can ngkmbe Vietnamese
refugees because they had properly resettled eésevidefore arriving

here.

Mr Marshall seeks to counter that by saying thistplain
that they had indeed properly resettled elsewmammely China, before

arriving here.

There is a dispute between the parties as todtomic

Chinese fleeing Vietnam were received in China.

On the evidence, it is certainly plain that bywt least
China so unquestioningly properly resettles suechqes that any such
person arriving here from China nowadays wouldvarshorn of any
Vietnamese refugee status which he or she migleg bage had, so that
section 13A(1) is clearly not the provision unddrei to deal with any
such arriver. (And that, which applies equallynew and repeat arrivers
alike, puts an end to Mr Marshall’s “floodgatesjament.) But is it plain
that the position in China has always been what\wt is, so that all the

appellants must have been properly resettled in&bhefore coming here?
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| am disposed to think that China’s policy towsaedhnic
Chinese fleeing Vietnam would have been a benetvolea from the start.
But policy is one thing and implementation is amothwWhen one has the
displacement of human beings on this scale, tramg$ound to be far
easier said than done. Might it not be the caak tbr one reason or
other, these appellants had not in fact propedgttked in China before

leaving for Hong Kong?

The time it took to persuade China to accept thaok rather
suggests that that might indeed be the case. dye,Mr Marshall, it took
all that time because the appellants had sabo&ifiads to effect their
return to China, doing so by refusing to supplyrmiation about
themselves and even by supplying positively mistgadformation about
themselves. But Mr Tang disputes the allegatiogatiotage. There is no
finding by the judge of sabotage. And there isimg to warrant our

making such a finding.

Mr Marshall concedes that therepswerto deal with the
appellants under section 13A(1). But he deniesthi@e is anylutyto do
so. What he submits about section 13A(1) is wiaglubmits about the
whole of Part IlIA of the Immigration Ordinance, Cd. 15, which part is
headed “Viethamese Refugees” and consists of sscti8A to 13H,
which sections bear out that heading. And thatrssdion (taking it from
paragraph 2.2 of the respondents’ skeleton argynsetitat Part IlIA is

merely “a collection of powers and enabling proms”.
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In this connection, Mr Marshall cites the deamsad this
Court inChan Heung Mui v. Director of Immigratip@ivil Appeal No.
168 of 1992, March 24, 1993, (unreported) dealiity wection 13 of the
Immigration Ordinance, Cap. 115. Section 13 falltside of Part IlIA,;
and it reads:

The Director may at any time authorize a perstw \fanded in Hong
Kong unlawfully to remain in Hong Kong, subjectsiach conditions of stay as
he thinks fit, whether or not he has been conviofetiat offence, and section
11(5), (5A) and (6) shall apply to him as it applte a person who has been
given permission to land in Hong Kong under sectit(i).”

Mr Marshall says that what this Court said thbawt section
13 sheds light on the proper approach now to sedB#(1). The leading
judgment was given by Litton JA, with whose reasgrand conclusions
Mortimer J entirely agreed. Godfrey J gave a juelgimvhich concurred

in the result.

There the Directadid deal with the illegal immigrants under
section 13. So that case is for that reason, qiéet from any other

reason, wholly different from the present one.

The first complaint against the section 13 reffuséhat case
was made on the basis that the humanitarian graound®rward by the
illegal immigrants had not been considered. But. dt3, Litton JA
pointed out that the evidence showed conclusivedy those grounds had

been considered, thus disposing of that complaint.

It was then that Litton JA went on to say thigl(at p. 13):
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Section 13 of the Ordinance imposes no statutioty of any kind upon
the Director, beyond the broad duty falling upom o administer the scheme
of immigration control embodied in the Ordinancelyaand properly.”

So one can see that Litton JA did not say thetice 13

iImposes no duty. Rather, he pointed out that slu¢yr did not go beyond
“the broad duty falling upon [the Director] to adnster the scheme of

immigration control embodied in the Ordinance faahd properly.”

The appellants fled from Vietnam. They appedrawee done
So in circumstances which gave them reasonablegla “Viethamese
refugee” status. It is true that they had spdonhg time in China after
leaving Vietnam and before arriving here. Nevddsg it is not clear
beyond reasonable argument to the contrary thgtithe become properly
resettled in China so that any Vietnamese refuggaswhich they may

have had would have been lost.

Now, take someone who arrives here after fle¥iegnam in
circumstances which gave him a reasonable claivhdtmamese refugee
status. And assume that it is not clear beyonsoregble argument to the
contrary that he had before arriving here lost status by becoming
properly resettled elsewhere. Would refusing éwetonsider his position
under section 13A(1) be in conformity with a brahdy of the kind
described by Litton JA in the passage which | hgweted? | think that it

would not.

Mr Marshall also referred to this passage indotdA’s

judgment (at p. 16):



Assume, for instance, that Hong Kong were to berehelmed by a
great influx of illegal immigrants, as has happemethe past. Is the Director
not at liberty to make removal orders under sed®¢n)(b)(ii) and, after the
period of appeal to the Immigration Tribunal hasgeal, to cause such orders to
be forthwith executed? Is the Director bound togeain the process, in order to
entertain "applications" for the exercise of hisadetion under section 13? Is he
bound to consider every case on "humanitarian gisilibefore deciding to
repatriate the illegal immigrants to China? Hauegard to the scheme of the
Ordinance, this appears to me an extravagant pitaposSection 13 says
nothing about "applications" by illegal immigramts humanitarian or any other
grounds. Section 13 is an empowering provisiowoitild be an odd thing if,
because of the current "humanitarian” practicdefirector, his future powers
of action have become emasculated. A court wousttdte, in construing a
statute, to give it such effect.”

Are those steps so very different from a quicks‘'pr no”
decision under section 13A(1) promptly followedthe event of a refusal,

by a notice under subsection (3) and a review byBibard with no undue

delay being tolerated? | do not think that thes. ar

What about the time which it would have takedéal with
the appellants under section 13A(1) and, in theeekrefusals
thereunder, on review? There is no evidence twghat it would have

taken longer than the way in which they have in bsen dealt with.

And this is also to be borne in mind. If someosguests
permission to remain here as a Vietnamese refugiegipg resettlement
elsewhere but his position is considered withofdéremce to the “refugee”
element of his request, then his request is allmmshd to fail whatever its
true merits. And upon its failure, he becomesléab detention pending
his removal. He will lose his liberty with nothing show for it. So a

proper respect for freedom of movement also carte8ta reason to
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construe section 13A(1) as carrying a duty at leasbnsider thereunder

the position of people like the appellants.

That is how | construe section 13A(1). So, lilke judge in
the court below albeit by a somewnhat different psscof reasoning, |
arrive at the conclusion that the appellants atavnentitled to have their
positions considered under section 13A(1) and tedreed with notices
under section 13D(3) if they are refused permissiotier section 13A(1)

to remain here as refugees pending resettlemeswileése.

Discretion
The remaining question is whether the judge wasfjed in
exercising his discretion so as nevertheless tohweitl from the appellants

relief by way of judicial review.

| am unable to support theasonswhich the judge gave for
so exercising his discretion. There is no nee@d¢de his reasons. They
are indicated by the grounds of appeal which | lgpwated. And they do
not represent the primary basis on which Mr Maishsts us to uphold

theresultat which the judge arrived in the exercise ofdiseretion.

Primarily, Mr Marshall submits that even if the&xtor were
ordered to deal with them under section 13A(1) apeellants would have
no real chance of obtaining his permission thereubtaremain here as
refugees pending resettlement elsewhere. Nor, Ehshall submits,
would they have any real chance of obtaining sweimgssion through a

review before the Board.
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Mr Tang does not accept that the appellants haveal
chance of permission either at the hands of thedbar or of the Board.
Nor does he accept that it is open to Mr Marshadheto run the argument
that they do not. He concedes, however, thaeifafgument is open to
Mr Marshall and if it be true that the appellanésé no real chance of
permission from either quarter, then it would bprapriate for us to
exercise our discretion so as to refrain from cdhmgethe Director to

deal with the appellants under section 13A(1).

That concession is, in my view, correctly madée courts
never take any infringement or denial of a leggitilightly. But ifitis
clear that no useful purpose would be served bigigldntervention, then
the courts will not intervene. If the appellantvé no real chance of
getting anything worthwhile out of our steppingaimd it would only

prolong their detention here, then we should reffeam stepping in.

Would the appellants have a real chance, evemnlyfa slim
one, of obtaining what they want at the hands efirector or, if
necessary, of the Board in the event of their bdeajt with by the

Director under section 13A(1)?

The following scenario is that one which | corsidt least
probable in that event. The Director will say thaén assuming that they
had acquired and still retain Viethamese refugatist there is no
prospect of any country other than China acceptiegappellants for
resettlement. China and China alone will accegtrth Since they do not

want to go back to China even though China willegt¢hem, he will say
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that the permission which they seek under sect8(1) is permission to
remain pending resettlement in any country othan tGhina. But since
no other country will accept them, he will refukern permission under
section 13A(1). Instead, he will detain them unsksstion 13D(1) after
such refusal and pending their removal from Hongd<oAnd then he

will order their removal from Hong Kong under seatil3F (which
provides that he “may at any time order any Vietas@refugee or person
detained in Hong Kong under section 13D to be resddvom Hong

Kong”). In other words, he will send them baclkCieina.

Then the Board, if the matter is brought beforevill say that
the Director’s decisions did not turn on refugestist. Rather they were
made assuming such status in the appellants’ favAnd so it, the Board,

cannot or should not intervene.

And if that is how the appellants fare at thedsaof the
Director and of the Board, | see no real prospéthar obtaining leave to

apply for judicial review of the Director or the &al’'s decisions.

It comes down, therefore, to this: is the scenatiich | have

described as at least probable in truth inevitable?

All things considered, | do not think that on@ ¢ so far as
to say that it is inevitable. Unless one assurmatthe Director’'s mind is
closed and will remain closed - which | do not assu things are not as

clear-cut as that.
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Mr Marshall also relies on delay and detrimengdood
administration. | would not withold relief on eghof those bases. The
appellants did not sit on their rights. They wenaware of them. So was,
as it happens, the Director despite all the ledaice so readily available
to him. And as for good administration, | thinlkatht is dealing with the
appellants otherwise than in strict conformity wtle law which would,

in all the circumstances, be detrimental to goadiadstration.

Accordingly, | would not withold relief from thappellants. |
am well aware that it is no kindness to bolstehapes which are likely to
be dashed. But the appellants will appreciate #ittough | stop short of
saying that they have no chance, | have warned thatitheir chances are
slim. They wish to exercise their entitlement unsksction 13A(1). And |

see no sufficient warrant for witholding that eletiment from them.

RESULT
In the result, | would allow each appellants’ eplpand order

by mandamus

(i) that the Director deal with each appellant urgktion
13(A)1, either giving or refusing him or her persiem to
remain here as a refugee pending resettlement leésepand

(i)  that in the event of any refusal of such pession, the
Director serve on each person so refused a natideru
section 13D(3) of his or her right to apply foreaiew under
section 13F(1).
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As to costs, | would make an order nisi for cast&vour of

the appellants here and below.

That leaves only the question of damages. la tiaes
appellants wish to pursue the appeal against thgejs refusal to award
them damages, a course which | am not to be takba encouraging
them to take, | would: (i) give them liberty to &akut a notice of motion,
by 12 noon on Friday, March 1, 1996, at the latestthis Court’s
directions as to the disposal of that appeal, ginisg them the three
weeks which they asked for; and (ii) order thatsappeal do stand
automatically dismissed if no such notice of motmiaken out by that

deadline.

Finally, | thank counsel on both sides for trassistance in

this difficult and distressing case.

Mortimer JA:

This is an appeal against the decision of Sedte &xercised his
discretion to refuse relief on judicial review tet228 applicants who
applied to strike down the decision of the Direcbimmigration (the
Director) under s.13E of the Immigration OrdinanCap.115 to remove

them from Hong Kong to China. Section 13E(1) pregid

“The Director may at any time order any Vietnamesagee or person detained
in Hong Kong under section 13D to be removed froom¢iKong.”
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The facts
The appeal is complicated by the number of appts

However, it suffices to say that each applicargioglly left Vietham

many years ago and has since resided in Ghinaetween 5 and 10 years
before coming to Hong Konéreadhy—mMost left Vietham between 1978
and 1979n consequence of thebefore-and-duringSimo-Vietnam War.
Theyeacharrived in Hong Kong between 1990 and 1994f@sner or

‘previous residents of Vietham, claiming refugee statusrderto take

advantage of the preferential treatment given eseharrivingherein

HengKeongfrom Vietnam Altheugh-each-had-spentbetween-5-and 10
i China bef of inallv : they

eachclaimed not to have loshis or hertheistatus as refuges
consequent upoany ‘resettlement’ in China. (See Atrticle 1E of the

International Convention on Refugees.)

On arrival in Hong Kongach wasthey-wem@xamined under
s.4 of the Ordinance and the clainbto arefugee must havehenbeen
considered. Clearleverytheirclaim was rejected becausey-were

refusedpermission to land angfused-permissioto remain in

Hong Kong under s.11 of the Ordinangas refused

Detention in Hong Kong

It is conceded thatachal-thapplicans-are is &ormer
residens’ of Vietham orwaswerea ‘previously residerst there-in
Viethram(or a childwere-chidrenf onejthose-who-wemnithin the

meaning of Part IlIA of the Ordinance. Consequeritigy wereall



detained under s.13D(1) as former residents. Tlegart part of

s.13D(1)this-sectioprovides:

“... any ... former resident of Vietham ... may, whetbemnot he has requested
permission to remain in Hong Kong, be detained uttue authority of the
Director ... pending a decision to grant or refusa permission to remain in
Hong Kong or, after a decision to refuse him suetnpssion, pending his
removal from Hong Kong ...”

It IS convenient to refer at this stagetoeThere tare other

provisions relied upon by the applicants:

and

“13A(1)

“13D(3)

An immigration officer ... may permit any gEn—

(@) who was previously resident in Vietnam and \whe been
examined under section 4(1)(a); ...

to remain in Hong Kong as a refugee pending histtlesnent
elsewhere.”

Where a person is detained under subse tipafter a decision
under section 13A(1) to refuse him permission toai in
Hong Kong as a refugee, such person as the Direcgr
authorize for the purpose shall serve on the dethperson a
notice in such form as the Director may specifyfgioig him of
his right to apply for a review under section 13F(1

The review under s.13F(1) is a review of the sieai that he

may not remain in Hong Kong as a refugee by theigred Status Review

Board(RSRB)

So, the Director refused the applicants permmstaemain
under s.11(notunders.13A) and detained them under s.13D(1)

exercising the power to detain after a decisiorefose permission had
been made@endingremeovatfrom-HeongKenghey were therefore
detained as non-refugedsterwardsSave-in-the-case-of 5-applicants who
join-these proceedings-only-to-claim-damagesnotice-were wagiven
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under s.13D(3) and me-wasoffered ofa review by th&RSRB was
madeRefugee-Status-Review Bobhelfore the Director exercised his

powers under s.13E to order their removal to China.

The applicants’ case

Mr Robert TandQCQE with Mr Dykesfor the applicants,
submit that the judge was right to find that they rmer residents of

Vietnam, subject to Part IlIA of the Ordinance @spect of whom the

Director has exercised his powers under s.13Ddhelh had been wrongly
deprived of a notice under s.13D(3) and a revieuhe\R SRBRefugee
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He was right therefore to find that the exercicthe power

under s.13E to remove the applicants without affmydhem a review was

unlawful but, counsel submit that the judge wasnarto refuse relief in

the exercise of his discretion.

In summary, they say that it was not open to thgeuto

assume without argument that the applicants webe quated with

Chinese illegal immigrants; he was not entitle¢katoe into account

Government policy on the return of non-refugeegiginany and he

ought not to have given such weight to applicants'delayin bringing

proceedingsvhen the Director’s decision was plainly unlawfabahe

applicants had been held in cldssmps without readily available legal

advice. Finally, they contend that relief would betfutilebecause, if

some of the applicantgefound to have refugee status, they would have a

chance of being resettled elsewhere than China.

The Director’s case

The Director, through Mr Marshall QC, submits ttied

judge was wrong in holding that the applicants baen refused

permission under s.13A. He contends that the Doreghs entitled to

exercise his powers to refuse permission underantilthen to detain

under s.13D(1) without reference to the exercisengfpowers under
s.13A. He submits that the amendment to s.13D(19898 to remove the

words‘as a refugeefrom this subsection was for the very purpose of

empowering the Director to detain after refugogegmissiorto remain

under either s.11 or s.13A.
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-Previouslythe-seetien s.13D(Tpad:

“... pending a decision to grant or refuse him pesmis to remairas a refugee,
or..”
So, Mr Marshall submits that the Directoinde nohas—not

made-decision to refuse permission to remairHong-Keng-as-arefugee
under s.13Apnly a refusal under s.11, thereforethere-has-heaefusal

YD
waw AN

reo rights or duties

under s.13D(3) have arisen and the applicants haveht to a review by

the RSRBRefugee-Status-Review-Boafibnsequently, he contends that

the Director exercised his wide powers under s.18Eremove the

applicants lawfully.

Mr Marshall also submits that in any event theggid refusal

to grant relief was a proper exercise of his disone Alternatively, he

saysthis Court should exercise its own discretion foige relief on the

grounds that it would be futile for these applicatat be given a revievA

reviewwould simplyraisefalse hopes because even if an applicant were

screened in as a refugee, the Director could anddsill lawfully

remove him to China for resettlement.

Refusal of permission to remain in Hong Kong as aafugee and s.13A

One must have sympathy for the Directdifgculties.
Reacting to changing circumstances and decisiottseatourt, the
Ordinance — and particularly s.13D — has been ae@mpiecemeal.

Whereas | have little doubt that in removing thededas a refugee’ from



- 30 -

s.13D(1), it was the intention to widen the powedeétain after a refusal
to allow a person who has arrived in Hong Kongatmain here under s.11

as well as a refusal under s.13Amy judgmentButhis does not assist

the Director when the amended section is readamtiole context of the

Ordinance.

_ Once itis accepted — as it is — that the Direvtas
justified in treating these applicants as fallinghm the provisions of Part
[IIA and therefore entitled to the advantageouattreent accorded to
those from Vietnam, certain consequences follovstfFihey all arrived
claiming to be refugees from Vietnaand-—Fhey-alasked for permission
to remainn-Hong-Kengas refugees. They were refused permission to
remain under s.11 but it is impossible to avoiddbeclusion that
permission-that-bpecessary implicatiodoes not dictatthat in these

circumstances-they were refused permission to remain as refugeesru

s.13A as well.

Although the interpretation of s.13D as amendeubit easy,
it is my conclusion that each applicant has bearsesl permission to
remain in Hong Kong as a refugee under s.13A aacktore that each is
entitled to a notice under s.13D(3) and a reviewhat decision by the
RSRB. Of this, they have been deprivedma facieeach is entitled to a
review before the Director exercises his power usdE3E to remove

them to Chinalt follows thatl agree with the judge that the Direcsr’

decision to remove them to China is unlawful.
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Discretion

i udicial revi i ondhe judge
decided-taefusel relief in his discretion on the grounds

(a) that the applicants should not have been detainddru
s.13D as properly regarded they are Chinese illegal
Immigrants

(b) that theywho should be returned to China in

accordance with Government poliend
(c) +Alseiherefusedrelidihat the substantial delay in
bringing the proceedings was prejudicial to the

Government and contrary to good administration.

Although | have sympathy to the judge’s tentatnew upon
the applicability of Part IlIA of the Ordinance timese applicants in the
absence ofirgumentsubmissions-and-formy-dahink it was not open
to him to exercise his discretion on the basis tikase applicants were to

be regarded as illegal immigrants from ChiAgo, where there has been

an unlawful decision which affeclandamental rightée was wrong to

refuse relief to support Government policy.

On delayhethejudgavas on firmer ground. It is hard to
believe that each of these applicants wetelly unaware of higossible
rNghtioa—seresningprocecs apel mawore of the foct e bivore paf
being-accordetiearing before thBSRB-review-boardrurthermore, 23
,000 persons in similar circumstances have beemmeduo China without
being accorded the ‘screening processeHainrhywould be detrimental

to good administration should any substantial nunolbéhese people
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come to Hong Kong to seek to enforce their righthia |ate stage when
the-cases-dess than 250 now remain here. Nevertheless, itdvoe a
harsh decision to deprive them of a right of reveawthe grounds of delay
when access to legal advice in closed camps mustheen limited. | am
satisfied that the judge’s exercise of discreti@siawedfraudand that it

falls to this Court to consider the exercise othsion afresh.

Clearly, even if justice requires that the detaglisregarded,

relief ought not be given if it will serve no uskfurpose.

As | see it, the position is this. | accept ttingre is a chance
that some of the applicants will be able to essilthat they left Vietham
long ago as refugees and that in spite of theyrist&€hing-they-have-not

resettled-there within-the - meaning-of the Conventindhave not lost
their refugee status. Will the granting of rekesistany suchapplicant?

ltsueh-persons——n-considering-thissinecessary to turn first to the

Director’s powers under s.13E. Of course, he mustatse those powers
bona fideandwithin the law-and-he-must-exercise-thémna-fide None

of the applicants claims that he is a refugee f@rma. China has

undertakennot only to take the applicantsick;ibut also to accord each

household registration with all that entaflsguestion-israised-bMr

Dykesquestionsferthe-apphecantthether these undertakings will be
fulfilled. But asthey-ara@indertakings by a sovereign powandthere is

no reason thelievethinkthatthey-the-undertakingmill not be honoured

once the administrative process has been completed.
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In these circumstances even if an applicantf@@éd
refugee status it seems to me that the Directavegps under s.13E are
wide enough for him to order the removal of thatspa to Chinavithout
delaynow that China has agreed to accept him. As a foresdent of
China whom China is prepared to take back and daagints, the chances
of him being resettled in any other part of the ldavithin a reasonable

time —or at all— must be so remote that they can be ignored.

Nor do | take the view that the circumstancehere

caneodldbe any reasonable grounds for the person concéorssek to
avoid being returned to Chinander the Director's—ndeed,t+have-deubts

O \/ CA - O C w CA WV O

Fhe-exercise-of-thpower under s.13Es-notsubject-to-that-condition.

AwaRw Ci

For these reasonsam satisfied that any relief granted to the

applicants would serve no usual purpose and wanllglraise false hopes
of future resettlement elsewhere than Chinveould dismiss-these-appeals
andexercise my discretion to refuse reliefalthough omstherdifferent

grounds to those relied upon by the judgeand | would dismiss these

appeals

Damages

It is unlikely that any question of damages arilse but we
have not heard submissions on the matter. | ameobthat we should

make the order proposed by Bokhary JA.
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Mayo JA:

For the reasons which have been given by Bokhaignil
Mortimer JA | have no doubt that Sears J was riigltbming to the
conclusion he did that the Director of Immigratiwas exercising his
powers under Part llIA of the Immigration Ordinari€ap 115 when he
issued the Notices of Detention under s13D(1) ef@ndinance in relation

to these applicants.

On the basis of the facts which were before Sgafter these
applicants landed in Hong Kong they claimed to etndmese Refugees.
It was undoubtedly incumbent on the Director tostder their

applications pursuant to Part IlIA of the ImmigoattiOrdinance.

Where such a claim is made the person makinglée ¢s
entitled to have a determination of their claimafugee status. If they are
not satisfied with this determination there isghtiof appeal to a Refugee

Status Review Board.

However Sears J declined to grant the relief sbugthe
application for judicial review which was beforerhi This was on the

basis of the exercise of the discretion reposddm

At pages 10 and 11 of his judgment he gives lasaes for
exercising his discretion in the way he did. Heegithree reasons which |

think can shortly be summarised as follows:-
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1. He disputes the Decision of the Director tadethe
applicants under s13D of the Ordinance. As thdicgms
had stayed in China for a considerable periodno¢ tafter
leaving Vietnam and prior to their arrival in HoKgng
the judge did not think that the applicants shddde

been considered by the Director as being refugees.

2. According to Sears J it was the policy of thengl Kong
Government to remove as many illegal immigrants as
possible from Hong Kong. He did not think thatraup
of people such as the applicants should be alladwed
remain here.

3. Delay in making the application.

At the conclusion of the reasons he gave for ¥egaese of his

discretion he said:

| am not saying that the rule of law is subsentito administrative
convenience because the rule of law must prevdildthough | have held
that legally speaking these persons who are trest&tdetnamese refugees
were entitled to be screened, nevertheless, onelraus regard to all the
surrounding circumstances of a particular case.

I am mindful of the harrowing stories told by $kepersons. | am
naturally very sympathetic to them. On the otherd) | must still do my
duty as best | may and decide whether | shouldceseemy discretion in
favour of this small group, knowing that the bufkloe people have been
dealt with in a completely different way and halready been resettled in
China.

| consider that it would be prejudicial to thevdmment. The
screening process would have to be re-operatedreMould be a
substantial period of time for this to be operated], in my judgment |
should not grant any of these persons the ordeyssiiek and so in the
exercise of my discretion, | refuse their applicas for judicial review.”
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With the exception of the third reason given nantleé delay in
making the application | do not think that any loé bther reasons given

were valid justification for this exercise of distion.

1. The applicants claimed refugee status. In ey they
were fully entitled to do so and they had a righh&ave
this claim determined pursuant to the provisions@med

in Part IlIA of the Ordinance.

2. With respect to the learned judge the reasergiies here
are over simplistic. It is not the policy of theity Kong
Government to remove illegal immigrants in the mamn
described in the judgment. The Government hasweahe
policy towards Vietnamese Refugees and the Director
must validly exercise the powers reposed in himeand
Part llIA.

In so far as the judge’s summary of his reasopgids upon

administrative convenience | think he has miscorextthe position.

In as much as the matters referred to were of@eyance what
had to be considered was whether a case could the ouwd that if the

relief sought was granted this would be prejuditoagood administration.

There was insufficient evidence before the judgertable him

to arrive at this conclusion.
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As it would appear that the judge wrongly exertibes
discretion it is our duty to interfere with it aattempt to exercise it

correctly.

In my opinion the relief sought should not be ¢geanas on the
evidence which was before the judge it is ineviabht if the screening
process were to be undertaken now or in the foeddeduture the
applicants would have no chance at all of obtaiqegnission to remain

in Hong Kong and be settled in a country other tGama.

Evidence was adduced that China was made a corantitin
accept these applicants for settlement in Chinladicg a statement that
they would be entitled to be registered so as tainbull rights of

residence.

Mr Dykes for the applicants submitted that haviegard to the
treatment some of these people received when tleey i China it was
definitely within the realms of possibility thaiReview Board would

conclude that an applicant should not be requivexkttle in China.

He further argued that it was one of the tenesuch
applications that where there was any possibility cefugee obtaining
asylum in another country consideration would hegito all of the
circumstances and that it was not inevitable thatapplicants would have

to be settled in China.
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With respect | do not consider this to be a réalsssessment of

the situation.

Having regard to the solemn commitment which r@as been
made by China | do not believe that any other agunbuld now offer

asylum to these applicants.

Also it is difficult to imagine that the Directarould permit the
applicants to remain in Hong Kong awaiting resetdat elsewhere in the

light of the offer made by China.

In my view were we to order that the screeningcpss was to be
proceeded with there could be only one result.t Waauld be that the
applicants would not be permitted to remain in H&wyg while

attempting to obtain asylum elsewhere.

| find myself in agreement with Sears J on thestjoa of delay.
Even taking cognisance of the unfortunate situat@se applicants find
themselves in the substantial delay which had oedunas not been
justified and this of itself would be a good grodnddeclining to grant

the relief sought.
For the reasons given | am of the view that thiefreought
should not be granted and that the appeal shoutlisb@ssed. As to

damages | agree with the proposal suggested byd3pkiA.

Bokhary JA:
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By a majority, therefore, the appeal is dismissaek to the
extent that it is against the judge’s refusal taairthe appellants

damages.

As to the appeal against such refusal, we: (& ¢ine
appellants liberty to take out a notice of motiby,12 noon on Friday,
March 1, 1996, at the latest, for this Court’s dii@ns as to the disposal of
the same; and (ii) order that it do stand autoraliyiclismissed if no such

notice of motion is taken out by that deadline.

If the appeal against such refusal proceeds;dkts of the
appeal as a whole will be dealt with after the abpgainst such refusal

has been decided.

And if it is automatically dismissed because ntiae of
motion for directions as to its disposal is taken oy the deadline for
doing so, the costs of the appeal as a whole witldnalt with after

argument on a date to be fixed in consultation wahinsel’s diaries.

Whatever else may be done as to costs, therdevdin order

for legal aid taxation of the appellants’ own costs

(K Bokhary) (Barry Mortimer) (Simaviayo)
Justice of Appeal Justice of Appeal idesdf Appeal
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