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Applicable law

Background

1. During the period under review, the Commission notes that the intensity and
duration of the conflict continued to meet the legal threshold for a non-international armed
conflict.” With this determination, the Commission applied international humanitarian law,
including article 3 common to the four Geneva Conventions of 12 August 1949 (“Common
Article 3”), in its assessment of the actions of the warring parties during hostilities in
Aleppo between 21 July 2016 and 22 December 2016.

Legal regimes in effect

2. The applicability of international humanitarian law (IHL) does not replace existing
obligations under international human rights law (IHRL). Rather both regimes remain in
force and are generally considered as complementary and mutually reinforcing. Where both
IHL and IHRL apply, and can be applied consistently, parties to a conflict were obligated to
do so. In situations where IHL and IHRL were both applicable, the commission deferred to
the application of IHL under the principle of lex specialis.? The specific applicability of
each regime is briefly reviewed below.

International human rights law

3. At all times relevant to this report the Syrian Arab Republic was party to the major
United Nations human rights treaties and a number of optional protocols.® The Syrian

See, e.g., ICTY, The Prosecutor v. Dusko Tadic, Judgment, 1T-94-1-T, 7 May 1997, at paras. 561-
568; see also ICTY, The Prosecutor v. Fatmir Limaj, Judgment, IT-03-66-T, 30 November 2005,
para. 84.

See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996
[hereinafter “ICJ Nuclear Weapons”]. The International Court of Justice ruled that THL is lex
specialis vis-a-vis IHRL during armed conflicts. The parties must therefore abide by the legal regime
which has a more specific provision on point. The analysis is fact specific and therefore each regime
may apply, exclusive of the other, in specific circumstances. The Human Rights Committee generally
concurs with this view as set out in the General Comment No. 31 to the ICCPR. “The Covenant
applies also in situations of armed conflict to which the rules of international humanitarian law are
applicable. While, in respect of certain Covenant rights, more specific rules of international
humanitarian law may be specially relevant for the purposes of the interpretation of Covenant rights,
both spheres of law are complementary, not mutually exclusive.”

The International Covenants on Civil and Political Rights and on Economic, Social and Cultural
Rights were ratified by the Syrian Arab Republic in 1969, the same year it ratified the Convention on
the Elimination of All Forms of Racial Discrimination. The Syrian Arab Republic is also party to the
Convention on the Elimination of Discrimination against Women which it ratified in 2003, the
Convention against Torture and other Cruel, Inhuman or Degrading Treatment and Punishment in
2004 and the Convention on the Rights of Child in 1993. The Syrian Arab Republic ratified the
Optional Protocol to the Convention on the Rights of Child on the involvement of children in armed
conflict in 2003. The Syrian Arab Republic has not ratified the Convention on the Non-applicability
of Statutory Limitations to War Crimes and Crimes against Humanity.
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Government did not declare a state of emergency nor otherwise seek to derogate from any
of the aforementioned obligations which consequently remained in effect throughout the
battle for control over Aleppo city, irrespective of the applicability of other legal regimes.*

4, All branches of the Syrian Government were therefore bound to respect, protect,
promote and fulfil the human rights of all persons within its jurisdiction. The obligation
included the right to afford an effective remedy to those whose rights were violated
including the provision of reparations and to investigate and bring to justice perpetrators of
particular violations.® The Syrian Arab Republic was also bound by relevant rules of IHRL
which form a part of customary international law, such as the absolute prohibition against
torture.

5. Non-state actors and IHRL: Non-state actors (“armed groups”) cannot formally
become parties to international human rights treaties. Armed groups were nevertheless
obligated to respect the fundamental human rights of persons forming customary
international law, in eastern Aleppo city, where such actors exercised de facto control.® The
Commission therefore examined allegations of human rights violations committed by the
Syrian Government as well as abuses of customary international human rights norms
perpetrated by armed groups operating in eastern Aleppo city.

International humanitarian law

6. Throughout the reporting period, IHL remained binding on all warring parties.’ Its
applicability had been triggered when hostilities met the threshold criteria of “armed
conflict.”® IHL comprises the four Geneva Conventions of 12 August 1949 as well as its
Protocols | and Il and an array of other instruments and customary principles that protect

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 1.C.J. Reports 2004, p. 178, paras. 105-106, “[t]he protection offered by human rights
conventions does not cease in case of armed conflict.” See also 1CJ Nuclear Weapons, statements
concerning IHL as lex specialis, supra note 2, at para. 25.

See Human Rights Committee, General Comment No. 31 on The Nature of the General Legal
Obligation Imposed on State Parties to the Covenant (2004), at paras. 15-19. In this General
Comment, the Human Rights Committee considered that the duty to bring perpetrators to justice
attaches in particular to violations that are criminal under domestic or international law, torture and
similar cruel, inhuman and degrading treatment, summary and arbitrary Kkilling and enforced
disappearance; see also the Basic Principles and Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, adopted by the General Assembly in December 2005, and the
Updated Set of Principles for the Protection and Promotion of Human Rights through Action to
Combat Impunity (which were recognised in a consensus resolution of the Commission on Human
Rights in 2005).

For a more expansive view of the application of IHRL, see Andrew Clapham, Human Rights
Obligations of Non-State Actors (Oxford, Oxford University Press, 2006). To similar effect, see
Report of the Secretary-General’s Panel of Experts on Accountability in Sri Lanka, 31 March 2011,
para. 188, available at http://www.un.org/News/dh/infocus/Sri_Lanka/POE_Report_Full.pdf.

“[T]t is well settled that all parties to an armed conflict, whether States or non-State actors, are bound
by international humanitarian law, even though only States may become parties to international
treaties.” See Prosecutor v. Sam Hinga Norman, Special Court for Sierra Leone, case SCSL-2004-14-
AR72(E) (31 May 2004), at para. 22. Common Atrticle 3 of the Geneva Conventions itself states that
“each party . . . shall be bound”.

The Commission first determined the existence of a non-international armed conflict in the Syrian
Arab Republic beginning in February 2012. See, e.g., A/HRC/21/50.
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civilians and other categories of persons from deliberate targeting and seek to limit the
effects of armed conflict on the most vulnerable.’

7. The Syrian Arab Republic is a party to the Geneva Conventions and its Protocol I, as
well as to several other IHL instruments concerning weaponry and mercenaries.'® The
Syrian Arab Republic has not, however, ratified Protocol Il to the Geneva Conventions
which is specifically applicable during non-international armed conflicts. A number of
provisions of customary IHL nevertheless apply to non-international armed conflict and
must be respected when the threshold of non-international armed conflict is met. The
Commission took note that a non-international armed conflict developed in the Syrian Arab
Republic during February 2012 which triggered the applicability of Common Article 3 as
well as customary law relevant to non-international armed conflict.*!

8. As the Security Council underlined in Resolution 1325 (2011), it is essential for all
States to apply fully the relevant norms of IHL and IHRL to women and girls, and to take
special measures to protect women and girls from gender-based violence during armed
conflict.*?

Violations

The right to life

9. Various treaties, resolutions, conventions, and declarations adopted by United
Nations bodies contain provisions relating to specific types of violations of the right to life.
Under IHRL, the right to life is most prominently recognised in article 3 of the Universal
Declaration of Human Rights, noting that “[e]veryone has the right to life, liberty and
security of person.” Article 6 of the International Covenant on Civil and Political Rights
(“ICCPR?”) also recognises the inherent right of every person to life, noting that the right
“shall be protected by law” and that “no one shall be arbitrarily deprived of life.” The right
to life of persons under the age of 18 and the obligation of States to guarantee the
enjoyment of this right to the maximum extent possible are both specifically recognized in
article 6 of the Convention on the Rights of the Child.

One repository of the principles of customary IHL can be accessed in Customary International
Humanitarian Law (3 vols.), by Jean-Marie Henckaerts and Louise Doswald-Beck for the
International Committee of the Red Cross, (Cambridge, Cambridge University Press, 2005) (ICRC
Study).

The Syrian Arab Republic is a party to the following treaties: The Protocol for the Prohibition of the
Use of Asphyxiating, Poisonous or other Gases, and of Bacteriological Methods of Warfare (1925);
the Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field
(1929); the Convention for the Protection of Cultural Property in the Event of Armed Conflict (1954)
and its Protocol(1954); the International Convention against the Recruitment, Use, Financing and
Training of Mercenaries (1989).

See supra note 8.

See Security Council resolution 1820 (2008).
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10.  Moreover, the ICCPR provides that exceptional circumstances such as internal
political instability or any other public emergency may not be invoked to justify derogation
from the right to life and security of person.®

The right to food

11.  With respect to right to food, the legal obligations of states are set out in the
International Covenant on Economic, Social and Cultural Rights (“ICESCR”).* The
Committee on Economic, Social and Cultural Rights in General Comment No. 12 also
defined the obligations that States parties have to fulfil in order to implement the right to
adequate food at the national level. The obligation to respect existing access to adequate
food requires states not to take any measures that result in preventing such access; the
obligation to protect requires measures by the state to ensure that enterprises or individuals
do not deprive individuals of their access to adequate food; the obligation to fulfil
(facilitate) means the State must pro-actively engage in activities intended to strengthen
people’s access to and utilisation of resources and means to ensure their livelihood,
including food security; and whenever an individual or group is unable, for reasons beyond
their control, to enjoy the right to adequate food by the means at their disposal, States have
the obligation to fulfil (provide) that right directly. This obligation also applies for persons
who are victims of natural or other disasters.

The right to water

12.  The human right to water is explicitly and widely recognised through several
international human rights treaties, declarations, and numerous other standards.*® As noted
in General Comment No. 15 of the International Covenant on Economic, Social and
Cultural Rights (ICESCR), “[t]he human right to water entitles everyone to sufficient, safe,
acceptable, physically accessible and affordable water for personal and domestic uses. An
adequate amount of safe water is necessary to prevent death from dehydration, to reduce the
risk of water-related disease and to provide for consumption, cooking, personal and
domestic hygienic requirements.” One-hundred and twenty-two UN member states
acknowledged the right to water in GA resolution A/64/292.*° Intentionally attacking,
destroying, removing or otherwise rendering useless objects which are indispensable to the
surviY?aI of a besieged civilian population, including water stations, is prohibited under
IHL.

Education

13.  As defined by General Comment No. 13 of the United Nations Committee on
Economic, Social and Cultural Rights, “education is both a human right in itself and an
indispensable means of realizing other human rights. As an empowerment right, education
is the primary vehicle by which economically and socially marginalized adults and children
can lift themselves out of poverty and obtain the means to participate fully in their
communities.”

International Covenant on Civil and Political Rights, United Nations, Treaty Series, vol. 999, p. 171
[hereinafter “ICCPR™], at art. 4, para. 2.

International Covenant on Economic, Social and Cultural Rights, United Nations, Treaty Series, vol.
993, p. 3 [hereinafter “ICESCR”], at art. 2.

See, e.g., Human Rights Council resolution 18/1 on the human right to safe drinking water and
sanitation.

General Assembly resolution 64/292 on the human right to water and sanitation.

International Committee of the Red Cross (ICRC), Customary International Humanitarian Law,
2005, Volume I: Rules [hereinafter “ICRC Rule”], at Rule 54.
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14.  The legal obligations of Governments concerning the right to education consist of:
(i) the duties found in article 2.1 of the ICESCR; and (ii) the more specific obligations to
recognise, respect, protect and fulfil this and other rights. The obligation to fulfil
incorporates both an obligation to facilitate and an obligation to provide.

15.  Moreover, under IHL, schools may only be the object of attack by warring parties
when used for military purposes, and such attacks require prior warning when the school is
located in a densely populated civilian area.'®

Unlawful Killing

Arbitrary deprivation of life

16.  IHRL strictly prohibits the arbitrary taking of life, a restriction that bars state actors
from Killing a person outside a legitimate and legal basis for doing so. Outside of situations
of armed conflict, those legitimate bases are twofold. First, when a fully-fledged judicial
process in line with international standards has been followed, or second, in the most
narrow of circumstances, where a person’s life is under imminent threat.

17.  Moreover, a state-sponsored deprivation of life will be arbitrary in the legal sense
unless it is both necessary and proportionate. Therefore, when a state actor employs lethal
force it must be in order to protect life (i.e., it must be proportionate) and there must also be
no other means available, such as capture or incapacitation, to curtail that threat to life (i.e.,
it must be necessary). Only under these limited circumstances could the resort to lethal
force by the State be deemed legal.

18.  In situations of armed conflict, whether the taking of life is considered arbitrary is
determined by the application of the lex specialis, namely IHL.*® Any deprivation of life
therefore deemed unlawful under IHL and does not meet the criteria set out above also
constitutes a violation of the right to life.

Murder as a war crime

19.  In specific circumstances, killing another person during an armed conflict constitutes
the war crime of murder. The war crime of murder is a recognised offense under customary
international law and during a non-international armed conflict has been codified in the
Rome Statute.?® Murder is committed upon the intentional killing of a protected person in
the context of an armed conflict when the perpetrator is aware of the circumstances of the
victim and the conflict itself.

Attacks on protected persons and objects; indiscriminate attacks

20.  IHL prohibits the intentional targeting of civilians in both international and non-
international armed conflicts. Parties to the conflict in Aleppo city had an obligation to
distinguish at all times between those taking part in hostilities and the civilian population,
and to only direct attacks against military objectives. Referred to as the “principle of
distinction”, this principle has been recognised as “intransgressible” under customary
international law.?*

Ibid. at Rule 20.

See ICJ Nuclear Weapons, supra note 2, at para. 79.

General Assembly, Rome Statute of the International Criminal Court (last amended 2010), 17 July
1998, at art. 8 (2) (c) (i)-1.

ICJ Nuclear Weapons, supra note 2, at para. 25.
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21.  Attacks on places where both civilians and fighters may be found are prohibited if
they are not directed at a specific military objective, or if they use methods or means of
combat which cannot be directed at a specific military objective.? It is prohibited to launch
an attack which may be expected to cause incidental loss of civilian life, injury to civilians,
and/or damage to civilian objects which would be excessive in relation to the anticipated
concrete and direct military advantage.”®

22.  Customary IHL establishes that all “parties to the conflict must take all feasible
precautions to protect the civilian population and civilian objects under their control against
the effects of attacks.”® Each party to the conflict must, to the extent feasible, avoid
locating military objectives within or near densely populated areas.”® Each party to the
conflict must, to the extent feasible, remove civilian persons and objects under its control
from the vicinity of military objectives.?

23.  Customary IHL also incorporates specific protections for places of worship,
including mosques. It is prohibited to commit an act of hostility directed against places of
worship which constitute the cultural or spiritual heritage of peoples.?

Arbitrary arrest and unlawful detention

24.  Article 9 of the ICCPR prohibits arbitrary arrest or detention of individuals,
providing that that “no one shall be deprived of liberty except on such grounds in
accordance with such procedures as are established by law.” Persons arrested are to be
informed at the time of arrest of the reasons for the arrest and promptly informed of any
charges.®® Anyone arrested or detained on a criminal charge is to be brought promptly
before a judge or other officer authorised by law to exercise judicial power and is entitled to
trial within a reasonable period or release.?® Persons have a right to take proceedings before
a court for the purposes of reviewing the lawfulness of detention and to be released if the
detention is unlawful.*® The term <“arbitrary” must be considered in terms of
appropriateness, proportionality, and reasonableness.® Lawfulness of detention is to be
considered as both lawfulness under domestic law and lawfulness under international law.*

25.  The Commission notes the conditions of detention provided for in the Syrian Arab
Republic’s domestic law. Article 4 of the State of Emergency Act authorises the Military
Governor to impose, through oral or written orders, “restrictions on the rights of people to
the freedom of assembly, residence, transport, and movement, and to arrest suspected
people or those threatening public security on a temporary basis, and to authorize

ICRC Rule 12.

Ibid. at Rule 14.

Ibid. at Rule 22.

Ibid. at Rule 23.

Ibid. at Rule 24.

Ibid. at Rule 38.

ICCPR, art. 9(2).

Ibid., art. 9(3).

The ICCPR also provides for a right of compensation for unlawful arrest or detention.

A v Australia, Human Rights Committee, Communication No. 560/1993, CCPR/C/59/D/560/1993,
para. 9.2. In considering unlawful remand, the Committee has also highlighted that factors of
inappropriateness, injustice and lack of predictability that may render arbitrary an otherwise lawful
detention; see Van Alphen v The Netherlands, Human Rights Committee, Communication
N0.305/1988, CCPR/C/39/D/305/1988.

See, e.g., A v Australia, Human Rights Committee, Communication No. 560/1993,
CCPR/C/59/D/560/1993, at para.9.5.
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investigations of persons and places at any time, and to allow any person to perform any
task.”

26.  The State of Emergency Act also provides for the detention of suspects for “crimes
committed against State security and public order” and “crimes committed against public
authorities”.3 The Commission observes that these crimes do not appear to be further
defined in the Syrian Arab Republic’s domestic laws. The State of Emergency Act also
permits the security forces to hold suspects in preventive detention without judicial
oversight for indefinite periods.

27.  The Commission observes that in April 2011, the Syrian Arab Republic’s Code of
Criminal Procedure — which previously required suspects to be brought before a judicial
authority within 24 hours of arrest or else be released® — was amended to allow suspects to
be held for up to seven days, pending investigation and the interrogation of suspects for
certain crimes. This period is renewable up to a maximum of 60 days.*

Enforced disappearance

28.  While the Syrian Arab Republic is not party to the specialised convention
concerning enforced disappearances,® it is a party to the ICCPR which also prohibits the
practice of enforced disappearance.® Such action violates a person’s right to recognition as
a person before the law,* to liberty and security and freedom from arbitrary detention,
including the right to be brought promptly before a judge or other official for review of the
lawfulness of detention. Disappearance may also be associated with torture and other forms
of cruel, inhuman or degrading treatment and extrajudicial execution, in violation of the
right to life, prohibition on torture and other forms of cruel, inhuman or degrading
treatment.* enforced disappearances may also lead to violations of the right to life.**

29.  Customary IHL also prohibits arbitrary deprivation of liberty*® and require parties to
the conflict to keep a register of persons deprived of their liberty,”® respect detainees’
family life, to permit detainees to receive visitors, especially near relatives to the degree
practicable and allow correspondence between detainees and their families.

30.  Parties to a conflict must take all feasible measure to account for persons reported
missing as a result of the conflict and efforts must be made to provide family members with
any information the Party has on their fate. The practice of enforced disappearance also
may be a gateway to other violations such as torture, murder or extra judicial executions.

While the state of emergency was lifted on 21 April 2011, the Government did not abolish it, and it
remains in force under Syrian domestic law.

State of Emergency Act, art. 6

Code of Criminal Procedure, Law No. 112 of 1950 as amended, arts. 104 (1) and (2).

Legislative Decree No. 55/2011, amending article 17 of the Code of Criminal Procedure.

International Convention on the Protection of all Persons from Enforced Disappearance, 2006.

See General Comment No. 31, supra note 5, at para. 18.

ICCPR, at art. 16.

The Human Rights Committee has recognised that safeguards against torture include having
provisions against incommunicado detention, granting detainees suitable access to persons such as
doctors, lawyers and family members, ensuring detainees are held in places that are officially
recognized as places of detention and for their names and places of detention, as well as for the names
of persons responsible for their detention, to be kept in registers readily available and accessible to
those concerned, including relatives and friends. See Human Rights Committee, General Comment
No. 20 (1992) on art. 7 of the ICCPR, at para. 11.

ICCPR, at art. 6.

ICRC Rule 99.

ICRC Rule 123.
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The combined effect of particular IHL obligations leads to the conclusion that the practice
of disappearance is prohibited by customary IHL. Integral to the finding of a crime of
“enforced disappearance” is a refusal to acknowledge the arrest, detention or abduction, or
to give information on the fate or whereabouts of such person or persons.**

Pillaging

31. By definition pillage (or plunder) is theft within the context of, and in connection
with, an armed conflict. The prohibition of pillage is a long-standing rule of customary and
treaty-based international law. The pillaging of personal belongings of persons deprived of
their liberty amounts to a war crime.*

Destruction of personal property

32.  International human rights law protects an individual’s home from interference by
the State. Article 17 of the ICCPR prohibits arbitrary or unlawful interference with a
person’s home or correspondence. The Human Rights Committee has interpreted this
provision to mean that no interference can take place except in cases envisaged by the law,
and that law must comport with the objectives of the ICCPR.* Article 11 of the ICESCR
commits States Parties to providing everyone “an adequate standard of living for himself
and his family, including housing, and to the continuous improvement of living
conditions.”

Sieges

33.  While the laying of sieges with the aim of compelling surrender does not, in and of
itself, constitute a violation under IHL, the use of the military tactic must comport with
other IHL rules, including allowing for vital foodstuffs and other essential supplies to be
delivered to the besieged civilian population.

34.  The delivery of vital foodstuffs and other essential supplies to the besieged civilian
population must be granted. Parties to a conflict must allow and facilitate rapid and
unimpeded passage of humanitarian relief for civilians in need, which is impartial in
character and conducted without any adverse distinction, subject to their right of control.*’
The use of starvation of the civilian population as a method of warfare is prohibited.*®

35.  Moreover, as the freedom of movement of humanitarian relief personnel is essential
to the exercise of their functions, warring parties must ensure the freedom of movement of
authorised humanitarian relief personnel unless imperative military necessity requires their
movements be temporarily restricted.*® Civilian humanitarian relief personnel must be
respected and protected and are specifically protected against attack by the principle of

International Criminal Court (ICC), Elements of Crimes, 2011, at art. 7(1)(i).

ICRC Rule 122. See also the Jelisi¢ case before the International Criminal Tribunal for the former
Yugoslavia, where the accused was charged under art. 3(e) of the Tribunal’s Statute with the plunder
of private property. The defendant pled guilty to the offence of having stolen money, watches,
jewellery, and other valuables from detainees upon their arrival at Luka camp in Bosnia and
Herzegovina. ICTY, Jelisi¢ case, Initial Indictment and Judgment at § 280.

Human Rights Committee, General Comment No. 16 to the ICCPR. at art. 3.

ICRC Rule 55. Moreover, through its resolutions 2165 (2014), 2191 (2014), and 2258 (2015), the
Security Council has authorised the unconditional delivery of humanitarian assistance including
medical assistance throughout the Syrian Arab Republic to besieged and hard-to-reach communities
countrywide.

ICRC Rule 53.

Ibid. at Rule 56.
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distinction.”® Objects used for humanitarian relief operations such as humanitarian aid
convoys must be respected and protected.®® Attacking, destroying, removing or otherwise
rendering useless objects which are indispensable to the survival of a besieged civilian
population is further prohibited.*

Hospitals, medical units, and medical personnel

36.  Hospitals, medical units, and medical personnel are afforded “special protection”
under IHL as a result of their specific humanitarian function, and parties to a conflict must
take additional, specific measures prior to targeting, directly or indirectly, such objectives.

37.  Medical personnel exclusively assigned to medical duties must be respected and
protected in all circumstances.*® Medical personnel lose their protection if act outside their
humanitarian function, for example by taking a direct participation in hostilities.>*
Punishing an individual for performing his/her medical duties compatible with medical
ethics, such as committing acts of reprisal on doctors, is further prohibited.>® Common
Acrticle 3 requires that the wounded and sick, including fighters rendered hors de combat,
are collected and cared for, and specifically protects such persons from violence to life,
while customary IHL requires that parties to a non-international armed conflict may only
treat injured persons differently based on medical grounds.>

38.  Medical units exclusively assigned to medical purposes must be respected and
protected in all circumstances, however lose their protected status if they used outside their
humanitarian function to commit acts harmful to the enemy.*® Medical transports assigned
exclusively to medical transportation such as ambulances must be respected and protected
in all circumstances. Medical transports also lose their protection when being used outside
their humanitarian function to commit acts harmful to the enemy.*

39.  Attacks directed against medical personnel and objects displaying the distinctive
emblems of the Geneva Conventions in conformity with international law are prohibited.*
The display of a distinctive emblem to signify the protected status of a location is not
required however in conflicts where hospitals are deliberately targeted.®* Stated another
way, the emblem is not a compulsory condition for the right to protection. While medical

personnel as well as hospitals, medical units, and transport may be made the object of
attack when used outside their humanitarian function for military purposes. Protection only

Ibid. at Rules 1 and 31.

Ibid. at Rule 32.

Ibid. at Rule 54.

Ibid. at Rule 25.

Ibid.

Ibid. at Rule 26.

See Article 3 Common to the Geneva Conventions, available in, e.g., International Committee of the
Red Cross (ICRC), Geneva Convention Relative to the Protection of Civilian Persons in Time of War,
12 August 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 at Art. 3.

ICRC Rule 110.

Ibid.at Rule 28.

Ibid.at Rule 29.

Ibid.at Rule 30.

Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949, 17 October 1987, at 1 4742, available at
www.loc.gov/rr/frd/Military_Law/pdf/Commentary_GC_Protocols.pdf. ~ The  Commission  has
determined that “Government forces targeted hospitals and medical clinics in areas not under their
control” in Aleppo city. See A/HRC/31/68, at para. 60.
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ceases after a warning has been given, with a reasonable time-limit where appropriate, and
after such warning has remained unheeded.

Prohibited weapons

Chemical weapons

40.  The Syrian Arab Republic ratified the Chemical Weapons Convention (CWC) in
2013, following findings by the Organisation for the Prohibition of Chemical Weapons that
Government forces had used chlorine bombs at an earlier phase in the conflict.

41. The use of chemical weapons are prohibited in both international and non-

international conflicts as they cause superfluous injury and unnecessary suffering and are

by their very nature indiscriminate because the effects cannot be limited in time and
63

space.

42.  The use of weapons in densely-populated areas which are by nature indiscriminate
and whose effects cannot be limited as required by international humanitarian law is
prohibited.®* As the dispersal pattern of gas found in chlorine bombs cannot be controlled,
their use throughout residential areas in eastern Aleppo city amounts to the war crime of
indiscriminate attacks in a civilian populated area. Certain state practice further prohibits
the use of chemical weapons as being of a nature to cause superfluous injury or unnecessary
suffering.®

Cluster munitions

43.  Cluster munitions are defined as “a conventional munition that is designed to
disperse or release explosive sub-munitions each weighing less than 20 kilograms, and
includes those explosive sub-munitions.”®® Such weapons typically have a wide dispersal
pattern and high dud rate which continues to endanger civilians years after a cessation of
hostilities.

44,  Neither the Syrian Arab Republic nor the Russian Federation are states party to the
Convention on Cluster Munitions. Nevertheless, the use of cluster munitions in civilian-
populated, urban areas violates customary IHL principles of distinction®” and
proportionality,®® due to the wide dispersal pattern and high dud rate noted above. When
used in densely-populated areas such weapons are inherently indiscriminate.®

Incendiary munitions (including incendiary cluster munitions)

45.  The anti-personnel use of incendiary weapons is prohibited, unless it is not feasible
to use a less harmful weapon to render a person hors de combat.” Particular care must be
taken to avoid, and in any event to minimize, incidental loss of civilian life, injury to

ICRC Rule 28.

Ibid. at Rule 74.

Ibid. at Rules 12 and 71.

Ibid. at Rule 70.

Convention on Cluster Munitions, CCM/7, Dublin, 30 May 2008, at art. 2, available at
http://www.unog.ch/80256EDD006B8954/(httpAssets)/CE9E6C29A6941AF1C12574F7004D3A5C/
$file/ccm77_english.pdf.

ICRC Rules 1 and 7.

Ibid. at Rule 14

Ibid. at Rules 11, 12, and 71. See also the United Nations Sub-Commission on Human Rights, Res.
1996/16 and UN Secretariat, Existing rules of international law concerning the prohibition or
restriction of use of specific weapons, Survey, at § 380.

ICRC Rule 85.
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civilians, and damage to civilian objects when incendiary weapons are used in armed
conflict.”

Human shields

46.  The use of human shields has been defined as “the placement or detention of persons
in areas where they may be exposed to combat operations, for the purpose of rendering
certain areas or activities immune from military operations or armed attack . . . Notably
“[t]he prohibition of the use of human shields is not dependent on actual harm or attack,”"
but only that the perpetrator must intend to shield a military objective from attack or shield,
favour, or impede military operations.”"

47.  The deliberate violation of the obligation to take all feasible precautions against the
effects of attacks is often related to the use of human shields. With respect to non-
international armed conflicts, such practice is prohibited by the requirement that parties to
the conflict must take all feasible precautions to protect the civilian population and civilian
objects under their control against the effects of attacks.” In addition, international case law
has confirmed the obligation under international human rights law to take positive steps to
protect life.”® While IHRL does not explicitly prohibit the use of human shields, this
practice would constitute, among other violations, a violation of the right to not be
arbitrarily deprived of the right to life.

Use of civilian buildings for military purposes

48.  Warring parties are required, to the extent feasible, to avoid locating military
objectives within or near densely populated civilian areas.”’

Treatment and Care of the Wounded and Sick

49. A “double-tap” airstrike is one in which a second attack on a target/area follows
shortly after the first, having the effect of killing and injuring those who came to provide
aid to, mourn, or remove bodies of the victims of the first attack. Double-tap airstrikes may
therefore violate the IHL obligation to collect and care for the wounded and sick.” The
presence of humanitarian aid workers carrying out their humanitarian function during a
“double-tap” airstrike may also constitute a violation of the obligations to respect and
protect civilian humanitarian relief personnel,”® as well as to respect and protect objects
used for humanitarian relief operations such as humanitarian aid convoys.®

Forced displacement

50.  Parties to a non-international armed conflict may not order the displacement of a
civilian population, in whole or in part, for reasons related to the conflict, unless the
security of the civilians involved or imperative military reasons so demand.®

ICRC Rule 84.

ICTY, Prosecutor v. Radovan Karadzi¢, Judgement - Four volumes compiled, IT-95-5/18-T, 24 Mar
2016, at p. 199, para. 525 (internal citations omitted).

Ibid. (internal citations omitted).

Ibid. at para. P. 199-200, para 526 (internal citations omitted).
ICRC Rule 22.

See, e.g., Ibid. at Commentary to Rule 97.

Ibid. at Rule 23.

Ibid. at 110; see also Common Art. 3.

Ibid. at Rules 1 and 31.

ICRC Rule 32.

Ibid. at Rule 129(b).

GE.17-01592



A/HRC/34/64

(@)

(b)

GE.17-01592

51.  The United Nations Economic and Social Council’s Guiding Principles on Internal
Displacement provide secondary obligations including by noting that national authorities
have the primary duty and responsibility to provide protection and humanitarian assistance
to internally displaced persons within their jurisdiction.® The authorities undertaking
displacement must further ensure, to the greatest practicable extent, that proper
accommodation is provided to the displaced persons, that such displacements are effected
in satisfactory conditions of safety, nutrition, health and hygiene, and that members of the
same family are not separated.®

Forced conscription

Adults

52. The Constitution of the Syrian Arab Republic in its article 46 states that “[c]ompulsory
military service shall be a sacred duty and is regulated by a law” for all men over the age of
18 years. Syrian women are not required to perform compulsory service, though they may
volunteer to serve. Conscientious objection to military service is based on the right to
freedom of thought, conscience and religion, set out in the Universal Declaration of Human
Rights and the ICCPR.%* The right to conscientious objection to military service is a right
implicitly derived from an interpretation of the right to freedom of thought, conscience and
religion, and the Human Rights Committee has interpreted the right to freedom of thought,
conscience, and religion and its application to in relation to conscientious objection to
military service.®® Forced conscription may therefore violate this right.

Minors

53. The Convention on the Rights of the Child (“CRC”), to which the Syrian Arab Republic
is a state party, generally defines a child as any person under the age of 18.%° With respect
to armed conflict, however, the Convention draws its language from the Protocols to the
Geneva Conventions, and consequently sets the lower age of 15 as the minimum for
recruitment or participation in armed forces, though, when between 15 and 18 years, states
parties shall endeavour to give priority to those children who are oldest.?” The Optional
Protocol to the CRC, which the Syrian Arab Republic adopted in 2003, sets — without
reservation — 18 years the minimum age for direct participation in hostilities, for
recruitment into armed groups, and for compulsory recruitment by governments.

See Report of the Representative of the Secretary-General, Mr. Francis M. Deng, submitted pursuant
to Commission resolution 1997/39. Addendum: Guiding Principles on Internal Displacement, Annex,
Guiding Principles on Internal Displacement, E/CN.4/1998/53/Add.2, at Principle 3.

Ibid. at Principle 7(2).

Universal Declaration of Human Rights, 10 December 1948, 217 A (l11), at art. 18; see also ICCPR
at. art. 18.

In General Comment No. 22 (1993), at para. 11, the Human Rights Committee stated “[t]he Covenant
does not explicitly refer to a right to conscientious objection, but the Committee believes that such a
right can be derived from article 18, inasmuch as the obligation to use lethal force may seriously
conflict with the freedom of conscience and the right to manifest one’s religion or belief .”
Convention on the Rights of the Child, adopted and opened for signature, ratification and accession
by General Assembly resolution 44/25 of 20 November 1989, entry into force 2 September 1990, in
accordance with article 49, at art. 1.

Ibid. at. art. 38(3).
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Annex 11

Map of the Syrian Arab Republic
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Annex 111

Map of Aleppo city and environs
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Annex 1V

Map of Aleppo city
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