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I . GENERAL INTRODUCTION 

1 . When he was a p p o i n t e d by t h e Commission on Human R i g h t s i n 1984 , t h e 
S p e c i a l R a p p o r t e u r was i n s t r u c t e d " t o examine t h e human r i g h t s s i t u a t i o n i n 
A f g h a n i s t a n , w i t h a v i e w t o f o r m u l a t i n g p r o p o s a l s which c o u l d c o n t r i b u t e t o 
e n s u r i n g f u l l p r o t e c t i o n of t h e human r i g h t s of a l l r e s i d e n t s of t h e c o u n t r y , 
b e f o r e , d u r i n g and a f t e r t h e w i t h d r a w a l of a l l f o r e i g n f o r c e s " . The 
S p e c i a l R a p p o r t e u r ' s manda te h a s r e g u l a r l y been renewed by v a r i o u s s u b s e q u e n t 
r e s o l u t i o n s of t h e Commission on Human R i g h t s and t h e Economic and S o c i a l 
C o u n c i l . S i n c e t h e n , he h a s s u b m i t t e d t h r e e r e p o r t s t o t h e Commission on 
Human R i g h t s ( E / C N . 4 / 1 9 8 5 / 2 1 , E / C N . 4 / 1 9 8 6 / 2 4 a n d E / C N . 4 / 1 9 8 7 / 2 2 ) a n d 
t h r e e r e p o r t s t o t h e G e n e r a l Assembly ( A / 4 0 / 8 4 3 , A / 4 1 / 7 7 8 , a n d A / 4 2 / 6 6 7 a n d 
C o r r . l ) . 

2 . P u r s u a n t t o Commission on Human R i g h t s r e s o l u t i o n 1 9 8 7 / 5 8 a n d Economic 
a n d S o c i a l C o u n c i l d e c i s i o n 1 9 8 7 / 1 5 1 , t h e S p e c i a l R a p p o r t e u r s u b m i t t e d a n 
i n t e r i m r e p o r t t o t h e G e n e r a l Assembly i n November 1987 c o n t a i n i n g p r e l i m i n a r y 
c o n c l u s i o n s a n d r e c o m m e n d a t i o n s . A f t e r c o n s i d e r i n g t h i s r e p o r t (A /42 /667 a n d 
C o r r . l ) , t h e G e n e r a l Assembly a d o p t e d r e s o l u t i o n 4 2 / 1 3 5 , i n which i t d e c i d e d 
t o k e e p u n d e r c o n s i d e r a t i o n , d u r i n g i t s f o r t y - t h i r d s e s s i o n , t h e q u e s t i o n of 
human r i g h t s a n d f u n d a m e n t a l f reedoms i n A f g h a n i s t a n i n o r d e r t o examine t h i s 
q u e s t i o n anew i n t h e l i g h t of a d d i t i o n a l e l e m e n t s p r o v i d e d by t h e Commission 
on Human R i g h t s a n d t h e Economic and S o c i a l C o u n c i l . 

3 . The S p e c i a l R a p p o r t e u r a c c o r d i n g l y h a s t h e h o n o u r t o s u b m i t t o t h e 
Commission on Human R i g h t s , i n t h e p r e s e n t document , h i s f i n a l r e p o r t i n 
a c c o r d a n c e w i t h Commission on Human R i g h t s r e s o l u t i o n 1 9 8 7 / 5 8 . T h i s document 
d e s c r i b e s t h e mos t s i g n i f i c a n t new d e v e l o p m e n t s a f f e c t i n g human r i g h t s s i n c e 
t h e i n t e r i m r e p o r t was s u b m i t t e d t o t h e G e n e r a l Assembly i n December 1 9 8 7 . I t 
s h o u l d t h e r e f o r e be c o n s i d e r e d i n t h e l i g h t of t h a t r e p o r t ( A / 4 2 / 6 6 7 a n d 
C o r r . l ) , wh ich i t b r i n g s up t o d a t e . 

4 . I n s u b m i t t i n g h i s r e p o r t t o t h e Commission on Human R i g h t s a t i t s 
f o r t y - f o u r t h s e s s i o n , t h e S p e c i a l R a p p o r t e u r w i s h e s t o e m p h a s i z e t h a t he i s 
c o n t i n u i n g , a s i n t h e p a s t , t o do h i s u t m o s t t o i n f o r m t h e Commission i n t h e 
mos t i m p a r t i a l a n d mos t o b j e c t i v e manner p o s s i b l e , w i t h t h e s o l e a i m of 
c o n t r i b u t i n g t o t h e improvement of t h e h u m a n - r i g h t s s i t u a t i o n i n A f g h a n i s t a n . 
Because of t h e c u r r e n t p o l i t i c a l c o n t e x t i n A f g h a n i s t a n , t h e 
S p e c i a l R a p p o r t e u r d e s c r i b e s i n c h a p t e r I I be low h i s a c t i v i t i e s d u r i n g t h e 
p e r i o d u n d e r c o n s i d e r a t i o n . I n c h a p t e r I I I he e v a l u a t e s t h e h u m a n - r i g h t s 
s i t u a t i o n by a n a l y s i n g i n p a r t i c u l a r t h e s i t u a t i o n i n t h e r e g i o n s u n d e r 
government c o n t r o l a n d t h a t i n t h e r e g i o n s n o t u n d e r government c o n t r o l , a n d 
t h e s p e c i f i c p r o b l e m of t h e r e f u g e e s . L a s t l y , i n c h a p t e r s IV and V, he 
s u b m i t s h i s c o n c l u s i o n s a n d r ecommenda t ions b a s e d on h i s a n a l y s i s of t h e 
a d d i t i o n a l i n f o r m a t i o n a v a i l a b l e and t a k i n g a c c o u n t of r e c e n t d e v e l o p m e n t s i n 
t h e o v e r a l l h u m a n - r i g h t s s i t u a t i o n i n A f g h a n i s t a n . 

I I . ACTIVITIES OF THE SPECIAL RAPPORTEUR 

5 . F o l l o w i n g t h e r e n e w a l of h i s manda te by t h e Commission on Human R i g h t s a t 
i t s f o r t y - t h i r d s e s s i o n , a n d i n k e e p i n g w i t h t h e a p p r o a c h he h a s a l w a y s 
a d o p t e d i n t h i s r e s p e c t , t h e S p e c i a l R a p p o r t e u r , on 8 December 1987 , s e n t a 
l e t t e r t o t h e Government of A f g h a n i s t a n i n which he t h a n k e d i t f o r t h e 
c o - o p e r a t i o n he had r e c e i v e d d u r i n g h i s v i s i t t o A f g h a n i s t a n from 30 J u l y t o 
9 August 1987 . He a l s o e x p r e s s e d t h e hope t h a t t h a t c o - o p e r a t i o n m i g h t 
c o n t i n u e t o be g i v e n p r a c t i c a l e f f e c t t h r o u g h a f u r t h e r v i s i t whose p u r p o s e 
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would be e s s e n t i a l l y t o ob ta in informat ion t h a t would enable him t o supplement 
the r e p o r t he was r equ i r ed t o submit t o t h e Commission on Human Rights a t i t s 
f o r t y - f o u r t h s e s s ion . The Afghan Government r e a c t e d p o s i t i v e l y t o t h e 
Spec ia l Rappor teur ' s r e q u e s t , by a l e t t e r da ted 15 December 1987. I t should 
be noted t h a t the p r e p a r a t i o n s concerning t h e programme proposed by t h e 
Spec ia l Rapporteur , t h e l e n g t h of h i s v i s i t and t h e s e c u r i t y guaran tees for 
the persons in te rv iewed by him were not made s u b j e c t t o any c o n d i t i o n . 

6. The Spec ia l Rapporteur accord ing ly v i s i t e d Pak i s t an from 4 t o 
11 January 1988. During t h i s v i s i t , he was r ece ived , in accordance with t h e 
schedule e s t a b l i s h e d i n c lose c o n s u l t a t i o n wi th t h e Afghan a u t h o r i t i e s , by t h e 
P r e s i d e n t of Afghanis tan, t h e Deputy Prime M i n i s t e r - who i s a l s o Chairman of 
t h e S t a t e Committee for t h e Return of Refugees, t h e Min i s t e r for Foreign 
Affa i r s and the Min i s t e r of J u s t i c e . He a l s o met sen io r o f f i c i a l s of t h e 
Min is t ry of the I n t e r i o r and s e n i o r p r i s o n o f f i c i a l s . He had t a l k s wi th t h e 
P r e s i d e n t of the Na t iona l Front , who i s a l s o P r e s i d e n t of the Loya J i r g a h and 
t h e Commission of Na t iona l R e c o n c i l i a t i o n , and wi th former members of t h e 
Committee for the Draf t ing of the C o n s t i t u t i o n . In a d d i t i o n , he had c o n t a c t s 
wi th va r ious o f f i c i a l s r e spons ib l e for humani tar ian q u e s t i o n s , in p a r t i c u l a r , 
the Sec re ta ry -Genera l of the Afghan Red Crescent Soc ie ty . 

7. Apart from the Province of Kabul, t h e Spec ia l Rapporteur v i s i t e d four 
o the r p r o v i n c e s : Kandahar, where he v i s i t e d the v i l l a g e of Meel, in t h e 
region of Spin Buldak nea r t h e Pak i s t an f r o n t i e r ; Hera t , where he v i s i t e d t h e 
Eslam Qal ' eh ou tpos t on t h e f r o n t i e r wi th the Is lamic Republic of I r a n ; 
Nangarhar, where he t a l k e d t o o f f i c i a l s of t h e refugee r e c e p t i o n c e n t r e and 
t e a c h e r s a t the U n i v e r s i t y of J a l a l a b a d and went t o the Torkham f r o n t i e r 
p o s t ; and P a k t i a , where he v i s i t e d Khost and t a l k e d t o s e n i o r c i v i l and 
r e l i g i o u s o f f i c i a l s . L a s t l y , dur ing h i s s t ay in Kabul, t h e Spec i a l Rapporteur 
pa id an impromptu v i s i t t o a mosque. 

8. In keeping wi th t h e approach which he has always adopted i n t h i s r e s p e c t 
and in o rde r t o o b t a i n t h e most b road ly -based informat ion p o s s i b l e , t h e 
Spec i a l Rapporteur l a t e r v i s i t e d Pak i s t an from 5 t o 11 February 1988. During 
t h i s v i s i t , he had t a l k s in Islamabad wi th r e p r e s e n t a t i v e s of t h e Min i s t ry of 
Foreign Affa i rs and t h e Office of t h e High Commissioner for Afghan A f f a i r s ; 
in North-West F r o n t i e r Province he v i s i t e d refugee camps (Sedgi , i n the 
d i s t r i c t of Bannu, and Dabara, d i s t r i c t of Dera I smai l Khan), where he had 
lengthy t a l k s wi th newly-a r r ived refugees from t h e Zadran reg ion in 
p a r t i c u l a r . He a l s o v i s i t e d a number of h o s p i t a l s which had been s p e c i a l l y 
s e t up t o t r e a t wounded Afghans. 

9. During h i s v i s i t t o North-West F r o n t i e r P rov ince , t he Spec i a l Rapporteur 
t r a v e l l e d t o t h e Khyber Pass ou tpos t where he noted t h e freedom of movement 
a c r o s s the Pakistan-Afghan f r o n t i e r , in p a r t i c u l a r by members of t h e Shinwari 
t r i b e . 

10. In o rder t o i n q u i r e i n t o s p e c i f i c cases of t o r t u r e , t h e 
Spec ia l Rapporteur v i s i t e d t h e P s y c h i a t r i c Centre for Afghans in Peshawar, 
where he in te rv iewed nine p a t i e n t s . In a d d i t i o n , t he Centre p l aced a t h i s 
d i s p o s a l a complete f i l e c o n t a i n i n g d e s c r i p t i o n s of s e v e r a l persons and 
cover ing the p e r i o d up t o t h e time of h i s v i s i t . 

1 1 . Also in Peshawar t h e Spec ia l Rapporteur rece ived a number of l e a d e r s of 
o p p o s i t i o n movements, wi th whom he d i scussed the development of the o v e r a l l 
s i t u a t i o n in Afghanis tan. 
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1 2 . l a s t l y , t h e S p e c i a l R a p p o r t e u r was g i v e n f u r t h e r i n f o r m a t i o n on t h e 
s i t u a t i o n by p r i v a t e i n d i v i d u a l s , i n c l u d i n g Mr. Sayd B. Majrooh, f o r m e r Dean 
of t h e U n i v e r s i t y of K a b u l , who was m u r d e r e d on 11 F e b r u a r y i n P e s h a w a r , a n d 
Mr. Hassan K a k a r . He a l s o had t a l k s w i t h r e p r e s e n t a t i v e s of h u m a n i t a r i a n 
o r g a n i z a t i o n s . 

1 3 . At t h i s p o i n t t h e S p e c i a l R a p p o r t e u r w i s h e s t o p l a c e on r e c o r d t h e 
p a r t i c u l a r l y v a l u a b l e a s s i s t a n c e a n d b r o a d e s t p o s s i b l e c o - o p e r a t i o n he 
r e c e i v e d from t h e Afghan and P a k i s t a n a u t h o r i t i e s . 

1 4 . For t h e p u r p o s e of d r a f t i n g t h e p r e s e n t r e p o r t , a p a r t from t h e 
i n f o r m a t i o n he o b t a i n e d i n t h e c o u r s e of t h e two v i s i t s t o A f g h a n i s t a n and 
P a k i s t a n , t h e S p e c i a l R a p p o r t e u r h a s f o l l o w e d t h e c o u r s e of e v e n t s s i n c e 
December 19 87 and s y s t e m a t i c a l l y examined t h e w r i t t e n i n f o r m a t i o n he h a s 
r e c e i v e d from p r i v a t e i n d i v i d u a l s a n d / o r h u m a n i t a r i a n o r g a n i z a t i o n s 
r e p r e s e n t e d i n t h e r e g i o n and d e a l i n g w i t h q u e s t i o n s r e l a t i n g t o h i s m a n d a t e . 
He h a s a l s o s t u d i e d t h e r e p o r t on t h e human r i g h t s s i t u a t i o n s s u b m i t t e d t o t h e 
U n i t e d S t a t e s S e n a t e , b u t h a s been u n a b l e t o check t h e a l l e g a t i o n s of m a s s i v e 
a n d s y s t e m a t i c v i o l a t i o n s of human r i g h t s i n A f g h a n i s t a n c o n t a i n e d i n t h a t 
r e p o r t . 

I I I . EVALUATION OF THE PRESENT HUMAN RIGHTS SITUATION 

1 5 . I n h i s p r e v i o u s s i x r e p o r t s t o t h e Commission on Human R i g h t s a n d t h e 
G e n e r a l Assembly, t h e S p e c i a l R a p p o r t e u r c o n s i d e r e d t h e human r i g h t s s i t u a t i o n 
i n d e p e n d e n t l y of t h e armed c o n f l i c t on t h e one h a n d , a n d t h e human r i g h t s 
s i t u a t i o n r e s u l t i n g from t h e a rmed c o n f l i c t on t h e o t h e r . A f t e r b e i n g a l l o w e d 
t o e n t e r A f g h a n i s t a n , he was a b l e t o form a more c o m p l e t e p i c t u r e of t h e 
s i t u a t i o n and t o draw a d i s t i n c t i o n be tween t h e human r i g h t s s i t u a t i o n i n t h e 
g o v e r n m e n t - c o n t r o l l e d a r e a s , i n a r e a s c o n t r o l l e d by o p p o s i t i o n f o r c e s a n d i n 
combat a r e a s . 

1 6 . I n t h i s c o n n e c t i o n , t h e S p e c i a l R a p p o r t e u r w i s h e s t o r e c a l l t h a t , i n h i s 
i n t e r i m r e p o r t , he s t a t e d t h a t t h e p r o g r e s s made i n some p a r t s of t h e c o u n t r y , 
where c e r t a i n improvements m i g h t be acknowledged , c o u l d c o n s t i t u t e a f i r s t 
s t e p i n t h e p r o c e s s of r e s t o r i n g human r i g h t s i n A f g h a n i s t a n . B e a r i n g t h a t i n 
mind , t h e S p e c i a l R a p p o r t e u r recommended t h e f o l l o w i n g ( A / 4 2 / 6 6 7 , p a r a . 1 2 3 ) t 

" ( a ) P o l i t i c a l p r i s o n e r s who have been r e l e a s e d a s a r e s u l t of t h e 
a m n e s t y s h o u l d r e c e i v e a n a u t h e n t i c document a t t e s t i n g t o t h e i r r e l e a s e j 

" ( b ) These fo rmer p r i s o n e r s s h o u l d be g r a n t e d t h e r i g h t t o r e o c c u p y 
t h e i r p o s t s and t o resume t h e i r p r o f e s s i o n s ; 

" ( c ) Those fo rmer p r i s o n e r s whose c a s e s a r e t o be r e o p e n e d a n d who 
a r e no l o n g e r found g u i l t y s h o u l d be c o m p e n s a t e d ; 

" ( d ) A l l p a r t i e s t o t h e c o n f l i c t s h o u l d a p p l y h u m a n i t a r i a n law 
f u l l y ; c a p t u r e d members of t h e r e s i s t a n c e s h o u l d be t r e a t e d a s p r i s o n e r s 
of war u n d e r t h e Geneva C o n v e n t i o n s ; 

" ( e ) ICRC s h o u l d be g i v e n f u l l a c c e s s t o any p r i s o n e r , p r i s o n o r 
p l a c e of d e t e n t i o n u n d e r t h e c o n t r o l of r e s i s t a n c e movements ; 
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"(f ) The Government should conclude an agreement wi th ICRC a s soon a s 
p o s s i b l e a l lowing t h a t o rgan i za t i on t o ca r ry o u t r egu l a r i n s p e c t i o n of 
p r i s o n s and p l ace s of de t en t ion and t o meet p r i s o n e r s on a r egu l a r b a s i s , 
in accordance with i t s e s t a b l i s h e d c r i t e r i a . " 

17. In the course of h i s l a t e s t v i s i t s t o Afghanistan and P a k i s t a n , t h e 
Spec ia l Bapporteur was informed t h a t t h e r e had been bombardments, in 
p a r t i c u l a r dur ing the l a t e s t o f fens ive i n Khost and t h a t t h e r e had been a 
s i g n i f i c a n t reduc t ion in c i v i l i a n c a s u a l t i e s . He l ea rned t h a t t he number of 
r e t u r n e e s had inc reased s l i g h t l y , a l though the number of refugees in Pak i s t an 
had a l s o inc reased fol lowing the l a t e s t of fens ive in Khost. According t o 
a d d i t i o n a l informat ion , t o r t u r e , in the meaning of the r e l e v a n t i n t e r n a t i o n a l 
i n s t rumen t s , was used l e s s dur ing i n t e r r o g a t i o n s , a l though two cases of 
t o r t u r e were brought t o h i s a t t e n t i o n . Pr i son c o n d i t i o n s had not ye t 
improved, but the I n t e r n a t i o n a l Committee of the Red Cross (ICRC) had been 
al lowed t o s t a r t i n s p e c t i n g p r i s o n s in accordance with i t s e s t a b l i s h e d 
c r i t e r i a . 

18. Before making an in -dep th eva lua t i on of the p r e s e n t human r i g h t s 
s i t u a t i o n , t h e Spec ia l Rapporteur wishes t o comment on the t e x t of the new 
C o n s t i t u t i o n which was adopted on 3 0 November 1987 by a Loya J i r g a h . In h i s 
i n t e r i m r e p o r t t o the Assembly, he commented on the d r a f t t e x t ( p a r a s . 21-29) 
concluding (pa ra . 117) t h a t , even i f the d r a f t c o n s t i t u t i o n were t o be adopted 
a s i t s tood, i t s adopt ion could not be cons idered a s a free a c t of 
s e l f - d e t e r m i n a t i o n u n l e s s i t inc luded genuine r e p r e s e n t a t i o n of the refugee 
popula t ion t o c r e a t e t h e " c o n s t i t u e n t power". 

A. Analysis of the new C o n s t i t u t i o n 

19. The main problem concerning the C o n s t i t u t i o n i s p r e c i s e l y the ques t ion of 
the l eg i t imacy of the p r e s e n t " c o n s t i t u e n t power". The l e g i t i m a t e power of 
the Loya J i r g a h i s l i m i t e d by i t s composi t ion. In t h i s connect ion t h e Spec ia l 
Rapporteur no tes t h a t , s ince the ma jo r i ty of t h e members of the Loya J i r g a h 
rep resen ted the p a r t y and high S ta t e a u t h o r i t i e s , whereas refugees and persons 
from the oppos i t ion movements abroad were not r ep re sen t ed , t h e Loya J i r gah 
cannot be s a i d t o have r ep resen ted the Afghan people a s a whole. 

20. The Spec i a l Rapporteur f e e l s ob l iged t o ana lyse the C o n s t i t u t i o n a s a 
p o l i t i c a l in s t rument . A m u l t i - p a r t y system now a l lows p o l i t i c a l p a r t i e s t o be 
formed, provided t h a t t h e i r p la t fo rm, c h a r t e r and a c t i v i t i e s a r e not opposed 
t o t h e p r o v i s i o n s of the C o n s t i t u t i o n and the laws of the count ry , and t h e 
l ead ing r o l e of the P e o p l e ' s Democratic Pa r ty of Afghanistan (PDPA) has been 
ab roga ted . The C o n s t i t u t i o n con ta ins a wide ca ta logue of human r i g h t s , which 
correspond t o those enumerated in the I n t e r n a t i o n a l Covenant on C i v i l and 
P o l i t i c a l R igh t s , and p r o v i s i o n s t o the e f f e c t t h a t i n t e r n a t i o n a l law t a k e s 
precedence over domestic law. Prov i s ion i s a l s o made for t h e e l e c t i o n of a 
n a t i o n a l assembly s i x months a f t e r i t s adop t ion . 

21 . Although the t e x t of the C o n s t i t u t i o n i s welcome, from t h e human r i g h t s 
p o i n t of view i t has c e r t a i n def ic iences« (a) the m u l t i - p a r t y system i s 
governed by an umbrel la o r g a n i z a t i o n , the Na t iona l Front , which has t o p lay a 
l e ad ing ro l e in t h e Government's po l i cy and in the fu l f i lmen t of t h e 
p r i n c i p l e s of the Saur r e v o l u t i o n ! (b) many of the human r i g h t s proclaimed 
a r e not e f f e c t i v e per s e , s ince they r equ i r e enabl ing l e g i s l a t i o n which has 
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not yet been enacted, although the law concerning political parties exists; 
(c) there is no system for the protection of human rights and it would appear 
that it is precisely those repressive elements that cause so much hardship to 
so many victims, i.e. the revolutionary tribunals, the revolutionary 
Prosecutor and the notorious secret police (KHAD), which have been 
maintained; (d) no provision is made for free, secret and universal elections 
to the National Assembly which would correspond to article 25 of the 
International Covenant on Civil and Political Rights, or to the principle 
contained in article 43 of the Constitution of 1964. 

22. Article 5 of the new Constitution no longer gives the PDPA a 
constitutional guarantee. However, under article 6, the National Front should 
"unite political parties". As the Special Rapporteur already mentioned in his 
interim report (para. 25), experience of national fronts in other States has 
shown that they can endanger the freedom to form political parties. According 
to the regulations of the National Front adopted on 15 January 1987, the Front 
unites all national and democratic forces and elements in the country and 
struggles towards realization of the Saur revolution ideals. This regulation 
and specific provisions of the Constitution indicate that the National Front 
has a leading role in the national policy of the country. However, the 
Special Rapporteur was informed that political parties need not necessarily 
adhere to the National Front. None the less, without adherence to this 
umbrella organization it might be difficult for political groups to play an 
effective part in the democratic policy of the country. 

23. Article 2 of the new Constitution proclaims the sacred religion of Islam 
as the religion of Afghanistan. According to this article, "no law shall run 
counter to the principles of the sacred religion of Islam". This gives a 
legal predominance to Islam to which no reference was made in the draft 
co n st i tut i on. 

24. The provisions concerning human rights contained in the new Constitution 
are divided into two parts, one containing provisions dealing with economic, 
social and cultural rights (arts. 13-32), and the other provisions dealing 
with civil and political rights (arts. 33-64). Most of the rights which 
normally form the content of a human rights catalogue are included in the 
list. However, the Constitution has some deficiencies, particularly 
concerning states of emergency, the implementation machinery for these rights 
and the reservation system which governs many basic rights. Article 144 
provides for the declaration of a state of emergency. According to 
paragraph 4 of that article, articles 30, 44, 45, 46, 49, the last element in 
article 50, articles 51, 53, and 60 will be suspended or limited in a state of 
emergency. These articles concern compensation for expropriation of property, 
inviolability of residence, privacy, compensation for damage resulting from 
administrative acts, freedom of thought and expression, the right to strike, 
the right to petition, forced labour and the right to travel abroad and return 
home. 

25. The Constitution does not contain any provision which would indicate that 
the existing system is to be changed to bring it into line with article 2 of 
the International Covenant on Civil and Political Rights. On the contrary, 
articles 108 and 117 refer to special courts and to the office of a special 
attorney which could be set up by the State "within the unified system of the 
judiciary" and "within the unified attorney system" respectively. This 
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system, e s t a b l i s h e d by r evo lu t i ona ry dec ree , has c o n t r i b u t e d g r e a t l y t o 
a r b i t r a r y a r r e s t s , i l l - t r e a t m e n t and t o r t u r e and t o conv ic t ions fol lowing 
t r i a l s which could not be cons idered f a i r . In t h e opinion of the Spec i a l 
Rapporteur , i t i s r e g r e t t a b l e t h a t the new C o n s t i t u t i o n does not con ta in any 
r u l e p rov id ing for the a b o l i t i o n of t h i s s p e c i a l j u d i c i a l system. 

26. The new C o n s t i t u t i o n a l s o con ta ins p r o v i s i o n s concerning t h e 
Loya J i r g a h . The composition of the Loya J i rgah i s now such t h a t t he S t a t e 
and the va r ious p o l i t i c a l p a r t i e s w i l l be duly r e p r e s e n t e d . In accordance 
wi th a r t i c l e 66 of the C o n s t i t u t i o n , t h e Loya J i rgah c o n s i s t s oft members of 
t h e Nat ional Assembly; 10 p e o p l e ' s d e p u t i e s from each province and i t s 
e q u i v a l e n t ; the governors of provinces and the mayor of Kabul/ t h e prime 
m i n i s t e r , deputy prime m i n i s t e r s and members of t h e Council of M i n i s t e r s ; t h e 
chief j u s t i c e , deputy chief j u s t i c e s and judges of the Supreme Court ; t he 
a t t o r n e y - g e n e r a l and h i s d e p u t i e s ; t h e chairman and members of t h e 
C o n s t i t u t i o n a l Counci l ; members of the execu t ive board of the Na t iona l Front ; 
and a maximum of 50 persons from among prominent p o l i t i c a l , s c i e n t i f i c , s o c i a l 
and s p i r i t u a l f i g u r e s t o be appoin ted by the P re s iden t on the b a s i s of the 
recommendation of the s e c r e t a r i a t of t h e Nat ional F ron t . The l a t t e r group of 
a maximum of 50 persons need not n e c e s s a r i l y be l i nked wi th t h e p o l i t i c a l 
system; however, a s a group, they would not c o n s t i t u t e a ma jo r i t y . The 
t r a n s i t o r y r u l e s of the C o n s t i t u t i o n do not fo resee any arrangements for 
i n c o r p o r a t i n g r e p r e s e n t a t i v e s of the m i l l i o n s of refugees when they r e t u r n 
dur ing or a f t e r t he withdrawal of t h e fo re ign t r o o p s . 

27. A new element for implementation of t h e i n t e r n a l r i g h t t o 
s e l f - d e t e r m i n a t i o n i s the s e t t i n g up of a n a t i o n a l assembly (chap. 6 of t h e 
C o n s t i t u t i o n ) . However t h e C o n s t i t u t i o n does no t conta in any p rov i s ion 
concerning the e l e c t i o n system or the b a s i c safeguards normally a s s o c i a t e d 
wi th f ree e l e c t i o n s . Nor a r e t h e r e any p r o v i s i o n s in t h e e l e c t i o n system for 
the i n t e g r a t i o n of refugees who r e t u r n . The Na t iona l Assembly should be 
c o n s t i t u t e d wi th in s i x months of enactment of t h e C o n s t i t u t i o n , i . e . a t t h e 
end of June 1988. If the refugees a r e not pe rmi t t ed t o v o t e , t h e r e s u l t s 
could be c r i t i c i z e d from the s t andpo in t of t h e democrat ic l eg i t imacy of t h e 
newly e l e c t e d Assembly. 

28 . The r i g h t t o freedom of expres s ion , freedom of assembly, freedom of 
movement, freedom of a s s o c i a t i o n and o t h e r human r i g h t s a r e now guaranteed by 
the C o n s t i t u t i o n . However, t he Government should take the necessary s t e p s t o 
adopt l e g i s l a t i o n t o give e f f e c t t o t h e s e r i g h t s , a l though i t should be 
recognized t h a t many of them cannot ye t be brought i n t o e f f e c t owing t o the 
c u r r e n t s i t u a t i o n in the count ry . 

29. Although under a r t i c l e 64 of the new C o n s t i t u t i o n t h e S t a t e i s t o p rov ide 
the necessary cond i t ions for c i t i z e n s t o e x e r c i s e t h e i r fundamental r i g h t s , 
t h e r e a r e no s igns t h a t Afghanistan in t ends t o c r e a t e an e f f e c t i v e human 
r i g h t s system under which a person who f e e l s t h a t h i s r i g h t s have been 
v i o l a t e d may address an independent a u t h o r i t y . 

30. A p o s i t i v e element in the new C o n s t i t u t i o n i s a r t i c l e 145, which s t a t e s 
t h a t " i n t e r n a t i o n a l t r e a t i e s p r ev ious ly e n t e r e d i n t o by t h e Republic of 
Afghanistan and convent ions jo ined by i t , i f found repugnant t o t h e p r o v i s i o n s 
of the laws of the Republic of Afghanis tan, s h a l l have ascendancy". The 
Spec ia l Rapporteur no te s wi th g r e a t i n t e r e s t t h a t United Nat ions convent ions 
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a r e considered by Afghanistan a s t h e fundamental framework for examination of 
the s i t u a t i o n with r e s p e c t t o human r i g h t s . In t h i s connec t ion , i t should be 
noted t h a t Afghanistan has r a t i f i e d t h e fol lowing i n t e r n a t i o n a l instruments.-
I n t e r n a t i o n a l Covenant on Economic, Soc ia l and C u l t u r a l R igh t s ; I n t e r n a t i o n a l 
Covenant on C i v i l and P o l i t i c a l R igh t s ; I n t e r n a t i o n a l Convention on t h e 
El imina t ion of Al l Forms of Rac ia l D i sc r imina t ion ; I n t e r n a t i o n a l Convention on 
t h e Suppression and Punishment of t h e Crime of Apar the id ; Convention on the 
Prevent ion and Punishment of the Crime of Genocide; Convention on t h e 
Non-Appl icab i l i ty of S t a t u t o r y L imi t a t i ons t o War Crimes and Crimes a g a i n s t 
Humanity; Convention a g a i n s t Tor ture and Other Crue l , Inhuman or Degrading 
Treatment or Punishment. However, a s a l r e a d y s t a t e d i n p rev ious r e p o r t s , 
i n t e r n a t i o n a l ins t ruments must be implemented and should not remain a dead 
l e t t e r . 

B. S i t u a t i o n in government-cont ro l led a r e a s 

3 1 . The Specia l Rapporteur has so far v i s i t e d t h e fo l lowing 
government -cont ro l led a r e a s / Kabul, Herat , Mazar - i -Shar i f , Kandahar, 
J a l a l a b a d and Khost. 

32. The human r i g h t s s i t u a t i o n in t h e government -cont ro l led a r e a s has been 
c h a r a c t e r i z e d s ince 1987 by what the Government r e f e r s t o a s t h e p o l i c y of 
r e c o n c i l i a t i o n . The Spec i a l Rapporteur i s of the opinion t h a t t he human 
r i g h t s s i t u a t i o n in t h e s e a r ea s has improved s ince h i s p rev ious r e p o r t s . The 
p o l i c y of r e c o n c i l i a t i o n has brought about the fo l lowing advances concerning 
human r i g h t s t amnesty d e c r e e s ; changes in t h e reforms i n s t i g a t e d fo l lowing 
the Saur r e v o l u t i o n ; decrees concerning t h e r e t u r n of r e fugees ; t h e convening 
of a Loya J i r g a h a s a means of l e g i t i m a t i o n of power; adopt ion of t h e new 
C o n s t i t u t i o n and the pronouncement of a u n i l a t e r a l c e a s e - f i r e . 

33 . The Spec ia l Rapporteur recognizes t h e e f f o r t s made t o in t roduce t h e 
p o l i c y of r e c o n c i l i a t i o n and i t s p o s s i b l e impact on human r i g h t s . However, he 
i s of the opinion t h a t t he p o l i c y has not ye t had the d e s i r e d r e s u l t s . 
Although t h e r e a r e no longer r e l i a b l e r e p o r t s of sys temat ic t o r t u r e in p r i s o n s 
in t h e Kabul a r e a , t h e Spec ia l Rapporteur has rece ived some r e l i a b l e r e p o r t s 
of cases of t o r t u r e a l l e g e d t o have taken p l ace in t h e Province of Ghazni. 
I l l - t r e a t m e n t i n p r i s o n s has not been e r a d i c a t e d dur ing t h e pe r iod of 
r e c o n c i l i a t i o n . Re l i ab l e r e p o r t s r e f e r t o k i l l i n g s of p o l i t i c a l p r i s o n e r s , 
s a i d t o have taken p l ace in January 1988 o u t s i d e Kabul. 

34. The Government c la ims t h a t , s i nce t h e proc lamat ion of n a t i o n a l 
r e c o n c i l i a t i o n , a s a r e s u l t of t h e amnesty d e c r e e s , 7,332 p r i s o n e r s have been 
r e l e a s e d . The Spec i a l Rapporteur met some r e l e a s e d p r i s o n e r s who informed him 
of t h e i r expe r i ences , in p a r t i c u l a r dur ing t h e i r most r e c e n t pe r iod of 
d e t e n t i o n . Governmental sources s t a t e d in January 1988 t h a t t h e r e were s t i l l 
3,147 p o l i t i c a l p r i s o n e r s s e rv ing p r i s o n s e n t e n c e s . According t o informat ion 
communicated t o the Spec i a l Rapporteur by t h e Min i s t ry for S e c u r i t y on 
24 February 1988, 545 persons were de t a ined or under i n v e s t i g a t i o n ; of t h e s e 
170 had been sentenced, i nc lud ing t h r e e fo re igners* 207 were under 
i n t e r r o g a t i o n , i nc lud ing s i x f o r e i g n e r s , and 168 were he ld pending t r i a l / 
i n c l u d i n g four f o r e i g n e r s . 
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35. The Spec i a l Rapporteur has a l s o been informed t h a t , a s a r e s u l t of t h e 
amnesty decree of 30 November 1987, 515 p r i s o n e r s have been r e l e a s e d from 
Pol - i -Charkh i gaol a s we l l a s Balkh and Farah p r o v i n c i a l g a o l s . 

36. In the course of h i s v i s i t t o Afghanistan t h e Spec ia l Rapporteur was 
informed t h a t the p r i s o n popu la t ion in Kandahar was 371, i n c l u d i n g 20 in a 
d e t e n t i o n c e n t r e . 

37. According t o s t a tements r ece ived i n Pak i s t an by the Spec i a l Rapporteur 
from r e c e n t l y r e l e a s e d p r i s o n e r s of c o n s c r i p t i o n age , i t was again a l l e g e d 
t h a t they had been taken d i r e c t l y t o the army, in some c a s e s , wi thout being 
al lowed t o inform t h e i r f a m i l i e s . After s e r v i n g a c e r t a i n per iod in t h e army, 
many had d e s e r t e d and sought refuge in P a k i s t a n . Moreover, a s t h e Spec i a l 
Rapporteur a l r e a d y mentioned in h i s i n t e r i m r e p o r t , wi th the except ion of one 
ca se , they had not been given any document c e r t i f y i n g t o t h e i r r e l e a s e a s a 
r e s u l t of the amnesty. However, they were a l l in possess ion of the v e r d i c t on 
the b a s i s of which they had been de t a ined . 

38. The Spec ia l Rapporteur has a l s o r ece ived informat ion - which he i s not in 
a p o s i t i o n t o v e r i f y - concerning the a l l e g e d mass execut ion of 12 p o l i t i c a l 
p r i s o n e r s , i nc lud ing two women, whose bodies were d iscovered in December 1987 
and i d e n t i f i e d a s former s t uden t s of the Un ive r s i t y of J a l a l a b a d . 

39. During h i s v i s i t t o J a l a l a b a d , Province of Ifengarhar, t h e Spec ia l 
Rapporteur was informed by t h e Governor of the Province t h a t no death sentence 
had been c a r r i e d ou t dur ing the p a s t yea r . 

40. The Spec i a l Rapporteur r ece ived informat ion concerning f a m i l i e s who had 
not been informed about t h e a r r e s t of family members and concerning forced 
l abour , i n p a r t i c u l a r on the cases of some 3,000 youths who had a l l e g e d l y been 
forced t o work in s p e c i f i c i n d u s t r i e s . 

C. S i t u a t i o n in the combat a r e a s 

4 1 . The r e c o n c i l i a t i o n process has no t proved s u f f i c i e n t t o pu t an end t o t h e 
h o s t i l i t i e s . While in some a r e a s the Government has been a b l e t o e s t a b l i s h 
s o - c a l l e d peace zones , where i t came t o l o c a l agreements wi th t h e oppos i t i on 
forces and h o s t i l i t i e s ceased, in o the r a r e a s heavy f i g h t i n g has cont inued. 
The Spec ia l Rapporteur wi tnessed the consequences of such f i g h t i n g , in 
p a r t i c u l a r i n Logar, Kandahar and Herat . During h i s v i s i t t o Kandahar, Herat 
and Khost, t h e Spec ia l Rapporteur was p e r s o n a l l y a b l e t o see cons ide rab le 
d e s t r u c t i o n . He i s not in a p o s i t i o n t o v e r i f y who was r e s p o n s i b l e for such 
d e s t r u c t i o n } indeed, a ca re fu l i n v e s t i g a t i o n would be needed. In a d d i t i o n , 
according t o r e l i a b l e s o u r c e s , over 14,000 c i v i l i a n s were r e p o r t e d t o have 
been k i l l e d in 1987. The Spec ia l Rapporteur a l s o heard a l l e g a t i o n s concerning 
the k i l l i n g of nine members of oppos i t ion movements and seven c h i l d r e n in the 
v i l l a g e of Kolalgu in t h e Province of Pakt ia in January 1988. According t o a n 
eyewitness who subsequent ly appeared before t h e Spec i a l Rapporteur , t he 
i n c i d e n t occurred a f t e r Afghan and Sovie t t roops en t e red t h e v i l l a g e , 
conducted a house- to-house search and blew up a mosque, in which members of 
oppos i t ion movements had been handcuffed and k i l l e d . 
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42. In v i s i t s t o o u t p o s t s in the North-West F r o n t i e r Province in P a k i s t a n , 
the Spec i a l Rapporteur had occas ion t o i n t e rv i ew some of the 8,000 refugees 
who had j u s t f l ed t h e Khost a r e a . 

43 . In h i s i n t e r i m r e p o r t , the Spec i a l Rapporteur noted t h a t , a l though t h e 
Government had announced a c e a s e - f i r e , t h e armed c o n f l i c t appeared t o have 
i n t e n s i f i e d . This has been confirmed by the r e c e n t o f fens ive in Khost and by 
r e l i a b l e r e p o r t s . 

44. The Government has followed a p o l i c y of r e c o n c i l i a t i o n by c r e a t i n g the 
s o - c a l l e d peace zones r e f e r r e d t o i n paragraph 41 above. In accordance with 
the agreements i t has reached wi th o p p o s i t i o n groups , t o s top the f i g h t i n g , 
t h e Government has withdrawn i t s t r oops from the s o - c a l l e d peace zones l eav ing 
only p o l i c e forces t o safeguard law and o r d e r . The Spec ia l Rapporteur was 
t o l d t h a t s e v e r a l such peace zones had been s e t up in t h e count ry . In t h i s 
con tex t , the Government claims t h a t many thousands of members of the 
oppos i t ion movements have j o ined t h e government f o r c e s . The Spec ia l 
Rapporteur was not a b l e t o v e r i f y t h i s development. 

45 . In a d d i t i o n t o t h e a l l e g e d cases r e f e r r e d t o in paragraph 93 of t h e 
i n t e r i m r e p o r t , t he Spec i a l Rapporteur was informed about an i n c i d e n t in which 
a number of c i v i l i a n s were k i l l e d i n an a c t of r e p r i s a l . In December 1987 i t 
was a l l e g e d t h a t , in the course of 30 a e r i a l bombings, many houses were 
des t royed in Ahmad-i-Chazni. In s i m i l a r ope ra t i ons i n Wardak, Helmand and 
Logar, c i v i l i a n a r e a s were a l l e g e d l y heav i ly bombed. 

46 . The Spec ia l Rapporteur was a l s o informed about t h e conv ic t ion and 
d e t e n t i o n of j o u r n a l i s t s in combat a r e a s . 

47 . During the pe r iod under c o n s i d e r a t i o n , t h e Spec ia l Rapporteur r ece ived no 
informat ion on the use of booby- t rap bombs. In h i s in te rv iews in h o s p i t a l s in 
Pak i s t an , he was informed t h a t t h e r e were no cases of i n j u r i e s being caused by 
such weapons. However, he r e c e i v e d r e p o r t s about the use of a n t i - p e r s o n n e l 
bombs, which were s a i d t o have t h e same e f f e c t a s buckshot . 

48. He has not ye t been a b l e t o v i s i t a r e a s under the c o n t r o l of oppos i t i on 
movements and t h e r e f o r e has only second-hand informat ion on t h e s e a r e a s . 

D. S i t u a t i o n of the refugees 

49 . The o t h e r main element c h a r a c t e r i z i n g the c o n f l i c t i s t h e s i t u a t i o n of 
the re fugees from Afghanis tan. The Spec i a l Rapporteur has always focused on 
t h i s problem which, l i nked with t h e ques t ion of s e l f - d e t e r m i n a t i o n , i s , in h i s 
op in ion , t he main human r i g h t s problem in t h e c u r r e n t s i t u a t i o n . 

50. In h i s r e p o r t t o t h e General Assembly a t i t s fo r ty-second s e s s i o n 
(A/42/667 and C o r r . l ) , t h e Spec i a l Rapporteur e s t ima ted t h e number of Afghan 
refugees a t approximately 5 m i l l i o n . According t o o f f i c i a l e s t i m a t e s from t h e 
Government of Pak i s t an , t h e r e were 3,179,328 refugees spread over the 
North-West F r o n t i e r Prov ince , Ba luch i s t an , t h e Punjab and Sind a s of 
15 January 1988. Some 300,000 persons were s t i l l w a i t i n g t o be r e g i s t e r e d in 
camps in Ba luch is tan and t h e North-West F r o n t i e r Prov ince . The i n c r e a s e i n 
the number of refugees i s a t t r i b u t e d t o the r ecen t f i g h t i n g in Khost. 
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5 1 . As a l r e a d y mentioned in h i s r e p o r t t o t h e General Assembly, t he Spec i a l 
Rapporteur again noted t h a t some refugees had r e tu rned t o Afghanis tan. 
O f f i c i a l e s t i m a t e s c i t e 111,303 r e t u r n e e s , d iv ided a s follows? Herat* 
32 ,783; Farahi 4 ,452; Nimruz: 2,196; Uruzgam 63 ; Fa r iab i 2 ,577; 
Ghor» 7 1 ; Badghis* 158; Joz j am 749; Bamiyan: 560; Baghlam 2 ,163; 
Samangan? 1,139; Balkhs 3,319; Zabuli 987; Helmand: 960; Kandahar: 
14,918; P a k t i a : 3 ,025; Khostj 919; P a k t i k a : 1,233; Ghazni: 2 ,647; 
Logar: 483; Konar: 2 ,153; Nangarhar: 29,333; Laghmanj 1,745; Parwan: 
60; Kunduzi 929; Kapisa* 79; Takhar: 20; Badakhshan: 44; Wardak: 
80; and Kabuli 1,458. In t h i s connec t ion , a s a l r e a d y i n d i c a t e d , t he 
Government of Afghanistan has cont inued t o t ake s t e p s t o f a c i l i t a t e t h e r e t u r n 
of refugees and provide them wi th l i v i n g and working cond i t i ons conducive t o 
t h e i r r e t u r n . During h i s v i s i t t o Afghanis tan, t he Spec i a l Rapporteur was 
informed t h a t 24 r e c e p t i o n c e n t r e s for refugees had been s e t up so fa r in 
f r o n t i e r towns and v i l l a g e s . 

52. During h i s v i s i t t o Afghanistan the Spec i a l Rapporteur had occasion t o 
v i s i t such c e n t r e s for r e t u r n e e s and spoke with a number of them in Kabul, 
Herat , Nangarhar and Kandahar. 

53 . The Spec i a l Rapporteur has always been anxious t o e s t a b l i s h why t h e 
refugees l e f t t h e i r homes and why the few who have r e t u r n e d d id s o . The 
reasons for t h e i r d e c i s i o n t o leave a r e the fo l lowing : f i r s t , the occupat ion 
of the t e r r i t o r y by fore ign t r o o p s ; secondly , t he s t a t e of i n s e c u r i t y a r i s i n g 
from the con t inu ing bombardments; and t h i r d l y , the i m p o s s i b i l i t y , a s they see 
i t , of enjoying t h e i r r i g h t s under t h e c u r r e n t system of government in 
Afghanis tan. The Spec i a l Rapporteur ga thered a cons ide rab le amount of 
information dur ing h i s v i s i t t o Pak i s t an from a wide range of r e fugees . Most 
of them s t a t e d t h a t they would only r e t u r n when t h e fo re ign t r o o p s had 
withdrawn and a government in which they had confidence had been e s t a b l i s h e d . 

54. With regard t o a l l e g a t i o n s concerning oppos i t i on t o the r e t u r n of the 
refugees t o t h e i r count ry , t h e Spec ia l Rapporteur i s of the opinion t h a t , 
while in c e r t a i n a r e a s i t would be d i f f i c u l t fo r them t o r e t u r n in l a rge 
numbers, i t would no t be so d i f f i c u l t i n d i v i d u a l l y . N e v e r t h e l e s s , t h e mass 
r e t u r n of refugees cannot be expected a s long a s fo re ign t r o o p s remain in 
Afghanistan. 

5 5 . D u r i n g h i s v i s i t t o A f g h a n i s t a n , t h e a t t e n t i o n of t h e S p e c i a l R a p p o r t e u r 
was drawn t o t h e a l l e g e d o p p o s i t i o n of t h e a u t h o r i t i e s of t h e I s l a m i c R e p u b l i c 
of I r a n t o t h e r e t u r n of r e f u g e e s . S i n c e he h a s been u n a b l e t o v i s i t t h e 
I s l a m i c R e p u b l i c of I r a n he c a n n o t v e r i f y s u c h a l l e g a t i o n s . I n r e g a r d t o 
s i m i l a r a l l e g a t i o n s t o t h e e f f e c t t h a t P a k i s t a n i s h i n d e r i n g t h e r e t u r n of 
r e f u g e e s , t h e S p e c i a l R a p p o r t e u r was a b l e , o n c e a g a i n , t o s e e f o r h i m s e l f t h a t 
c r o s s - b o r d e r movement be tween P a k i s t a n and A f g h a n i s t a n i s s u c h t h a t i t i s 
d i f f i c u l t t o r e t a i n r e f u g e e s a g a i n s t t h e i r w i l l . 

IV. CONCLUSIONS 

56. The human r i g h t s s i t u a t i o n in government-cont ro l led a r e a s has improved a s 
compared with t h e s i t u a t i o n desc r ibed in p r ev ious r e p o r t s . However, t h e r e a r e 
s t i l l r e l i a b l e r e p o r t s of t o r t u r e under i n t e r r o g a t i o n and k i l l i n g of p o l i t i c a l 
p r i s o n e r s . This i n d i c a t e s t h a t t he w i l l of the Government t o b r i n g the human 
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r i g h t s s i t u a t i o n i n t o l i n e wi th i t s i n t e r n a t i o n a l o b l i g a t i o n s cannot be 
implemented in a l l the r eg ions under government c o n t r o l o r i n a l l branches of 
government. 

57. After be ing suspended i n 1987, i n s p e c t i o n s of Afghan p r i s o n s in 
accordance with ICRC c r i t e r i a have now resumed. This i s a welcome development. 

58. The human r i g h t s for which p r o v i s i o n i s made in t h e C o n s t i t u t i o n r e q u i r e 
new l e g i s l a t i o n i n o rde r t o b r i n g them i n t o e f f e c t ; t hus s e v e r a l p o l i t i c a l 
r i g h t s a r e not a s y e t implemented. 

59 . Re l ig ious m a n i f e s t a t i o n s a r e n o t r e s t r i c t e d . 

60. To t h e e x t e n t t h a t i t p rovides fo r t h e s e t t i n g up of s p e c i a l p ro secu to r s 
and s p e c i a l t r i b u n a l s t h e C o n s t i t u t i o n a l lows for the c o n t i n u a t i o n of t h e 
n o t o r i o u s system of r e v o l u t i o n a r y p r o s e c u t o r s , who have broad powers t o d e t a i n 
persons wi thout t r i a l , and r e v o l u t i o n a r y t r i b u n a l s . The a c t i v i t i e s of t h e s e 
bodies have no t conformed in t h e p a s t wi th Afghan i s t an ' s i n t e r n a t i o n a l 
o b l i g a t i o n s . 

6 1 . E f f o r t s a r e being made by the Government t o persuade refugees t o r e t u r n . 
I t has s e t up o u t p o s t s wi th very a c c u r a t e r e g i s t r a t i o n methods near t h e 
I r a n i a n and Pak i s t an borders a s we l l a s gues t -houses t o r e c e i v e r e t u r n i n g 
r e fugees . The Spec ia l Rapporteur was a b l e t o see such gues t -houses i n Kabul, 
Hera t , Mazar - i -Shar i f , Kandahar and J a l a l a b a d / he was a l s o a b l e t o v i s i t 
o u t p o s t s on t h e Pak i s t an and I r a n i a n b o r d e r s . 

62. Whereas the Government s t a t e s t h a t some 111,0 00 re fugees have r e t u r n e d , 
accord ing t o o f f i c i a l United Nat ions s o u r c e s , t h e number of refugees (about 
5 m i l l i o n ) has remained the same. Newcomers a r r i v i n g in P a k i s t a n from combat 
a r e a s in t h e no r th of Afghanistan and the region of Khost roughly equal t h e 
number of r e t u r n e e s . The Spec i a l Rapporteur was a b l e t o see many of the new 
refugees in Pak i s t an and in te rv iewed some of them. 

63 . Acts of b r u t a l i t y in the c o n f l i c t which v i o l a t e humani ta r ian law a r e 
s t i l l being r epo r t ed . 

64. Acts of t e r r o r i s m have r e s u l t e d in innocent c i v i l i a n s be ing k i l l e d 
o u t s i d e the a r ea s of a c t i v e h o s t i l i t i e s i n Afghanistan and in P a k i s t a n . Such 
a c t s a r e imputed in Afghanistan t o oppos i t i on movements and i n s i d e Pak i s t an t o 
t h e KHAD and Afghan a v i a t i o n and a r t i l l e r y . Two such a c t s must be mentioned* 
the d e l i b e r a t e k i l l i n g of the ex-Governor of Baghlan and the murder i n 
Peshawar of Mr. Sayd B. Majrooh, former Dean of t h e Un ive r s i t y of Kabul. 

65. Foreign j o u r n a l i s t s a r e r e p o r t e d t o have been de t a ined and imprisoned. 
The Spec ia l Rapporteur draws t h e Commission's a t t e n t i o n t o General Assembly 
r e s o l u t i o n 2673 (XXV) on p r o t e c t i o n of j o u r n a l i s t s in dangerous miss ions in 
a r ea s of armed c o n f l i c t . 

66. The new C o n s t i t u t i o n c o n t a i n s important human r i g h t s e lements , but i t s 
l e g i t i m a t i o n depends on t h a t of t h e " c o n s t i t u e n t power", namely the Loya 
J i r g a h . However, t he Loya J i r gah d i d not r e p r e s e n t the m i l l i o n s of r e fugees , 
t h e i r p o l i t i c a l o r g a n i z a t i o n s o r t h e Mujahidin. The e l e c t i o n s t o t h e Na t iona l 
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Assembly will be burdened with the same problems unless the electoral laws 
enshrine the same principles as those in the 1964 Constitution, namely, free, 
secret and universal suffrage. 

67. In the present situation in which agreement may soon be reached on the 
withdrawal of foreign troops and the modalities for that withdrawal, the 
Special Rapporteur is of the opinion that the primary problem remains the 
return of the refugees in freedom and dignity and their participation in a 
government which ought to represent all sectors of Afghan society and thus 
guarantee the free exercise of the right to self-determination. 

68. It would therefore seem imperative that concerted efforts should be made 
in Afghanistan to establish an interim transitional government involving all 
the parties concerned, i.e., the present Government, the opposition movements 
and the representatives of the refugees. Such a government would then have to 
chart the future course of the country. 

V. RECOMMENDATIONS 

69. The Special Rapporteur must remind the Commission that his mandate also 
requires him to make recommendations as to the restoration of human rights 
"during and after the withdrawal of foreign troops". Since the human rights 
situation is different in the various regions of Afghanistan his 
recommendations differ accordingly. 

(a) Government-controlled areas 

70. The amnesty should be broadened. Amnestied persons should be entirely 
free and should not be put under house arrest or police surveillance. 

71. The Government should implement the human rights provisions contained in 
the new Constitution in the spirit of the International Covenant on Civil and 
Political Rights. 

72. The system of revolutionary or special tribunals, revolutionary or 
special prosecutors and the KHAD should be dismantled. 

73. The fate of missing persons should be investigated. 

(b) Areas not under government control 

74. The full assistance of specialized agencies and non-governmental 
organizations should be extended to areas not yet under government control. 
ICRC should be guaranteed free access to all places in which humanitarian 
action is required. 

75. Opposition movements should find a way to release all prisoners under 
their control. 

(c) Combat areas 

76. The withdrawal of foreign troops should be accompanied by a universal 
cease-fire in conformity with all relevant rules and the parties to the 
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conflict should adhere strictly to the Geneva Conventions of 1949 or, if they 
are not parties thereto, they should at least implement article 3 of these 
Conventions. 

77. As already stated in paragraph 134 of his report to the Commission on 
Human Rights (E/CN.4/1986/24): 

"In regard to the human rights situation during withdrawal of troops, 
adequate precautions should be taken to ensure the protection of all 
civilians, in particular women, children and elderly persons. The 
international community and humanitarian organizations, such as ICRC, 
should be invited to supervise this protection and to furnish 
humanitarian assistance, wherever needed". 

(d) The refugee problem 

78. The refugees outside Afghanistan should be completely free to decide 
about their return and no obstacle whatsoever should be created to prevent 
them from crossing the border at any of the official outposts. 

79. Conditions should be created for refugees inside Afghanistan to return to 
their homes so that the changes in the demographic structure of the country 
may be redressed. 

80. Elections to the National Assembly should not be held in the presence of 
foreign troops; the government in Afghanistan should be genuinely 
representative. 

81. Journalists should be treated in accordance with General Assembly 
resolution 2673 (XXV) on protection of journalists in dangerous missions in 
areas of armed conflict. 

82. The Special Rapporteur is of the opinion that, as far as the 
establishment of a system of human rights protection is concerned, the 
United Nations can play a useful role. In post-war Afghanistan, it will be 
essential to adopt concrete measures aimed at securing the observance of human 
rights. It will be necessary to introduce appropriate legislation and to 
establish monitoring mechanisms and essential infrastructure to safeguard 
human rights. In this process, the United Nations may advise and provide 
assistance through the advisory services programme in the field of human 
rights. A pilot programme could be envisaged and Afghanistan could become a 
test case for the effectiveness of the advisory services system. At this 
juncture, the Protecting Powers system for safeguarding human rights, as 
provided for in articles 9 to 11 of the Geneva Convention relative to the 
Protection of Civilian Persons in Time of War of 12 August 1949, should be 
implemented. 

83. Given the geopolitical situation of Afghanistan and the present 
conditions, the Special Rapporteur believes that, if the country were to adopt 
the status of permanent neutrality, new perspectives for the peaceful 
existence of Afghanistan would be opened. The Special Rapporteur has 
recommended this course of action several times in his previous reports, on 
the basis of his experience as a citizen of a country with that status. 


