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Introduction

[1] The history is summarised in paragraphs 1 &b he petition and the answers
thereto. The history was not in any significanipdi®. Counsel for the petitioner
accepted that the petitioner was a failed asyluskesewho had exhausted his appeal
rights in February 2005.

[2] At my request written outline submissions fioe tpetitioner (17 of process) and

for the respondent (18 of process) were provided.



Submissions by counsel for the petitioner

[3] Counsel explained that he was not seekingltoae the averments in Article 7.5
and Article 7.6 of the petition. He accepted tlhat tespondent was correct to treat the
letter from the solicitors of the petitioner (6/@Dprocess) as a fresh application. He
conceded that, contrary to his written submissiguesagraph 3.1 (17 of process) the
respondent in considering the fresh claims by #téipner had asked the correct
guestion. He submitted that the way in which thestijon had been addressed by the
respondent was in error.

[4] Counsel addressed me on the basis of his wratdmissions (17 of process). He
prayed-in-aid/WM (RDC) v Secretary of Sate for the Home Department (2007) Imm

AR 337;Razgar v Secretary of Sate for the Home Department (2004) 2 AC 368,;

Beoku Betts v Secretary of State for the Home Department (2009) 1 AC 115EB
(Kosovo) v Secretary of Sate for the Home Department (2008) 4 All ER;VW

(Uganda) v Secretary of Sate for the Home Department (2009) Imm AR 436KBO v
Secretary of State for the Home Department (2009) CSIH 30.

Submissions by counsel for the respondent

[5] Counsel for the respondent addressed me obasis of his written submissions
(18 of process) with one important change. Couasegpted that the decision letter
(6/2 of process) might be considered as ambiguous use of the word "engage” in
relation to Article 8. In referring to paragrapltofithe petition, counsel submitted that
the respondent was entitled to conclude that Axi8clvas not engaged in the
circumstances of this case. Counsel submittecbinat fair reading of the decision
letter that was the conclusion of the respondedtthat the respondent was entitled so
to conclude. But even if the respondent was wrdrayaithat counsel submitted that

the respondent had in any event considered theortaaenore general basis. The



respondent had considered the case on the hypetheasif there was interference in
the petitioner's private life sufficient to engaigeicle 8, whether the interference
could be justified in terms of Article 8(2). Couhsabmitted that it is plain from the
reasoning in the decision letter that the casefulsconsidered in relation to all
aspects of Article 8. The petitioner failed to derstoate any grounds to justify
judicial review. Counsel for the respondent prayedid AG (Eritrea) v Secretary of
Sate for the Home Department (2008) 2 All ER 28 anéHuang v Secretary of Sate

for the Home Department (2007) 2 Appeal Cases 67.

Response by counsel for the petitioner

[6] In response counsel emphasised that it was itapoto establish whether Article
8 was engaged and at what stage. He referredticydar toKBO v Secretary of State
for the Home Department paragraph 13.

Discussion

[7] Counsel for the petitioner sought reductionyomil the decision of the respondent
dated 13 May 2009 and invited the Court to uphally the fourth plea in law for the
petitioner.

[8] It was not in dispute in this case that thé&takthe respondent in considering the
fresh claim was to apply the approach set odtih (DRC) v Secretary of Sate for

the Home Department as set out in paragraphs 6 and 7. The task of thet & set out
in paragraphs 8-12. The Court must consider finstigther the respondent has asked
the correct question. The question for the Counbtswhether the Secretary of State
thinks that the new claim is a good one or shoutitsed, but whether there is a
realistic prospect of an adjudicator, applyinghie of anxious scrutiny, considering
that there is a breach of Article 8. It was accephat the respondent can and no

doubt logically should treat his own view of theriteeas a starting point for that



enquiry. But it is only a starting point in the soheration of a question that is
distinctly different from the exercise of the Searg of State making up his own
mind.

[9] Although the petition was founded on a breatAmicle 8, counsel for the
petitioner accepted that no issue in respect oflydife was involved. The case for
the petitioner was restricted to an alleged breddrticle 8 in respect of private life.
It is plain from the decision letter (6/2 of prosgthat the respondent purported to ask
the correct question. That was expressly concegedinsel for the petitioner.

[10] The information which was accepted as newrimfation by the respondent is to
be found in documents 6/3 to 6/7 of process. Thdesements can be summarised as
(1) an elementary food hygiene certificate (6/pufcess); (2) a letter from the
petitioner's employer commenting on his work akef @ an Indian restaurant and
giving him a good reference as an employee (6ffatess); (3) references from a
Sikh Temple commenting on his religious observdbée of process); (4) a reference
from a friend (6/6 of process); and (5) a petitsigned by supporters of the petitioner
(6/7 of process).

[11] It is not disputed that the petitioner hasied a private life. Counsel for the
petitioner sought to persuade the Court that tfegnmation contained in 6/3 to 6/7 of
process is of a nature and weight which had nat peeperly assessed by the
respondent. Counsel submitted that the respondehhdt given sufficient weight to
the information and had applied his own judgmenttxh his own decision. It was
submitted that the respondent ought to have takenaiccount that on the new
information, there would be a realistic prospecafimmigration Judge, applying
anxious scrutiny, concluding that the removal &f pletitioner would breach his

Article 8 rights.



[12] I do not accept the submission on behalf effibtitioner that the respondent's
conclusion is irrational and not one which a readbdsm decision maker would have
reached in the circumstances. The respondent imnignéhke decision expressed the
view that documents now part of 6/3 to 6/7 of psscare of "little weight". | agree. |
accept that there is no specially high thresholengage Article 8(1) and in the words
of Lord Reed irK.B.O. v Secretary of State for the Home Department, "it simply

reflects the fact that more than a technical oomsequential interference of one of
the protected rights is needed if Article 8(1)de engaged". In the circumstances of
this case, | consider that the interference anecethereof is inconsequential. | do not
accept that in every case the mere fact of reme\alfficient to engage Article 8(1)
merely because a private life has been establisheah individual. To that extent
therefore | would agree with the respondent's datis this case that Article 8(1) is
not engaged if the decision letter is read in tey. In my opinion, the petition would
fail on that basis alone.

[13] I acknowledge however that the law as to wimatstitutes "engagement” in a
particular case may not be without difficulty. mg case the respondent did not peril
the decision merely on the conclusion that ArtBMas not engaged. It is plain from
the decision letter (6/2 of process) at pagesttat the respondent considers also
the implications of Article 8(2) which only applidsArticle 8 is engaged. | have no
difficulty in concluding that the evidence produastbehalf of the petitioner (6/3 to
6/7 of process) is not of a kind, when weighechim balance with the factors accepted
as relevant in Article 8(2), would give any reatigirospect of a new Immigration
Judge, applying anxious scrutiny, concluding thatremoval of the petitioner would

constitute a disproportionate interference withgkationer's private life.



[14] Paragraph 7.4 of the petition focuses on geaf the word "engage" in the
opinion letter (6/2 of process). | accept thatéhmiay be more than one way of
interpreting the use of that word in the contexthef letter. That is does not assist
with clarity. Nevertheless, for the reasons | haxpressed, | am satisfied that
whatever way one interprets this letter, therenargrounds put forward by the
petitioner to justify intervention by Judicial Rew.

[15] In these circumstances | uphold the pleasiefrespondent and refuse the

petition.



