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In the case of Husseini v. Sweden,
The European Court of Human Rights (Fifth Sectiosijting as a
Chamber composed of:
Dean SpielmanrRresident,
Elisabet Fura,
BosStjan M. Zupadéi¢,
Mark Villiger,
Isabelle Berro-Lefevre,
Ganna Yudkivska,
Angelika NuBbergeijudges,
and Claudia Westerdieection Registrar,
Having deliberated in private on 6 September 2011,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 1084) against the
Kingdom of Sweden lodged with the Court under Aeti4 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by an Afghan national, Aftab Hes Husseini (“the
applicant”), on 23 February 2009.

2. The applicant was represented by Mr Sture ®essaa lawyer
practising in Goteborg. The Swedish Governmente(@overnment”) were
represented by their Agent, Mrs Charlotte Hellfesm the Ministry for
Foreign Affairs.

3. The applicant alleged, in particular, that amplementation of the
order to deport him to Afghanistan would be in loteaf Articles 3 and 8 of
the Convention.

4. On 24 July 2009 the President of the Third iSeatlecided to apply
Rule 39 of the Rules of Court, indicating to thev&mment that it was
desirable in the interests of the parties and thepgr conduct of the
proceedings not to deport the applicant until ferthotice.

5. On 14 October 2009 the said President decidegive notice of the
application to the Government. It was also decidedrule on the
admissibility and merits of the application at #zame time (Article 29 § 1).

6. On 1 February 2011 the Court changed the coitmposof its
Sections (Rule 25 8§ 1 of the Rules of Court) aredahove application was
assigned to the newly composed Fifth Section.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. Asylum proceedings

7. The applicant was born in 1980 and currentigdiin Sweden.

8. On 1 September 2003 he applied for asylum aredidence permit in
Sweden. In interviews before the Migration BoalMigrationsverket on
5 November 2003 and 11 March 2004 the applicartedtshat he was
ethnic Hazara, Shia Muslim and born and raised small community
consisting of approximately thirty-five families the province of Ghazni.
He had never been to school and was illiteratecleiened that his problems
emanated from the fact that his father was of Hazthnicity and his
mother was of Pashtun ethnicity. As a child of ndixathnicity, he had not
been allowed to play with other children as thed baen unkind to him.
Since it had not been possible to leave him albeehad always been with
his father at his store in the nearest city. WhenTaliban had taken power
in the province, they had frequently come to therestand taken food
without paying, for which reason other people ia tity had believed that
the family sympathised with the Taliban. The facatt his mother was
Pashtun had reinforced this view. Moreover, hishdathad inherited
everything from his grandfather, despite there ¢p&n older uncle, as the
latter had been disowned due to bad behaviour.ufioke had then become
very hostile to the applicant and his family. Aftee fall of the Taliban, the
applicant’s situation had worsened as other villaglwoked upon the
applicant and his parents as traitors. He had lassaulted and severely
beaten on several occasions and twice he haddastmousness. They had
also broken his nose and cut him with a knife. Bgiihe summer of 2003
he had been kidnapped twice and ill-treated. Tis¢ ime he was locked up
in a cellar for one day, and some months later && keld prisoner for two
days. Each time he had been released when hisr fatlte paid a large
amount of money. His father had been advised bybugness partner to
move but he had refused as he thought things wgeddetter over time.
Moreover, the applicant did not know if his motihad any relatives as she
had never mentioned any, but they could not haveech¢o her home town
since she had married a man from another ethnigpgro

9. In July 2003 a group of masked men had contkein house and his
father had told him to leave the house, which he imanaged to do by
escaping through the basement. He had seen thiéaatssill his mother
before he fled. He had then gone to Kabul wherédt found out from a
taxi driver who had a route to his home town thatfather had also been
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killed. His father’s business partner had helped ta leave the country and
he had had contact with no one since he left. Ipicant was convinced
that he would be killed if returned to Afghanistand that the authorities
neither could nor would help him. As he was of mdibethnicity he would

not be welcome anywhere in the country.

10. On 4 May 2004 the Migration Board rejected #pplication. It
found that the general situation in Afghanistan wesdt such that the
applicant could be granted leave to remain in Swemtethis sole ground.
Turning to the applicant’s personal circumstanties,Board observed that
it had found no evidence that persons of mixed ieities faced specific
problems in Afghanistan. According to the applicenbwn account,
ethnicity was passed down by the father, for whedson the applicant was
considered a Hazara. Thus, the Board did not belieat the applicant had
faced such discrimination as claimed because of nhiised ethnicity.
Moreover, it noted that, again according to theliappt, everyone in his
village had tried to get along with the Taliban amad paid to be well
treated by them. Therefore the Board was not caedrthat the applicant
and his family had been suspected of being colktbos with the Taliban
and ill-treated on this ground. The Board furthaestioned the claim that
the applicant had no relatives other than his yr@dging regard to the very
strong family ties in Afghan culture. In any evehis father's business
partner was still there and had shown a friendly smpportive attitude to
the applicant and his family. Consequently, the rBasoncluded that the
applicant had a social network in Afghanistan whichde it possible for
him to return. Since there was no other reasomantdhe applicant leave to
remain in Sweden, his application was rejected.

11. The applicant appealed to the Aliens Appealsard
(Utlanningsnamnden and was therefore heard again. He maintained his
claims and added that he was not considered a &lapaply because his
father was one. Moreover, the suspicion that they dollaborated with the
Taliban was also based on the fact that his matiasrPashtun and that the
Taliban had not touched their home. The family’emp@putation had then
been used against them by his uncle. His mothernleadontact with her
family since she had married outside her ethniddpreover, his father’'s
business partner had become wealthy thanks toppkcant’s father and
therefore had owed him a favour. In any event, asvnoney from their
business which had paid for the applicant’s trip.

12. On 28 February 2005 the Aliens Appeals Boagfected the
applicant’s appeal as concerned his asylum apitatt noted that the
U.S. Coalition Forces had established a militargeb@m Ghazni to stabilise
the area. Against this background, and for the ammsset out in the
Migration Board’s decision, the Aliens Appeals Bbarfound it
unsubstantiated that the applicant would risk persen upon return.
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B. Proceedings as to a residence permit based anfily ties

13. In February 2004 the applicant married a Rakisvoman, who had
been granted a residence permit in Sweden dueptevéous marriage. In
December 2004 the couple had a daughter and therefon
28 February 2005 the Aliens Appeals Board exemgitedapplicant from
the regulation on family reunification which settdbat an applicant must
apply for a residence permit on the basis of fanfityn his country of
origin. The Aliens Appeals Board thus granted tpeliaant a temporary
residence permit for one year. On 28 March 200Ggm®icant was granted
a permanent residence permit in Sweden on the ganueds. The couple
had a son on 11 April 2006.

C. Criminal proceedings against the applicant

14. On 3 August 2007 the applicant’s wife left hiamd, together with
the children, went to live at a protected addr@s®e children were at that
time approximately two and a half and one and d hehrs old. The
estranged wife reported to the police that sheldesh raped and ill-treated
by the applicant for the last two years and thatdw also hit their daughter.
She explained that she had already tried to lehgeapplicant in August
2006 after he had threatened her with a knife drel golice had to
intervene. Criminal proceedings were immediateiated.

15. Subsequently, the prosecution authority isstesdraining orders
against the applicant vis-a-vis his estranged waiid their children, under
section 1 of the Restraining Orders Actagen (1988:688) om
besdksforbud

16. On 25 March 2008 the applicant was examinetiMoypsychiatrists
at the National Board of Forensic Medicine, whoairmedical report of
7 April 2008 noted that the applicant describeditgsymptoms of PTSD
and depression with suicidal thoughts. Should desee of imprisonment
be considered, an examination of the applicant Bgransic psychiatrist
was recommended.

17. The trial took place before the District Coytingsratter) in
Norrkdping, and commenced on 8 April 2008, when #pplicant, his
estranged wife, her mother and two neighbours wheard and
documentary evidence submitted. The applicant vesasirted on remand on
11 April 2008 and submitted for examination by eefesic psychiatrist, who
concluded that the applicant was not suffering franserious mental
disturbance and that he had not committed thefaehh he was accused
due to serious mental disturbance.

18. By judgment of 19 May 2008 the District Cogtingsratter) in
Norrkdping convicted the applicant of rape and aggted violation of a
woman’s integrity grov kvinnofridskrankningcommitted several times a
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week over a period of two years, between 2005 ardi@ust 2007. The
violation included hitting, pushing, hair pullingné threatening to harm or
kill the wife and the children, or to take the dnén away from the wife by
taking them to Afghanistan. The District Court ribthat the wife had made
a very composed and credible impression. She heasepted her story,
which was supported by witness statements, inra eald balanced way.

19. The applicant was sentenced to two years’ isapment and five
years’ expulsion from Sweden, with a prohibition ceturning before
19 May 2013.

20. In its decision to expel the applicant thetias Court had regard,
inter alia, to a report dated 8 April 2008 from the relevamtial welfare
board relating to the issue of the children’s nieedontact with their father
and how they would be affected by his expulsiompdinted out that the
estranged wife was afraid of the applicant andetioee still lived at a secret
address. The children had not seen their fatheesfkugust 2007 and the
mother would only take part in visits if a contperson were present. An
expulsion would most likely mean that the childmeould not have any
contact with their father during the expulsion pdri Generally, children
needed close and good contact with both their psréfowever, the courts
and the social services also had to take into adcthe risk of children
being subjected to violence, abuse, abduction, ld&ving regard to the
crimes at issue, the overall assessment was thertfat the children’s need
for contact with their father, if convicted, shoubg balanced against the
risk of their being subjected to, or becoming wési¢o, violence or other
degrading treatment during access.

21. In its decision to expel the applicant, thetbet Court essentially
stated the following. In view of the nature of tlwimes and the
circumstances of the case, there was reason tahgiathe applicant would
continue to commit crimes in Sweden. Moreover, irew of the
ill-treatment endured by the estranged wife andediby the applicant, the
crimes were considered to be so serious that tpécapt should not be
allowed to remain in Sweden. He lacked any subisianbnnection to
Sweden other than his family, who had to live aearet address to avoid
being persecuted by him. In conclusion, the chiidr@eed for contact with
their father could not be considered to be so Baamt that an expulsion
should be avoided. However, having regard to thilrem, the expulsion
period was limited to five years. Finally, the Magion Board had been
heard and had stated that there were no impedinetite expulsion of the
applicant to his home country.

22. The applicant appealed to the Gota Court opedb hovratten,
before which the applicant and the estranged wiéeevwheard, as were the
witnesses who had been heard before the DistricrtCOn 25 July 2008
the Gota Court of Appeal upheld the lower couttdgment in full.
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23. The applicant requested leave to appeal toShpreme Court
(Hogsta domstolgnwvhich was refused on 17 September 2008.

D. Proceedings concerning custody and access

24. Having left the applicant on 3 August 2007,10hAugust 2007 the
estranged wife filed for divorce from the applicamd sole custody of the
children. She contended that she had been illeadehy the applicant, that
he had also hit the children, and that she hadrreghdhe abuse to the
police. The applicant agreed to a divorce but retpeesole custody of the
children. He also demanded access to the childrefoéir hours a month in
the presence of a contact person.

25. On 9 November 2007, the District Court temptyragranted the
estranged wife sole custody of the couple’s childmhile the proceedings
were pending before it. It further decided tempdyathat the applicant
should not have physical contact with the childdenng this time. It noted
in that respect that the applicant had been accu$eserious crimes,
including violence against the daughter. The progcwas considering
whether to charge the applicant and, while awaitiegelopments in this
regard, the District Court found joint custody te imcompatible with the
children’s best interest. Nor should access betwhenapplicant and the
children be established under those circumstances.

26. The applicant’s appeal against the decisionnepected by the Court
of Appeal on 30 November 2007.

27. As stated above, in the criminal proceedings applicant was
convicted on 19 May 2008 by the District Court.

28. In the custody and access proceedings, aetheest of the District
Court, the social welfare board submitted a remated 5 June 2008
concerning custody and access rights, based onifdenviews with the
estranged wife and two interviews with the applic@me at home and one
at the pre-trial detention centre). The social selfboard had also met the
children at their home in March 2008, and spokethé&ochildren’s nursery
school and to a deaconess involved in the casaddition, they had had
access to relevant written material such as th& finstance criminal
judgment against the applicant and the examinatonducted by the
forensic psychiatrist. The report stated that ewbf the applicant’'s abuse
of his estranged wife and the fact that he had abhypalso physically
abused his daughter, there was a high risk thatrithéren would be harmed
if the applicant were to have custody of them. ¢hikdren were very young
when they last had contact with the applicant amely twould have no
memories of their father that they could expreswands. Their need for a
relationship with their father would increase whiérey became older.
Access between them and the applicant would invalvencreased risk that
their secret address would become known to hims Trek should be
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balanced against the fact that the applicant hbgested his family to abuse
and that he would probably be expelled upon reléase prison. Thus, it

was advised that he should not have access tdhtlaeen. In order to meet
the children’s need for contact with their origintswas noted that such
could be accommodated through letters. The socefave board could
distribute letters from the applicant to the cleldrvia the estranged wife,
who in turn could reply within a month to report dhe children’s

development.

29. The applicant and his estranged wife divoroetuly 2008.

30. On 17 September 2008 the applicant’'s convicemd sentence
became final.

31. In letters of 17 and 26 June, and 1 SepterBb@8 the applicant
submitted his observations on the report from thaas welfare board. He
found that the report was partial to the benefithef estranged wife and not
in the interests of the children.

32. On 4 November 2008, the District Court heldearing in the case.
Represented by legal counsel, the applicant andcexiwife were heard.
Seven witnesses were heard at the applicant’'s segéerepresentative
from the social welfare board stated that the asd been to see both
parents an equal number of times during the cusitoglystigation but that
this had not been possible because the applicantetained on remand. In
general young children were directly affected bywhimeir mother was
treated and it was therefore very likely that tpplzant’s daughter would
experience bad memories if she had to see thecappliMoreover, if the
children were to have contact with the applicameytwould be exposed to
yet another separation from him when the expulsiorder was
implemented. Thus, for the moment it was not in dheldren’s best
interests to see the applicant.

33. By judgment of 18 November 2008, the Distficurt granted the
ex-wife sole custody of the couple’s two childrendaordered that the
applicant should not have visiting rights to thddrien. The court noted that
the ex-wife and the children lived at a secret fiocaand that the children
were well and felt safe with their mother. Moreqvélte applicant was in
prison, and once his sentence was served he woeldexpelled to
Afghanistan with a prohibition on returning untilayl 2013. Against this
background, it was most appropriate that the exewe granted sole
custody of the children.

34. As concerned access rights, the court notedaitcording to several
witness statements the applicant had been a gdbdrféo his children.
However, there was a considerable risk that théden had experienced
the violence to which their mother had been subgeind that seeing the
applicant could bring back bad memories and distuelsense of safety that
the children now experienced. Moreover, the apptizggas now in prison,
from where he would only be able to have very restl access to his
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children. Furthermore, even if the children werdeato create a safe
relationship with the applicant during such limitedcess, the applicant
would subsequently be expelled and therefore stgmhifeom his children
until May 2013. The District Court therefore foutttht access was not in
the children’s best interest. It did not rule otmatt access might be
established at a later point in time.

35. The District Court only took a stand on accassequested by the
applicant, namely to have physical contact withdhigdren in the presence
of a contact person. It did not take any decisiegulating or limiting the
applicant sending letters to his children. Pradticehowever, sending
letters was complicated by the fact that the chitdived with their mother
at a secret address. Nevertheless, it was poswbkend letters to the
children via the Swedish Tax Agency. Also, the ofig the social welfare
board to pass on letters from the applicant tocthgdren via their mother
still stood. The applicant availed himself thereate at Christmas when he
send gifts to the children. Moreover, on 23 Octob@d8 the ex-wife gave
detailed information about the children and theergday life to the social
welfare office, and that information was subsegyettmmunicated to the
applicant.

36. The applicant appealed against the DistricurCgudgment of
18 November 2008 to the Court of Appeal, statiraj tte had requested the
Government to repeal his expulsion order and thathld lodged a
complaint with the European Court of Human Rights2@ February 2009
as he considered that his expulsion to Afghanistanld be in violation of
Article 3 of the Convention. Consequently, it wa oertain that he would
be expelled and hence his proposed expulsion wiag reason to deny him
access to his children. Moreover, he owned a hamk had a job and
several friends, for which reason he could offerchildren a stable place to
visit once he was released from prison. He founsh#cceptable that he had
no news at all of his children and allegedly was/@llowed to send two
letters per year to them. The ex-wife stated that dapplicant could have
access to the children when they were older.

37. On 23 March 2009 the Court of Appeal refuss¢ to appeal and,
on 29 May 2009, so did the Supreme Court.

E. Requests for the expulsion order to be revoked

1. Application in August 2008

38. On 1 August 2008, the applicant requestedsitnvernment to repeal
his expulsion order and grant him a residence pgemmiSweden. He
submitted essentially that there were problemsfghanistan between Shia
and Sunni Muslims, that he had been wrongfully acted and that he had
two children in Sweden.
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39. In a submission of 20 August 2008, the appticdaated that when
the Taliban came into power in 1996 and took cdrdfdhe Hazara area,
his father started talking about schools and freeduaith others in the
Hazara group. The Taliban perceived framms that his father was
dissociating himself from his religion. They trigmicapture him but he went
into hiding. The applicant was captured instead mmprisoned. He was
ill-treated for thirty-five days, which included &ng and being stabbed in
the back with a knife, to get him to reveal hish&ats hiding place, which
he refused. His father paid a large ransom forrélisase after thirty-five
days and the applicant was admitted to hospitalof@ar a month. A few
weeks later he went with his father to the mosgueere they were captured
by the Hazaras who told the applicant that he wadsarShia Muslim since
his father was married to a Pashtun. They wantedtdiprove his loyalty to
the Shia by walking on burning coals. When he redushey stabbed him in
the shoulder. He walked on the coals and suffeeeidiss burns to his feet.
He wasleft alone and his father came in disguise inrthédle of the night
to pick him up. His father had to carry him homéiene he was treated for
his injuries. About a week later, he and his fathent to the mosque again
and there the others decided that his father shidlildim and his mother,
which his father refused. Then it was decided thatwhole family should
die and one of his father’s friends warned thenthaf. The applicant was
twenty-one at the time. He and his parents wokenutne middle of the
night to find that the house was on fire and thexigde were trying to get in
through the window. His father fetched a weapon lsisdnother opened a
hatch to an escape tunnel under the house. Befonging down he saw his
mother being injured. They threw down money to aiml closed the hatch.
He had no choice but to crawl out through the tlirtde stood and watched
while the house burned down and then went to theehof one of his
father's friends who lived in another city. This maelped him leave
Afghanistan.

40. In a submission of September 2008, the apylieaded that he
suffered from post-traumatic stress syndrome (PT8it he had tried to
commit suicide, and that he had no family othenthe children and a new
girlfriend in Sweden.

41. On 4 December 2008 the Government rejected agpy@icant’s
request. It found that there was no impedimenth® énforcement of the
expulsion order and no other special reasons totgife applicant a
residence permit in Sweden.

2. Application in January 2009

42. In January 2009, the applicant submitted a application, dated
31 December 2008, for revocation of the expulsimten He added that he
had not been in contact with his country of origince he left but knew that
his father’s business partner, who had helped HHoame, had been Kkilled.
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Since his parents had been killed and he himselfdeen tortured by the
Taliban, his life was in great danger. He alsoatskeing killed upon return
to Afghanistan for having married a Sunni Muslimnaan although he was
a Shia and for having violated a Sunni Muslim wonrathe acts for which
he had been convicted in Sweden. Invoking anewpb@ mental health,
the applicant submitted some medical certificafase certificate was dated
16 February 2009 and written by a physician atpifigon. It stated that the
applicant had alleged that he had been imprisonédt@tured on several
occasions in Afghanistan and that the physiciandesh a large number of
scars on his back from cuts. He also had two doams stab wounds to his
thigh and his shin. The physician confirmed that slkars might have been
caused by torture as alleged by the applicant. drs# medical certificate
was dated 17 April 2009 and written by a chief ptigs and specialist in
psychiatry, and by a psychologist at the Medicahtée for Refugees. It
stated that the certificate was based on the apylg contacts with the
Centre from October 2005 to October 2008. He hauibg@sychotherapy at
the Centre in October 2005 to talk about his bamlgd and traumatic
experiences. The physicians had considered thatalseclearly traumatised
and had several symptoms of PTSD such as nightmiiastbacks and
anxiety. However, the applicant had been foundlstab May 2006 for
which reason the sessions had ended. In August B@®applicant had
contacted the physicians again because he hadfeelamg unwell. When
he had been arrested on suspicion of raping Bhaldebeen placed in a cell
and had experienced strong flashbacks from whehadebeen kidnapped
and tortured for one month in Afghanistan. He hadrbso desperate that he
had cut his wrists with a table knife and had tlspent one night in the
psychiatric emergency department. He had then redums sessions with
the psychologist and had received medication tp heh sleep. However,
he had overdosed on the medication in October 20§¥ to the strain
caused by the criminal trial against him. His lasssion had been in
April 2008, before being imprisoned, and after filsdgment he had again
tried to commit suicide by taking an overdose ¢ispAccording to the two
physicians, the applicant suffered from PTSD, degpon, anxiety and had a
serious stress reaction to his situation. He wasethre in a very fragile
state mentally, with a high risk of suicide if thepulsion order were to be
enforced. Thus, they concluded that there were ecaég@gsychiatric
impediments to the enforcement of the expulsiorord

43. On 4 June 2009 the Government rejected therequest as it found
that there was no impediment to the enforcemettt@g&xpulsion order and
no other special reasons to grant the applicaesidence permit in Sweden.
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3. Application in July 2009

44. Finally, in July 2009 the applicant submiteedhird application for
revocation of the expulsion order based essentmilyhe same grounds as
the previous ones. That case is still pending leeloe Ministry of Justice.

D. Subsequent events

45. On 24 July 2009 the Court decided to applyeR4 of the Rules of
Court, indicating to the Government that it wasiddse in the interests of
the parties and the proper conduct of the procgedmot to deport the
applicant until further notice.

46. On 5 August 2009, following the Court’s indioa under Rule 39 of
the Rules of Court, the acting Minister of Justwecided tostay the
enforcement of the expulsion until further notice.

47. The Minister also decided that the applicdmdusd be taken into
custody upon his conditional release from prisoccakdingly, the applicant
was taken into custody on 11 August 2009. He wigsmsed on 28 January
2010 by decision of the Supreme Administrative Cour

48. In the meantime, the Government requestediaddi information
from the Migration Board about some of the isswmsed in the present
case. Having made an investigatory visit to Afgktm in
November/December 2009, the Migration Board coredijohter alia, that
the security situation in Afghanistan was not stiet an expulsion thereto
in general would entail a violation of Article 3 die Convention. The
Board noted, however, that according to variouscas) the Taliban had
increased their operation in Ghazni province wheatatrary killings and
civilian deaths among supporters of Governmentefoiitad been reported.
In Ghazni province the violence had increased mostl the Pashtu-
dominated south, while the situation was relativeym in the Hazara-
dominated northern part of the province. Thus,hat relevant time, there
were impediments to enforcing expulsion orders tbafhi province,
notably due to the unstable security situation,clvhineant, among other
things, that humanitarian organizations could no¢rate in the province
and that there were problems for travellers onrtdael between Kabul and
the province.

49. On 14 June 2010 the prosecution authorityedsuestraining orders
against the applicant vis-a-vis his ex-wife andrtbkildren, under section 1
of the Restraining Orders Act. The prosecution aidbeat the applicant had
previously been convicted of rape and aggravatethtvon of a woman’s
integrity regarding his former wife, and found thia¢re was a risk that the
applicant would commit a crime against, persecutenasome other way
seriously harass his former wife or the childrehe Brders were in force for
one year, that is until 13 June 2011. Violationrestraining orders is a
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crime under the aforementioned Act that can rasudt fine or a maximum
prison sentence of one year. The applicant faitedring the decision
before the courts.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Domestic law on asylum

50. The provisions concerning the right of aliem®nter and to remain
in Sweden are laid down in the Aliens Atltinningslagen 2005:716 -
hereafter referred to as “the Aliens Act”) whiclpleced, on 31 March
2006, the old Aliens ActUtlanningslagen1989:529). The Aliens Act was
amended anew on 1 January 2010. The followingsdtethe Aliens Act in
force at the relevant time.

51. Under the previous Aliens Act, asylum applomas were dealt with
by the Migration Board and the Aliens Appeals Boddsder the Aliens
Act in force, matters concerning the right of afield enter and remain in
Sweden are normally dealt with by three instanttessMigration Board, the
Migration Court and the Migration Court of Appe@hus, appeal against a
decision or an order for expulsion issued by thegristion Board, which
carries out the initial examination of the cases lto the Migration Court.
The Migration Board is, in principle, obliged toview its decision before it
forwards an appeal to the Court. Appeal againstdgment or decision of
the Migration Court in turn lies to the Migrationo@t of Appeal. This
instance will, however, only deal with the meritistioe case after having
granted leave to appeal. Leave to appeal will bantgd if (1) it is
considered of importance for the guidance of thdiegtion of the law that
the appeal is examined by the Migration Court opéal or (2) there are
other exceptional grounds for examining the appeal.

52. Chapter 5, Section 1, of the Aliens Act st@es that an alien who is
considered to be a refugee or otherwise in neguiatéction is, with certain
exceptions, entitled to a residence permit in Swedaccording to
Chapter 4, Section 1, of the Aliens Act, the temeftigee” refers to an alien
who is outside the country of his or her natioyaditving to a well-founded
fear of being persecuted on grounds of race, naitgn religious or
political beliefs, or on grounds of gender, sexoalentation or other
membership of a particular social group and whariable or, owing to
such fear, is unwilling to avail himself or herseff the protection of that
country. This applies irrespective of whether tleespcution is at the hands
of the authorities of the country or if those auities cannot be expected to
offer protection against persecution by privateivitiials. By “an alien
otherwise in need of protection” is meainter alia, a person who has left
the country of his or her nationality because ofedl-founded fear of being
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sentenced to death or receiving corporal punishnoensf being subjected
to torture or other inhuman or degrading treatment punishment
(Chapter 4, Section 2, of the Aliens Act).

53. Under certain conditions, an alien may be tgca residence permit
even if a deportation or expulsion order has galegdl force. This applies,
under Chapter 12, Section 18, of the Aliens Acterghnew circumstances
have emerged that mean there are reasonable gréemtslieving,inter
alia, that an enforcement would put the alien in damddreing subjected to
capital or corporal punishment, torture or othehuiman or degrading
treatment or punishment or there are medical oeradpecial reasons why
the order should not be enforced. If a residenegenppecannot be granted
under this provision, the Migration Board may irstelecide to re-examine
the matter. Such a re-examination shall be caroedwhere it may be
assumed, on the basis of new circumstances inviokelde alien, that there
are lasting impediments to enforcement of the matteferred to in
Chapter 12, Sections 1 and 2, of the Aliens Act] Hrese circumstances
could not have been invoked previously or the atibows that he or she
has a valid excuse for not doing so. Should thdiegige conditions not
have been met, the Migration Board shall decide twootgrant a re-
examination (Chapter 12, Section 19, of the AliAng.

B. Domestic law on expulsion

54. Pursuant to Chapter 1, Article 8 of the Pebatle Brottsbalken
1962:700) a crime may, apart from ordinary sanstiamesult in special
consequences defined by law. Expulsion on accolat @iminal offence
constitutes such a consequence and the decisithmsimespect is made by
the court in which the criminal proceedings takacpl

55. Provisions on expulsion on this ground ard town in the Aliens
Act. According to Chapter 8, sections 8 and 11,aien may not be
expelled from Sweden on account of having commistextiminal offence
unless certain conditions are satisfied and theqgmes links to Swedish
society have been taken into account.

56. Moreover, the court must have regard to theege provisions on
impediments to the enforcement of an expulsionsil@ci Thus, pursuant to
Chapter 12, section 1, of the Aliens Act, theransabsolute impediment to
expelling an alien to a country where there aresoeable grounds for
believing that he or she would be in danger ofeuify capital or corporal
punishment or of being subjected to torture or othbuman or degrading
treatment or punishment. Furthermore, a risk ofsg@aution generally
constitutes an impediment to enforcing an expulgiecision.

57. If the Government find that a judgment or dexi to expel a person
on account of having committed a criminal offeneermot be executed or if
there are otherwise special reasons not to enfbecéecision, by virtue of
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Chapter 8, section 14 of the 2005 Act, the Govenimeay repeal, in part
or completely, the judgment or decision of the toMyhen considering
whether to repeal an expulsion order, the Governraeall above all take
into account any new circumstances, namely circantgts that did not
exist at the time of the courts’ examination of gréminal case. In the
travaux préparatoiresto this provision (Government Bill 1988/89:86,
p. 193), strong family ties and severe illnessgiven as examples of such
“special reasons” that may warrant revocation ofeapulsion order. The
Government may also, in accordance with ChapterAtticle 13, of the
Instrument of GovernmentRegeringsformen pardon or reduce a penal
sanction or other legal effect of a criminal act.

C. Domestic law on custody and access

58. Rules concerning rights of access to childaes primarily to be
found in Chapter 6 of the Children and Parents C(#feS 1949:381;
hereinafter the Code). The best interests of théd chmust be the
determining factorin all decisions concerning custody, residence and
access. In the assessment of what is in the bestests of the child,
particular attention shall be paid to the risk lué thild or another member
of the family being exposed to abuse or of thedchuking unlawfully
abducted, retained or otherwise harmed. Particatf@ntion shall also be
paid to the child’s need for close and good contaith both parents.
Regard should also be given to the wishes of thiel evhile taking into
account the age and maturity of the child (ChagteBection 2 a, of the
Code).

59. A child shall have the right to access withaaent with whom he or
she is not living. Access may take place by thédcind the parents seeing
each other or by other kinds of contact. The chilparents have a joint
responsibility to ensure that, as far as possthkechild’s need for access to
a parent with whom he or she is not living is métboth parents have
custody of the child and the child is to have as¢esa parent with whom he
or she is not living, the other parent shall prevalch information about
the child as will promote access, unless therespexial reasons to the
contrary. If the child is to have access to a pando does not have custody
or with some other person who is particularly cldsethe child, the
information referred to in the previous sentencallshe provided by the
person with custody (Chapter 6, Section 15, ofGbde).

60. The courts may decide that particular condgior directions shall
apply to the right of access, such as the presefh@e contact person or
where the contact should take place. However, dougrto the Supreme
Court such directions shall be decided only in pkomal cases since too
detailed directions may lessen the parents’ wildoperate. Directions may
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be given if, without them, the contact would ndtetgplace atll or would
only take place to a lesser extent contrary tccthiel’'s interests.

61. Prior to 1 July 2006 it was not explicitly t&td in the Code that
access could take place by meanscohtact other than direct contact
between the child and parent, such as telephorietters. Normally, the
parents should be able to agree on the extentadf sulirect contact. The
municipalities also assist in reaching agreementsuch contact. However,
through the introduction of the new provision inapter 16, Section 15, of
the Code, the courts have been enabled to decad@thesss to take place
in some other way than by the child meeting with plarent. The aim is to
provide, in exceptional cases, a way of bringinguabcontact between a
child and a parent when direct accessnaot an option. This may be the case
for instance when the child and the parent liveasaerable distance from
each other or when the freedom of movement of #rer is restricted as a
result of a prolonged hospital stay or similar ginstance (see Government
Bill 2005/2006:99, p. 55.)

62. According to the rules on right to accesdsitn the child’s best
interests to have close and good contact with Ipatients in most cases.
However, that does not mean that the child muse ltawntact with a parent
in all circumstances. A child must have an absaligiet not to be subjected
to violence, abuse or other degrading treatmers. dtso well known that a
child’s psychological health may be endangeredeéf ¢thild has to see or
hear domestic violence. Accordingly, the courts aadial authorities shall
pay particular attention to the risk of violencedasther kinds of abuse
directed against a child or other members of tieilfa and the finding of
such arisk shall weigh heavily in the overall assessn@nivhat is in the
best interests of the child in a particular cadee Tesult of the assessment
may be that it is best for the child not to havg aontact at all, to have
contact,inter alia, in the presence of a contact person or that actesdd
be established when the child has reached a magegsee Government
Bill 2005/2006:99. p. 42.)

[ll. RELEVANT INFORMATION ON AFGHANISTAN

63. The UNHCR Eligibility Guidelines for Assessitige International
Protection Needs of Asylum-Seekers from AfghanisiahDecember 2010
(“UNHCR 2010 Afghanistan Guidelines”) observenhter alia, under
“Il. Introduction”:

“... In light of the worsening security environmentcertain parts of the country and
the increasing number of civilian casualties UNHE#siders that the situation can
be characterized as one of generalized violenddeimand, Kandahar, Kunar, and
parts of Ghazni and Khost provinces. Therefore,hafg asylum-seekers formerly
residing in these areas may be in need of intemaliprotection under broader
international protection criteria, including compientary forms of protection. In
addition, given the fluid and volatile nature oktbonflict, asylum applications by
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Afghans claiming to flee generalized violence ihest parts of Afghanistan should
each be assessed carefully, in light of the evidgmesented by the applicant and
other current and reliable information on the plaédormer residence. This latter
determination will obviously need to include assagswhether a situation of

generalized violence exists in the place of formesidence at the time of

adjudication.

UNHCR generally considers internal flight as a ozeble alternative where
protection is available from the individual’'s owrtended family, community or tribe
in the area of prospective relocation. Single maled nuclear family units may, in
certain circumstances, subsist without family andhmunity support in urban and
semi-urban areas with established infrastructuré ander effective Government
control. Given the breakdown in the traditionaliabéabric of the country caused by
decades of war, massive refugee flows, and gromitegnal migration to urban areas,
a case-by-case analysis will, nevertheless, bessacg

In light of the serious human rights violations anainsgressions of international
humanitarian law during Afghanistan’s long histasfy armed conflicts, exclusion
considerations under Article 1F of the 1951 Conieeninay arise in individual claims
by Afghan asylum-seekers. Careful consideratiorsée be given in particular to the
following profiles: (i) members of the security éas, including KHAD/WAD agents
and high-ranking officials of the communist regimé§ members and commanders
of armed groups and militia forces during the comisturegimes; (iii) members and
commanders of the Taliban, Hezb-e-Islami Hikmatyard other armed anti-
Government groups; (iv) organized crime groups; rai@mbers of Afghan security
forces, including the NDS; and (vi) pro-Governmeparamilitary groups and
militias.”

Further, as to “Members of (Minority) EthnicdBps” it was stated:

“It is widely documented that ethnic-based tens@am violence have arisen at
various points in the history of Afghanistaé8ince the fall of the Taliban regime in
late 2001, however, ethnically-motivated tensiord anolence have diminished
markedly in comparison to earlier periods. Notwitimsling the foregoing and despite
constitutional guarantees of “equality among alingt groups and tribestertain
concerns remainThese include,inter alia, ethnic discrimination and clashes,
particularly in relation to land use/ownership tigh

Afghanistan is a complex mix of ethnic groupih inter-relationships not easily
characterized. For different historical, socialpmemic and security-related reasons,
some members of ethnic groups now reside outsidasawhere they traditionally
represented a majoritfhis has resulted in complex ethnic mosaic in sqads of
the country, notably the northern and central negjicand in the major cities in the
west, north and centre of Afghanistan. Consequemtly ethnic group cannot be
classified as a minority by simply referring to ioatl statistics. A person who
belongs to a nationally dominant ethnic group -hsas Pashtuns and Tajiks - may
still face certain challenges relating, at leagpant, to his or her ethnic association, in
areas where other ethnic groups predominate. Csalyera member of an ethnic
group constituting a minority at the national leiglnot likely to be at risk in areas
where the ethnic group represents the local mgjofiihe issue of ethnicity may
feature more prominently where tensions over actessatural resources (such as
grazing land and water) and political/tribal digmibccur, or during periods of armed
conflict ...
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As an example, one of the groups affected are #éisbtbins, who have been uprooted
in large numbers by ethnic violence in the norttl #re west of the country following
the collapse of the Taliban reginkashtuns throughout northern Afghanistan, where
they constitute an ethnic minority, have since b&drject to discrimination, arbitrary
arrests, violence and reprisal killings by non-Rashmilitias and groups because of
their (perceived) association with the former Talibregime, whose leadership
consisted mostly of Pashtuns from southern Afghliani®olitical power in the north
reportedly still rests with local powerbrokers agated with the (Tajik-dominated)
Northern Alliance, who are reluctant to allow thestainable reintegration of Pashtun
returnees or provide for their protection. As sfohmerly displaced Pashtuns may be
unable to recover their land and property uponrnetol their area of origin...

Marginalized during the Taliban rule, the Hazarenownity continues to face some
degree of discriminatiorgjespite significant efforts by the Government tarads
historical ethnic tensionlotwithstanding the comparatively stable securityagions
in provinces and districts where the Hazara carstib majority or a substantial
minority, such as Jaghatu, Jaghori and Malistan district&Hhazni province, the
security situation in the remainder of the provinceluding on access routes to and
from these districts, has been worsening ...

Although available evidence suggests that some raesmbf (minority) ethnic
groups, including Hazaras, may engage in irregolaration for social, economic
and historical reasons, this does not exclude thheérs are forced to move for
protection-related reasons. UNHCR therefore comsidbat members of ethnic
groups, including, but not limited to those affect®y ethnic violence or land use and
ownership disputes, particularly in areas wherey tde not constitute an ethnic
majority, may be at risk on account of their etltyicace and/or (imputed) political
opinion, depending on the individual circumstanoéshe caseHowever, the mere
fact that a person belongs to an ethnic group iatisg a minority in a certain area
does not automatically trigger concerns relatedigks on the ground of ethnicity
alone. Other factors includingjter alia, the relative social, political, economic and
military power of the person and/or his and hengtlyroup in the area where fear is
alleged may be relevant. Consideration should b&s@iven to whether the person
exhibits other risk factors outlined in these Gliitess, which may exacerbate the risk
of persecution. In the ever-evolving context of Wdgistan, the potential for increased
levels of ethnic-based violence will need to benlean mind.”

65. In respect of “Internal Flight or Relocatiorteéknative” it was set
out, among other things:

“A detailed analytical framework for assessing #wailability of an internal flight
or relocation alternative (IFA/IRA) is contained the UNHCR Guidelines on
International Protection No. 4: “Internal Flight oRelocation Alternative” Within the
Context of Article 1A(2) of the 1951 Convention/and 967 Protocol Relating to the
Status of Refugees

Whether an IFA/IRA is “reasonable” must be deterdiron a case-by-case basis,
taking fully into account the security, human riglaihd humanitarian environment in
the prospective area of relocation at the timehaf tecision. To this effect, the
following elements need to be taken into accoutthe availability of traditional
support mechanisms, such as relatives and frietdds @ host the displaced
individuals; (ii) the availability of basic infrasicture and access to essential services,
such as sanitation, health care and education); gbility to sustain themselves,
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including livelihood opportunitiegiv) the criminality rate and resultant insecurity,
particularly in urban areas; as well as (v) thelesecd displacement in the area of
prospective relocation ...

In light of the foregoing, UNHCR generally consisldiFA/IRA as a reasonable
alternative where protection is available from theividual's own extended family,
community or tribe in the area of intended relamatSingle males and nuclear family
units may, in certain circumstances, subsist wittiamily and community support in
urban and semi-urban areas with established infictste and under effective
Government control. A case-by-case analysis walyarntheless, be necessary given
the breakdown in the traditional social fabric o tountry caused by decades of war,
massive refugee flows, and growing internal migmato urban areas.”

66. According to the World Health Organisation’sial Health Atlas,
2005, on Afghanistan, mental health was not covesethe primary health
care system. Four Community Mental Health Centees lleen established
in the capital and there were two general psydhbiaghabilitation centres
with one hundred and sixty beds. There were only View trained
psychiatrists. Most doctors working as psychiadrisad either had in-
service training or had attended short coursesaabrBsychologists were
trained at Kabul University. Much of the qualifietanpower and technical
expertise had left the country. NGOs were involwath mental health in
the country. The following therapeutic drugs weeagyally available at the
primary health care level of the country: carbamaes phenobarbital,
amitriptyline, hlorpromazine, diazepam and halagpai The cost of
medicines kept fluctuating due to the effect of warthe stability of the
local currency. Over-the-counter sales of psychpatrdrugs occurred.

67. In an article published by Canadian Women YWomen in
Afghanistan in May 2011 (http://www.cw4wafghan.ca&iMalHealth) it was
statedjnter alia:

“Afghanistan reportedly has only 42 psychologistel sychiatrists in the entire
country. In the capital, the Ministry for Public &lth manages the Kabul Psychiatric
Hospital, founded around 1985, which also incluthgmtient services for men and
women, and a drug treatment centre called the Iah@ubstance Misuse Centre. In
2009, this centre saw more than 800 inpatientesnff from drug addiction, mainly
heroin and opium addictionnfernational Medical CorpslMC, 2011). The hospital,
long notorious for its dilapidated and unhygiertais, has only 60 beds; while experts
say at least a 300-bed facility is needed. It wss eriticized in a 2010 assessment by
the IMC for not providing follow-up treatment padischarge and for the high relapse
rates of addicts and mental health patients. [026%er 6,400 patients were admitted
to the hospital and 21,000 patient consultation& fmace (of which nearly half were
treated for depression and 5,000 treated for psyshavhich remains the only mental
health hospital in the country, despite announcésneythe Minister of Public Health
back in 2006 that 30-bed mental health hospitalsldvbe opened in every region of
the country, in addition to 20-bed hospitals inrgverovince, and 10-bed clinics in
every district. As of early 2011, the Ministry ofiftic Health had no plans in place to
construct a new hospital in Kabul; however, in 20flte European Commission
moved ahead with plans to design a program to stipipe existing hospital and to
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build the capacity of the 128 hospital personnék Pprogram will be implemented by
the international NGO, International Medical Corps.

... tertiary care facilities like the 60-bed mertiablth Hospital and 40-bed Jangalak
detox center, which are mandated to accept patisntsacross Afghanistan, lack the
resources, space, qualified personnel and intesystems to provide appropriate,
humane care for patients.” — International Med@afps in Afghanistan, February 23,
2011.

The Ministry of Mental Health currently operatesnantal health training program
with funding from the European Union and Caritaghvplans to expand it to four
hospitals in the northern region of the country2Bil1. In Afghanistan, there is no
dedicated university faculty to train mental hegifrsonnel; however, International
Medical Corps announced in February 2011 its ptansork with the Ministries of
Higher Education and Public Health “to improve athed psychiatric education at
medical universities in Afghanistan” (IMC website).

THE LAW

. ALLEGED VIOLATION OF ARTICLES 2 AND 3 OF THE
CONVENTION

68. The applicant complained that an implementatibthe deportation
order to return him to Afghanistan would be in aitbn of Articles 2 and 3
of the Convention, which in so far as relevant raadollows:

Article 2

“1. Everyone’s right to life shall be protected layv. No one shall be deprived of
his life intentionally save in the execution of entence of a court following his
conviction of a crime for which this penalty is pided by law”.

Article 3

“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

69. The Government contested that argument.

A. Admissibility

70. The Court finds that it is more appropriateléal with the complaint
under Article 2 in the context of its examinatiohtbe related complaint
under Article 3 and will proceed on this basis ($¢&. v. the United
Kingdom no. 25904/07, § 95, 17 July 2008). It notes thatcomplaint is
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not manifestly ill-founded within the meaning oftiste 35 § 3 (a) of the
Convention. In so far as the complaint relatesht third application for
revocation of the expulsion order submitted by dpelicant in July 2009,
which is still pending before the Ministry of Justj the complaint is
premature and must be declared inadmissible. Otbenthe complaint is
not inadmissible on any other grounds and mustetber be declared
admissible.

B. Merits

1. The applicant

71. The applicant complained that if returned fghanistan, he would
be persecuted and killed because he is of mixedictyy Hazara and
Pashtun, and has no family or network to protewt. bile also risked being
killed upon return to Afghanistan for having madri@ Sunni Muslim
woman although he was $hia and for having violated a Sunni Muslim
womanin the acts for which he had been convicted in Swmedrinally, in
his observations before the Court, he added thavdwéd risk persecution
upon return, because he was cohabiting with his gelviend, who was
Christian.

2. The Government

72. From the outset, the Government pointed oat the situation in
Afghanistan was not such that there was a geneed to protect asylum
seekers.

73. Regarding the individual risk assessmentGbeernment contended
that an enforcement of the expulsion order wouldgnee rise to a violation
of Article 3. In respect of the applicant's motivler asylum, the
Government referred to various subjects on whicd #pplicant had
provided conflicting or divergent stories, for exgilmabout why he and his
parents were disliked, whether due to mixed ethnicsuspected as
supporters of Taliban or because the Taliban dtdapprove of his father’s
ideas; how many days he had been kidnapped, tvibirty-five; how the
applicant was injured; by whom and how his parevese killed; and how
the applicant escaped. Having regard thereto, theeBment found that
there were strong reasons to question the veramityhe applicant’s
submissions.

74. In any event, they pointed out that the ajppliovould not be sent
back to his village or province of origin sincecaaling to the most recent
report from the Migration Board of December 200%ere were
impediments to enforcement of the expulsion ordgirest the applicant to
Ghazni province.
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75. Moreover, according to the findings of the @sitic authorities and
available country information, there was no indmathat disputes between
ethnic groups had increased or that people of mibaakground would run
a higher risk of violence and persecution in Afghtam. In addition,
although disputes between ethnic groups, suchramg$tance Hazaras and
Pashtuns, did exist, these primarily involved ésient to land and
opposing political views rather than ethnicity amgigious affiliation as
such.

76. Likewise, the applicant had failed to substdaetthat he would be
killed upon return to Afghanistan for having madri@ Sunni Muslim
woman or for having violated a Sunni Muslim womarthe acts for which
he had been convicted in Sweden.

77. Finally, in the Government’s opinion, the apght was a young man
fit for work without any particular health probleraad it would be possible
and reasonable to expect him to re-settle, for @amin Kabul or
Mazar-e Sharif.

3. The Court

(a) General principles

78. The Contracting States have the right as éematt international law
and subject to their treaty obligations, includthg Convention, to control
the entry, residence and expulsion of alidisef v. the Netherland¢sC],
no. 46410/99, 8 54, ECHR 2006-. Apdulaziz, Cabales and Balkandali
v. the United Kingdomudgment of 28 May 1985, Series A no. 94, p. 34,
8 67, Boujlifa v. France judgment of 21 October 199Reports1997-VI,

p. 2264, § 42).

79. However, expulsion by a Contracting State giag rise to an issue
under Article 3, and hence engage the respongilofithat State under the
Convention, where substantial grounds have beewrslior believing that
the person concerned, if deported, faces a relalafideing subjected to
treatment contrary to Article 3. In such a casetiche 3 implies an
obligation not to deport the person in questiothtd country $aadi v. Italy
[GC], no. 37201/06, § 125, 28 February 2008).

80. The assessment of whether there are subs$tagrbmnds for
believing that the applicant faces such a realinskitably requires that the
Court assess the conditions in the receiving cguagainst the standards of
Article 3 of the ConventionMamatkulov and Askarov v. Turké@C],
nos. 46827/99 and 46951/99, § 67, ECHR 2005-1) s&lstandards imply
that the ill-treatment the applicant alleges he faite if returned must attain
a minimum level of severity if it is to fall withithe scope of Article 3. The
assessment of this is relative, depending on altiftumstances of the case
(Hilal v. the United Kingdomno. 45276/99, § 60, ECHR 2001-11). Owing
to the absolute character of the right guarantaettle 3 of the Convention
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may also apply where the danger emanates from mereo groups of
persons who are not public officials. However, tishbe shown that the
risk is real and that the authorities of the recgjvState are not able to
obviate the risk by providing appropriate protecti¢H.L.R. v. France
judgment of 29 April 1997Reports1997-1ll, § 40).

81. The assessment of the existence of a reahmst necessarily be a
rigorous one (se€hahal v. the United Kingdgnudgment of 15 November
1996,Reports1996-V, 8§ 96; andaadi v. Italy cited above, § 128). It is in
principle for the applicant to adduce evidence bépaf proving that there
are substantial grounds for believing that, if theasure complained of
were to be implemented, he would be exposed toah rigk of being
subjected to treatment contrary to Article 3 (See. Finland no. 38885/02,
8§ 167, 26 July 2005). The Court acknowledges twaing to the special
situation in which asylum seekers often find thewes it is frequently
necessary to give them the benefit of the doubtrwheomes to assessing
the credibility of their statements and the docuteesubmitted in support
thereof. However, when information is presented clwhgives strong
reasons to question the veracity of an asylum seekebmissions, the
individual must provide a satisfactory explanatidar the alleged
discrepancies (see, among other authorifiesy. Swedenno. 23505/09,
8§53, 20 July 2010 andCollins and Akasiebie v. Swedefdec.),
no. 23944/05, 8 March 2007).

82. In cases concerning the expulsion of asyluekeys, the Court does
not itself examine the actual asylum applicationyerify how the States
honour their obligations under the Geneva Conveantiomust be satisfied,
though, that the assessment made by the authaftihe Contracting State
is adequate and sufficiently supported by domestiterials as well as by
materials originating from other reliable and olije® sources such as, for
instance, other Contracting or non-Contracting estatagencies of the
United Nations and reputable non-governmental osgéions (see,
NA. v. the United Kingdontited above, § 119).

83. Aliens who are subject to expulsion cannotprimciple, claim any
entittement to remain in the territory of a Contnag State in order to
continue to benefit from medical, social or othernis of assistance and
services provided by the expelling State. The fiwett the applicant’s
circumstances, including his life expectancy, wdaddsignificantly reduced
if he were to be removed from the Contracting Statet sufficient in itself
to give rise to breach of Article 3. The decisionrémove an alien who is
suffering from a serious mental or physical illnéssa country where the
facilities for the treatment of that illness aréeior to those available in the
Contracting State may raise an issue under ArB¢léut only in a very
exceptional case, where the humanitarian groundmsigthe removal are
compelling. In theD. case D. v. the United Kingdom application
no. 30240/96, Commission’s report of 15 October 6)99he very
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exceptional circumstances were that the applicaas writically ill and

appeared to be close to death, could not be gwsm@ndny nursing or
medical care in his country of origin and had nmifg there willing or able

to care for him or provide him with even a basieeleof food, shelter or
social support (see alsh, v. the United KingdorfGC], no. 26565/05, § 42,
27 May 2008).

(b) The general situation in Afghanistan

84. The Court considers there are no indicatidvat the situation in
Afghanistan is so serious that the return of thpliegant thereto would
constitute, in itself, a violation of Article 3 tfie Convention.

(c) The applicant’'s case

85. The Court notes that in the original asylumcpedings the applicant
based his motive for requesting asylum on his migdthicity and his
family being suspected of being collaborators wita Taliban, which had
resulted in the applicant being kidnapped andrélited and his parents
being killed. The Migration Board observed thah@d found no evidence
that persons of mixed ethnicities faced specifabpgms in Afghanistan and
the Board did not believe that the applicant hagdasuch discrimination as
claimed because of his mixed ethnicity. Moreovbee Board noted that,
according to the applicant, everyone in his villdgel tried to get along
with the Taliban and had paid to be well treatedtloym. Therefore the
Board was not convinced that the applicant and family had been
suspected of being collaborators with the Talibad dl-treated on that
ground. The Board further questioned the claim thatapplicant had no
relatives other than his uncle, having regard &wéry strong family ties in
the Afghan culture. In any event, his father’s bhess partner was still there
and had shown a friendly and supportive attitudéhto applicant and his
family. Consequently, the Board concluded thatdhpplicant had a social
network in Afghanistan which made it possible fomhto return. Since
there was no other reason to grant the applicaveléo remain in Sweden,
his application was rejected. On appeal, the AliAppeals Board noted
that at the relevant time, the U.S. Coalition Fercad established a military
base in Ghazni to stabilise the area. Against bhiskground, and for the
reasons set out in the Migration Board’s decisibfgund it unsubstantiated
that the applicant would risk persecution uponrretu

86. The Court notes that the Migration Board amel Aliens Appeals
Board both conducted a thorough examination of dpelicant’'s case,
which entailed that the applicant was heard thieeed. Before both
instances the applicant was assisted by appoimedsel. The national
authorities had the benefit of seeing, hearing gueistioning the applicant
in person and of assessing directly the informateomd documents
submitted by him, before deciding the case. TherCiimds no reason to
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conclude that their decisions were inadequate ar tthe outcome of the
proceedings before the two instances was arbitrary.

87. Furthermore, there are no indications thatassessment made by
the domestic authorities was insufficiently suppdrby relevant materials
or that that the authorities were wrong in theinaasion that there were no
substantial grounds for finding that the applicambuld risk being
persecuted upon return to Afghanistan.

(d) The applicant’s request for the expulsion ordeto be revoked

88. In his request to the Government on 1 Augudd82that the
expulsion order be revoked, the applicant gavehmnaiccount about what
had happened to him in his home town. Furthermuoeealleged that there
were problems in Afghanistan between Shia and SMuslims. He added
that he suffered from PTSD. Finally, he referredhts two children in
Sweden. On 4 December 2008 the Government rejegbedapplicant’s
request, finding that there was no impediment ® e¢hforcement of the
expulsion order and no other special reasons totgife applicant a
residence permit in Sweden.

89. In his request of 31 December 2008 the apmliaddedjnter alia,
that his father’'s business partner, who had helped escape, had been
killed, and that he risked being killed upon rettwmfghanistan for having
married a Sunni Muslim woman although he waShaa and for having
violated a Sunni Muslim womain the acts for which he had been convicted
in Sweden. Anew he invoked his poor mental health submitted medical
certificates dated 16 February and 17 April 2009jciv stated that the
applicant suffered from PTSD, depression, anxiety aad a serious stress
reaction to his situation. He was therefore in gy\veagile state mentally,
with a high risk of suicide if the expulsion ordeere to be enforced, and
there were thus medical-psychiatric impedimenttheoenforcement of the
expulsion order at the relevant time. On 4 June920& Government
rejected also that request, finding that there wasimpediment to the
enforcement of the expulsion order and no otheciapeeasons to grant the
applicant a residence permit in Sweden.

90. In the Court's view, there are no indicatighat the Government
were wrong in their conclusions that the applidaad not adduced any new
circumstances, substantiating that he work being persecuted upon
return to Afghanistan.

91. In respect of the applicant’s health the qaags whether his case is
so exceptional that humanitarian grounds againg tbmoval are
compelling. The applicant did not invoke poor méhealth as a motive for
asylum when he arrived in Sweden nor during thegedings before the
Migration Board and the Aliens Appeals Board, whield to the final
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refusal to grant him asylum on 28 October 2005.r@&iter, the applicant’s
mental health deteriorated and included suicidengits.

92. The most recent medical certificate submittethe case was from
17 April 2009. The Court notes that there is nenedénformation indicating
whether the applicant’'s mental health has improwedeteriorated. There
are no elements either indicating that the Staté #e physicians in
psychiatry previously involved will not react tocancrete threat as far as
possible or that the State will enforce the depmeorder if it is medically
impossible for the applicant to travel to his hotoentry.

93. The Court also notes that medical treatmentavsilable in
Afghanistan. In any event, the fact that the appilits circumstances would
be less favourable than those he enjoys in Swedenot be regarded as
decisive from the point of view of Article 3 (séensaid v. the United
Kingdom no. 44599/98, 8§ 38, ECHR 20019alkic and others v. Sweden
(dec.), no. 7702/04, 29 June 2004; aAHZawatia v. Sweder(dec.)
no. 50068/08, 22 June 2010).

94. Accordingly, having regard to the high thrddhset by Article 3,
particularly where the case does not concern trexdiesponsibility of the
Contracting State for the possible harm, in the r€®wiew, the present
case does not disclose the very exceptional cirtamoss established by its
case-law (see, among othesy. United Kingdomcited above, § 54; and
N.v. the United KingdorfGC], cited above, 88 43 and 51).

(e) Changed situation in Afghanistan

95. The Court observes that the Government inr tbbservations
stressed that in the light of the Migration Boardé®nclusion in
December 2009, confirmed by various other sourttest, at the relevant
time there were impediments to enforcing expulsaders to Ghazni
province, the applicant would not be sent backisovillage or province of
origin. However, they found it possible and reasdmato expect the
applicant to re-settle elsewhere in Afghanistam, éeample, in Kabul or
Mazar-e Sharif. The applicant disagreed and poimtedthat he had no
family or network left in Afghanistan to protecini

96. The Court notes that the UNHCR in its 2010h#&sfigistan Guidelines
generally considers Internal Flight Alternative @wternal Relocation
Alternative reasonable where protection is avadaibbm the individual’s
own extended family, community or tribe in the aodéantended relocation.
Single males and nuclear family units may, in ger&rcumstances, subsist
without family and community support in urban amsns-urban areas with
established infrastructure and under effective @uwent control. A
case-by-case analysis would, nevertheless, be s@gesgiven the
breakdown in the traditional social fabric of theuntry caused by decades
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of war, massive refugee flows, and growing intermagjration to urban
areas.

97. The Court also reiterates its finding in faampleSalah Sheekh v.
the Netherlandg no. 1948/04, § 141, ECHR 2007-I (extracts), tivhtle
the Court by no means wishes to detract from tlheegoertinence of socio-
economic and humanitarian considerations to theeisd forced returns of
rejected asylum seekers to a particular part af dwuntry of origin, such
considerations do not necessarily have a bearing, certainly not a
decisive one, on the question of whether the personcerned would face a
real risk of ill-treatment within the meaning oftite 3 of the Convention
in those areas. Moreover, Article 3 does not, &t spreclude Contracting
States from placing reliance on the existence ahtarnal flight alternative
in their assessment of an individual's claim thateturn to his or her
country of origin would expose him or her to a regk of being subjected
to treatment proscribed by that provision (s€bahal v. the United
Kingdom 15 November 1996, § 9&eports of Judgments and Decisions
1996-V andHilal v. the United Kingdomno. 45276/99, 88 67-68, ECHR
2001-11). However, the Court has previously heldttthe indirect removal
of an alien to an intermediary country does notafthe responsibility of
the expelling Contracting State to ensure thatr&he is not, as a result of
its decision to expel, exposed to treatment coyttar Article 3 of the
Convention (sed.l. v. the United Kingdonfdec.), no. 43844/98, ECHR
2000-111). It sees no reason to hold differentlyesd the expulsion is, as in
the present case, not to an intermediary countrydoa particular region of
the country of origin. The Court considers thagsecondition for relying
on an internal flight alternative certain guarastéave to be in place: the
person to be expelled must be able to travel toatlea concerned, gain
admittance and settle there, failing which an iasuger Article 3 may arise,
the more so if in the absence of such guarantees th a possibility that the
person expelled will find him or herself in a paftthe country of origin
where he or she may be subjected to ill-treatment.

98. In the present case, having regentér alia to the Government’s
submission (see § 95) and the UNHCR guidelines §265 and 96), it
appears that an internal relocation alternativeveslable to the applicant in
Afghanistan. Moreover, the Court is not convinceg the applicant’s
submission that no matter where in Afghanistan legewto re-settle he
would be exposed to a real risk of being subjetbtetteatment proscribed
by Article 3 of the Convention.

(f) Conclusion

99. Having regard to the above, the Court fingg #n implementation
of the order to deport the applicant to Afghanistayuld not give rise to a
violation of Article 3 of the Convention.
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II. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTON

100. The applicant further complained that he heidhad access to his
children in Sweden since August 2007 and that he amdy allowed to send
two letters per year to them. Those complaints dalller Article 8 of the
Convention, which reads as follows:

Article 8

“1. Everyone has the right to respect for his aeévand family life, his home and
his correspondence.

2. There shall be no interference by a public ety with the exercise of this right
except such as is in accordance with the law am&dgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

A. The criminal proceedings and the expulsion orde

101. The Court notes that when lodging his appboabefore the Court
on 23 February 2009 the applicant did not in thgliagtion form invoke
Article 8 of the Convention. However, as to theeabjof the application, he
stated that he wanted to “maintain his life andgbssibility to have contact
with his children in Sweden”. In subsequent obs#rna he added that he
had not had access to his children since August 20@ that he was only
allowed to send two letters per year to them, baitdd not as such
complain that the deportation order issued in theninal proceedings,
which became final on 17 September 2008, was ilattom of Article 8 of
the Convention. However, in so far as the applicatian be understood in
substance to include such a complaint the Court pribceed on this
assumption.

102. It observes that the interference had a bastomestic law and
served a legitimate aim, namely “the preventiodiebrder and crime”. The
principal issue to be determined is whether therfatence was “necessary
in a democratic society”. The relevant criteriatttiee Court uses to assess
whether an expulsion measure is necessary in a aatiosociety have
been summarised as follows (sdgner v. the NetherlandgGC],
no. 46410/99, 88 57 - 58, ECHR 2006-...):

“57. Even if Article 8 of the Convention does tioérefore contain an absolute right
for any category of alien not to be expelled, tlr€s case-law amply demonstrates
that there are circumstances where the expulsioanoflien will give rise to a
violation of that provision (see, for example, thglgments in ... and Boultif
v. Switzerland, no. 54273/00, ECHR 2001-IX; seeoasmrollahi v. Denmark,
no. 56811/00, 11 July 2002; Yilmaz v. Germany, 58853/99, 17 April 2003; and
Keles v. Germany, 32231/02, 27 October 2005). i ¢hse of Boultif the Court
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elaborated the relevant criteria which it would useorder to assess whether an
expulsion measure was necessary in a democratietgand proportionate to the
legitimate aim pursued. These criteria, as repredua paragraph 40 of the Chamber
judgment in the present case, are the following:

- the nature and seriousness of the offence caeuirily the applicant;

- the length of the applicant’'s stay in the courftom which he or she is to be
expelled;

- the time elapsed since the offence was commaéied the applicant’s conduct
during that period;

- the nationalities of the various persons conegrn

- the applicant’'s family situation, such as thagth of the marriage, and other
factors expressing the effectiveness of a coufidatsly life;

- whether the spouse knew about the offence airtfeewhen he or she entered into
a family relationship;

- whether there are children of the marriage,ifad, their age; and

- the seriousness of the difficulties which thewse is likely to encounter in the
country to which the applicant is to be expelled.

58. The Court would wish to make explicit two eria which may already be
implicit in those identified in th8oultif judgment:

- the best interests and well-being of the childi@ particular the seriousness of
the difficulties which any children of the applitaare likely to encounter in the
country to which the applicant is to be expelleti a

- the solidity of social, cultural and family tiegth the host country and with the
country of destination.”

103. The order to expel the applicant, with a foiblon on returning
before 19 May 2013, was imposed after he had bertesced to two years’
imprisonment for rape and aggravated violationisfthen wife’s integrity,
committed several times a week over a period of years, between 2005
and 3 August 2007, which included hitting, pushimgir pulling and
threatening to harm or kill the wife and the chaldy or to take the children
away from the wife by taking them to Afghanistarccardingly, there can
be no doubt that the expulsion order was based @mee, which was not
only serious, but also of such a nature that thgliGant himself, by
committing it, significantly harmed his family lifesee for exampl€omert
v. Denmark(dec.), application no. 14474/03, 10 April 2006he severity
and nature of the offence must therefore weigh ihegwvthe balance.

104. The applicant arrived in Sweden around 1 6epér 2003, when
he was twenty-three years old. Shortly after, ibriary 2004, he married
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and was consequently granted a residence perniBdrebruary 2005. As
regards the applicant’'s private life, he has thued most of his life in

Afghanistan. Moreover, the national courts stateat the applicant lacked
any substantial connection to Sweden other thafamdy, who had to live

at a secret address to avoid being persecutedy hi

105. The applicant did not commit any further offes following his
release on 11 August 2009. It should be noted, hiexyehat he was taken
into custody on that day and released on 28 Jark@t9. Moreover, by
decision of 14 June 2010 the prosecution authasgyed restraining orders
against the applicant vis-a-vis his ex-wife andrtbkildren, under section 1
of the Restraining Orders Act as it found that ¢heras a risk that the
applicant would persecute or in some other wayasly harass his former
wife or the children. The orders were in force tore year until 13 June
2011 and there are no indications that they hawen beolated by the
applicant.

106. As regards the applicant’s family situatiom, August 2007 the
applicant’s estranged wife filed for divorce. Thgphcant agreed thereto
and the spouses divorced in July 2008. Accordinglthin the meaning of
Article 8 of the Convention the applicant’s “famiife” can no longer
relate to his ex-wife and the case differs fromsthon whichthe main
obstacleto expulsion was the difficulty for the spousestay together (see
for exampleBoultif v. Switzerlan@énd Amrollahi v. Denmarkcited above).

107. Therefore, within the meaning of Article 8tbe Convention the
applicant’s “family life” relates solely to his ddren, namely his daughter
born in December 2004 and his son born in April&0this leads the Court
to reiterate that besides the negative obligatiodeu Article 8 of the
Convention to refrain from measures which causelyaties to rupture, a
positive obligation also exists to ensure that faiifie between parents and
children can continue after divorce (see e3gliz v. the Netherlands
no. 29192/95, §62, ECHR 2000-VIII; anchutatis mutandis Keegan
v. Ireland judgment of 26 May 1994, Series A no. 290, 8§ 30).its
decision to expel the applicant the national cototsk this aspect into
account but concluded that the children’s needccémtact with their father
could not be considered to be so significant thgtuksion should be
avoided. However, having regard to the childremr, éRpulsion period was
limited to five years.

108. The Court understands that after 19 May 204Ben the
applicant’s prohibition on returning to Sweden wekpire, he can apply
anew to enter Sweden. At that tintlkee children will be respectively about
eight and a half years old and seven years olds,Tinuprinciple there are
no hindrances for the applicant to establish angttmk with his children in
the future.

109. More importantly, having regard to the crimes which the
applicant was convicted, it must be consideredcatfeat the children were
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born into a family with very serious domestic viode against their mother
which led her to leave the applicant and take thiéien with her to a
secret address in August 2007, when the childrene awleout two and a half
years old and one and a half years old. Furthermmhen the expulsion
order became final on 17 September 2008, the aplitaced a prison
sentence of two years which would in any event iglegdnim of enjoying a
daily family life with his children during that tien

110. In these circumstances, it cannot be saitthea Swedish courts
failed to strike a fair balance between the applisainterests on the one
hand and the prevention of disorder or crime, @ndther hand. It follows
that this part of the application is manifestlyfdunded within the meaning
of Article 35 of the Convention and must be rejdctpursuant to
Article 35 § 4.

B. The proceedings regarding custody and access

111. The applicant complained that he had beemedesccess to his
children since 3 August 2007. The Court notes tivatsets of proceedings
took place in that respect, namely a temporarysitation custody and
access and the final decision on custody and access

1. The temporary decision on access

112. On 9 November 2007 the District Court decidexhporarily to
grant the estranged wife sole custody while thegedings were pending
before it and temporarily to refuse the applicalmygacal contact with the
children during that time. It noted that the apgtit had been accused of
serious crimes, which included violence againstdhaghter and that the
prosecutor was considering whether to charge tpécapt. While awaiting
developments in this regard, the District Courtniduhat joint custody was
incompatible with the children’s best interest ahdt access between the
applicant and the children should not be estalfishender those
circumstances. The applicant’s appeal against ¢#oesidn was rejected by
the Court of Appeal on 30 November 2007. The appliclodged his
application with the Court on 23 February 2009 stmore than six months
after the final decision was taken in the procegslian temporary custody
and access. It follows that this part of the agtion must be rejected, in
accordance with Article 35 88 1 and 4 of the Corigen

2. The final decision on access

113. When the applicant's conviction and sentemge final on
17 September 2008, the proceedings on custody esebss proceeded and
resulted in a decision to refuse the applicantsgce
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(a) Admissibility

114. The applicant found that this part of the ligggon should be
declared admissible.

115. The Government contested that argument.

116. The Court notes that this complaint is nonifestly ill-founded
within the meaning of Article 35 § 3(a) of the Cention. It further notes
that it is not inadmissible on any other groundsmust therefore be
declared admissible.

(b) Merits

(i) The applicant

117. The applicant maintained that the refusgrémt him access was in
violation of Article 8. He also alleged that he wagy allowed to send two
letters per year to his children.

(i) The Government

118. From the outset the Government contested ttileae were any
decisions from domestic authorities preventing dpplicant from sending
letters to his children or receiving information threm and their daily life.
As regards the decision by the national courts éfuse the applicant
physical contact with his children, it was takenagtordance with the law,
pursued a legitimate aim and was necessary in adatic society within
the meaning of Article 8 8§ 2 of the Conventionphaticular, the courts had
regard to the special circumstances of the casevaatlin their view was in
the best interest of the children. Their decisiarlyoexcluded physical
contact between the applicant and his childrermatrélevant time and did
not rule out access being established at a laiat potime.

(iii) The Court’s assessment

119. In determining whether the refusal of acagas “necessary in a
democratic society”, the Court has to consider Wwetin the light of the
case as a whole, the reasons adduced to justfyntbasure were relevant
and sufficient for the purposes of paragraph 2 oticke 8 of the
Convention. Undoubtedly, consideration of whatnghe best interests of
the child is of crucial importance in every casetlo§ kind. Moreover, it
must be borne in mind that the national authoritig@ge the benefit of direct
contact with all the persons concerned. It folldvesn these considerations
that the Court’s task is not to substitute itselfthe domestic authorities in
the exercise of their responsibilities regardingtody and access issues, but
rather to review, in the light of the Conventiome tdecisions taken by those
authorities in the exercise of their power of apm@ton. Article 8 requires
that the domestic authorities should strike a tamlance between the
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interests of the child and those of the parents that, in the balancing
process, particular importance should be attachele best interests of the
child, which, depending on their nature and seness, may override those
of the parents. In particular, a parent cannot ritéled under Article 8 to
have such measures taken as would harm the chhéalth and
development (see, amongst othé&ahin v. GermanjGC], no. 30943/96,
88 65 and 66, ECHR 2003-VIIl andP. and K.M. v. the United Kingdom
[GC], no. 28945/95, § 71, ECHR 2001-V).

120. By judgment of 18 November 2008 the Disti@urt granted
custody of the children to the applicant’s ex-vafed refused the applicant’s
request that he be granted access to the childrdiodr hours per month in
the presence of a contact person. Leave to appeaist the decision was
refused by the Court of Appeal on 23 March 2009 bpdhe Supreme
Court on 29 May 2009.

121. It was not in dispute between the parties tthat interference was
in accordance with the law and served a legitimata, namely the
protection of health or rights and freedom of osheéFhe crucial issue
remains whether the interference was proportiorzeteé necessary in a
democratic society.

122. The Court observes that in November 2008 whermistrict Court
was about to take the decision on access, thecapplhad been convicted
of a serious crime and sentenced to two years’isapment and expulsion
with a ban on his return to Sweden until May 2008. factq the District
Court was thus required to determine whether acslessld be granted to
the applicant until the order to expel him could ibglemented, which
normally takes place immediately after the prisentence has been served.
The applicant’s request also implied that accelss pdace while he served
the prison sentence and that the practical arraagEsmecessary for the
applicant to see his children should be organisethb social authorities
since for obvious reasons the mother of the chldeuld not be the contact
person to be present during visits with the applica

123. Before the District Court, the applicant viiesrd and represented
by counsel. Beforehand, in letters of 17 and 2&,Jand 1 September 2008
he had contested a report of 5 June 2008 from db&lswelfare board,
which he found partial and not in the interestdha children. Moreover,
seven witnesses were heard at the applicant’s sedpefore the District
Court.

124. The social welfare board had based the repoifour interviews
with the estranged wife and two interviews with #pplicant (one at home
and one at the pre-trial detention centre). Théaseeelfare board had also
met the children at their home in March 2008, gmoken to the children’s
nursery school and to a deaconess involved in éise.cThe report stated
that in view of the applicant’s abuse of his eggethwife and the fact that
he had probably also physically abused his daugtitere was a high risk
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that the children would be harmed if the applicarte to have custody of
them. The children were very young when they last hontact with the
applicant and they would have no memories of tfaher that they could
express in words. Their need for a relationshiphvihieir father would

increase when they became older. Access between dnel the applicant
would involve an increased risk that their secrétlrass would become
known to him. Moreover, the applicant would prolyabk expelled upon
release from prison. Thus, it was recommended lieashould not have
access to the children. In order to meet the atnldrneed for contact with
their origins, it was noted that such could be aoo@dated through letters.
The social welfare board could distribute lettexant the applicant to the
children via the estranged wife, who in turn cortdg@ly within a month to

report on the children’s development.

125. At the hearing on 4 November 2008, the remtadive from the
social welfare board stated that the aim had beeseé both parents an
equal number of times during the custody invesbgabut that it had not
been possible because the applicant was detainggmoand. In general
young children were directly affected by how thawther was treated and it
was therefore very likely that the applicant’s dateg would experience bad
memories if she had to see the applicant. Moreakéne children were to
have contact with the applicant, they would be eepoto yet another
separation from him when the expulsion order wadeoimplemented.
Thus, in his view it was not in the children’s basterests to see the
applicant.

126. In its judgment of 18 November 2008, the iustCourt noted
among other things that the applicant was in prisomd that when his
sentence was served, he would be expelled to Afgtaan with a
prohibition on returning until May 2013. Moreovaithough there had been
witnesses who had stated that the applicant had begood father, there
was a considerable risk that the children had espeed the violence to
which their mother had been subjected and thahgekie applicant could
bring back bad memories and disturb the sensefetysthat the children
now experienced. Moreover, the applicant was noyrison, from where
he would only be able to have very restricted acdes his children.
Furthermore, even if the children were able to ter@asafe relationship with
the applicant during such limited access, the apptiwould subsequently
be expelled and therefore separated from his @rildntil May 2013. The
District Court therefore found that access was inothe children’s best
interest. It did not rule out that access mighebeblished at a later point in
time.

127. The judgment did not mention, or in any wiayitl the applicant’s
possibility to send letters to his children asggi@ by him.

128. Having regard to the foregoing and to thepwedent State’s
margin of appreciation, the Court is satisfied tthegt applicant was placed
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in a position enabling him to put forward all argemts in favour of
obtaining a visiting arrangement and also had a&cdes all relevant
information which was relied on by the courts (ske, example,Sahin
v. Germany{GC], no. 30943/96, § 71) and that the Swedish counglsta
fair balance between the interests of all concerned

129. Accordingly, there has been no violation oftidde 8 of the
Convention as to that part of the application.

C. The restraining orders

130. It appears that the applicant, in his obsema before the Court,
also complained that the restraining orders issued4 June 2010 by the
prosecution authority against the applicant vissatis ex-wife and the
children were in breach of Article 8 of the Convent

131. The Court reiterates that the purpose ofrtite on exhaustion of
domestic remedies is to afford the Contracting éStahe opportunity to
prevent or put right the violations alleged agaitis¢m before those
allegations are submitted to the Court (see, ammagy other authorities,
Selmouni v. FrancfGC], no. 25803/94, § 74, ECHR 1999-V).

132. The applicant failed to raise, either in favnmsubstance, before the
domestic courts the complaint made to it. It folothat this part of the
application is inadmissible for non-exhaustion ofkstic remedies within
the meaning of Article 35 § 1 of the Convention andst be rejected
pursuant to Article 35 § 4.

[ll. ALLEGED VIOLATION OF ARTICLE 5 AND 6 OF THE
CONVENTION, AND ARTICLE 1 OF PROTOCOL 6 AND
ARTICLE 5 OF PROTOCOL 7 TO THE CONVENTION.

133. The Court has examined the applicant’s comiglaas they have
been submitted. In the light of all the materialtthpossession, and in so far
as the criteria set out in Article 35 8 1 have beemplied with and the
matters complained of are within its competence,Gourt finds that they
do not disclose any appearance of a violation efrifphts and freedoms set
out in the Convention or its Protocols. It follotmt these complaints must
be rejected in accordance with Article 35 § 4 @& @onvention.

IV. RULE 39 OF THE RULES OF COURT

134. The Court reiterates that, in accordance witicle 44 § 2 of the
Convention, the present judgment will not becomelfuntil (a) the parties
declare that they will not request that the casedberred to the Grand
Chamber; or (b) three months after the date ofjudgment, if referral of
the case to the Grand Chamber has not been requesté) the Panel of
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the Grand Chamber rejects any request to referruAdele 43 of the
Convention.

135. It considers that the indication made to @a&vernment under
Rule 39 of the Rules of Court must remain in forg&il the present
judgment becomes final or until the Panel of thear@r Chamber of the
Court accepts any request by one or both of theegaio refer the case to
the Grand Chamber under Article 43 of the Convenseer-.H. v. Sweden
no. 32621/06, 8 107, 20 January 2009).

FOR THESE REASONS, THE COURT

1. Declaresunanimously the complaint under Article 3 admiksiin so far
as it does not relate to the applicant’s third egapilon for revocation of
the expulsion order;

2. Declaresunanimously the complaint as regards the final sieci on
access under Article 8 admissible;

3. Declaresunanimously the remainder of the application inaibie;

4. Holds by five votes to two that an implementation of tdrder to deport
the applicant to Afghanistan would not give rise doviolation of
Article 3 of the Convention;

5. Holds by five votes to two that there has been no vimtadf Article 8 of
the Convention.

Done in English, and notified in writing on 13 Og&y 2011, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Claudia Westerdiek Dean Spielmann
Registrar President

In accordance with Article 45 § 2 of the Conventaond Rule 74 § 2 of
the Rules of Court, the separate opinion of Judgel®ann joined by
Judge Zupatic¢ is annexed to this judgment.

D.S.
C.W.
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DISSENTING OPINION OF JUDGE SPIELMANN JOINED
BY JUDGE ZUPANIC

| am unable to agree with the majority that theae heen no violation of
Articles 3 and 8 of the Convention.

Even if | agree that, having regard to the higkeshold set by Article 3,
particularly where the case does not concern trexidiesponsibility of the
Contracting State for the possible harm, the presase, in respect of the
applicant's health situation, does not disclose thry exceptional
circumstances established by its case-law (parbd@4dpof the judgment), |
have much more difficulty in following the majoritiew concerning the
possibility for the applicant to resettle elsewhierdfghanistan.

In the crucial paragraph 97 of the judgment, thgontg recall that
Article 3 does not, as such, preclude ContractingteS from placing
reliance on the existence of an internal flighemdative in their assessment
of an individual’'s claim that a return to his o fw@untry of origin would
expose him or her to a real risk of being subjettetteatment proscribed
by that provision.

However, as a precondition for relying on an in&ritight alternative,
certain guarantees have to be in place. The majoghtly emphasise in
this respect that the person to be expelled musbheto travel to the area
concerned, gain admittance and settle there, gaivhich an issue under
Article 3 may arise, all the more so if in the alxse of such guarantees
there is a possibility that the person expelled e#d up in a part of the
country of origin where he or she may be subjetali-treatment.

Those are questions of fact and in my view it i€ tlespondent
Government which should satisfy the Court that tloa basis of the facts,
resettlement is possible, not only in theory, Haban practice. Admittedly
the Migration and Aliens Appeals Boards conductedesamination of the
applicant’s case. But | cannot find any supportha file for the opinion
that, in the particular circumstances of the case,possible and reasonable
to expect the applicant to resettle elsewhere ighAfistan. This issue
should have been examined separately and thoroughlthe domestic
authorities. In my view, the existence of such ardligh and separate
examination, focusing on internal flight alternasv and concrete
possibilities of resettlement, is not apparent fridme file and | cannot
therefore support the majority view that there bagn no violation of
Article 3 of the Convention.

Concerning, more specifically, the complaint asardg the final decision
on the applicant’s access to his children andatapatibility with Article 8
of the Convention, | am unable to agree with thenéstic authorities’
reasoning, which is upheld by the majority. Thias@ning was based to a
large extent on the fact that, if the children wayéhave contact with the
applicant, they would be exposed to yet anothears¢ijon from him when
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the expulsion order was implemented and that it matstherefore in the
children’s best interest to see him. The autharitialso relied,
unconvincingly in my view, on the fact that, evénhe children were able
to create a safe relationship with the applicantindu limited access
arrangements, he would subsequently be expelledttardfore separated
from his children until May 2013 (see District Ctosirdecision of 18
November 2008, paragraph 126 of the judgment). Gémmot be a reason to
refuse access. Nor can it be justifiable to refusgess at an earlier stage on
the ground that, in any event, access will potéptlzecome possible after
May 2013 (see paragraph 108 of the judgment comggrthe non-
communicated and inadmissible part of the appbeoatinder Article 8).
Hence, in my view, the interference with the apgli’s rights under Article
8 of the Convention was not proportionate. | woliké to stress in this
context that the possibility of access after Mag2s purely theoretical, as
it is more than doubtful that the applicant woudd, a matter of fact, be
granted leave to return to Sweden in 2013. In otends, and to sum up,
the denial of access, in a situation where comaitt the children has been
impossible for such a long time, constitutes a rdigprtionate interference
with a right protected by Article 8.

Finally, | would like to emphasise that the meret fdnat the applicant
was placed in a position enabling him to put fordvalt arguments in favour
of obtaining a visiting arrangement and also hadess to all relevant
information which was relied on by the courts (pee¢agraph 128 of the
judgment) is insufficient to convince me that theeflish courts struck a
fair balance between the interests of all conceorethat there has been no
violation of Article 8 of the Convention.



