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“It is true that we have risked to die. But we were
born in the wrong part of the world. If we do not
risk, we get nothing from this life”

Youssef, an undocumented migrant in Italy *

“How our societies treat migrants will determine
whether we succeed in building societies based on
justice, democracy, dignity and human security for
all.”

Navanethem Pillay,
UN High Commissioner for Human Rights **

* From Fabrizio Gatti, Bilal: Viaggiare, Lavorare, Morire da Clandestini, RCS Libri SpA, Milan,
2007, p. 385 (unofficial translation).

**  Address by Ms Navanethem Pillay, United Nations High Commissioner for Human Rights, at
the Global Forum on Migration and Development/Civil Society Days, Puerto Vallarta, Mexico,
8 November 2010.
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Introduction

I. Purpose of this Guide

When people cross their country’s border, they might not know it yet,
but the world no longer sees them as it did before. They have a special
label or status now: they are migrants. And because of this, they will
often find themselves in an inferior position to those around them, who
hold the passport of the country in which they live.

Whatever the circumstances in which they travel, those who become
migrants typically move in a new, unfamiliar, and less secure world.
Whether they have entered with an authorisation or they are undoc-
umented, migrants will generally find their rights diminished in com-
parison with the citizens of their country of residence. The degree to
which those rights are violated, and the degree to which migrants are
excluded from legal protection or redress, varies widely from jurisdic-
tion to jurisdiction. A “legal” migrant may face workplace violence or
sub-standard working conditions and a lack of labour rights protection
and be fearful of claiming legal protection because a supervisor threat-
ens dismissal and subsequent loss of a work permit. A refugee may
become caught in the complex, long, and often arbitrary maze of a
refugee qualification procedure, during which rights are curtailed and
the applicant is suspended in a legal limbo without identity. Most vul-
nerable will be the undocumented migrant. People finding themselves in
this situation, while having a nominal entitlement to their human rights,
effectively lack, because of their fear of being identified and deported,
any opportunity to vindicate those rights, or to access the remedies
which should protect them.! They risk exposure to economic or physical
exploitation, to destitution, and to summary return to their country of
origin, where some may face danger to their safety or even to their life.

There is, as will be described, a multitude of reasons to migrate.? For
irregular migrants however, who enter a country in an undocumented
fashion or stay there after expiration of a permit, an almost constant
factor is, that the motivation not to be sent back to their country of ori-
gin is so strong they are prepared to accept many hardships and denials

1 Global Group on Migration (GMG), Statement on the Human Rights of Migrants in Irregular
Situation, 30 September 2010, http://www.globalmigrationgroup.org/sites/default/files/
uploads/news/GMG Joint Statement Adopted 30 Sept 2010.pdf. See, footnote No. 4 for a
description of the GMG.

2 IACHR, Second Report of the Special Rapporteurship on Migrant Workers and Their Families
in the Hemisphere, OAS Doc. OEA/Ser.L/V/11.111, Doc. 20 rev., 16 April 2001, para. 61. See
also, General Comment No. 2 on the rights of migrant workers in an irregular situation and
members of their family, CMW, UN Doc. CMW/C/GC/2, 28 August 2013.
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of rights. Whether someone migrates to escape war, famine, persecu-
tion, natural catastrophes, economic depression, or just to find a better
chance for a better life, the person often finds the insecurity, restrictions
and sometimes destitution of their situation in the country of destination
preferable to that at home. Many have no choice but to leave. Those with
some limited choice are prepared to risk losing their rights, for a fighting
chance of thereafter gaining them. This is the human condition that mi-
gration policies and laws struggle with, manage and sometimes exploit.

Migration is a highly charged and contested political issue in most des-
tination States. Control of national borders is seen as an essential as-
pect of the sovereign State. National political debates on migration or
migrants can be a flashpoint for political and social anxieties about se-
curity, national identity, social change and economic uncertainty. These
political battles are also manifested in national law, which sets the
framework within which migrants’ human rights are threatened. States
adopt increasingly restrictive rules, often fuelled by popular hostility to
immigrants. Such policies and laws, restricting legal migration, often
have the effect of increasing the proportion of undocumented migrants,
whose vulnerability to exploitation and abuse is acute.3 There are there-
fore essential interests at stake for both the individual and the State.

II. Migration and Human Rights

Human rights, as they are guaranteed in both national and international
law, have an essential role in protecting migrants caught up in these
powerful forces. The Global Migration Group* recently recalled that the
“fundamental rights of all persons, regardless of their migration status,
include:

e The right to life, liberty and security of the person and to be free
from arbitrary arrest or detention, and the right to seek and enjoy
asylum from persecution;

e The right to be free from discrimination based on race, sex, lan-
guage, religion, national or social origin, or other status;

3 IACHR, Second Report of the Special Rapporteurship on Migrant Workers and Their Families
in the Hemisphere, OAS Doc. OEA/Ser.L/V/1I1.111, Doc. 20 rev., 16 April 2001, para. 56. See
also, CMW, General Comment No. 2, op. cit., fn. 2.

4 The Global Migration Group (GMG) is an inter-agency group bringing together heads of the
International Labour Organisation (ILO), the International Organisation for Migration (IOM),
the Office of the High Commissioner for Human Rights (OHCHR), the UN Conference on
Trade and Development (UNCTAD), the UN Development Programme (UNDP), the UN De-
partment of Economic and Social Affairs (UNDESA), the UN Education, Scientific, and Cul-
tural Organisation (UNESCO), the UN Population Fund (UNPF), the UN High Commissioner
for Refugees (UNHCR), the UN Children’s Fund (UNCF), the UN Institute for Training and
Research (UNITR), the UN Office on Drugs and Crime (UNODC), the World Bank and UN
Regional Commissions.
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e The right to be protected from abuse and exploitation, to be free
from slavery, and from involuntary servitude, and to be free from
torture and from cruel, inhuman or degrading treatment or pun-
ishment;

e The right to a fair trial and to legal redress;

e The right to protection of economic, social and cultural rights, in-
cluding the right to health, an adequate standard of living, social
security, adequate housing, education, and just and favourable
conditions of work; and

e Other human rights as guaranteed by the international human
rights instruments to which the State is party and by customary
international law.”>

All these rights are human rights to which all persons, without excep-
tion, are entitled. Persons do not acquire them because they are citi-
zens, workers, or on the basis of a particular status. No-one may be
deprived of their human rights because they have entered or remained
in a country in contravention of the domestic immigration rules, just
as no-one may be deprived of them because they look like or are “for-
eigners”, children, women, or do not speak the local language. This
principle, the universality of human rights, is a particularly valuable one
for migrants.

The reality, however, is that rights are illusory if there is no way to claim
their implementation. A national legal system that can provide effective
access to justice and remedies for violations of human rights is there-
fore essential. The whole apparatus of legal standards, lawyers, judges,
prosecutors, legal practitioners and activists must operate effectively
to provide migrants with legal remedies for violations of their human
rights.

This is where this Guide has a role. Migrants generally—and undocu-
mented migrants especially—do not have easy, if any, access to an ef-
fective legal remedy for redressing human rights violations. Most of the
time, national legislation will not provide them with a remedy, or will
create many obstacles to its access, such as the threat of an automatic
expulsion or deportation once the migrant contacts the authorities. In
this world, migrants have rights, but no or little way to make use of
them or ask for their respect. They are legally voiceless.

International law—and, in particular, international human rights law and
international refugee law—may provide an, albeit incomplete, answer to
the problem. States’ legal systems are becoming increasingly open to

5 GMG, Statement of the Global Migration Group on the Human Rights of Migrants in Irregular
Situation, op. cit., fn. 1.
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the influence of international law. In many countries it is now possible
to invoke, in one way or another, international law in domestic courts in
order to claim the respect and implementation of human rights, including
for migrants. Even in countries where that is not possible, or when the
international human rights law claim has failed in the national system, if
the country is a party to an international or regional human rights treaty,
it is often possible to challenge the State at the international level for its
failure to do so. International law can be a powerful tool for change: ei-
ther for the actual situation of the individual migrant, through redress in
domestic courts, or for the advancement of policy or laws that can amelio-
rate migrants’ situation, through claims before international mechanisms.

This Guide is intended as a tool for lawyers, judges, public officials, hu-
man rights defenders, or for migrants themselves, to better understand
the international human rights of migrants and the means to claim
their respect or implementation at the national and international levels.

III. The multifaceted characteristic
of the migration experience

The share of international migrants in the world’s population has re-
mained stable in the past 50 years, at a rate of around three percent of
the world population. Therefore, although particular population move-
ments may be temporary or cyclic, the phenomenon of migration is
constant.® In 2009, the total population of international migrants was
estimated at around 214 million people.” Forty-eight percent of the to-
tal international migration is composed of women, most of whom now
migrate on their own rather than as family members of other migrants.8
The ILO has established that around 90% of international migration is
composed of economically active migrants and members of their fam-
ilies. Only seven to eight percent of migrants are refugees and asy-
lum-seekers.? In 2009, an estimated 50 million people were living or
working in a foreign country with irregular status.°

6 See, UNDP, Human Development Report 2009—Overcoming barriers: Human Mobility and
Development, 2009, p. 2.

7 See, Ibid., p. 21. See also, Migration in an interconnected world: New directions for action,
Report of the Global Commission on International Migration, October 2005, para. 2; Interna-
tional Labour Migration. ARights-based Approach, Geneva, International Labour Office, 2010,
p. 1.

8 See, Ibid., p. 25. See also, International Labour Migration. A Rights-based Approach, op. cit.,
fn. 7, pp. 1, 3; General Recommendation No. 26 on women migrant workers, CEDAW, UN
Doc. CEDAW/C/2009/WP.1/R, 5 December 2008, para. 8. See also, IACHR, Second Report
of the Special Rapporteurship on Migrant Workers and Their Families in the Hemisphere,
op. cit., fn. 2, para. 43.

9 See, International Labour Migration. A Rights-based Approach, op. cit., fn. 7, p. 2.
10 See, UNDP, Human Development Report 2009, op. cit., fn. 6, p. 2.



MIGRATION AND INTERNATIONAL HUMAN RIGHTS LAW | 39

One of the difficulties for any publication that aims to address problems
of migration—in law or in practice—is the complexity and diversity of the
migration experience. The reasons why people migrate are varied, com-
plex, and subject to change; and the people who migrate are not easily
classifiable—they come from a range of circumstances and backgrounds.!!

Generally speaking, migrants are people who move from their country of
usual residence or nationality to another country. A migrant may move
for economic or educational reasons, or in order to escape persecution,
human rights abuses, threats to life or physical integrity, war or civil un-
rest. The distinction between the causes of migration is not straightfor-
ward and the boundaries drawn by international law do not always reflect
the reality of migrant’s lives. A migrant might leave his or her country be-
cause of persecution on grounds of race, for example, or due to extreme
poverty there. In the first case, he or she will be entitled to claim refugee
status, while the second will be considered a case of economic migration,
attracting no particular international protection, even though the threat
to the individual’s life may be just as significant as in the first case. The
same must be said for people who leave their country due to natural ca-
tastrophes caused by climate change, although discussion at a political
level on the existence of “climate-change refugees” has now begun.!?

As regards entry, or attempted entry, of a migrant to a foreign country,
a number of broad, sometimes overlapping, groups of migrants can be
identified:

e Regular migrants: migrants who enter the State after having ob-
tained an authorisation, whether temporary or not, by the desti-
nation State;

¢ Undocumented migrants: migrants who enter the State in an irreg-
ular fashion, without having the proper documentation; or migrants
who entered in a regular fashion whose authorisation has expired
and who have remained, nonetheless, in the national territory.
This Guide uses the terminology recommended by the UN General
Assembly,3 by avoiding the term “illegal migrant” and using “un-
documented or irregular migrant” as synonyms. It must be stressed
that the term “irregular” migrant does not express a quality of the
person but a mere reference to his or her situation of entry or stay.

11 See, Gabriela Rodriguez Pizarro, UN Special Rapporteur on the rights of migrants, Annual
Report 2004, UN Doc. E/CN.4/2005/85, 27 December 2004, para. 74; and, IACHR, Second
Report of the Special Rapporteurship on Migrant Workers and Their Families in the Hemi-
sphere, op. cit., fn. 2, para. 61.

12 See, inter alia, the webpage on “climate change” of the UN High Commissioner for Refugees
(UNHCR) at: http://www.unhcr.org/pages/49e4a5096.html.

13 General Assembly (GA) resolution 3449(XXX), Measures to ensure the human rights and
dignity of all migrant workers, 9 December 1975, para. 2.
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e Asylum-seekers or refugees: migrants who enter a country,
whether regularly or irregularly, in order to escape persecution
in their country of origin as defined by Article 1A of the Geneva
Refugee Convention.

¢ Other migrants needing protection: this category includes several
kinds of migrants whose status is not well-defined but who are in
need of international protection, recognised, to varying extents,
by international law. These include stateless persons (whether
or not they are asylum-seekers or refugees), victims of traffick-
ing, unaccompanied children whose status has not been defined,
failed asylum-seekers or undocumented migrants who cannot
be expelled due to principle of non-refoulement (see Chapter 1).

This classification is only partially appropriate, since, as was recognised
by the Global Commission on International Migration, “an individual
migrant may belong to one or more [...] categories at the same time.
She or he may move successfully from one category to another in the
course of the migratory movement, or may seek to be reclassified from
one category to another, as when an economic migrant submits a claim
to asylum in the hope of gaining the privileges associated with refugee
status.”14

By choice or force of circumstance, the status of a migrant is almost
never stable. An economic migrant might become a refugee while in the
country of destination. A refugee might lose his status and become an
undocumented migrant because the circumstances which led to a fear of
persecution cease to exist in his country of origin. A regular migrant might
become undocumented if she overstays a residence permit term, or might
be regularised, through amnesties, or regular employment. “Overstaying”
has been identified as one of the major channels through which a migrant
acquires irregular status. As the UNDP pointed out, “in some island states,
such as Australia and Japan, overstaying is practically the only channel
to irregular entry; even in many European countries, overstay appears to
account for about two thirds of unauthorised migration.”t>

Factors such as sex and gender, age, race and national origin, also have
a significant impact on the migration experience.

Migrants often face discrimination based on their race, national, reli-
gious or ethnic origin or identity. This constitutes a form of discrimi-
nation additional to the xenophobia to which they are often subject for
the mere fact of being non-nationals. As the UN Special Rapporteur
on the right of migrants pointed out, “[p]eople whose colour, physical

14 Migration in an interconnected world: New directions for action, op. cit., fn. 7, para. 15. See
also, UNDP, Human Development Report 2009, op. cit., fn. 6, p. 26.

15 UNDP, Human Development Report 2009, op. cit., fn. 6, p. 26.
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appearance, dress, accent or religion are different from those of the
majority in the host country are often subjected to physical violence
and other violations of their rights, independently of their legal status.
The choice of victim and the nature of the abuse do not depend on
whether the persons are refugees, legal immigrants, members of na-
tional minorities or undocumented migrants.” ¢ She also highlighted the
situations in which some migrants are preferred to others for granting
of authorisations of entry or in the labour market, due to their race,
national or ethnic origin or religious identity.!” Such discrimination is
prohibited by international human rights law, and, more specifically, by
the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD).'® The international community has also reject-
ed this discrimination and has strongly held in the Durban Declaration
that “policies towards migration should not be based on racism, racial
discrimination, xenophobia and related intolerance”.1?

Women migrants often face additional human rights concerns as a result
of their sex and gender. Not only may they confront discrimination as
a result of their status as non-nationals, but in addition a range of sex
or gender-specific forms of discrimination may arise for them as wom-
en. In the words of the Committee on the Elimination of Discrimination
against Women female migrants “often experience intersecting forms
of discrimination, suffering not only sex- and gender-based discrimi-
nation, but also xenophobia and racism. Discrimination based on race,
ethnicity, cultural particularities, nationality, language, religion or oth-
er status may be expressed in sex- and gender-specific ways.”20 The
Committee on the Elimination of Racial Discrimination has noted that
“there are circumstances in which racial discrimination only or primarily
affects women, or affects women in a different way or to a different
degree than men,” and “racial discrimination may have consequences
that affect primarily or only women.”?! Women migrants may also be at

16 Gabriela Rodriguez Pizarro, UN Special Rapporteur on the rights of migrants, Annual Report
1999, UN Doc. E/CN.4/2000/82, 6 January 2000, para. 32. See also para. 48.

17 Ibid., para. 54.

18 Article 1, International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD). The permission of distinctions between nationals and non-nationals of Article 1.2
ICERD cannot override the prohibition of discrimination based on race, colour, descent, or
national or ethnic origin. See, General Recommendation No. 30, Discrimination against
Non-citizens, CERD, UN Doc. HRI/GEN/1/Rev.9 (Vol.II), 1 October 2004; and, Gabriela
Rodriguez Pizarro, UN Special Rapporteur on the rights of migrants, Annual Report 2000, UN
Doc. E/CN.4/2001/83 9 January 2001.

19 Declaration of World Conference against Racism, Racial Discrimination, Xenophobia and Re-
lated Intolerance, 2001, para. 12. See also, paras. 16, 38, 47-51, and for asylum-seekers
and refugees, paras. 52-55.

20 CEDAW, General Recommendation No. 26, op. cit., fn. 8, para. 14.

21 General Recommendation No. 25, Gender-related dimensions of racial discrimination, CERD,
UN Doc. HRI/GEN/1/Rev.9 (Vol.II), 20 March 2000, para.1.
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heightened risk of discrimination on grounds of age, disability, class and
social status.?? As discussed in Section IV below, such discrimination is
prohibited by international human rights law.

Children also migrate and require a different approach than that re-
served to adults. Again, traditional migration perspectives have been
modelled on the assumption that migrants are adults. Children may mi-
grate with adult family members, or alone. Under international human
rights law, the overriding principle governing the rights of children, is
that in all actions relating to them, the best interests of the child must
be a primary consideration.?3> Unaccompanied minors are particularly
vulnerable to exploitation and abuse,?* but children migrating with their
family, especially where they are undocumented, may also encounter
problems of access to education or healthcare because their parents,
out of fear of being deported upon contact with national authorities, will
not allow their children to have access to those authorities.?®

Many other migrants may also suffer discrimination on a range of other
grounds, including discrimination on the basis of age, class, disability,
economic or social status, marital status, or sexual orientation and gen-
der identity.?¢

In this Guide, the term of “migrant” will be used to include all people
who find themselves outside of their country of origin and/or nation-
ality, regardless of their reason to migrate. The term “migrant”, when
used in this general way, will also include refugees and asylum-seekers.
However, when certain rights or situations apply only to certain catego-

22 General Comment No. 20, Non-Discrimination in Economic, Social and Cultural Rights, CESCR,
UN Doc. E/C.12/GC/20, 10 June 2009, para. 17. See also, General Comment No. 16, The
equal right of men and women to the enjoyment of all economic, social and cultural rights,
CESCR, UN Doc. E/C.12/2005/4, 11 August 2005, para. 5. Similarly the Human Rights Com-
mittee has noted that discrimination against women is often intertwined with discrimination
on other grounds such as race, colour, language, religion, political or other opinion, national
or social origin, property, birth or other status. See, General Comment No. 28, Equality
of rights between men and women (article 3), CCPR, UN Doc. CCPR/C/21/Rev.1/Add.10,
29 March 2000, para. 30; General Recommendation No. 25 on temporary special measures,
CEDAW, UN Doc. HRI/GEN/1/Rev.9 (Vol.II), 2004, para. 12.

23 Article 3.1, Convention on the Rights of the Child (CRC) (emphasis added).

24 GA resolution No. 50/150, UN Doc. A/RES/50/150, 9 February 1996, Article 3. See also,
GA resolutions No. 51/73, UN Doc. A/RES/51/73, 12 February 1997; No. 52/105, UN Doc.
A/RES/52/105, 11 February 1998; No. 53/122, UN Doc. A/RES/53/122, 10 February 1999;
No. 56/136, UN Doc. A/RES/56/136, 15 February 2002; No. 49/172, UN Doc. A/RES/49/172,
24 February 1995.

25 GMG, Statement of the Global Migration Group on the Human Rights of Migrants in Irregular
Situation, op. cit., fn. 1

26 A useful reference in regard to the latter are the Yogyakarta Principles on the Application
of International Human Rights Law in relation to Sexual Orientation and Gender Identi-
ty, March 2007, available at http://www.yogyakartaprinciples.org/principles_en.pdf (“Yog-
yakarta Principles”). The Principles were developed by the ICJ and the International Service
for Human Rights, and were unanimously adopted during an expert meeting in Yogyakarta,
Indonesia, 6-9 November 2006.
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ries of migrants, these will be referred to by more specific terms such

I/

as “refugees”, “asylum-seekers” or “migrant workers”.

IV. The Legal Framework

Human rights are rights to which all persons, without exception, are en-
titled. Persons do not acquire them because they are citizens, workers,
or have any other status. The Universal Declaration of Human Rights
(UDHR) affirmed in 1948 that “all human beings are born free and
equal in dignity and rights”.?”

The legal framework which this Guide applies is the universal framework of
international human rights law, applicable to all human beings, contained
in the Universal Declaration of Human Rights, the International Covenant
on Economic, Social and Cultural Rights (ICESCR), and the International
Covenant on Civil and Political Rights (ICCPR). These treaties are sup-
plemented by regional human rights instruments of general breath: the
European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) and its Protocols and the Revised European Social
Charter (ESCr) in the Council of Europe system; the American Declaration
on Rights and Duties of Man (ADRDM), the American Convention on Human
Rights (ACHR) and its Additional Protocol in the Area of Economic, Social
and Cultural Rights (Protocol of San Salvador), for the Inter-American sys-
tem; the African Charter on Human and Peoples’ Rights for the African
one; and the Arab Charter on Human Rights for the Arab system.

Other specific human rights treaties further elaborate the framework
for the respect, protection, promotion and fulfillment of the human
rights of specific categories of people or address specific human rights,
many of which are of significant for some or all migrants. These include,
at a global level, the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW); the Convention on the Rights
of the Child (CRC) and its Protocols; the Convention on the Rights of
Persons with Disabilities (CRPD); the International Convention for the
Elimination of All Forms of Racial Discrimination (ICERD); the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT); and the International Convention for the Protection
of All Persons from Enforced Disappearance (CPED). These treaties are
supplemented by many other global and regional treaties and stan-
dards, considered throughout the Guide.

The International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (ICRMW) is the hu-
man rights treaty elaborating particular standards addressed to migrant

27 Article 1, Universal Declaration of Human Rights (UDHR).
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workers and members of their families. It has not yet been widely rat-
ified, and none from the most developed countries are party to it.28
These treaties constitute the backbone of the analysis of the specific
human rights issues which are addressed by the Guide.

A basic principle of international human rights law, which will pervade all
the Chapters of the Guide, is that States have obligations not only to
respect, but also to protect and fulfil human rights. The duty to respect
requires the State not to take action that directly violates a particular right.
The duty to protect requires the State, through legislation, policy and prac-
tice, to ensure the protection of rights, including by taking steps to prevent
third parties from violating rights. The duty to fulfil imposes on a State’s
obligations to facilitate, provide or promote access to human rights.??

1. Equality and Non-Discrimination

Of paramount importance for migrants, is the international legal entitle-
ment of all human beings to the enjoyment of human rights on a basis
of equality and free from discrimination on grounds of race, colour, sex,
sexual orientation, language, religion, political or other opinion, national
or social origin, property, birth or other status.3° This fundamental legal
principle is encompassed in a wide range of international and regional

28 At 10 January 2014, the International Convention on the Protection of the Rights of All Mi-
grant Workers and Members of Their Families (ICRMW) had 47 State Parties.

29 See, generally, International Commission of Jurists, Courts and Legal Enforcement of Eco-
nomic, Social and Cultural Rights; Comparative Experiences of Justiciability, IC] Human
Rights and Rule of Law Series No. 2, Geneva, 2008, pp. 42-53. See also a complete descrip-
tion in The Social and Economic Rights Action Center (SERAC) and the Center for Economic
and Social Rights (CESR) v. Nigeria, ACommHPR, Communication No. 155/96, 30t Ordinary
Session, 13-27 October 2001, paras. 44-48; and, General Recommendation No. 24: Women
and Health, CEDAW, UN Doc. HRI/GEN/1/Rev.9 (Vol.II), 1999, paras. 13-17. See also, Arti-
cle 6, Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, adopted
22-26 January 1997 (Maastricht Guidelines). The Maastricht Guidelines were adopted in an
expert conference held in Maastricht, 22-26 January 1997, at the invitation of the Interna-
tional Commission of Jurists (Geneva, Switzerland), the Urban Morgan Institute on Human
Rights (Cincinnati, Ohio, USA) and the Centre for Human Rights of the Faculty of Law of
Maastricht University (the Netherlands). The instrument has been extensively employed by
the CESCR to interpret the ICESCR).

30 Articles 2.3 and 26, International Covenant on Civil and Political Rights (ICCPR); Article 7
ICRMW; Article 14, Convention for the Protection of Human Rights and Fundamental Free-
doms (European Convention on Human Rights—ECHR); Article 1 of Protocol 12 ECHR;
Articles 1 and 24, American Convention on Human Rights (ACHR); Articles 2 and 3, African
Charter on Human and Peoples’ Rights (ACHPR); Articles 3 and Article 11 Arab Charter on
Human Rights (ArCHR). See also, General Comment No. 15, The position of aliens under the
Covenant, CCPR, UN Doc. HRI/GEN/1/Rev.9 (Vol.I), 11 April 1986, paras. 9-10. Article E of
the Revised European Social Charter (ESC(r)) and Article 21 of the Charter of Fundamental
Rights of the European Union (EU Charter) refer also to the ground of “national association
with a national minority”; the EU Charter additionally refers to “ethnic origin”, “genetic fea-
tures”, “disability”, “age”, and “sexual orientation”; the ACHR (Article 1) and the Additional
Protocol to the American Convention on Human Rights in the Area of Economic, Social and
Cultural Rights (Protocol of San Salvador) (Article 3) to “economic status”; Article 2 ACHPR
and Article 3 of the African Charter on the Rights and Welfare of the Child (ACRWC) to “eth-
nic group” and “fortune”; Article 3.1 ArCHR to “physical or mental disability”.
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treaties.3! It is also the subject of dedicated instruments which address
particular forms of discrimination and apply the principles of universal-
ity, non-discrimination and equality in respect of particular groups, for
example, ICERD, CEDAW, CRPD.3?

International and regional judicial and quasi-judicial bodies have re-
peatedly addressed the obligation on States to respect and ensure the
equal enjoyment of human rights and freedom from discrimination on
prohibited grounds.33 They have addressed what constitutes a prohib-
ited ground of discrimination, specifying that in addition to the express
grounds listed in the treaties, the “other status” ground entails a num-
ber of implied grounds, including: age, disability, economic and social
status, health situation, marital status, sexual orientation and gender
identity.34

They have also addressed the nature of States’ obligations to ensure
equality and non-discrimination. They have specified that State actors
must refrain from discriminatory actions that undermine the enjoyment
of rights (duty to respect); prevent and protect against certain forms of
discrimination by private actors (duty to protect); and take positive pro-

31 See, above, fn. 30. See, furthermore, General Comment No. 18, Non-Discrimination, CCPR,
UN Doc. HRI/GEN/1/Rev.9 (Vol.I), 11 October 1989; CCPR, General Comment No. 28,
op. cit., fn. 22; CESCR, General Comment No. 20, op. cit., fn. 22; CESCR, General Comment
No. 16, op. cit., fn. 22; CEDAW, General Recommendation No. 25, op. cit., fn. 22; General
Recommendation No. 28 on Core Obligations of States Parties under Article 2 of the Con-
vention on the Elimination of All Forms of Discrimination against Women, CEDAW, UN Doc.
CEDAW/C/2010/47/GC.2, 19 October 2010; CERD, General Recommendation No. 25,
op. cit., fn. 21; General Comment No. 2: Implementation of article 2 by States parties, CAT,
UN Doc. CAT/C/GC/2, 24 January 2008.

32 It has not yet been widely ratified, and none from the most developed countries are party
to it. See also, at the regional level, Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa; Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women (Convention of Belém do Pard);
Inter-American Convention on the Elimination of All Forms of Discrimination against Persons
with Disabilities.

33 See, fn. 31. See also, for example, Juridical Condition and Rights of the Undocument-
ed Migrants, IACtHR, Advisory Opinion OC-18/03, 17 September 2003 (Advisory Opin-
ion on Undocumented Migrants); Legal Resources Foundation v. Zambia, ACommHPR,
Communication No. 211/98, 29% Ordinary Session, 23 April-7 May 2001; Certain As-
pects of the Laws on the Use of Languages in Education in Belgium, ECtHR, Applications
Nos. 1474/62-1677/62-1691/62-1769/63-2126/64, Judgment of 23 July 1968.

34 CESCR, General Comment No. 20, op. cit., fn. 22, para. 15. See also, as example, Proposed
Amendments to the Naturalization Provisions of the Constitution of Costa Rica, IACtHR, Advi-
sory Opinion OC-4/84, 19 January 1984; Legal Resources Foundation v. Zambia, ACommHPR,
op. cit., fn. 33; Alatulkkila and Others v. Finland, ECtHR, Application No. 33538/96, Judgment
of 28 July 2005; Sidabras and Dziautas v. Lithuania, ECtHR, Applications Nos. 55480/00 and
59330/00, Judgment of 27 July 2004; Salgueiro da Silva Mouta v. Portugal, ECtHR, Applica-
tion No. 33290/96, Judgment of 21 December 1999; E.B. v. France, ECtHR, GC, Application
No. 43546/02, 22 January 2008; Young v. Australia, CCPR, Communication No. 941/2000,
Views of 6 August 2003; Love et al. v. Australia, CCPR, Communication No. 983/2001, Views
of 25 March 2003. For a thorough explanation and jurisprudence related to the ground of
“sexual orientation” see, International Commission of Jurists, Sexual Orientation, Gender
Identity and International Human Rights Law—Practitioners’ Guide No. 4, Geneva, 2009.
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active steps to ensure the equal enjoyment of human rights (obligation
to fulfil).3> They have affirmed that States must ensure both de facto
and de jure equality,3® and eliminate both direct and indirect discrim-
ination. This requires that States address and prevent discrimination
in law and practice. It also necessitates that they not only eliminate
plainly discriminatory laws, policies, and practices but also ensure that
seemingly neutral measures do not have a discriminatory effect in real
terms.3” In certain instances, States will be obliged to take account of
differences and under certain circumstances, different treatment will be
required in order to ensure substantive equality.3® In order to correct
situations of inequality and discrimination, a State may also be required
to implement temporary special measures deemed necessary in order
to re-establish equality.3°

ICERD defines racial discrimination as “any distinction, exclusion, re-
striction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing
the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social, cul-
tural or any other field of public life”.40 Although differences in treat-
ment between nationals and non-nationals are permitted by Article 1.2
ICERD, discrimination in legislation, policy or practice between different
groups of non-nationals based on race, colour, descent, or national or
ethnic origin would constitute a breach of the treaty.*!

35 CESCR, General Comment No. 16, op. cit., fn. 22, paras. 17-18, and 21; CESCR, General
Comment No. 20, op. cit., fn. 22, para. 8(b); CEDAW, General Recommendation No. 25,
op. cit., fn. 22, paras. 4, 7-8. See also, paras. 2 and 19. See, on the obligation to fulfil,
CERD, General Recommendation No. 32, The meaning and scope of special measures in the
International Convention on the Elimination of Racial Discrimination, 75% session, August
2009, para. 20.

36 CESCR, General Comment No. 16, op. cit., fn. 22, para. 7; CEDAW, General Recommenda-
tion No. 25, op. cit., fn. 22, para. 4; CERD, General Recommendation No. 32, op. cit., fn. 35,
para. 6; CESCR, General Comment No. 20, op. cit., fn. 22, para. 8.

37 CEDAW, General Recommendation No. 25, op. cit., fn. 22, para. 7; CESCR, General Com-
ment No. 16, op. cit., fn. 22, paras. 5, 12-13; CESCR, General Comment No. 20, op. cit.,
fn. 22, para. 10; General Comment No. 14, The right to the highest attainable standard of
health, CESCR, Un Doc. E/C.12/2000/4, 11 August 2000, para. 19; CERD, General Recom-
mendation No. 32, op. cit., fn. 35, para. 7.

38 CERD, General Recommendation No. 32, op. cit., fn. 35, para. 8; CERD, General Recommen-
dation No. 30, op. cit., fn. 18, para. 4; CEDAW, General Recommendation No. 25, op. cit.,
fn. 22, para. 8.

39 Article 2.2 ICERD; Article 4, Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW). See also, CEDAW, General recommendation No. 25, op. cit.,
fn. 22, and CERD, General Recommendation No. 32, op. cit., fn. 35.

40 Article 1.1 ICERD.

41 See, CERD, General Recommendation No. 30, op. cit., fn. 18; and Gabriela Rodriguez Pizarro,
UN Special Rapporteur on the rights of migrants, Annual Report 2000, op. cit., fn. 18. The
CERD has expanded on the nature of the obligations on States parties to the Conven-
tion in a number of general comments available at http://tbinternet.ohchr.org/_layouts/
treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=6&DocTypelD=11.


http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=6&DocTypeID=11
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=6&DocTypeID=11
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CEDAW defines discrimination against women as “any distinction, ex-
clusion or restriction made on the basis of sex which has the effect or
purpose of impairing or nullifying the recognition, enjoyment or exer-
cise by women, irrespective of their marital status, on a basis of equal-
ity of men and women, of human rights and fundamental freedoms in
the political, economic, social, cultural, civil or any other field.”+2

2. Beyond International Human Rights Law

Although international human rights law constitutes the main frame-
work for the Guide, there are other bodies of international law with-
out which a Guide on the human rights of migrants would be incom-
plete. The first of these is international refugee law embodied in the
Geneva Convention Relating to the Status of Refugees of 1951, and
its Protocol Related to the Status of Refugees of 1967 (altogether, the
Geneva Refugee Convention), and supplemented by regional instru-
ments and standards. International refugee law is considered in partic-
ular in Chapter 1 of the Guide.

As violations of labour rights are a common feature of the migration
experience, the Conventions negotiated under the auspices of the
International Labour Organisation are addressed in Chapter 6. Finally,
mention will also be made of other two bodies of law which concern mi-
grants in specific situations: one is international criminal law related t