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Executive summary 

 The present final report is divided into five parts - a principal report and four addenda.*  
The principal report presents a synthesis of the general principles of and specific exceptions to 
the rights of non-citizens under international human rights law together with a brief identification 
of some of the areas in which these rights are not being respected.  The principal report also 
draws conclusions and makes recommendations for further action and study.  Addendum 1 
provides an update of international standards and jurisprudence of treaty monitoring bodies 
relevant to the rights of non-citizens.  Addendum 2 presents an update of regional standards and 
jurisprudence that relate to the rights of non-citizens.  Addendum 3 presents information about 
practical situations and concerns that have arisen with regard to non-citizens based on the 
material and information-gathering approach contained in E/CN.4/Sub.2/2002/25/Add.3; 
comments received on that addendum; and the responses received from Governments, 
intergovernmental organizations and non-governmental organizations, plus the Committee on the 
Elimination of Racial Discrimination and the United Nations Special Rapporteur on the human 
rights of migrants, in answer to the questionnaire prepared by the Special Rapporteur and 
disseminated pursuant to Commission decision 2002/107.  Addendum 4 summarizes the 
Governments’ replies. 

 Based on a review of international human rights law, the Special Rapporteur has 
concluded that all persons should by virtue of their essential humanity enjoy all human rights 
unless exceptional distinctions, for example, between citizens and non-citizens, serve a 
legitimate State objective and are proportional to the achievement of that objective.  For 
example, non-citizens should enjoy freedom from arbitrary killing, inhuman treatment slavery, 
forced labour, child labour, arbitrary arrest, unfair trial, invasions of privacy, refoulement and 
violations of humanitarian law.  They also have the right to marry, protection as minors, peaceful 
association and assembly, equality, freedom of religion and belief, social, cultural, and economic 
rights in general, labour rights (for example, as to collective bargaining, workers’ compensation, 
social security, appropriate working conditions and environment, etc.) and consular protection.  
While all human beings are entitled to equality in dignity and rights, States may draw narrow 
distinctions between citizens and non-citizens with respect to political rights explicitly 
guaranteed to citizens and freedom of movement.   

 There is a large gap between the rights that international human rights law guarantee to 
non-citizens and the realities they must face.  In many countries there are institutional and 
endemic problems confronting non-citizens.  The situation, however, has worsened as several 
countries have detained or otherwise violated the rights of non-citizens in response to fears of 
terrorism.  Continued discriminatory treatment of non-citizens demonstrates the need for clear, 
comprehensive standards governing the rights of non-citizens and their implementation by 
States, and more effective monitoring of compliance. 

     
*  Owing to resource limitations, it is unfortunately possible to edit and translate into the official 
languages of the United Nations only the main report; the addenda are being circulated in 
English only. 
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I.  INTRODUCTION 

1. In general, international human rights law requires the equal treatment of citizens and 
non-citizens.  Exceptions to this principle may be made only if they are to serve a legitimate 
State objective and are proportional to the achievement of that objective.  This standard affects 
approximately 175 million individuals - or 3 per cent of the world’s population - who currently 
reside in a country other than where they were born.1 

2. There is, however, a disjuncture between the rights that international human rights law 
guarantees to non-citizens and the realities non-citizens must face.  In many countries there are 
institutional and endemic problems confronting non-citizens.  The situation, however, has 
worsened since 11 September 2001, as several countries have detained or otherwise violated the 
rights of non-citizens in response to fears of terrorism.  The narrow exceptions to the principle of 
non-discrimination that are permitted by international human rights law do not justify such 
pervasive violations of non-citizens’ rights. 

3. At the same time, there have been some positive developments.  On 1 July 2003, the 
International Convention on the Protection of All Migrant Workers and Members of Their 
Families (Migrant Workers’ Convention) entered into force with ratification by 20 nations.  
Since this study was initially proposed to the Sub-Commission by the Committee on the 
Elimination of Racial Discrimination (CERD), the Special Rapporteur was very pleased by the 
positive response of that Committee to the Special Rapporteur’s “important analysis regarding 
the status and the rights of non-citizens” and expressing “the hope that the present dialogue” 
“will be continued”.2  CERD has already responded positively to the Special Rapporteur’s 
recommendation, indicating “that it stands ready to begin working towards an updated general 
recommendation on the rights of non-citizens”.3  All of the treaty bodies should also consider the 
preparation of a joint general comment/recommendation that would establish a consistent, 
structured approach to the protection of non-citizens’ rights.  

4. This final report presents a synthesis of the general principles of and specific exceptions 
to the rights of non-citizens under international human rights law, on the basis of the working 
paper,4 preliminary report,5 and progress report6 submitted by the Special Rapporteur - the 
procedural history of which was set forth in those previous reports.  The final summary of the 
relevant international law and jurisprudence will first focus on the rights of non-citizens and then 
upon the narrow exceptions to the rule that States may not discriminate against non-citizens.  
The report, as supplemented by the addenda, also identifies some of the problems faced by 
non-citizens.  This report will draw conclusions and make recommendations.  

5. Addendum 1 provides an update of the international standards and jurisprudence of treaty 
monitoring bodies relevant to non-citizens.  Addendum 2 presents an update of regional 
standards and jurisprudence that relate to the rights of non-citizens.  Addendum 3 presents 
information about practical situations and concerns that have arisen with regard to non-citizens, 
based principally on the responses received from 22 Governments,7 7 United Nations bodies, 
specialized agencies and intergovernmental organizations,8 and 4 non-governmental 
organizations,9 plus CERD and the United Nations Special Rapporteur on the human rights of 
migrants, in answer to the questionnaire prepared by the Special Rapporteur and disseminated 
pursuant to Commission decision 2002/107.  The Special Rapporteur is extremely grateful for 
those responses.10  Addendum 4 summarizes the Governments’ replies. 
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II. SUMMARY OF THE INTERNATIONAL 
HUMAN RIGHTS OF NON-CITIZENS 

6. The architecture of international human rights law is built on the premise that all persons, 
by virtue of their essential humanity, should enjoy all human rights11 unless exceptional 
distinctions, for example, between citizens and non-citizens, serve a legitimate State objective12  
and are proportional to the achievement of that objective.13  In its general comment No. 15 the 
Human Rights Committee explained that  

“the rights set forth in the International Covenant on Civil and Political Rights apply to 
everyone, irrespective of reciprocity, and irrespective of his or her nationality or 
statelessness …  [T]he general rule is that each one of the rights of the Covenant must be 
guaranteed without discrimination between citizens and aliens”.14  

 General comment No. 15 delineated further the fundamental rights of non-citizens: 

 “Aliens thus have an inherent right to life, protected by law, and may not be 
arbitrarily deprived of life.  They must not be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment; nor may they be held in slavery or servitude.  Aliens 
have the full right to liberty and security of the person.  If lawfully deprived of their 
liberty, they shall be treated with humanity and with respect for the inherent dignity of 
their person.  Aliens may not be imprisoned for failure to fulfil a contractual obligation.  
They have the right to liberty of movement and free choice of residence; they shall be 
free to leave the country.  Aliens shall be equal before the courts and tribunals, and shall 
be entitled to a fair and public hearing by a competent, independent and impartial tribunal 
established by law in the determination of any criminal charge or of rights and 
obligations in a suit at law.  Aliens shall not be subjected to retrospective penal 
legislation, and are entitled to recognition before the law.  They may not be subjected to 
arbitrary or unlawful interference with their privacy, family, home or correspondence.  
They have the right to freedom of thought, conscience and religion, and the right to hold 
opinions and to express them.  Aliens receive the benefit of the right of peaceful 
assembly and of freedom of association.  They may marry when at marriageable age.  
Their children are entitled to those measures of protection required by their status as 
minors.  In those cases where aliens constitute a minority ..., they shall not be denied the 
right, in community with other members of their group, to enjoy their own culture, to 
profess and practise their own religion and to use their own language.  Aliens are entitled 
to equal protection by the law.  There shall be no discrimination between aliens and 
citizens in the application of these rights.  These rights of aliens may be qualified only by 
such limitations as may be lawfully imposed under the Covenant” (para. 7).15  

7. Similarly, the International Covenant on Economic, Social, and Cultural Rights 
establishes that Governments shall take progressive measures to the extent of available resources 
to protect the rights of everyone - regardless of citizenship - to:  work (art. 6); just and favourable 
working conditions (art. 7); establish trade unions (art. 8); social security for everyone (art. 9); an 
adequate standard of living including adequate food, clothing, housing, and the continuous 
improvement of living conditions (art. 11); the enjoyment of the highest attainable standard of 
physical and mental health (art. 12); education (art. 13); and to take part in cultural life (art. 15).  
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8. The Migrant Workers’ Convention protects all migrant workers and their families, but 
does not generally include employees of international organizations, foreign development staff, 
refugees, stateless persons, students and trainees (arts. 1, 3).  The Convention provides for:  
non-discrimination (art. 7); freedom to leave any country and to enter the country of origin 
(art. 8); the right to life (art. 9); freedom from torture and ill-treatment (art. 10); freedom from 
slavery or forced labour (art. 11); freedom of thought, conscience, and religion (art. 12); freedom 
of opinion and expression (art. 13); freedom from arbitrary or unlawful interference with 
privacy, family, home, correspondence, or other communications (art. 14); property rights 
(art. 15); liberty and security of person (art. 16); the right of migrants deprived of their liberty to 
be treated with humanity (art. 17); a fair and public hearing by a competent, independent and 
impartial tribunal (art. 18); prohibition of retroactive application of criminal laws (art. 19); no 
imprisonment for failure to fulfil a contract (art. 20); no destruction of travel or identity 
documents (art. 21); no expulsion on a collective basis or without fair procedures (art. 22); the 
right to consular or diplomatic assistance (art. 23); the right to recognition as a person before the 
law (art. 24); equality of treatment between nationals and migrant workers as to work conditions 
and pay (art. 25); the right to participate in trade unions (art. 26); equal access to social security 
(art. 27); the right to emergency medical care (art. 28); the right of a child to a name, birth 
registration and nationality (art. 29); and equality of access to public education (art. 30).  In 
addition, States parties must ensure respect for migrants’ cultural identity (art. 31); the right to 
repatriate earnings, savings, and belongings (art. 32); and information about rights under the 
Convention (art. 33).  

9. Further, the situation of children born to non-citizen parents is addressed in the 
Convention on the Rights of the Child.  Under article 7 of that Convention, a child “shall be 
registered immediately after birth and shall have the right from birth to a name, [and] the right to 
acquire a nationality …  States parties shall ensure the implementation of these rights … in 
particular where the child would otherwise be stateless”.16  In view of the near universal 
ratification of the Convention on the Rights of the Child, the principle of jus soli (citizenship 
based on the place of birth) has emerged as the overriding international norm governing the 
nationality of children born to non-citizen parents.17  This right must be enforced without 
discrimination as to the gender of the parent.18  Furthermore, article 7 of the Convention requires 
transmittal of citizenship from a parent to his or her adopted child.19  Article 7 should be read in 
conjunction with article 8 (preservation of identity, including nationality, name, and family 
relations), article 9 (avoiding separation from parents), article 10 (family reunification), and 
article 20 (continuity of upbringing of children deprived of their family environment).  Within 
the holistic approach recommended by the Committee on the Rights of the Child for the 
interpretation of the Convention, those articles should be understood according to the general 
principles of the Convention as reflected in articles 2 (right to non-discrimination), 3 (principle 
of the best interests of the child), 6 (right to life and development) and 12 (right to respect for the 
child’s views in all matters affecting the child and opportunity to be heard in any judicial or 
administrative proceedings affecting the child).20  In any case, children of non-citizens without 
legal status should not be excluded from schools.21 

10. European human rights institutions have recognized and expanded upon these principles.  
Although neither the acquisition nor loss of citizenship is directly regulated by the European 
Convention on Human Rights, decisions to confer and revoke citizenship are subject to both the 
substantive and procedural requirements of the Convention.  For example, an arbitrary 
deprivation of citizenship may rise to the level of inhuman or degrading treatment prohibited 



 E/CN.4/Sub.2/2003/23 
 page 7 
 
under article 3, or violate the right to respect for private and family life guaranteed under 
article 8 of the Convention.22  A State’s denial of citizenship combined with the issuance of an 
expulsion order may create a presumption that the purpose of the denial was to achieve the 
expulsion of a citizen,23 which is prohibited under article 3 of Protocol No. 4 to the European 
Convention.24  In the context of State succession, Council of Europe standards would appear to 
permit language requirements as well as distinctions drawn according to ethnic origin, insofar as 
consideration of ethnicity serves to identify an ability to integrate into a society.25 

11. Non-citizens also enjoy the right not to be deported to a country where he or she may be 
subjected to persecution or abuse.  The principle of non-refoulement exists in a number of 
international instruments with slightly varying coverage.26  Any measure that compels 
non-citizens, as a group, to leave a country is prohibited except where such a measure is taken on 
the basis of a reasonable and objective examination of the particular case of each individual 
non-citizen in the group.27  Hence, for example, if one member of a group of non-citizens is 
found not to qualify for refugee status because there is a safe country of origin and is ordered to 
be deported, other members of the group from the same country cannot be ordered deported 
unless they too are individually deemed not to qualify for refugee status.28  Furthermore, 
international standards pertaining to refugees and asylum-seekers should be applied equally, 
regardless of the nationality of the asylum-seeker or refugee.29 

12. The Convention and Protocol relating to the Status of Refugees provide that refugees 
should be entitled to treatment at least as favourable as that accorded to their citizens with 
respect to religion (art. 4); protection of intellectual property (art. 4); access to courts and legal 
assistance (art. 16); rationing measures (art. 20); elementary education (art. 22 (1)); public relief 
and assistance (art. 23); labour legislation and social security (art. 24); as well as fiscal taxes and 
charges (art. 29).   The Convention and Protocol also require that States parties accord to 
refugees treatment no less favourable than that accorded to non-citizens generally with respect to 
exemption from legislative reciprocity (art. 7 (1)); acquisition of property (art. 13); non-political 
and non-profit-making associations and trade unions (art. 15); wage-earning employment 
(art. 17); self-employment (art. 18); professions (art. 19); housing (art. 21); post-elementary 
education (art. 22 (2)); and freedom of movement (art. 26).30 

13. International human rights law is also relevant in the context of defining adequate 
reception standards for asylum-seekers.31  Asylum-seekers should not be left in a destitute 
condition while awaiting examination of their asylum claims.32  Such poor conditions could 
reinforce prejudice, stereotypes and hostility towards asylum applicants.  The procedure for 
determining eligibility for asylum should not be slow, and States should ensure that applicants 
are given access to sufficient legal assistance.33  Time limits for registration to lodge asylum 
claims should not be so short as to deprive persons of the protection to which they are entitled 
under international law.34  Free legal advice to applicants by the State is encouraged.35  
Asylum-seekers should also be granted the right to work.36  Employment, housing and social 
assistance should not be denied to recognized refugees,37 especially on grounds of their 
ethnicity.38  Eligibility for asylum should not depend on the ethnic or national origin of 
applicants.39  The holding of asylum-seekers in detention should be avoided to the greatest extent 
possible, particularly in the cases of persons arriving with families.40  Asylum-seekers should not 
be detained indefinitely.41  Asylum-seekers and refugees should not be detained alongside 
convicted criminals,42 nor should they be detained for lack of identity papers or their uncertainty 
about travel routes into the receiving State.43  Asylum-seekers’ freedom of movement should be 
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guaranteed wherever possible.44  The human rights of asylum-seekers may also be protected by 
regional human rights instruments in Africa,45 Europe,46 and Latin America47 that apply to all 
persons residing in the respective States parties, regardless of their legal status in the country of 
asylum. 

14. As regards children, the Convention on the Rights of the Child provides important 
guidance for designing and implementing reception policies under the “best interest” principle.  
States must guarantee:  special protection and care to child-asylum-seekers with respect to their 
special needs; avoidance of detention for asylum-seekers under 18 years of age; and access of 
children to legal and psychological assistance, including by enabling contact with 
non-governmental organizations offering such assistance.48  Asylum-seekers and refugees who 
are children should not be placed in institutions that are not equipped to provide the special care 
these children require.49  Schools that allow children of non-citizens to be educated in 
programmes designed in their country of origin should be welcomed.50 

15. International Labour Organization (ILO) conventions and recommendations (for 
example, as to collective bargaining, discrimination, workers’ compensation, social security, 
working conditions and environment, abolition of forced labour and child labour) generally 
protect the rights of all workers irrespective of citizenship.  There are several ILO conventions 
and recommendations that specifically protect migrant workers and their families, including the 
Equality of Treatment (Social Security) Convention, 1962 (No. 118) and the Migrant Workers 
(Supplementary Provisions) Convention, 1975 (No. 143).  Certain rights are guaranteed 
regardless of the legality of the migrant’s presence in the territory, e.g. equal remuneration and 
minimum wage with respect to past employment and maintenance of social security benefits 
(Migration for Employment Convention (Revised), 1949 (No. 97, art. 6)).  Other rights are 
extended only to those lawfully within a territory, e.g. rights to equal opportunities and 
vocational training.51  

16. An additional source of protection for non-citizens charged with criminal offences is 
found in the Vienna Convention on Consular Relations.  Article 36 of that Convention provides 
that detained non-citizens shall have the right to contact consular officials and that the receiving 
State must notify foreign detainees of this right.  This procedure is not always followed - even in 
death penalty cases and even after the International Court of Justice has given provisional 
remedies.52 

III. EXCEPTIONS TO THE GENERAL APPROACH 
OF EQUALITY FOR NON-CITIZENS 

17. Any approach to combating discrimination against non-citizens should take into account 
the varying State interests at stake in regard to categories of rights (e.g. political rights, right to 
education, social security, other economic rights, etc.) with respect to the various kinds of 
non-citizens having distinct relationships to the country in which they are residing (e.g. 
permanent residents, migrant workers, temporary residents, tourists, undocumented workers, 
etc.) and in proportion to the legitimacy of State interests or rationales for distinctions between 
citizens and non-citizens or among non-citizens (e.g. issues of national reciprocity, promoting 
development, etc.).   
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18. While all human beings are entitled to equality in dignity and rights, the International 
Covenant on Civil and Political Rights permits States to draw distinctions between citizens and 
non-citizens with respect to two categories of rights:  political rights explicitly guaranteed to 
citizens and freedom of movement.  Article 25 of the Covenant establishes that “every citizen” 
shall have the right to participate in public affairs, to vote and hold office, and to have access to 
public service.53  Article 12 (4) states that no one shall by arbitrarily deprived of the right to enter 
“his own country”.  The Human Rights Committee has broadly interpreted “his own country” to 
give rights to stateless persons who are resident in a particular State and others with a long-term 
relationship with the country, but who are not citizens.54  In addition, article 12 (1) of the 
Covenant grants “the right to liberty of movement and freedom to choose [one’s] residence” only 
to persons who are “lawfully within the territory of a State”, that is, apparently permitting 
restrictions on undocumented workers.55  The Covenant provides the right to certain procedural 
protections in expulsion proceedings (art. 13) only to non-citizens “lawfully within the territory” 
of a State party.56 

19. Article 2 (3) of the International Covenant on Economic, Social and Cultural Rights 
creates a third specific exception to the general rule of equality for developing countries:  
“Developing countries, with due regard to human rights and their national economy, may 
determine to what extent they would guarantee the economic rights recognized in the present 
Covenant to non-nationals.”  As an exception to the general rule of equality, it should be noted 
that article 2 (3) must be narrowly construed, may be relied upon only by developing countries, 
and only with respect to economic rights.57  States may not draw distinctions between citizens 
and non-citizens as to social and cultural rights. 

20. The International Convention on the Elimination of All Forms of Racial Discrimination 
defines racial discrimination in article 1, paragraph 1, which states:   

“the term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or 
preference based on race, colour, descent, or national or ethnic origin which has the 
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an 
equal footing, of human rights and fundamental freedoms in the political, economic, 
social, cultural or any other field of public life”. 

21. However, in the same article the Convention indicates that States may make distinctions 
between non-citizens and citizens as long as they treat all non-citizens similarly: 

“this Convention shall not apply to distinctions, exclusions, restrictions or preferences 
made by a State party to this Convention between citizens and non-citizens”. 

Article 1, paragraph 2, is further defined in article 1, paragraph 3, which states that: 

 “Nothing in this Convention may be interpreted as affecting in any way the legal 
provisions of States parties concerning nationality, citizenship or naturalization, provided 
that such provisions do not discriminate against any particular nationality” (emphasis 
added). 
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22. The Convention, however, does not pre-empt the rights of non-citizens enumerated in 
other international instruments.  In its General Recommendation XI on non-citizens, CERD 
stated that article 1, paragraph 2 

“must not be interpreted to detract in any way from the rights and freedoms recognized 
and enunciated in other instruments, especially the Universal Declaration of Human 
Rights, the International Covenant on Economic, Social and Cultural Rights and the 
International Covenant on Civil and Political Rights”. 

In its concluding observations and comments on several States parties’ reports CERD has 
reflected its continuing concern about various forms of discrimination against non-citizens, 
including discriminatory requirements for entry and residence and for citizenship.58 

23. As indicated above, some distinctions against non-citizens or discrimination based on 
nationality would be permissible if the discrimination is based upon objective and reasonable 
justifications.  The European Court of Human Rights has found permissible a distinction 
between European “citizens ” and individuals of non-European nationality in regard to 
deportation because “member States of the European Union form a special legal order, which 
has  … established its own citizenship.”59  Adopting an approach toward discrimination taken 
earlier by the European Court of Human Rights,60 the Inter-American Court of Human Rights 
found non-discriminatory a proposed amendment to the naturalization provisions of the 
Constitution of Costa Rica that established preferential naturalization rules for “nationals of the 
other Central American countries, Spaniards and Ibero-Americans”, because they “share much 
closer historical, cultural and spiritual bonds with the people of Costa Rica”61 and will “more 
easily and more rapidly assimilated within the national community”.62  The Court explained that 
“no discrimination exists if the difference in treatment has a legitimate purpose and if it does not 
lead to situations which are contrary to justice, to reason or to the nature of things”.63  The 
Human Rights Committee has followed the same approach in declaring that although a regional 
economic agreement “might constitute an objective and reasonable ground for differentiation, no 
general rule can be drawn therefrom …”.64 

IV. COMMON PROBLEMS ARISING WITH REGARD 
TO THE RIGHTS OF NON-CITIZENS 

24. One of the most common problems human rights treaty bodies have encountered in 
reviewing States parties’ reports is that some national constitutions guarantee rights to “citizens” 
whereas international human rights law would - with the exception of the rights of public 
participation, of movement, and of economic rights in developing countries - provide rights to all 
persons.65  Other constitutions inappropriately distinguish between the rights granted to persons 
who obtained their citizenship by birth and other citizens.66  Furthermore, the mere statement of 
the general principle of non-discrimination in a constitution is not a sufficient response to the 
requirements of human rights law.67 

25. The nationality and immigration laws of several countries discriminate between the 
capacity of male and female citizens to marry and live with their non-citizen spouses.  For 
example, the Government of Mauritius adopted an immigration law which provided that if a 
Mauritian woman married a man from another country, the husband must apply for residence in 
Mauritius and that permission may be refused.  If, however, a Mauritian man married a foreign 



 E/CN.4/Sub.2/2003/23 
 page 11 
 
woman, the foreign woman was entitled automatically to residence in Mauritius.  The Human 
Rights Committee held that Mauritius had violated the International Covenant on Civil and 
Political Rights by discriminating between men and women without adequate justification and 
by failing to respect the family’s right to live together.68 

26. The Special Rapporteur on the human rights of migrants focused in her 2003 report69 
particularly on the detention of migrants and conditions of confinement.  The Special Rapporteur 
expressed concern about the detention of asylum-seekers, prolonged detention periods, the 
arbitrary nature of detention decisions, detention on the basis of unspecified allegations relating 
to terrorism or national security, detention of trafficking victims, detention of migrant children, 
absence of legal assistance and judicial review procedures, detention with ordinary criminals, 
solitary confinement, methods of restraint threatening physical integrity,70 confinement in 
inappropriate facilities, overcrowding and poor hygienic conditions, lack of medical care, lack of 
education for young detainees and other problems. 

27. All individuals, including non-citizens, must be protected from arbitrary detention.71  
States are obligated to respect the human rights of detainees, including legal protections, whether 
or not they are in the territory of the State in question.72  So-called “international zones” 
administered by States to detain non-citizens, and where such non-citizens are denied legal or 
social assistance, are a legal fiction and a State cannot thereby avoid its international human 
rights responsibilities by claiming that such areas have extraterritorial status.73  States may arrest 
or detain non-citizens against whom action is being taken with a view to deportation or 
extradition, regardless of whether such detention is reasonably considered necessary, for 
example, to prevent those non-citizens from committing offences or fleeing.74  States may not, 
however, consciously facilitate the detention of non-citizens in a planned operation for the 
expulsion of non-citizens by encouraging them to report to authorities on the basis of a pretext.75  
Conditions in refugee shelters and conditions of detention faced by undocumented migrants and 
asylum-seekers should meet international standards.76 

28. States and international organizations must ensure that measures taken in the struggle 
against terrorism do not discriminate in purpose or effect on grounds of race or national or ethnic 
origin, and the principle of non-discrimination must be observed in all matters, in particular in 
those concerning liberty, security and dignity of the person, equality before the courts and due 
process of law, as well as international cooperation in judicial and police matters.77  Non-citizens 
suspected of terrorism should not be expelled without allowing them a legal opportunity to 
challenge their expulsion.78  Expulsions of non-citizens should not be carried out without taking 
into account possible risks to their lives and physical integrity in the countries of destination.79   

29. There is significant scope for States to enforce their immigration policies and to require 
departure of unlawfully present persons.80  That discretion is, however, not unlimited and may 
not be exercised arbitrarily.  A State might require, under its laws, the departure of persons who 
remain in its territory longer than the time allowed by limited-duration permits.  Immigrants and 
asylum-seekers, even those who are in a country illegally and whose claims are not considered 
valid by the authorities, should not be treated as criminals.81 

30. States must avoid different standards of treatment with regard to citizens and non-citizens 
that might lead to racial segregation and the unequal enjoyment of economic, social and cultural 
rights.82  For example, States should take effective measures to ensure that housing agencies and 
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private landlords refrain from engaging in discriminatory practices.83  CERD has also frequently 
expressed concern that non-citizens who serve as domestic workers are subjected to debt 
bondage, other illegal employment practices, passport deprivation, illegal confinement, rape and 
physical assault.84  Non-citizens are often the target of trafficking.  Adequate assistance and 
support, including formal protection, aid, and education, should be provided to victims of 
trafficking.85 

V.  CONCLUSIONS AND RECOMMENDATIONS 

31. Continued discriminatory treatment of non-citizens in contravention of relevant 
international human rights instruments demonstrates the need for clear, comprehensive 
standards governing the rights of non-citizens, their implementation by States, and more 
effective monitoring of compliance.  

32. Since the seven principal human rights treaties deal with many of the problems 
encountered by non-citizens, States should pursue universal ratification and 
implementation of those treaties - particularly, the International Convention on the 
Protection of the Rights of All Migrant Workers and Members of Their Families.  States, 
as appropriate, should also ratify and implement such other relevant treaties as the 
Protocol relating to the Status of Refugees, ILO Conventions Nos. 97, 118, 143, etc.; the 
Conventions on the Reduction of Statelessness and relating to the Status of Stateless 
Persons; the Vienna Convention on Consular Relations and optional Protocols, Protocols 
Nos. 4 and 7 to the European Convention on Human Rights; and the European Framework 
Convention for the Protection of National Minorities. 

33. Since problems relating to the treatment of non-citizens arise under each of the 
seven principal human rights treaties, it would be desirable for the treaty bodies jointly to 
prepare general comments/recommendations that would establish a consistent, structured 
approach to the protection of the rights of non-citizens.  At a minimum, treaty bodies that 
have adopted specific standards should consider updating them and those bodies that have 
yet to issue interpretive guidance relating to non-citizens should do so.  In addition, treaty 
bodies should intensify their dialogues with States parties in regard to the rights accorded 
to, and the actual situation faced by, non-citizens within their respective spheres of 
concern.  

34. Since the CERD has indicated its desire to work with the Special Rapporteur on the 
rights of non-citizens in preparing a revised general recommendation on the rights of 
non-citizens, the Sub-Commission should authorize the Special Rapporteur to cooperate 
with the Committee until the revised general recommendation has been issued. 

35. More generally, the Sub-Commission may wish to consider continuing the work of 
the Special Rapporteur on the rights of non-citizens or to appoint a new Special 
Rapporteur to permit continued reporting and other efforts on human rights problems 
facing non-citizens and on developments in the international legal protections for 
non-citizens. 
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36. In any case, the final report of the Special Rapporteur on the rights of non-citizens, 
his working paper, preliminary report, progress report, addenda and questionnaire replies 
should be compiled and updated in a single report, printed in all the official languages and 
given the widest possible distribution.  

37. The committee to be established under the International Convention on the 
Protection of the Rights of All Migrant Workers and Members of Their Families will also 
have an important role in protecting the rights set forth in this report and may find the 
present summary of the rights of non-citizens to be useful. 

38. The Special Rapporteur on the human rights of migrants has an important role in 
continuing her review of the situation facing migrants throughout the world, visiting 
countries of particular concern, receiving communications about human rights problems 
and reporting to the Commission on Human Rights.   

39. The Sub-Commission has authorized several studies and working papers that 
will continue scrutiny of some aspects of the rights of non-citizens, for example, on 
(a) terrorism and human rights; (b) discrimination in the administration of justice; (c) the 
right of restitution or return of property of dispossessed refugees; (d) administration of 
justice through military tribunals; (e) regulation of citizenship by successor States; and 
(f) rights of women married to foreigners. 

40. In regard to those studies, working papers, and the other efforts of the 
United Nations to protect the rights of non-citizens, cooperation should be fostered with the 
International Labour Organization, the Office of the United Nations High Commissioner 
for Refugees, the International Organization for Migration, the OSCE High Commissioner 
on National Minorities and relevant non-governmental organizations - all of which 
provided extremely useful input for this study - as well as the European Commission 
against Racism and Intolerance.  

41. States should be encouraged to abide by the Declaration on the Human Rights of 
Individuals Who Are Not Nationals of the Country In Which They Live. 

42. States should take actions to counter any tendency to target, stigmatize, stereotype, 
or profile on the basis of race members of particular population groups, such as 
non-citizens - by officials as well as in the media and society at large.86  States should 
ensure that all officials dealing with so-called “irregular migrants” receive special training, 
including training in human rights,87 and do not engage in discriminatory behaviour.88  
Use of racist or xenophobic propaganda by political parties vis-à-vis non-citizens 
should be discouraged.89  Complaints made against such officials, notably those 
concerning discriminatory or racist behaviour, should be subject to independent and 
effective scrutiny. 

43. States are urged to comply with their obligations under international human rights, 
labour, refugee and humanitarian law relating to refugees, asylum-seekers and other 
non-citizens.90  The international community is urged to provide such persons with 
protection and assistance in an equitable manner and with due regard to their needs in 
different parts of the world, in keeping with principles of international solidarity, 
burden-sharing and international cooperation.91 
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