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[Hearsay evidence is admissible in habeas corpepdings if it is
impracticable for the relevant facts to be provedny other way, even if
the evidence would not be rendered admissible py#the provisions of
Part IV of the Evidence Ordinance (Cap. 8).]

RULING

INTRODUCTION

Ms. Gladys Li Q.C. for the Applicants objects e tadmissibility
of various passages in some of the affirmationShady Ping Tai, the
Assistant Director of Immigration and the headhs# Vietnamese Refugees
Branch of the Immigration Department. One of theugds of objection is
that a number of the passages of which complaimiaide contain hearsay
evidence which is not rendered admissible by arth@fprovisions of Part
IV of the Evidence Ordinance (Cap. 8). The primasponse of
Mr. Nicholas Bradley for the Respondents is tharbay evidence is

admissible on applications for habeas corpus, éuedoes not come



within any of the provisions of Part IV of the Eeiace Ordinance. The fact
that the evidence is hearsay, and perhaps heandagavsay, goes only to
the weight which should be attached to it. Refeesnn this ruling to
sections of an ordinance are references to seabioie Evidence

Ordinance.

THE RAHMAN CASE

The basis on which it is said that hearsay evidenadmissible
on an application for habeas corpus, even ifiiosrendered admissible by
the Evidence Ordinance, is the recent decisionadifir@ J. inR. v.

Secretary of Sate for the Home Department ex p. Rahman [1996] 4 Alll

E.R. 945. An appeal from his decision was recetigdynissed by the Court
of Appeal: “The Times”, 24th December 1996. HowevV@roceed on the
basis of Collins J.’s judgment at first instancedese (a) the report in “The
Times” is necessarily incomplete, and (b) it loaksf the Court of Appeal
approved Collins J.’s approach to the issue ofggpie which he had to

decide.

The facts of the case were that the Applicant, ixkea in
Bangladesh, applied for a certificate of entitletteriive in the U.K. The
basis of his application was that his father, Ab8omed, was already
living in the U.K. His application was grantedowever, after he had
arrived in the U.K., two letters were received whaccused him of not
being the son of Abdus Somed. Accordingly, enteaclearance officers
made inquiries in Bangladesh. Through interpretéesy spoke to the

inhabitants of two local villages about the Apphita true name and his



paternity. Their responses were translated aigether with an interview
of the Applicant, they satisfied the Secretary @it&that he was not the
son of Abdus Somed, and that he had thereforersdatahe certificate of
entitlement by deception. He was served with &adhat he had entered
the U.K. illegally, and he was detained pendingdaportation. He applied
for a writ of habeas corpus, contending that, asvtllagers’ evidence was
hearsay and thus inadmissible, the court couldakat that evidence into
account in determining whether the Secretary afeStad proved that he
had entered the U.K. illegally. Collins J. heldtthalthough the villagers’
evidence was hearsay, the court could take itantmunt. It was, however,

for the court to decide what weight to attach to it

In order to understand the route by which Collneeached his
conclusion, it is necessary to consider an altereacenario. Suppose
that, instead of applying for a writ of habeas csi;the Applicant had
applied for judicial review of the detention ord€dn such an application,
the question whether he was the son of Abdus Sowett have been a
jurisdictional or precedent fact. That is the effef the decision of the

House of Lords ifR. v. Secretary of Sate for the Home Department ex p.

Khawaja [1984] A.C. 74. The court would have had to deaihether on
the material before the Secretary of State, inclgdhe villagers’ evidence,
the evidence was sufficient to justify the SecretdrState’s belief that the
Applicant was not the son of Abdus Somed. As aenaff form, the court
would have been reviewing the Secretary of Statetssion. However, in
substance it would have been conducting a facidfmexercise of its own.
In that respect, there would have been no differdretween an application

by the Applicant for judicial review and his apg@lion for a writ of habeas



corpus. In both applications, the court’s role \dduave been to decide
whether the Secretary of State had proved to the’ssatisfaction that the

Applicant was not the son of Abdus Somed.

It was against that background that Collins J.e#&mthe
conclusion which he did. He identified a numbepa$sages in the
speeches iKhawaja which indicated that hearsay evidence was adnhessib
in that case, even though the court’s role wasntisdly a fact-finding one.
On this footing, the villagers’ evidence would hdeen admissible if the
Secretary of State’s decision had been challenggaldicial review.

Collins J. reasoned that it should likewise be adible in the habeas
corpus proceedings before him, because the cdadidinding role was

the same.

In my view, theRahman case is distinguishable from the present
case. IrRahman, it had been open to the Applicant to challenge th
legality of his detention either by habeas corpulsygudicial review.
Whichever remedy had been sought, the questiothéocourt to decide
would have been the same. Accordingly, the adimiggiof the evidence
should not have been dependent on the nature oéthedy which the
Applicant had chosen to seek. On the other hanithe present case, the
Applicants can really only challenge their detemtiny habeas corpus.
None of the grounds on which the legality of thdgtention is challenged
(apart from one) relates to the legality of theymral orders pursuant to
which they have been detained. Accordingly, th@dan which Collins J.
ruled the villagers’ evidence admissibleRahman - namely, that it would

have been admissible on an application for judi@aiew which it had



been open to the Applicant to bring - does notyappthe present case

because judicial review was not available to thresent Applicants.

IMPRACTICABILITY

But that is not the end of the matter. | retwiKbawaja, and to
those passages which show that hearsay evidencadmassible in that
case, even though the court’s role was essenaidhygt-finding one. The
observations in those passages were made in thextaf judicial review
proceedings, because the legality of the Applicatggention inKhawaja
was challenged by way of judicial review only. Hoxer, it is still
necessary to identify the rationale for treating hiearsay evidence in
Khawaja as admissible. That is because the hearsay edderthe present

case may be rendered admissible if the rationgleespequally to it.

Khawaja consisted of two cases: Khera and Khawaja. THaely
been living in Pakistan and India respectively.eyboth obtained leave to
enter the U.K. After they had gone to live in th&., further information
about them came to the attention of the Home Qffise a result,
immigration officers decided that they had obtaiteaVe to enter the U.K.
by deception. They were ordered to be detainedipgrtheir removal
from the U.K. They applied for judicial review thfe detention orders. In
order to understand the relevant passages in #exkps irKhawaja, it is
necessary for me merely to mention that Khera Waged to have lied
about his marital status when he underwent a meek@anination in India.
Although he was alleged to have claimed that hewmasarried, he had

married his wife almost two years earlier.



Lord Templeman said at pp.128C-129A:

“... the burden of proving that leave to enter was
obtained by fraud and that consequently the entsant
an illegal entrant liable to arrest and expulsian only
be discharged by the immigration authorities
manifesting to the satisfaction of the court a high
degree of probability. It does not follow that taurt
must disregard written statements by withessesav@o
not available for cross-examination or documents
which are not supported by direct written or oral
evidence as to the circumstances in which they came
into existence.

In habeas corpus and judicial review proceedings
evidence will be by affidavit, subject to cross-
examination at the discretion of the court. It rbay
necessary for the court to reach a conclusion en th
available information and without the benefit odlor
evidence or of a prolonged investigation in thentou
of origin of the entrant. If fraud has been comegdor
a number of years, witnesses of recorded statements
may not be available to provide affidavits as t® th
circumstances in which those statements were
prepared, composed and signed. Those statements ma
appear before the court as exhibits to affidavasf
persons in whose custody the statements have been
preserved. It will be for the court to determinleat
weight to attach to any of the information providdt
will be for the court to consider any explanations
furnished by the entrant and his withesses anddgg
the reliability of the entrant under cross-examorat

In Khera'’s case, for example, it is said thateher
was available a record of Khera's medical examomati
bearing the thumb-print or signature of Khera hilfnse
and the signature of the medical officer. The rda¢s
said to have contained the statement that Khera was



unmarried. The medical officer might or might not
have been available, and might or might not have
recollected the interview. Faced with any sucloréc
Khera himself could have given evidence and been
cross-examined as to the recorded statement that he
was unmarried. It would have been open to thetcour
on consideration of the record and other circuntstan
and on consideration of the cross-examination of
Khera, to have decided that fraud was not made out.
But it would also have been open to the court to
conclude that Khera had lied to the medical offie@d
to disbelieve any proffered explanation that theord
had been prepared previously to Khera’s marriage, o
that Khera from Amritsar had failed to make himself
understood to anyone present at the interview ihiDe
It would also have been open to the court to itifat
Khera had told a lie to the medical officer and
subsequently kept silent to the immigration officer
about his marriage because he must have appreciated
that his marriage had defeated or prejudiced his
chances of obtaining admission to the United
Kingdom. But in the event the immigration authiest
failed to produce any record of the medical
examination which in correspondence they claimed to
exist.”

It is plain that if the record of the medical exaation had been produced,
Lord Templeman would have regarded its contentstiqularly the
attribution to Khera of the admission that he washarried - as admissible,
even though, in the absence of an affidavit froenrttedical officer who
compiled the record, the contents of the recordlvaormally have been

inadmissible as hearsay.

Although Lord Templeman was the only member oftlloeise of

Lords to address the question of admissibility egply, it is plain that the



other members agreed with him. The evidence ad&t was alleged to
have been said at the medical examination wasdedun the affidavit of
the immigration officer who had made the decisiballenged. Since the
record of the medical examination was not exhibitethe affidavit, the
evidence of the immigration officer was at the vielgst second-hand
hearsay. Despite that, none of the judges questitme admissibility of
the immigration officer’s evidence. What they dimsed was the weight
to be attached to it, and they concluded thatdtrdit amount to sufficient

proof of any deception on Khera’s part.

Why would Lord Templeman have regarded the costehthe
record as being admissible despite the fact tlegt were hearsay? The
answer can only lie in his comments about the utehility years later of
evidence from overseas. It is noteworthy that Lbedhpleman referred to
habeas corpus proceedings as well. AccordinglgtWwbrd Templeman
was saying was that evidence which would not ndynied admissible is
nevertheless admissible in habeas corpus and @ldesiiew proceedings
(even where the court’s role is essentially a fating one) if it is not
practicable to expect the primary evidence to l@lable, whether because
of the passage of time, or because the evidenci&lkmawe to be obtained
from overseas. The fact that the person withinsehkinowledge the
material facts are does not file an affidavit amdat available for cross-
examination as to its contents goes only to thgktdb be attached to its

contents, and not to their admissibility.

For these reasons, | rule that the mere factiiea¢vidence of

Mr. Choy is hearsay does not necessarily rendea@missible. Even if it
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could not be rendered admissible by Part IV offkiglence Ordinance, it
would still be admissible if it was not practicalide the relevant facts to be

proved in any other way.

OTHER CONSIDERATIONS

(i) Mr. Choy’s sources. Much of Mr. Choy’s evite relates to

the practice adopted by the Vietnamese authotiielecide whether to
permit the repatriation to Vietnam of Viethnames@was-seekers in Hong
Kong. Three specific criticisms are made. Firstnany instances,

Mr. Choy has not identified whether his evidencbased on his own
knowledge or on what he has been told. Seconuliye extent that his
evidence is based on what he has been told,redggiéntly silent as to the
source of that information, and when it was givehitm. Thirdly, it is
possible that Mr. Choy’s informants, whoever therey did not have first-
hand knowledge themselves of what they told hird, that they were

themselves going only on what they had been toldthgrs.

| propose to proceed on the basis that where theleubt as to
whether Mr. Choy’s evidence is based on his ownedge or on what he
has been told, | should assume that it was notbaséis own knowledge.
However, it is plain from Mr. Choy’s 15th affirman that, to the extent
that his evidence in his earlier affirmations wasdx on what he was told,
the source of his information were various Vietnaeefficials. Moreover,
it is difficult, if not impossible, for Mr. Choy taentify which Vietnamese
official gave him a particular piece of informatiand when. As he puts it

in paras. 4 and 12 of his 15th affirmation:
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“4. In the course of my duties | have frequent timgs
and dialogue with officials representing the Vietrese
Government’s Ministries of the Interior and Foreign
Affairs, including senior officers from the Immidian
Department. | am the person responsible for haisi
with the Vietnamese Government Delegation in Hong
Kong and with other Vietnamese officials when they
visit Hong Kong including, for example, the recent
interviewing team which comprised a Divisional Head
of the Vietnamese Immigration Department and three
others. | am also involved in receiving visitorsm
Vietnam who come to participate in policy level
meetings.

12. Since my attachment to the Viethamese Refugees
Branch, | have absorbed an enormous amount of
information about Vietnam, its laws, its cultures, i
Government (especially its Immigration Department),
and, most importantly, the practical implicationghe
Vietnamese officials of the implementation of the
international policy of repatriation to Viethamtbbse
screened out as non-refugees. | cannot always
remember exactly when and how | have received the
information that | now know. It is an accumulatioh
knowledge gathered over a period of time.”

The fact that some of Mr. Choy’s evidence is basedhformation given to
him by Vietnamese officials who he cannot now idgnor on dates which
he cannot now remember, or from officials who migbt have had direct
knowledge themselves of the information, is impatrfar two reasons. It
renders it even more impracticable for the Respotsd® prove by
orthodox means the facts to which the informatmlates. On the other
hand, to the extent that that impracticability rersdthe evidence
admissible, it affects to a considerable extentbmght to be given to the

evidence.
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(i) Interpreters. Mr. Choy candidly observedpiara. 17 of his
15th affirmation that the majority of his convereas with Viethnamese
officials had been conducted through interpretéts.does not speak
Vietnamese, and few of the Vietnamese officialsakpmgther English or
Cantonese. Mr. Choy does not indicate which otbisversations were
not conducted through interpreters. It may be tieasimply cannot now
remember. But the absence of evidence from hithheropic means that |
have no alternative but to assume that where resrgl his evidence on

what he has been told by Vietnamese officials rpreters were used.

Does that automatically convert what would haverbirst-hand
hearsay (assuming that the Vietnamese officialge Wasing what they told
Mr. Choy on their own first-hand knowledge) int@sed-hand hearsay?
My initial reaction was that it did not. The inpeeters were simply the
medium, the conduit, through which the conversatimok place.
However, having done my own research on the tapig plain that that is
not the correct approach. Rav. Attard (1959) 43 Cr.App.R. 90, the
prosecution sought to prove a conversation betweedefendant (who
only spoke and understood Maltese) and a policeesf{who only spoke
and understood English). The judge at first instameld that the evidence
of the police officer was hearsay and inadmissibline absence of
evidence from the interpreter who had been presBnis was adopted as a
correct statement of the law by the Court of Appedttorney-General v.
Phung Van Toan [1992] 1 H.K.C.L.R. 56. The failure to call th&erpreter

as a witness - if only to say that he had well &itthfully interpreted the

speech of one person to another and vice versantrigat the evidence
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would be hearsay. | note that Collins JRahman thought likewise: see
p.947h.

It follows that | must treat everything which MZhoy claims he
was told by Vietnamese officials as second-handsaga Section 47(1)
renders only first-hand hearsay admissible: segoset7(3). It follows
that what Mr. Choy claims he was told by Vietnamefieials can only be
admissible if it is not practicable for the infortiea which they gave to

Mr. Choy to be proved in any other way.

(i) Mr. Choy’s conclusions. Ms. Li complaingat on

occasions Mr. Choy has purported to give factualence when in fact he
has been expressing his opinions on what conclasbauld be drawn
from various facts. To the extent that that wastWir. Choy was doing,
Mr. Bradley seeks to justify that practice. Hewasg that Mr. Choy’s
evidence relating to the practice of the Vietnanag®orities in deciding
whether to permit the repatriation to Vietnam oétiamese asylum-
seekers in Hong Kong is expert evidence, and tberefdmissible on that
ground by virtue of section 58(1). | cannot gonglavith that argument.
Mr. Choy may have acquired considerable knowledgiathe practice of
the Vietnamese authorities, but that knowledgdilidsssed on what he
was told. | do not believe that it would be rightregard him as qualified
to give evidence about the conclusions which hednasn from the facts

which he has been told.
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THE PARTICULAR PASSAGES

With these considerations in mind, | have decitdhad a number
of the passages in Mr. Choy’s affirmations to whithpection is taken are
in fact admissible. The sources of Mr. Choy’s miation have been
expressed to be Vietnamese officials, even thoughOiloy has not been
able to identify them or the occasions on whiclytave information to
him. The evidence is at least second-hand hedrsaguse | am having to
assume that all the information was given to hirotlgh interpreters, but |
am satisfied that it would not be practicable for tacts to which the
evidence relates to be proved in any other wahat &pplies to the

following passages:

(i) Choy (1), para. 11, last sentence.

(i) Choy (1), para. 14, first sentence.

(i) Choy (1), para. 19, “but the Vietnamese Gowveent ... of
an individual case”, and the sentence “The Vietremare
swamped and it takes time”.

(iv) Choy (1), para. 20, second sentence.

(v) Choy (1), para. 37 (save for the first two s&ces).

(vi) Choy (4), para. 10, first sentence.

| turn to the other passages in Mr. Choy'’s affitioras which are

said to be inadmissible:

() Choy (1), para. 9, last sentence. This seges ambiguous.

It could mean: “I know of no substantiated caspeafsecution”.

Alternatively, it could mean: “There has in facebeno substantiated case
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of persecution”. Mr. Choy’s 15th affirmation sugtethat he meant the
former, i.e. that in those monitoring reports whiehhas read, there has
been no substantiated case of persecution. obdon
propose to decide whether that evidence is tecliyw@dmissible. That is
because Mr. Choy accepts that he does not useatlythe monitoring
reports prepared by the U.N.H.C.R., and that heohisread some of the
monitoring reports prepared by the British and H&ogpg Governments.
It does not follow that, because no persecutionsuistantiated in the
particular reports which Mr. Choy has read, therefeersecution has not
been substantiated at all. | therefore attach @ight to this evidence,
though | am not at present persuaded that the mesd&ould have been
irrelevant. Part of the Respondents’ case istti@Applicants have
delayed their repatriation to Vietnam by refusiag/dlunteer for
repatriation until recently or at all. This evidenwould plainly have been
relevant to the reasonableness of that refusahajt be that | shall decide
in due course that the reasonableness of the tefugalunteer for
repatriation is not relevant, and that all thatigvant is the fact of any
refusal, but that is not an issue on which | hasenbaddressed at any
length, and it would therefore be premature fortonmake a final ruling on
it.

(i) Choy (1), para. 14, first sentence. | haltready addressed

the criticism that this sentence is inadmissiblaéearsay. Ms. Li also
objects to it on the ground of lack of relevantéo not agree with that
objection. The Applicants’ case is that the maehjrfor repatriation has
broken down. The limits placed by the Vietnamas#harities on the

number and frequency of flights for returnees uniderOrderly
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Repatriation Programme, and the recent relaxatarthose limits, are

relevant to whether the machinery for repatriahas in fact broken down.

(i) Choy (1), para. 19. | have already addegkthe criticism

that some of the sentences in this para. are irssiloie as hearsay. No
reliance is now placed by Mr. Bradley on the wdigiging favourable
consideration ... in March 1995”. As for the neghtence, Mr. Bradley is
content for it to be treated as reading: “It faet that Vietham has given
express refusals”. However, | rule as inadmisdiidesentences: “As far as
we can now see ... habitual residents of Vietnamiose sentences are an
expression of Mr. Choy’s opinion. There is, howewmthing to prevent
Mr. Bradley submitting to me in due course thatdwd draw from the

primary facts the conclusions which Mr. Choy haandr.

(iv) Choy (1), para. 20, last sentence. Mr. Begcho longer

relies on this sentence.

(v) Choy (1), para. 26, last two sentences. &lsemtences are

again an expression of Mr. Choy’s opinion. They ot admissible for
that reason. However, there is nothing to pretmBradley submitting to
me in due course that | should draw, from the prynfiacts set out in para.
14(f) of Mr. Choy’s 15th affirmation, the conclus®which Mr. Choy has

drawn.

(vi) Choy (1), para. 28. This para. is also apression of

Mr. Choy’s opinion, and is not admissible for tlaen® reason. Again, itis

open to Mr. Bradley to invite me to draw the comsabms which Mr. Choy
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has drawn. In doing so, he can rely on the prinfacts set out in para.
14(g) of Mr. Choy’s 15th affirmation, but not thest sentence which is
again an expression of Mr. Choy’s opinion. Howeweithe extent that
Ms. Li objected to this para. on the ground oflevance, | disagree for the

same reasons as | gave when dealing with Choyp#éta. 9, last sentence.

(vii) Choy (1), para. 32. Mr. Bradley no longeties on the

second sentence. So far as the third sentenoatemed, it is conceded
that Mr. Choy was not at the meeting of 15th M&t®B5. His evidence is
therefore hearsay. It is not impracticable for twuas agreed at that
meeting to be proved in some other way. Accorginile evidence can
only be admissible if it comes within section 47(Mr. Choy did not
identify his source. It is possible, thereforgttthe information was given
to him by someone who was not himself at the mgedither. | therefore
cannot discount the possibility that the eviderscgeicond-hand hearsay.
Accordingly, | cannot at present rule the evideadmissible. So far as the
fourth sentence is concerned, Mr. Bradley wantedhke further
instructions about it, and | was therefore to igntbrat sentence until

Mr. Bradley asked me to take it into account.

(viii) Choy (1), para. 35. Mr. Bradley no longeties on this

para.

(ix) Choy (1), para. 38, last sentence. Mr. Begcho longer

relies on this sentence.
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(x) Choy (2), para. 7, third sentence. A nunmifesentences

similar to this sentence occur elsewhere in Mr.\Ghaffirmations. None
of these sentences are admissible as evidence. af@enerely speculation
on Mr. Choy’s part as to why it takes the Vietnaenagthorities a long
time to process all the names sent to them. Té&sences are argument
on Mr. Choy’s part. However, the argument purpbttebe based on “the
large number of cases involved”. That is ambigudbealing with the
sentence in Mr. Choy’s 2nd affirmation by way oample, | do not know
whether Mr. Choy is referring to the large numbiep@ople whose
particulars were sent to Hanoi in July 1995 atdhume time as those of
Madam Chau, or whether he is referring to the lamgaber of people
whose particulars have been sent to Hanoi oveyedhes. Mr. Choy did not
resolve that ambiguity in his 15th affirmation. tWhe does so, | can
attach no weight to his argument because | do mowkthe factual basis for
it.

(xi) Choy (3), para. 7, second sentence. |lnhisacessary for me

to rule on the objection to this sentence, becMrs®radley told me that
the information from the British Embassy came ia fibrm of a document,

and a copy of the document would be placed befae m

(xii) Choy (3), para. 9, eighth sentence. Tleistence purports

to summarise paras. 7-10 of Mr. Choy’s 4th affinorat In fact, it is not an
accurate paraphrase of them. Paras. 7-10 do tadlisk that an ethnic
Chinese asylum-seeker is regarded as a Vietnantesndf he has been

issued with a Viethamese identity card and a loettificate. In any event,
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for the reasons which follow, paras. 7-10 of Mro§l 4th affirmation are

inadmissible.

(xiii) Choy (4), para. 7. The passage whichbgoted to is the

reproduction of para. 3 of a document preparednbgfficial in the British
Embassy, Hanoi, in October 1992. It deals withektent to which Ho
Khau (the Vietnamese term for household registnatamd Vietnamese
identity cards are necessary or desirable in modetmam. In my view,
that is not relevant to any of the issues whichuéto decide. The issue
which | have to decide is whether the possessiaronfpossession of Ho
Khau or a Vietnamese identity card is regardectievant by the
Vietnamese authorities in determining whether a@eis a Viethamese
national. | therefore rule that para. 3 of theuwtoent is inadmissible. |
should add that the whole of the document is extubas part of exhbt.
CPT4 to Mr. Choy’s 4th affirmation. Objection a&ken to paras. 4 and 6 of
it. | uphold that objection. Those paras. retatthe extent to which Ho
Khau and Vietnamese identity cards are issued @étngmese asylum-
seekers who are repatriated to Vietnam. Agairt,ithaot relevant to the

issue which | have to decide.

(xiv) Choy (4), para. 8. This para. reproducasap? of an

unidentified document said to have emanated freUN.H.C.R. also in
October 1992. It also deals with the extent tochiiio Khau is necessary
or desirable in modern Vietnam. For the reasdravk already given, it is
irrelevant to any issue which | have to decide, isndadmissible for that

reason.



- 20 -

(xv) Choy (4), para. 9. In this para., Mr. Chrefers to

anecdotal accounts of the use to which returne@sand ethnic Chinese
can continue to make of their Viethamese identirgs and the age at
which the Vietnamese authorities continue to igkeen. Neither of these
matters are relevant to any issue which | havestide. As | have said, the
issue which | have to decide is whether the pogsess non-possession of
a Vietnamese identity card is regarded as relewatite Viethamese
authorities in determining whether a person isethamese national. |
therefore rule that this para. is inadmissible, redsame applies to the

interviews of Tran and A. Sang on which the paras Wwased.

(xvi) Choy (4), para. 10. This para. is argumepot evidence. |

will take it into account in due course, but ihist admissible as evidence.

(xvii) Choy (14), para. 10, first sentence. Véalready
addressed the criticism that this sentence is imsxdble as hearsay. Ms. Li
also objects to it on the ground of lack of reles@anMr. Bradley
realistically accepts that it cannot help on thesiion whether any
particular Applicant delayed his or her repatriafibut | think that it is
relevant as demonstrating one of the difficultidsgeedly faced by the
Hong Kong and Vietnamese authorities in repatripsiaylum-seekers who

are reluctant to return to Vietnam.

THE EXHIBITS TO MR. BROOK'S 1ST AFFIRMATION

When | ruled that various exhibits to Mr. BrooR’st affirmation

were inadmissible, | did so without having had bleaefit of having the
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Rahman andKhawaja cases cited to me. | must revisit my ruling ia th

light of them. | remain of the view that exhbt. BBis inadmissible. So far
as exhbt. RB15 is concerned, | am still highly siogbpwhether the reason
for the policy of the Government of Vietham noticept for repatriation
persons who it does not regard as Viethamese m@gisirelevant. But on
the assumption that it is relevant, | fear thabaty not be practicable for the
Applicants to prove the reason for the policy iy ather way. | therefore

rule that exhbt. RB15, though hearsay, is admissibthese proceedings.

So far as exhbts. RB25 and RB26 are concerneidkd that, to
the extent that reliance is placed on the inforamatin which the authors’
opinions were formed and their conclusions wergvdrdahat information
was second-hand hearsay, and no reliance coulthbedhon that
information. However, | do not think that it wasapticable for the
Applicants or their solicitors to compile that maaéthemselves, i.e. to
interview a large sample of detainees, and to getvan larger number of
them to complete a detailed questionnaire. | foeeeule that the
information in exhbts. RB25 and RB26 is admissijlst as the authors’

opinions and conclusions drawn from that infornatoe.

(Brian Keith)
Judge of the High Court
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