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[On appeals against the refusal of legal aid tdlehge decisions refusing
to accord refugee status to asylum-seekers frorm&ire, procedural
fairness requires their solicitors to be providethwopies of such of the
screening documents as the Director of Legal Aappses to rely on or
refer to at the hearing of the appeals or has sgpb the Registrar of the

Supreme Court for the purpose of the appeals.]

JUDGMEMT




THE FACTS

The Applicants in these applications for judicediew are
asylum-seekers from Vietnam. They sought asylumang Kong. They
were all refused refugee status by the Directdmmhigration and later by
the Refugee Status Review Board (“the Board”). ylWweshed to challenge
those decisions. They therefore applied for leghko enable them to do

SO.

In order to enable the Director of Legal Aid tdetenine those
applications, copies of various documents concegrthie Applicants were
supplied to her by the Director of Immigration. ejhwere supplied to her
on condition that they were to be used only to &nhbr to assess the
merits of the applications for legal aid, and ondition that she did not
supply them to anyone else. The Director of Imatigin did not supply
copies of the documents to the Applicants. That lecause he is only
prepared to supply copies of such documents taasgkekers or their
representatives if a request is made to him wittnae months of the
asylum-seekers being informed of the decision eBbard. That practice
Is said by him to be “an extra-statutory concessidecause more than
three months had elapsed since the Applicants éed told of the
decisions to refuse them refugee status, the Direétimmigration was
only prepared to let the Director of Legal Aid ¢slkee documents. Nor were
copies of the documents supplied to the Applicagtthe Director of Legal
Aid. That was because she regarded herself addmuthe condition laid
down by the Director of Immigration that she contwt supply them to

anyone else.
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In due course, the Applicants’ applications faydkaid were
refused by the Director of Legal Aid. The Applitautodged appeals
against the refusal of legal aid with the Registfahe Supreme Court
pursuant to section 26(1) of the Legal Aid OrdirafCap. 91) (“the
Ordinance”). In order to enable the Registrardtedmine the appeals, the
Director of Legal Aid supplied copies of the varsadocuments to the
Registrar. When one of the appeals was heard lsgevidones, the
Applicant’s solicitors complained that they had seén the documents on
the basis of which Master Jones was being askdddinle the appeal.
Master Jones adjourned the hearing of the appeadlilecommended to the
Director of Immigration that copies of such docutsemhich the Director
of Legal Aid wished to refer to on the appeal, tiickh would otherwise be
relevant, be released to the Applicant’s represieeta The Director of
Immigration refused to provide the Applicant’s sabrs with copies of the
documents relating to the appeal before Masters]@sewell as the
documents relating to similar appeals. So todlugdDirector of Legal Aid.

Their refusal to do so are the decisions challemgédese proceedings.

THE CURRENT PROCEEDINGS

A total of 68 Applicants have been granted leavepply for
judicial review of these decisions. However, 11h@fm have withdrawn
their applications, and | am therefore concerndg with the remaining 57.
In addition, | am only concerned with the decisodrthe Director of Legal

Aid not to provide the Applicants’ solicitors witopies of the relevant
documents. That is because the decision of thectair of Immigration not
to provide the Applicants’ solicitors with themns longer challenged.

THE NATURE OF THE DOCUMENTS




The documents supplied by the Director of Immigrato the
Director of Legal Aid, and by the Director of Legsd to the Registrar,

were copies of the following documents:

(i) the notes made by the immigration officer who
interviewed the asylum-seekers of what the

asylum-seekers said in the course of the interview;

(i) the reasons for the recommendation of the
immigration officer to the Director of Immigration

that the asylum-seekers be refused refugee status;

(iif) the decision of the Director of Immigration
refusing to grant the asylum-seekers refugee

status;

(iv) atranscript of any evidence given to the Bhar

(v) the decision of the Board refusing to grant the

asylum-seekers refugee status;

(vi) the reasons for that decision.

Some of the documents may well have been providedrne of the
Applicants. But in the cramped conditions of datancentres for
Vietnamese who have not been granted refugee statusnber of those
documents may have been mislaid. In any eventntjerity of the

Applicants were not provided with the documentghwie exception of
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copies of the actual decisions, i.e. items (iiijl &n). | shall refer to these

six classes of documents as “the screening docwhent
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THE APPLICANTS’ PRIMARY CASE

The Applicants’ primary case is simple. Fairnesgiires that a
complete set of the screening documents shoulddoke mvailable to the
Applicants. Only then will their solicitors know full the factual basis on
which the Registrar was going to be asked by tledbor of Legal Aid to
confirm that the Applicants do not have reasongbbeinds for challenging
the decisions of the Director of Immigration and Board. In addition,
fairness requires that copies of any documentsalgtsupplied to the
Registrar should be made available to the Applgadlicitors. Only then
will they be able to make informed representatimnihe Registrar as to
why the documents he has been supplied with shatwéasonable
grounds for challenging the decisions complaineexisdt.

The duty to make prior adequate disclosure oveslematerials
Is one of the accepted elements of proceduraldagn

“If prejudicial allegations are to be made agamnst
person, he must normally ... be given particuldrs o
them before the hearing so that he can prepare his
answers. In order to protect his interests he must
also be able to controvert, correct or comment on
other evidence or information that may be relevant
the decision; indeed, at least in some circumstance
there will be a duty on the decision maker to disel
information favourable to the applicant, as well as
information prejudicial to his case. If material i
available before the hearing, the right course will
usually be to give him advance notification; but it
cannot be said that there is a hard and fast nule o
this matter, and sometimes natural justice will be
held to have been satisfied if the material is jed

at the hearing, which may have to be adjourneé if h
cannot fairly be expected to make his reply without
time for consideration ... If relevant evidential
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material is not disclosed at all to a party who is
potentially prejudiced by it, there is prima facie
unfairness, irrespective of whether the material in
guestion arose before, during or after the hearing”
de Smith, Woolf and Jowell, “Judicial Review of
Administrative Action”, 5th ed., paras. 9-018, 9901

Different considerations may apply in respect afuidaents which can
properly be characterised as confidential or wiaikhimmune from
disclosure in the public interest, but no questibnonfidentiality or public
interest immunity arises in this case. After tile Director of Immigration
Is willing to supply the screening documents td@asyseekers from
Vietnam provided that a request is made for thethiwithe time which he

has ordained.

In a careful and moderate submission, Ms. Selsafor the
Director of Legal Aid argued that procedural fasa¢o the Applicants did
not require the supply to their solicitors of d &ét of the screening
documents. She took four points: these proceeduggs premature; the
Applicants’ interests could be met if the gistlo¢ tdocuments was
explained to their solicitors; the Applicants woaldeady have been aware
of the substance of the screening documents; ansdshbe of what
procedural fairness required in these circumstahadsalready been
decided inBui Thi Chinv. Director of Legal Aid [1994] 1 HKC 441. | shall
deal with each of these arguments in turn.

() Premature. Ms. Lau pointed out that thers wa question of
any procedural unfairness in the way in which thre®or of Legal Aid
reached her decision not to provide the Applicastdicitors with copies of
the screening documents. If it was unfair for Apgplicants’ solicitors not

to have copies of them, that unfairness arose amby result of the Director
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of Legal Aid’s decision. The correct way to chatje that unfairness,
argued Ms. Lau, was to wait until the legal aidegdp had been
determined. If the appeals failed, it would thendpen to the Applicants to

seek judicial review of the dismissal of the appeal

| cannot go along with this argument. A similegument was
originally deployed irR. v. Secretary of State for the Home Department ex
p. Hickey (No. 2) [1995] 1 WLR 734. By the time the case came lzetbe

Divisional Court, the argument had been abandomivever, Simon

Brown L.J. dealt with the issue of principle whitte point raised at
pp.757F-758A:

“[Counsel] submitted that the court could not pniype
entertain what he argued was a free-standing
procedural challenge -- an application to quash a
refusal to disclose material before any substantive
decision had been taken. The argument was based
upon Otton J.'s decision in R. v. Secretary of Sate
for Defence ex p. Sancto [1993] C.0.D. 144, [in which
he] ruled that such an application is ‘premature...
effect, an application for discovery in an admiraste
process.’ It is sufficient for present purposesadte
that [counsel] no longer maintains this stanceth&a
he now accepts that the court does indeed have
jurisdiction to intervene in advance of a substamnti.
decision. | have no doubt that his concessiomgigly
made. The court’s jurisdiction to entertain a caral
challenge cannot be limited to ex post facto review
Albeit not hitherto expressly decided, the court’s
recognition of this position is implicit in decisis such
asR. v. Parole Board ex p. Wison [1992] Q.B. 740.
That is not to say, however, that the courts veddily
intervene to regulate procedures in advance of a
substantive decision. Generally, no doubt, thdlimwi
their discretion refuse to do so. The presentsgase
however, are clearly exceptional. To decline fdiere
on grounds of prematurity would plainly be wrong.”




In my view, the present cases are also exceptiohalimportant question
of principle is raised. The fate of 57 legal agbeals turns on it. It would
be a waste of time and money if the appeals wemaified to proceed
without a ruling on whether the Applicants shouéddrovided with the
screening documents they seek, only for the appedls reheard all over
again if the dismissal of the appeals is subsetyuset aside for procedural
unfairness. | agree with Ms. Lau that usually@bgl approach to the kind
of problem raised in this case would be inappraeribecause each case
depends on its own facts. However, since the isgpenciple is common

to all the Applicants, it makes sense to decidagbe of principle now.

(i) Gist. The requirements of fairness are ergraved on
tablets of stone. They depend on the circumstapiceach case. Those
circumstances include the nature of the inquirg,d¢haracter of the
decision-making body, the kind of decision it hasrake, and the statutory
framework in which it operates. The duty to makiermpadequate
disclosure of relevant materials has to be sedémanlight. Not every case
requires the disclosure of all relevant documeneven the disclosure of
all the documents in the possession of the decisiaking body. In some
cases, the requirements of fairness have beeridbkl sufficiently met by
the disclosure of the gist of what the documentiénpossession of the

decision-making body contained.

Ms. Lau argued that in legal aid appeals of timel ko which this
case relates, procedural fairness does not retiigrApplicants’ solicitors
to be provided with a complete set of the screedmguments. If there is
something in the screening documents which thedRagiwishes to hear

from the Applicants’ solicitors on, he can inforhein of what the
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screening documents say on the point, and careinegresentations from

them.

In evaluating this argument, it is necessary toember that
appeals to the Registrar under section 26(1) oOtlttnance against the

refusal of legal aid are not judicial proceedinggsBui Thi Chin, Liu J. (as

he then was) held that when the Registrar of th@eé@ne Court (or a judge
of the Supreme Court to whom the Registrar hagrexfeany appeal under
section 26(4) of the Ordinance) is hearing such@peal, he is exercising
an administrative function, even though that fumctis quasi-judicial in
nature. However, it is also necessary to remenfiatithe appeal to the
Registrar does not take the form of a review ofdeeision of the Director
of Legal Aid. The Registrar is not deciding whettiee decision of the
Director of Legal Aid was one which it was reasdgaipen to her to make
on the materials before her. He is deciding whethéhis view on the
materials before him, legal aid should be granfBde whole structure of
section 26 of the Ordinance suggests that the Ragis exercising an

appellate jurisdiction, rather than a supervisarg.o

The grounds on which the decisions of the Direofor
Immigration and the Board can be challenged areenous. For my part, |
do not see how the Applicants’ solicitors canwéiether such grounds
exist without seeing the screening documents. S\Mitseeing the reasons
of the immigration officer or the Board, the Apglits’ solicitors will not
know the primary facts which were found. Withoeemg the interview
notes or the transcript of the evidence, the Alis’ solicitors will not
know whether it was open for such primary factsvase found to be found.
Without seeing the reasons, the Applicants’ saisitwill not know

whether, in reaching the ultimate conclusion thatasylum-seekers did
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not have a well-founded fear of being persecuteldyant considerations
were ignored, whether irrelevant considerationsaviaken into account, or
whether the ultimate conclusion could rationallyréached on the primary

facts which were found.

In the light of that, the disclosure by the Registo the
Applicants’ solicitors of the gist of the screenithgcuments is not a
satisfactory substitute for the disclosure of tbeudments themselves.
Such summary of the screening documents as thestRagihooses to give
the Applicants’ solicitors may well not tell thenhether reasonable
grounds for challenging the decisions complaineexaét. In any event,
such a course would place an intolerable burdeth@fRegistrar. He
would had to go through all the screening documkimself to see
whether any grounds for challenging the decisiammpmained of exist. If
copies of the screening documents had been disctogbe Applicants’
solicitors prior to the hearing, they would havemable to go through the
screening documents themselves. They might coachat there was no
basis for challenging the decisions complainednoivhich case the appeal
would presumably no longer be pursued. On therdtard, if they
concluded that there was a basis for challengiagi#tision, they could
refer the Registrar to those passages in the sagedncuments which
supported that assertion. After all, it is for #haplicants to show that
reasonable grounds for challenging the decisiongptained of exist: see
section 10(3) of the Ordinance. Prior disclosurthe screening
documents to the Applicants’ solicitors would eratblem to make
succinct and concise submissions on why the dedsitomplained of are
susceptible to challenge, and would obviate thel fieethe Registrar to
embark on a time-consuming trawl through all theening documents

himself.
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(i) Substance. When an application for legdlia made, the
Director of Legal Aid may refer the applicationdounsel or a solicitor to
investigate the facts, and to make a report or givepinion on the
application. The Director of Legal Aid may alsguée the applicant to
attend for an interview. These powers are giveihédDirector of Legal
Aid by sections 9(c) and (d) of the Ordinanceis kpparent from the
documents which have been produced relating tashdpplicant, Van
Can On, that when the Director of Legal Aid refiérs application to
counsel or a solicitor, the report or opinion madgiven to the Director of
Legal Aid will be provided to the Applicants’ repentatives, together with
the notes made by counsel or the solicitor if herinews the Applicant. In

addition, it is apparent frofdui Thi Chin that when the application for

legal aid is considered internally by a legal diiter, the reasons for the
refusal of legal aid are communicated to the applic Thus, irBui Thi
Chin, a 20 page document setting out the reasonsédaefisal of legal aid

was supplied to her.

Ms. Lau argued that these documents give the Agpipls’
solicitors more than sufficient material to ideptihe grounds on which the
decisions complained of could be challenged. Theyefore rendered the
supply of copies of the screening documents unisacgs | cannot agree. |
am prepared to accept that an examination of {h@ter opinion of
counsel or the solicitor, or the reasons of thallegd officer, would show
why they thought that reasonable grounds did nist éxr challenging the
decisions complained of. But the whole point & #&ppeal is to question
the views they have reached. If the Applicantéitgors cannot see the
primary documents on which those views had beeedydkey would not

be in a position to consider whether an alternatie® is possible.
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Ms. Lau also argued that supplying copies of treening
documents is unnecessary because the Applicanésdtaady “gone
through the exercise once with the legal aid officé cannot go along
with this argument either. | am prepared to actegitin the interview with
the legal aid officer, or with counsel or the sintic, the Applicants will
have been asked whether they have any complaint #® procedure
adopted by the immigration officer and the Boafdhat enables the legal
aid officer, or counsel or the solicitor, to arri@ean informed view as to
whether the decisions complained of can reasor@bbhallenged on the
ground of procedural impropriety. But | do notkithat the interview
helps the person conducting the interview to reacinformed view as to
whether the decisions complained of can reasort@bbhallenged on other
grounds. Whether they can will depend, not on watApplicants said in

interview, but on what the screening documentsakve

Finally, Ms. Lau reminded me that reg. 7 of thenligration
(Refugee Status Review Board) (Procedure) Regualatiequires certain
documents to be made available for inspection bgsgptum-seeker’s
representative. Those documents are the deteronnaitthe immigration
officer not to recommend refugee status for théumsyseeker, and the
materials on which that recommendation was basetlyding the notes of
interview. However, there is a difference betwdenright to inspect the
documents and the right to study them in one’s twie. In any event, the
really important documents are the reasons ofrtimigration officer and

the Board, and reg. 7 does not apply to them.

(iv) Bui Thi Chin. Bui Thi Chin was an appeal by an asylum-

seeker against the refusal of legal aid to cha#ledegisions of the Director
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of Immigration and the Board refusing to accordiedéugee status. In his
impressive judgment, Liu J. concluded that procalfiairness to the
asylum-seeker did not require the supply to herasgntatives of a full set
of the screening documents. Not surprisingly, Msi relied heavily on

this decision.

In a powerful passage in his judgment, Liu J. $iaad to require
the Director of Legal Aid to supply the documentswd be tantamount to
giving into a “fishing” expedition. He put it itis way at pp.452H-453A:

“... when no reasonable cause for complaint exusts,
should not be given a licence to embark on a pains-
taking fault-finding exercise with official filesd
documents. That would be wasteful and disruptivié .
stands to reason that one should not be allowed
inspection of official files and documents merady f
going through the decision making process witme-fi
tooth comb in the hope of unearthing some shostfall
an otherwise apparently flawless exercise.”

Mr. William Marshall Q.C. for the Director of Immigtion adopted that
argument, and reminded me of the authorities wHisbourage discovery
in judicial review proceedings, and do not allowativery at all before
leave to apply for judicial review has been granted

| see the force of that argument, but it mustdrmeembered that
the screening documents are not on the peripheay afppeal of this kind.
They go to the very heart of it. The Applicantslisitors have no idea
whether the exercise conducted by the immigratiines and the Board
was a “flawless” one until they have seen the sengedocuments. The
last thing | want to do is to encourage the lodghgppeals on the off
chance that the disclosure of the screening doctameight turn something
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up. But if the screening documents are_the onbudeents from which the
reasons for not granting the Applicants refugetistean be discerned, |

see no basis for denying the Applicants’ solici@aght of them.

| appreciate that this view produces what appatfisst blush to
be an undesirable anomaly. If the Applicants haalied for leave to apply
for judicial review without having first appliediféegal aid, they would
have had to do without the screening documentgsagrthey had sought
them within the period of the “extra-statutory cession” imposed by the
Director of Immigration. By applying for legal aidnd then appealing
against the refusal of legal aid, the Applicantaildmbtain the equivalent
of pre-action discovery of the screening documeBitst | do not think that
that is as anomalous as it sounds. The thresbolthé grant of leave to
apply for judicial review is a relatively low ondoes the material disclose
matters which, on further consideration, might destiate an arguable
case for the relief claimed? The threshold forgrent of legal aid is a
much higher one: has the applicant shown reasogablands for taking
the proceedings? The fact that discovery cannobiened for the
purposes of the former does not necessarily medrdibcovery should not

be obtainable for the purposes of the latter.

Liu J. also based his conclusion on the factttirascreening
documents are not supplied to applicants by thedior of Legal Aid when
the Director of Legal Aid considers their applicatifor legal aid. In those
circumstances, Liu J. thought that there was nalgeason for requiring
the documents to be supplied when an appeal i®thdgsee the force of
that argument as well, but | am not persuaded.bylie question is
whether procedural fairness requires the Applicaatiscitors to be

provided with copies of the screening documentsHferpurposes of the
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appeal. My conclusion on that issue does not dieparnwhat procedural
fairness required at an earlier stage. What pruaegdairness requires
when the application for legal aid is first mad@at necessarily the same

as when an appeal from the refusal of legal aiddged.

For all these reasons, therefore, | have readieeddnclusion
that on appeals against the refusal of legal ach&dlenge decisions
refusing to accord refugee status to asylum-sedkamrsVietnam,
procedural fairness requires their solicitors tgb®vided with copies of
such of the screening documents as the Directbegél Aid proposes to
rely on or refer to at the hearing of the appealsas supplied to the

Registrar for the purpose of the appeals.

THE EFFECT OF SECTION 9

It will be remembered that the Director of Immigpa supplied
copies of the screening documents to the Diredtbegal Aid on
condition that she would not supply them to anyelse. The Director of
Legal Aid’s original stance was that even if praoed fairness would
otherwise have required her to supply copies oktineening documents to
the Applicants’ solicitors, she should not be coliggkto do so, because
that would put her in breach of the duty she oveetthé Director of
Immigration. That was an argument which appeadddu J., because in
determining what the requirements of procedurahé&ss were, he said at
p.452D-E:

“There does not seem to be sufficient justification
persuading the Director of Legal Aid to breach her
confidence by parting with the documents.”
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| cannot go along with this argument. The Direcbltegal Aid is
“entitled to be supplied free of charge” with varsodocuments. They
include “a copy of the pleadings and any other doent in any relevant
proceedings”, and “a transcript of the evidencang proceedings to which
the appliction relates and, in the event of theri@dp any other relevant
proceedings ..., with a transcript of the relevantience in such other
proceedings”: sections 9(a)(ia) and (ii) of the Dathce. Mr. Marshall
developed an interesting and subtle argument teftieet that the word
“proceedings” in sections 9(a)(ia) and (ii) referdy to court proceedings.
In my view, the term is wide enough to cover theokgants’ claims to be
accorded refugee status by the Director of Immigna&nd the Board.
Accordingly, sections 9(a)(ia) and (ii) are wideoagh to cover all six
classes of documents in the screening documerhtat \ilas conceded by
Ms. Lau, who on this issue adopted a stance diffdrem that of Mr.

Marshall.

Accordingly, since the Director of Legal Aid hastatutory
entitlement to be supplied with copies of the sameg documents by the
Director of Immigration unconditionally, the condits on which the
Director of Immigration had supplied them to hergvaot binding on her.
Since they were not binding on her, she shoulchage regarded herself as
bound by them. It follows that she would not béraach of any duty she
owed to the Director of Immigration if she suppleapies of the screening
documents to the Applicants’ solicitors becausels®always been free to

disregard the conditions imposed by the Directdnwohigration.

Liu J. noted irBui Thi Chin at p.458B-C that if the Director of
Legal Aid disregards the conditions imposed byDirector of

Immigration, it may make the Director of Immigrationore reluctant to
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provide her with copies of the screening documentgher cases in the
future. That would make it extremely difficult fére Director of Legal Aid
to evaluate applications for legal aid in an infethway, and for the
Registrar to evaluate appeals from the refusadgdllaid properly. Mr.
Marshall made the same point. | do not sharechieern. Section 9(a)
entitles the Director of Legal Aid to be suppliedwthe documents. She
has a statutory right to be supplied with themr ight to be supplied with
them imposes a corresponding duty on the Diredttmmigration to
supply them to her if she asks for them. He maly meemore reluctant, as
a result of this judgment, to supply the screemiaguments to her, but

once she requests them, he has no power to refuse.

The Applicants’ reliance on section 9(a) of theli@dance
enabled Ms. Lau to take a more compelling poirtie Director of Legal
Aid’s statutory right under section 9(a) to be diggpwith the screening
documents by the Director of Immigration is exeabig by her only to
enable her to “make such enquiries as [she] thibks as to the merits of
the case”. She has no right to the screening dentsrior any other
purpose. She therefore has no right to supplyesopi them to anyone

else. | cannot go along with this argument eitbetwo reasons:

(i) The Director of Legal Aid’s power to make
enquiries as to the merits of the case is a wide
one. In an appropriate case, she could ask the
solicitor of an applicant for legal aid what are
the grounds for taking the proceedings for
which legal aid is sought. If she had asked the
Applicants’ solicitors that, they may well have

informed her that they did not know what
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grounds were available to the Applicants until
they had seen the screening documents. In
those circumstances, she would have had to
provide them with the screening documents
because only then could she have been able to
carry out the exercise of determining whether
there was any merit in the proposed challenge to

the decisions complained of.

(i) It is difficult for the Director of Legal Aido say
that she has no right to supply copies of the
screening documents to anyone else when she
has supplied them to the Registrar. | understand
entirely why she supplies them to the Registrar.
Without them, the Registrar has no material at
all on which to determine the appeal. But if she
supplies them to the Registrar, in order to enable
him to make a fair and informed determination
of the appeal, she cannot deprive the
Applicants’ representatives of the same
documents if a fair and informed determination
of the appeal is not possible without the
Applicants’ representatives being able to make

representations on them.

THE EFFECT OF SECTION 24

A solicitor is under a duty to keep his client pedy informed.
That includes supplying his client with any docutsemhich come into his



- 20 -

possession and which are material to the subjettemaf his retainer,
regardless of the source of those documents. Aougly, documents
should not be passed to a solicitor if the docusarg not to be passed to
the solicitor’s client. If such documents are galst® a solicitor, the person
supplying them cannot complain if the solicitor glsahem to his client.
These principles appear from para.8.03 of the HGmg Solicitors’ Guide

to Professional Conduct issued by the Law Societyamg Kong.

Ms. Gladys Li Q.C. for the Applicants argued ttrese
principles apply to the relationship between anliappt for legal aid and
the Director of Legal Aid. That is because secfid(il)(a) of the
Ordinance provides that the same “privileges aghitsi as those which
arise from the relationship of client, counsel anlicitor acting in their
professional employment shall arise from ... tHati@nship between an
applicant for legal aid and the Director.” Accargly, the Director of
Legal Aid is said to be under a duty to supply espf the screening

documents to the Applicants’ solicitors.

That argument was said to be reinforced by reg &(the Legal
Aid Regulations, which requires every applicationlegal aid “to be
accompanied by such documents as may be requimthtale the Director
to determine ... whether it is reasonable thatr@ficate should be
granted.” Since the Director of Legal Aid obtathe screening documents

from the Director of Immigration on behalf of thepdicant for legal aid, so

that a proper assessment can be made as to wiethexrasonable for a
certificate to be granted, copies of the screedmguments should not be

withheld from the Applicants.
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Ms. Lau’s response is not without force. She fealrout that a
solicitor’s duty to keep his client properly infoechis predicated on the
existence of a retainer, i.e. on the giving ofrinstions to the solicitor to
act on behalf of the client in a particular mattén application for legal
aid to the Director of Legal Aid has nothing towlith the conventional
notion of a retainer. The Director of Legal Aidsisnply acting in her
capacity as the administrator of the legal aid seheexercising a power

conferred on her by statute. Accordingly, the soneg documents passed

to her by the Director of Immigration are not senbn behalf of the
applicant. They are sent to her in order to enhabteo carry out her

statutory function.

In view of the conclusions | have reached on dtiirements of
procedural fairness and the effect of section efOrdinance, it is not
necessary for me to reach a final view on this msgut. My inclination,
though, is that the absence of a retainer in tingeational sense is not
significant. It is important to note that sect@(1)(b) of the Ordinance
provides that the same privileges and rights asehehich arise from the
relationship between solicitor and client ariserfrihe relationship between
a person who has been granted legal aid and tleetDirof Legal Aid. A
retainer in the conventional sense exists in sucdsa. Why did the
legislature enact section 24(1)(a) if it was nopth an applicant for legal
aid and a person who has been granted legal dldecsame footing? It
follows that the presence or absence of a retamntiie conventional sense
was not regarded by the legislature to be import#rthat is right, there is
no basis for denying an applicant for legal aidgame rights, including the
right to be provided with documents which come ithi® possession of the
Director of Legal Aid, as those enjoyed by a penstw has been granted

legal aid.
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CONCLUSION

In this judgment, | have not addressed each aad/ene of the
arguments which have been canvassed before mehaué dealt with all
of those on which my ultimate conclusion dependssummary,
procedural fairness required the Director of Lefydlto supply the
Applicants’ solicitors with copies of the screenmhgcuments for the
purpose of the appeals under section 26(1) of tikkn@nce, and neither
section 9 of the Ordinance nor the terms imposethermirector of Legal
Aid by the Director of Immigration prevented ther&itor of Legal Aid
from supplying them.

ALTERNATIVE REMEDIES

In the course of the hearing, | expressed my aonteat the
Applicants’ solicitors might have been able to ggpies of the screening
documents without having to resort to these proogsd | recognised that
on an appeal to the Registrar against the refidabal aid, the rules
relating to the discovery of documents under Ordl@4ot apply, because
Ord.24 relates only to actions begun by writ. Heareit occurred to me
that it might still be open to the Applicants’ sifors to apply to the

Registrar on the hearing of the appeals

(a) for an order for the production of the docutaday
the Director of Immigration under Ord.38 r.13(1),

or
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(b) for authorisation to issue a subpoena to the
Director of Immigration to produce the documents
under Ord.38 r.14(5), or

(c) for an order for the production of the docuisdry

the Director of Immigration under Ord.55 r.7(2).

It was contended on behalf of the Applicants tiate of these
options were available to the Applicants. That Wwasause appeals to the
Registrar of the Supreme Court against the refoiSliaigal aid do not
amount to proceedings to which the Rules of the&up Court apply.

That contention was based on the decision of Lin Bui Thi Chin that

appeals from the refusal of legal aid are not jadligroceedings. Because
the proceedings are not judicial proceedings, Liuléd that he had no
power to order discovery or production of documdr@sause the Rules of
the Supreme Court do not apply to proceedings whiemot judicial

proceedings.

| do not question the correctness of Liu J.’s vasaxto whether
the proceedings are judicial proceedings. Whaigldm to question when |
came to write this judgment was whether that caiclunecessarily meant
that the Rules of the Supreme Court do not apptiiegproceedings. Ord.1
r.2(1) provides that save for certain immaterialeptions, the Rules of the
Supreme Court “shall have effect in relation topaticeedings in the
Supreme Court”. This rule does not appear to haen cited to Liu J.: no
reference was made to it in his judgment. Nor thasrule cited to me. In
the absence of argument, | thought that the waatlpfoceedings in the
Supreme Court” could be wide enough to cover aralpjo the Registrar

of the Supreme Court against the refusal of leghleven if those
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proceedings are not judicial in nature. If thaswight, it would have been
open to the Applicants’ solicitors to obtain theesning documents by
applying to the Registrar in the course of the imgeof the appeals for

orders of the kind | have mentioned.

The relevance of this is that the existence @raéitive remedies,
generally speaking, would result in the court hegan application for
judicial review exercising its discretion to dedito grant the relief sought.
If the Registrar, on an appeal against the refoliggal aid, has power to
make orders for the production of relevant docusiagainst the Director
of Immigration under Ord.38 r.13(1), Ord.38 r.14¢5)Ord.55 r.7(2), it is
arguable that the existence of these remediesatetitagainst the grant of
relief in these proceedings. Before giving judgtnéwished to give the
parties the opportunity to make submissions to m#s issue, even
though that would significantly delay the handiraywh of this judgment.
As a result, | have had the benefit of written sigsmons from the parties

on the issue.

My concern about Ord.1 r.2(1) has now been laiegsb. Ord.1
r.2(1) must be read subject to section 54(1) oRhpreme Court
Ordinance (Cap.4) which provides that rules of taway be made in
respect of “all causes and matters whatsoever witbrrespect to which
the Supreme Court has jurisdiction”. It is plamatthe factors which led
Liu J. to conclude that appeals against the refoisigigal aid are not
judicial proceedings would also have led him toatode that they do not
come within the jurisdiction of the Supreme Codttfollows that the
Rules of the Supreme Court do not apply to suclealgpand the
Applicants do not have any remedies alternatiiddse sought in the

present proceedings. In any event, Ms. Li remindedhat when the court
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Is considering whether the availability of othemezlies should deprive an
applicant of relief to which he would otherwisedssitled, it is necessary
for the court to consider whether it was reason@dléhe applicant not to
pursue those remedies. | have concluded thatiétem remedies provided
for by the Rules of the Supreme Court had beeraaito the Applicants,
it was reasonable for the Applicants not to havesped them in view of

Liu J.’s ruling inBui Thi Chin that such remedies were not available to

them.
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The decision of the Director of Legal Aid not t@pide the
Applicants’ solicitors with copies of the screenmhgcuments for the
Applicants’ appeals against the refusal of legalveas communicated to
the Applicants’ solicitors by letter dated 12th A996. | make an order
of certiorari quashing that decision. In the ndromurse of events, the
guashing of a decision in public law requires theision-maker to
reconsider the matter. That is not appropriathisicase, because there is
nothing for the Director of Legal Aid to considéhave ruled that
procedural fairness required the Director of Lefydlto supply the
Applicants’ solicitors with copies of the screenmhgcuments. In these
circumstances, | make an order for mandamus reqguihie Director of
Legal Aid to supply the Applicants’ solicitors witopies of such screening
documents in relation to each of the Applicanteage been supplied to
her, and which she intends to rely on or referttih@ hearing of the
Applicants’ appeals under section 26(1) of the lILéga Ordinance against
the refusal of legal aid or which have already bagplied to the Registrar
of the Supreme Couirt.

| see no reason why costs should not follow thengvand |
therefore make an order nisi that the Director @&l Aid pays to the
Applicants their costs of these proceedings taked if not agreed. | was
told at the commencement of the hearing that tieesaba of the Director of
Immigration not to provide the Applicants’ soliaisowith copies of the
screening documents was no longer challengedheudirector of
Immigration nevertheless remained a party to tloegedings in order to
support the stance taken by the Director of Legdl An these
circumstances, | make an order nisi that theredoerder as to the costs of
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the Director of Immigration. Finally, although tdairman of the Board
was named as a party to the proceedings and veiesought against her,
the decisions in respect of which relief was soutithitnot include any of
her decisions. | do not think it likely that sheshincurred any legal costs
over and above those incurred by the Director ahignation, and |

therefore make an order nisi that there be no adéo her costs.

Finally, | have not regarded this as an easy ata#, and | wish
to express my thanks to all counsel for their cahpnsive and well-
presented arguments, and for making my task légsulli than it might

otherwise have been.

(Brian Keith)
Judge of the High Court
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