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JUDGMENT

INTRODUCTION

The Applicant is an asylum-seeker from Vietnarhe & 25
years old and single. She came to Hong Kong wambers of her family.

The whole of the family were refused refugee staguthe Director of
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Immigration and the Refugee Status Review BoattdeyTare now awaiting

repatriation to Vietnam, though an elder sistethef Applicant has already

been returned to Vietnam with her husband.

The complication is that the Applicant’s youngsister, who is 6
years old, is suffering from a condition which rega monthly blood
transfusions. Without them, she may not surviviedical facilities in
Vietnam are said to be such that she will not be &breceive the
necessary transfusions there now or in the forbééedature. In those
circumstances, the UNHCR has been examining th&illesalternatives to
repatriation for the child and her family. It mking at a “durable
solution” for them. The Director of Immigrationdacknowledged that she
has no plans to repatriate the child’s parentd@ir bther minor children

pending the finding of a durable solution for thenly.

However, since the Applicant is not a minor, theeBtor of
Immigration proposed to remove her from Hong Kong2dth June.
Accordingly, on 23rd June, the Applicant sought&eto apply for judicial
review of the decision to remove her before a derablution for the
family is found, and applied for an injunction teepent the Director of
Immigration from removing her from Hong Kong in timeantime. | heard
that application in chambers on 23rd June. | dised it, but said that |

would give my reasons for doing so later. Thabdwrdo.

THE UNHCR REQUEST

On 10th June, a meeting took place between oicithe
UNHCR and officers of the Security Branch and timenigration
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Department. What was agreed at that meeting wasus@ a letter dated
20th June from Mr. Jean-Noel Wetterwald, the UNHERhief of Mission
in Hong Kong, to the Secretary for Security. Tégdr records that it had
been agreed “between UNHCR and the Governmenttiaé¢ar family

members of medical hold cases would not be repadfia

It is important to note that it was not agreed #dibfamily
members of medical hold cases would not be repadrialThe agreement
related only to nuclear family members. In theteghof a child who is on
“medical hold”, that has to be construed as a esfee to the child’'s parents
and the child’s brothers and sisters who arersiitiors. Mr. Peter Barnes
for the Applicant did not suggest otherwise: theeleof 20th June
requested the postponement of the Applicant’s rigtan “although” she

was not a minor.

Mr. Barnes’ instructions, however, were that desthat it had
been agreed at the meeting that the Applicant woatde repatriated.
Those instructions came from Mr. Wetterwald, batseiMr. Wetterwald
was not at the meeting, he was necessarily goinghat he had
understood to be the position from his officia@dn the other hand, Mr.
William Marshall Q. C. for the Director of Immigiah told me that his
instructions were very different. His instructiomere that at the meeting it
had been agreed that, since the Applicant was nohar, there was no bar
to her repatriation. Those instructions came fMmChoy Ping Tai, the
Assistant Director of the Vietnamese Refugees Brari¢che Immigration

Department, who was actually at the meeting.

| have no real alternative but to proceed on @m@sthat Mr.

Marshall's instructions are correct. His instroos, unlike those of Mr.



-4 -
Barnes, were based on the recollection of somedmewas present at the
meeting. Moreover, his instructions are consistétit the agreement in
principle reached at the meeting of 10th Junet Wwhs agreed in principle
that people like the Applicant could be repatriatedoes not make sense
for there to have been a separate agreement dsgite that, the Applicant

should not be repatriated.

The request in the letter of 20th June for thagmsement of the
Applicant’s repatriation was refused. It is sdidttthe refusal of such a
request was without precedent. That assertionbassd on what Mr.
Barnes was told by one of the UNHCR'’s officials wias present at the
meeting on 10th June. In the light of that, pa/al of the Notice of

Application for leave to apply for judicial reviergads:

“Requests by the U. N. for Vietnamese to be pubaid

for return have always been complied with by the@dio
Kong Government. The view and wishes of the UNHCR,
as the principal body charged with the welfarehef t
Vietnamese asylum-seekers, should and have always
carried decisive weight. Having always accedegitr
requests of the UNHCR of this nature, there isaason
why the Director should fail to agree with theiquest this
time. The Director is treating this case as déferfrom all
other cases, and is acting irrationally in doing so

| do not think that this argument is an argualle for two

reasons:

(i) Mr. Barnes told me that the UNHCR did not
normally follow up such requests. It was
simply assumed that all such requests had
been granted in the past. Thatis not a

sufficient basis to assert that all such requests



-5 -
had in fact been granted, especially as Mr.
Marshall told me that that was strongly
disputed, that there were cases in which such
requests had been made, but that in some of
these cases the request had been refused after

discussion with UNHCR officials.

(i) Even if such requests had always been
granted in the past, the undisputed fact was
that an agreement had been reached on 10th
June as to how such cases should be handled
in the future. Since it was proposed to treat
the Applicant according to the terms of that
agreement, the fact (if it be the case) that
such requests had always been granted in the

past was immaterial.

THE DURABLE SOLUTION

Is it arguable that it wad/ednesbury unreasonable for the
Director of Immigration to decide to remove the Apant from Hong
Kong before a durable solution for the whole of fdrmily could be found?
| do not think that that is arguable. The onlyahle solutions are the
settlement of the family in a third country, or tlaenily being permitted to
remain in Hong Kong. The prospects of the settlgméthe family in a
third country are not good. | can take judiciatio® of the difficulties in

finding third countries willing to accept famili@go had (unlike the
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Applicant’s family) been declared refugees, andatieitional difficulty in
finding a third country which would do so knowirat it would be
committing itself to costly medical treatment foetApplicant’s sister. In
those circumstances, it may be that the only reabisirable solution is the
integration of the family in Hong Kong, but it istlikely that the whole of
the family would be permitted to remain. It isdii that the only members
of the family who would be permitted to remain wibble the Applicant’s

parents and their minor children.

In this context, | do not think that the Applicaran rely on the
principle of family unity. As paras. 181-188 otthlandbook on the
Procedures and Criteria for Determining RefugetuStissued by the
UNHCR make clear, the principle only applies to #igmmembers of
persons who have been declared refugees, and ievamy it applies only

to the_minor family members of refugees.

FAILURE TO TAKE RELEVANT CONSIDERATIONS INTO
ACCOUNT

It is contended on behalf of the Applicant that Birector of
Immigration failed to give adequate consideratmihie plight of the
Applicant on her return to Vietnam. She has naritial means of support,
and since she is to be returned alone she wilhawé the support of other
members of her family. It is not good enough,tss said, for the Director
of Immigration to refer to the repatriation of ledder sister: the Applicant
has not heard from her sister, and even if shadddaer sister her sister
might not be able to accommodate her. Moreoves,said that the

Director of Immigration failed to give adequate smeration to the impact
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of the Applicant’s removal from Hong Kong on théa@et members of her

family in Hong Kong. They would be deprived of lseipport and the help

she gives in looking after her youngest sister.

| cannot go along with this argument. It is tand&nt to saying
that the Director of Immigration would have to ciles the personal
circumstances of all asylum-seekers who had bdareaé refugee status
before deciding whether to effect their removahirdlong Kong. In any
event, the letter which the Secretary for Secuwityte to Mr. Wetterwald
on 20th June in reply to his letter shows thatehmmnsiderations were

taken into account.

CONCLUSION

It was for these reasons that | concluded thakléa apply for
judicial review of the decision to remove the Appint from Hong Kong
should be refused, and that the Director of Immigrashould not be
restrained from removing her until a durable solutior the whole family

could be found.

Finally, the hearing on 23rd June was in chambkrshould
have been in court, but I did not know the natdrihe application until a
few minutes before it was made. Since the Apptieas not legally aided,
and since Mr. Barnes was appearing for her prodoono basis, Mr.

Barnes
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could not have appeared for her if the applicatiad been made in court. |

have tried to make up for that by handing downé¢hegsons in court.

(Brian Keith)
Judge of the High Court

Mr. Peter Barnes, of Messrs. Pam Baker & Co.,HerApplicant.

Mr. William Marshall Q. C. and Ms. Joyce Chan, loé¢ tAttorney-General’'s
Chambers, for the Respondent.



