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Governor of Durham Prison ex p. Hardial Sngh [1984] 1 WLR 704, and applied to
the Director of Immigration's power to detain asytgeekers from Vietnam under

section 13D(1) of the Immigration Ordinance (Calb){"'the Ordinance") byan Te

Lamv. The Superintendent of Tai A Chau Detention Centre [1996] 2 WLR 863, are

not affected by section 13D(1AA) of the Ordinance.

(i) The words "pending his removal from Hong Kong" @ctson 13D(1) of the
Ordinance mean "until his removal from Hong Kongdanot "in order to facilitate
his removal from Hong Kong".

(ili) The word "arrangements” in section 13D(1A)(b)(fiXtee Ordinance includes
arrangements which have been made for the remé¥aémamese asylum-seekers
in general from Hong Kong. It is not limited to @angements which are specific to
individual detainees. Accordingly, the VoluntaryfRé&iation Scheme, which was
devised to give effect to Hong Kong's obligationsier the Comprehensive Plan of
Action, constitutes "arrangements” within the megrof section 13D(1A)(b)(ii).

(iv) Section 11 of the Hong Kong Bill of Rights Ordinan€ap. 383) does not prevent
the Bill of Rights from applying to the detentiohdetainees who are detained under
section 13D(1) of the Ordinance.

(v) The detention of Viethamese asylum-seekers undéineel3D(1) of the Ordinance
does not amount to "arbitrary” detention contranAtt.5(1) of the Bill of Rights. It
IS neither capricious, whimsical nor unjustified.

(vi) By virtue of section 13D(1A) of the Ordinance, ttenditions in which a detainee is
detained can render his detention unlawful, buy tmkhe extent that those
conditions mean that the period of time in whichhlas been in detention has
become unreasonable.]

Topic

Introduction

The historical background
The simplified procedure

The recent rate of repatriation
The legislative framework
TheHardial Sngh principles

A fourth limitation

The construction and application of section
13D

(1) Section 13D(1A)(b)(1)
(2)  Section 13D(1A)(b)(ii) 16

U
© NOoO O~ WwWw (D
(¢

B
o N

=
(o))



(3) Section 13D(1B)

(4) Retrospectivity
The legality of the orders for detention
The current proceedings

Hardial Sngh principle (i): prospects for
removal

Hardial Singh principle (ii): length of
detention
Hardial Sngh principle (iii): all reasonable
steps
The BiIll of Rights
The arbitrary nature of the detention
Camp conditions
The test applicants
(2) Chieng A Lac (Al)
(2) Nguyen Hai Lam (A4)
3) Nguyen Thi Bich Huong (A15)
(4)  VuVan Phan (A55)
(5) Nguyen Van Thanh (A336)
(6)  Vu Ngoc Tinh (A526)
(7) Chau Ngoc Kiu (A687)
(8) Phung Ngoc Thin (A867)
(9) Mai Thi Lan (A909)
(10) Ly Vi Vien (A954)
(11) LyACuu (Al122)
(12) Hoang Thi Kien (A1379)
Conclusion

21
21
24
26
28

35

37

42
45
49
55
56
59
60
65
67
71
73
75
77
81
83
86
87

INTRODUCTION




-4-

The thousands of people who have flednidim since the fall of Saigon in 1975
have been called many things. They used to bedctilleboat people. For a while, they
were simply called migrants. At present, the tergles to call them asylum-seekers. But
they are called that more in hope than in expewtalihe vast majority of those who
have fled to Hong Kong have not been granted refsggtus. They are returned to
Vietnam. Pending their removal from Hong Kong, tlaeg held in detention. In these
proceedings for writs of habeas corpus, 1,376 @fithave applied for their release.

This is not the first time that an attérhas been made to challenge the legality of
the detention in Hong Kong of asylum-seekers froetnam. A similar attempt was
made inRe Chung Tu Quan.* The case eventually ended up in the Privy CouBgilthen,
it had come to be callétin Te Lam v. The Superintendent of Tai A Chau Detention
Centre.? However, much has happened sifting Tu Quan. The legislation which
underpins the detention of Viethamese asylum-seakdiiong Kong has been amended.
New procedures for returning them to Vietnam haserbintroduced. The pace of their
return has increased dramatically in recent morthd,the number of those who remain
in detention has significantly reduced. But no-deeies that the number of those who
remain in detention is still highAlthough there is now an end in sight to the barde
which Hong Kong has been shouldering in accommodatnd dealing with them, the
fact remains that an unacceptably large numbeeople have been in detention for far
too long.

THE HISTORICAL BACKGROUND

The legality of the Applicants' detentimannot be determined without an
understanding of the historical context in whicbytlare being detained. The facts which
caused them to be detained in the first place tlaadactors which have contributed to
their prolonged detention since then, are highlyemal to whether their current
detention is lawful. Ir€hung Tu Quan, | attempted to relate the history of the mignatio
to Hong Kong of asylum-seekers from Vietnaand the steps taken to repatriate them to
Vietnam? | do not propose to reproduce those passagessijuttgment. This judgment
should be read as incorporating them. Howeves, rieicessary for me to bring matters up
to date, and to recount the attempts made by thvei@ment of Hong Kong to repatriate
asylum-seekers from Vietnam in the two years asisoeChung Tu Quan.®

111995] 1 HKC 566

211996] 2 WLR 863

% Indeed, the 1,376 Applicants are said to reprememstimated 4,000 members of their
families who were still in detention in Hong Kondn@n these proceedings were
commenced

* Ibid., pp.570B-572E

> |bid., pp.576D-579D

® Unless otherwise stated, all references in thigrjuent to sections of an Ordinance are
references to sections of the Immigration Ording)@ag. 115), and all references to "the
Director" are references to the Director of Immigma



THE SIMPLIFIED PROCEDURE

In March 1995, a new procedure for thgateation of asylum-seekers who had not
been accorded refugee status was agreed at a ghekthe Steering Committee of the
International Conference on Indo-Chinese RefugBles.aim was for the Comprehensive
Plan of Action to be finally implemented by the esfdl995, though it was recognised
that the large number of Viethamese asylum-seetigrsn Hong Kong meant that that
target was unlikely to be achieved by the Goverrtroérlong Kong. The principal
feature of this new procedure was that it appleedlt asylum-seekers, whether they had
volunteered for repatriation to their country oiigom or not. However, the difference
which had hitherto existed between the rate ofrnetdl detainees under the Voluntary
Repatriation Scheme and of detainees under therl@®epatriation Programme would
not necessarily be eliminated. Detainees who agftievoluntary repatriation would
continue to be interviewed by the Viethamese de¢legdased in Hong Kong, and that
continued to be likely to accelerate their return.

Under this simplified procedure, the ped particulars of all detainees would be
submitted by the Vietnamese Refugees Branch dith@gration Department to the
Vietnamese authorities through the UNHCR as sogoasible. These particulars would
be processed by the Viethamese authorities whodatbeh inform the Immigration
Department through the UNHCR which of the detaineee cleared to return. In those
cases where the Vietnamese authorities needec:funfiormation about particular
detainees, Vietnamese officials in Hong Kong wagdther the information locally - if
necessary, by interviewing the detainees in thegmree of officers from the Immigration
Department and the UNHCR. Two patrticular featurfeihis streamlined procedure
should be noted. First, where the personal padiswf a detainee had already been
submitted to the Viethamese authorities under tltey Repatriation Programme, it
would not be necessary for the particulars to tensited again. Secondly, it would
nevertheless be necessary for the particulars smbmitted of detainees who had
previously applied for voluntary repatration butagk applications were still pending.

By the end of July 1995, the personatipalars of all detainees had been
submitted by the Immigration Department to the Naghese authoriti€sThis was well
ahead of the target which the Immigration Departnheia been working to at the end of
1994. At that time, it had aimed to submit the igatars of all detainees by the end of
1995, which would have been well ahead of the pliegecapacity of the Viethamese
authorities to process them.

THE RECENT RATE OF REPATRIATION

The simplified procedure has been matdiyedn increased willingness on the part
of the Vietnamese authorities to increase theahtepatriation to Vietnam. A number of
technical meetings have taken place between dficithe Hong Kong and Vietnamese
Governments to discuss the implementation of tpatration programme, and to resolve

" The number of particulars submitted under the Bfiag procedure was 9,115
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such difficulties as arise from time to time. Agegult, the number of detainees returned
to Vietnam has increased significantly in the {gsir. AlImost 15,000 detainees were
repatriated to Vietnam in 1996, almost 6,000 ofrttieing returned in the last three
months of 1996. By the time the hearing before oraraenced, there were only about
5,800 detainees still in Hong Kong. Of these, al&800 had been cleared for return.
They were therefore waiting to be included on ohthe flights for returnees, or cannot
be returned yet because, for example, they arenpré@r ill, or involved in litigation, or
awaiting clearance for members of their family. Yaibout 3,000 detainees have not yet
been cleared for return by the Vietnamese autlestiti

The current pace of the repatriation pragne has been reflected in the fate of the
Applicants. Of the 1,376 Applicants, 461 had bespatriated to Vietham by 23rd
January, and a further 255 had been cleared byidteamese authorities to return but
were awaiting repatriation. Only 659 of the Applitehad still not been cleared for
repatriatior?

THE LEGISLATIVE FRAMEWORK

InChung Tu Quan, | described the history of the legislation whiws authorised
the detention in Hong Kong of asylum-seekers fraetnam? Again, | do not propose to
reproduce that passage in this judgment. This jeagrshould be read as incorporating it.
However, it is again necessary for me to bring emattup to date, and to explain what is
said to be an important legislative amendment plsseently.

InChung Tu Quan, the factual question was whether there was anade
prospect of the Applicants being removed from HBogg in the foreseeable future. The
Applicants asked me to find that the Viethnamesaaities were not prepared to accept
detainees in Hong Kong who were not regarded asnas$. Since the Viethamese
authorities regarded each of the Applicants as da@se nationals, it was unlikely that
they would be accepted back. The Respondents as&eatbt to make that finding. They
pointed to examples of detainees who had comemili@ category of persons who were
regarded by the Viethamese authorities as not gavietnamese nationality, but who
nevertheless had been accepted by the Vietnam#saidias for repatriation. There had
been no express refusal by the Vietnamese audémtiditake back the Applicants.
Accordingly, whether the Applicants would be aceepivas something which could not
be known until it was put to the test.

In relation to three of the Applicantsidcided this factual question in their favour.
This finding of fact was not disturbed Tan Te Lam. It is this issue which the recent

® The one remaining Applicant has been permitte@neain in Hong Kong as she has
married someone who is a Hong Kong permanent neiswi¢h the right of abode in
Hong Kong

® Ibid., pp.572F-576E
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legislative amendment addresses. A new sectiobéas added between sections 13D(1)
and 13D(1A) It is section 13D(1AA). It took effect on 31st Mag96. It reads:

"Subject to subsections (1AB) and (1AC), where -

(a) a person is being detained pending his removal fiamg Kong; and
(b) a request has been made to the Government of Viebya

(i) the Government of Hong Kong; or

(ii) the United Nations High Commissioner for Refugestgg through
his representative in Hong Kong,

for approval to remove the person to Vietnam, e purposes of detention
under subsection (1), 'pending removal' includesii@vg a response to the
request from the Government of Vietnam."

In other words, the detention of a detainee wiltheated as being pending his removal
from Hong Kong until such time as the Vietnameshaiities expressly state whether or
not the detainee has been accepted for repatridtsbrall return to the other new sections
- sections 13D(1AB) and 13D(1AC) - in due course.

THE HARDIAL SNGH PRINCIPLES

InR. v. The Governor of Durham Prison ex p. Hardial Singh,** Woolf J.(as he then
was) decided that a statutory power of detentiordjpgy removal was subject to various
limitations. InTan Te Lam, the Privy Council held that these limitations kggbto the
power of detention pending removal conferred byised 3D(1). The Privy Council also
held that it was open to the legislature to vargwen to exclude these limitations by
express provision, subject to any constitutionallleimge. The enactment of section
13D(1AA) therefore raises the question: what effé@ny, does it have on titardial
Sngh principles?

For this purpose, it is necessary toftifiehat theHardial Sngh principles are.
In Tan Te Lam, the Privy Council identified three distinct printgp:*2

(i) A power of detention is to be regarded astiohto a period which is
reasonably necessary to achieve the purpose fahwhe power was
granted. Accordingly, if the power to authorise tleention of asylum-
seekers from Vietnam was granted to the Directentble them to be
detained until their removal from Hong Kong wasetéd, the power of
detention is limited to such time as is reasonabklgessary to effect their
removal from Hong Kong.

19 Immigration (Amendment) Ordinance (N0.33 of 19¢)e 1996 Ordinance")
1111984] 1 WLR 704
12 |bid., p.873D-E
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(i) A power of detention is to be regarded as limitethbse cases in which
the purpose for which the power was granted cascheeved within a
reasonable time. Accordingly, when it becomes appgahat a detainee's
removal from Hong Kong is not going to be possikithin a reasonable
time, the detention can no longer be authorised.

(iif) The person under whose authority people are bestagreed must take all
reasonable steps within his power to ensure tlegptinpose for which the
detention was authorised is achieved within a neaisie time.
Accordingly, the Director must take all reasonadikps within her power
to ensure that the detainees' removal from Honggi®mchieved within
a reasonable time.

| agree with Ms. Gladys Li Q.C. for the@licants that section 13D(1AA) does not
in any way limit any of these three principles. Tissbecause section 13D(1AC) provides:

"For the ... avoidance [of doubt], nothing in settion (1AA) shall prevent a
court, in applying subsection (1A), from determgpihat a person has been
detained for an unreasonable period."

Thus, if the time that a detainee has been detasnadreasonable because (a) he has
been detained for longer than was reasonably negetssachieve his removal from
Hong Kong (principle (i)), or (b) his detention hamtinued despite the fact that he
cannot be removed from Hong Kong within a reasanébie (principle (ii)), or (c) the
Director has not taken reasonable steps to achisuemoval within a reasonable time
(principle (iii)), section 13D(1AA) cannot be rdli@ipon to limit the application of these
principles to the power of detention conferred bgt®n 13D(1). All that section
13D(1AA) does is to provide that a detainee's deirrdoes not cease to be "pending his
removal from Hong Kong" simply because a resposeniot been received from the
Vietnamese authorities to a request to accept drmepatriation. In view of what | shall
be finding is the proper construction of the wahgending his removal from Hong
Kong", section 13D(1AA) has in my judgment littileany, practical effect.

A FOURTH LIMITATION

Ms. Li contended that kardial Sngh Woolf J. identified a fourth limitation on
the statutory power of detention. The statutory @owf detention to which thidardial
Singh case related was the power of the Secretary of iatetain someone "pending
the making of a deportation order" and "pendingr@moval or departure from the
United Kingdom". Woolf J. saidf

13 Ibid., p.706D
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"[The Secretary of State] can only authorise wigte if the individual is
being detained in one case pending the makingdepartation order and, in
the other case, pending his removal. It cannotdeel for any other purpose.”

Accordingly, Ms. Li argued that that there is arthdimitation on a statutory power of
detention, and that relates to its purpose. A pateetention can only be exercised for
the purpose for which the power was granted. Ihoabe exercised for any other
purpose.

The Privy Council did not expressly idgnthis limitation as being one of the
implied limitations on the statutory power of deten. That, no doubt, was because the
purpose of the Director in exercising his powedetfention was not an issuelian Te
Lam. | certainly had not regarded it as an issu€hnng Tu Quan, which was why | did
not reproduce in my judgment the particular passad®oolf J.'s judgment on which Ms.
Li relied. However, | agree with Woolf J. that atsttory power of detention should be
subject to this limitation. If a statutory powerd#tention has been conferred for a
particular purpose, it can only be exercised fat ffurpose.

In these circumstances, it is necessaiyentify for what purpose the statutory
power of detention conferred by section 13D(1) s@sferred. Ms. Li argued that since
the power is exercisable "pending [the asylum-sesgkemoval from Hong Kong", the
power cannot be exercised for any purpose othertthéacilitate his removal from Hong
Kong. This argument assumes that the words "perjthegasylum-seeker's] removal
from Hong Kong" mean "in order to facilitate the/lasn-seeker's removal from Hong
Kong".

This is where | find myself in fundamdrdasagreement with Ms. Li's argument.
In my view, the purpose of the power of detentiaswiot to facilitate the asylum-
seekers' removal from Hong Kong, but to ensurettieat remained in detention while
attempts were made to effect their removal fromddong. In other words, | read the
words "pending [the asylum-seeker's] removal froom¢iKong" as meaning "until the
asylum-seeker's removal from Hong Kort§Thus, it would, of course, be open to the
Director to authorise the detention of Vietnamesgduan-seekers on the basis that their
detention would facilitate their removal, but it wd also be open to the Director to
authorise their detention, for example, in ordedeter other Viethamese from coming to
Hong Kong. Such a policy may be susceptible tolehge on the grounds of
Wednesbury unreasonableness, but no such challenge has beeriedolf it had been, |
would have rejected it.

I make three comments on this readinth@fpower of detention conferred by
section 13D(1):

' That accords entirely with the view expressedionilar statutory language by Linden
J. in the Ontario High Court of JusticeRe Rojas 40 C.C.C. (2d) 316, a decision
subsequently approved by the Ontario Court of Ahp-aC.C.C. (2d) 566
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(i) I believe that that was what the Court of Appeal lmamind inTan Te
Lam.™ The Privy Council did not criticise this view dfet Court of
Appeal. What it rejected was the Court of Appeaksy, inter alia, that
theHardial Sngh principles relating to the length of detention mad
application to the statutory scheme under Part élAhe Immigration
Ordinance.

(i) Had the Privy Council thought that the words "pagdthe asylum-
seeker's] removal from Hong Kong" meant "in oraefatcilitate his
removal from Hong Kong", it would surely have sad In the course of
my judgment inChung Tu Quan. | had specifically referred to the reasons
behind the adoption by the Director of the poli¢yletaining asylum-
seekers pending their removal from Hong Kdhghose reasons had
nothing to do with facilitating their removal froriong Kong. They
related to the undesirability of persons who haehidfeund not to be
refugees being released to live and work in thernanity. The
Government would in those circumstances have l$acto control over
immigration into Hong Kong from Vietnam. Any othgolicy would be
unacceptable to the people of Hong Kong, and wbald threat to public
order and security. The evidence before me suggestshose reasons
remain the reasons for the policy today. The fiaat the Privy Council
did not regard these reasons for the policy ofrdaie as being
significant suggests that the Privy Council regdrthe words "pending
[the asylum-seeker's] removal from Hong Kong" asunirgg "until his
removal from Hong Kong" rather than "in order toifidate his removal
from Hong Kong".

(i) It is against that background that section 13D(1A89 to be seen. That
provides:

"For the avoidance of doubt, nothing in subsectiohA) shall be
interpreted as giving authority to the Director endubsection (1) to
detain a person for a purpose other than pendsgehioval from Hong
Kong".

What this provides, therefore, is that the fact theesponse to a request
for the detainee's repatriation has not yet beesived from the
Vietnamese authorities will not justifyerdetainee's continued detentio
the detainee's removal from Hong Kong can no lobgesffected. | do ni
regard this provision as in any way limiting priple (iv) of theHardial
Singh principles, or any of the other principles for thadtter.

THE CONSTRUCTION AND APPLICATION OF SECTION 13D

1511995] 3 HKC 339
18 Ibid., p.590B-E
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| have, both in this judgment so far andhy judgment irChung Tu Quan,
addressed a number of questions arising on theraectisn and application of section
13D. However, a number of additional submissionshenconstruction and application of
section 13D were advanced by Ms. Li. To the extieait the issues to which her
submissions related have not been addressed befoogose to deal with them now.

(1) Section 13D(1A)(b)(i)

This provision cannot be construed talezra period of detention reasonable
simply because during that period it has not bexssiple to make arrangements for the
detainee's removal for reasons outside the Diraatontrol. The effect of this provision
is to make the extent to which it has been possibieake arrangements for the
detainee's removal merely a factor in deciding \waethe period of detention is
reasonable or not.

(2) Section 13D(1A)(b)(ii)

This provision requires the court to take account, as a factor in determining
whether the period of the detainee's detentionipgrds removal from Hong Kong has
been reasonable, "whether or not the person hdisel@arrangements made or proposed
for his removal". Focusing on the references te 'fierson" and "for his removal", Ms.

Li contended that specific arrangements for anviddial detainee's removal from Hong
Kong must have been made and proposed, and thedudi detainee must have declined
those specific arrangements, before this provis@mnes into play.

| cannot accept this argument. | see agamt for limiting the nature of the
arrangements contemplated by this provision tongements which are specific to
individual detainees. The number of Vietnameseussydeekers in Hong Kong who were
being refused refugee status, and whose removwval lffong Kong could only be effected
by their repatriation to Viethnam, meant that schefoe their repatriation to Vietnam had
to be devised. The scheme which was devised togffeet to the obligations of the
Government of Hong Kong under the Comprehensivie 8l@ction was the Voluntary
Repatriation Scheme. It is true that the Volunfepatriation Scheme was an
arrangement which had made for the removal of as\daekers in general from Hong
Kong, but that did not mean that it was not alsaaangement which had been made for
the removal of each individual asylum-seeker stiHong Kong.

The Privy Council took the view that teluntary Repatriation Scheme
constituted "arrangements" within the meaning &f gnovision®’

7 |bid., p.876F-Hper Lord Browne-Wilkinson
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"The large majority of those in detention do wigh to return to Vietham and
have declined to apply for voluntary repatriatidhe evidence shows that, if
they did so apply, most of them would be repatdatea comparatively short
time, thereby regaining their freedom. It folloviiait, in such cases, the
Vietnamese migrant is only detained because of\wisrefusal to leave Hor
Kong voluntarily, such refusal being based on ardés obtain entry to Hon
Kong to which he has no right. In assessing thearableness of the
continuing detention of such migrants, section 13%)(b)(ii) requires the
court to have regard to ‘whether or not the pelsmndeclined arrangements
made or proposed for his removal'. In their Lorgshview the fact that the
detention is self-induced by reason of the faitorapply for voluntary
repatriation is a factor of fundamental importairceonsidering whether, in
all the circumstances, the detention is reasonable”

These remarks were obiter because the Privy Codiacitot decide the "length of
detention” issue, but I regard them as powerfupsupfor the construction which | have
placed on the word "arrangements"”. In additiois itoteworthy that in this passage the
Privy Council confirmed what | had found @hung Tu Quan, namely that the Voluntary
Repatriation Scheme is a fast-track programme laatdvolunteering for repatriation
accelerates a detainee's return to Vietnam.

| do not overlook Ms. Li's argument thatangements cannot be made for an
individual detainee's removal from Hong Kong utiig Viethamese authorities have
cleared him for repatriation. Accordingly, to thaent that such clearance is not affected
by whether the detainee volunteers for repatriaiias contended that a refusal to
volunteer for repatriation does not affect sucta@dace, and cannot therefore affect the
arrangements for his removal from Hong Kong. leefae premise on which this
argument is based. It is not the case that arraegentannot be made for an individual
detainee's removal from Hong Kong until he has lweared for repatriation. That
assumes that the arrangements contemplated bgrs@&D(1A)(b)(ii) are only the
physical arrangements for his removal once thesa@thas been made that his removal
can be effected. For the reasons | have givennoddelieve that there is any warrant for
giving the word "arrangements” such a narrow coicstn.

Accordingly, section 13D(1A)(b)(ii) orsiproper construction enables the court to
take into account the refusal of a detainee toyafgplvoluntary repatriation in
determining whether the period of detention pendiisgemoval from Hong Kong has
been reasonable. It is argued that, construedaintthy, section 13D(1A)(b)(ii) is
inconsistent with the Bill of Rights. Detainees aat obliged to volunteer for repatriation,
and yet the effect of section 13D(1A)(b)(ii) isgenalise them for not doing so. The
provision in the Bill of Rights on which relianceplaced is Art.5(1) which provides, so
far as is said to be material:

"No one shall be deprived of his liberty exceptsoich grounds and in
accordance with such procedure as are establishkavy
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| do not see how section 13D(1A)(b)(ii) is incomesrg with the rights guaranteed by this
sentence in Art.5(1). Section 13D(1A)(b)(ii) "edtabes" one of the grounds to be taken
into account in determining whether the deprivatba detainee’s liberty is unlawful. It
may be that the Applicants' advisers have in mmatteer sentence in Art.5(1):

"No one shall be subjected to arbitrary ... dederi.

The argument then would be that it is arbitrargdatinue detaining a detainee for
refusing to do that which he is in law entitled¢fuse to do. | shall be addressing the
question of arbitrary detention later in this judan) but whatever arbitrary detention
means, | do not see how detention which could badit to an end by a detainee
applying for voluntary repatriation becomes arlotrsimply because the detainee decides
not to apply for it.

In the interests of compleness, | shaald two things:

(i) Ms. Li contended that even if a refusal to appiyMoluntary repatriation
means that detainees have declined arrangemertitseeforemoval, a
factor to be taken into account nevertheless istiigaconditions in which
detainees are detained could have caused or catetibo their inability
to make rational decisions. | have borne that indhin determining the
appropriate weight to be given to a refusal to g voluntary
repatriation.

(i) There has been a considerable amount of evidermg ainy the number
of asylum-seekers volunteering for repatriation fhaguated over the
years'®| do not comment on those reasons at all, becéeseapularity &
any particular time of the Voluntary Repatriatioch8me amongst
detainees in Hong Kong is not to the point. It roaythat those who
continue to be detained in Hong Kong have their ogasons for not
volunteering for repatriation, but whether thosasans are good, bad or
indifferent is irrelevant. What is relevant is thia¢ Voluntary Repatriatic
Scheme exists, and is available for those who wishke advantage of it.

(3) Section 13D(1B)

'8 The reasons are said to include the temporaryesisggn of the Orderly Repatriation
Programme following the announcement by the Goventraf an inquiry into
disturbances at a particular detention centre inlAP94, an increase in the re-
integration assistance which the U.K. Governmefaretl in 1994 to all those who
volunteered for repatriation, the various initigsvin 1995 from the United States to
accept asylum-seekers from Vietnam, and the lingavhich has been commenced on
behalf of many asylum-seekers from Vietnam by tppliants' solicitors, whose interest
in, and concern for, asylum-seekers from Vietnam ate detained in Hong Kong is
well-known
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This provision relates only to the dei@mibf a detainee pending screening. It does
not relate to the detention of a detainee pendingemoval from Hong Kong.
Accordingly, the legislature was not discouragingparisons over the length of
detention in individual cases in respect of detenpending their removal from Hong
Kong. Thus, in determining whether the detentioarf of the Applicants since they
were refused refugee status has been for an umaalsdime, it is legitimate to compare
his case with, for example, someone who has alrbady removed from Hong Kong,
even though the date on which refugee status wabyfirefused in his case was later.

(4) Retrospectivity

Sections 13D(1A) and 13D(1B) came infectfon 31st May 1991: see section 2(1)
of the Immigration (Amendment) Ordinance ("the 1@tinance")® The 1991
Ordinance repealed the existing section 13D(1),sadtituted for it a new section
13D(1), which included sections 13D(1A) and 13D(18&ction 1(2) of the 1991
Ordinance shows that it was not intended to ma&gase2(1) operate retrospectively.
That is because section 1(2) identified a partrcségtion which was deemed to have
come into operation prior to 31st May 1991, nanselgtion 2(3). Because there was no
reference to section 2(1) being deemed to have aotm@peration prior to 31st May
1991, the legislative intention was plainly nogiwee it retrospective effect. Accordingly,
sections 13D(1A) and 13D(1B) are not retrospedtiviheir operation.

The significance of that is this. Somehaf Applicants have been detained pending
their removal from Hong Kong pursuant to detentotlers made prior to 31st May 1991.
It is contended that sections 13D(1A) and 13D(18ndt apply to their cases: the
legality of their detention should be determinethaut reference to those sections. That
is because the opening words of section 13D(1A):rea

"The detention of a person under this sectiotl slodbe unlawful ..."

It is said that the words "under this section” shbat the factors which section 13D(1A)
requires the court to take into account relate tmlyersons detained under the new
section 13D(1) substituted by the 1991 Ordinanod,ret to persons detained under the
old section 13D(1) which was repealed.

| cannot accept this argument. It assuimatsthose who were detained prior to 31st
May 1991 pending their removal from Hong Kong couéd to be detained under the old
section 13D(1). That cannot be the case. The @lilbsel3D(1) has been repealed. Since
it has been repealed, it cannot be the statutaig lbar the current detention of those who
had originally been detained pursuant to it. Omdfgeal and its substitution by the new
section 13D(1), the persons who had originally baéeained under it must be treated as
continuing to be detained under the new section(1B[Accordingly, if they are
currently detained under the new section 13D(B néw sections 13D(1A) and 13D(1B)
must be taken into account in determining the iggaf their current detention.

19 No. 52 of 1991
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It is this argument which disposes of M&% second submission. That was that
even if sections 13D(1A) and 13D(1B) are to be makéo account in determining the
legality of the current detention of those who weriginally detained prior to 31st May
1991 pending their removal from Hong Kong, the 1@8dinance cannot retrospectively
validate the original detention if it had alreadgcbme unlawful by the date of its
enactment. That argument may be correct so fdrgoes, but even if their detention
under the old section 13D(1) had become unlawfud1st May 1991 and could not have
been retrospectively validated, the question nowhsther their new detention since 31st
May 1991 under the new section 13D(1) is lawful.

These arguments are not affected byaelB(b) of the Interpretation and General
Clauses Ordinance (Cap.1). So far as is matehia [rovides:

"Where an Ordinance repeals ... in part any ddrdinance, the repeal shall
not ... affect the previous operation of [the] @itice repealed or anything
duly done ... under [the] Ordinance so repeaféd."

That means that although the old section 13D(1)repsaled on 31st May 1991, its
repeal did not affect the previous detention urtdat section. In other words, detention
prior to 31st May 1991 was not affected by the atpéthe old section 13D(1). Section
23(b), however, does not have the effect of rendethe detention after 31st May 1991
as continuing to be under the old section 13D(1).

Ms. Li's arguments on retrospectivity g/apt limited to the 1991 Ordinance. They
related to the 1996 Ordinance as well. She contktite section 13D(1AA), which was
added to the Immigration Ordinance by the 1996 1@udce, cannot retrospectively
validate the Applicants' current detention if thetention had already become unlawful
by the date of its enactment on 31st May 1996jekctehis argument. | agree that section
13D(1AA) cannot retrospectively validate any peraddinlawful detention prior to 31st
May 1996. But | do not see why, once section 13DYL¥as enacted, detention which
had previously been unlawful could not have beedee=d lawful thereafter. That is not
infringing the presumption against retrospectividgction 13D(1AA) is not, in those
circumstances, being used to render lawful detargir to its enactment. It is being
used to render lawful detention after its enactment

THE LEGALITY OF THE ORDERS FOR DETENTION

InChung Tu Quan, an attempt was made to challenge the legalitii@briginal
orders for detention. The argument was based ofathé¢hat section 13D(1) does not
make detention mandatory. The use of the word "rsagWws that detention is
discretionary. Despite that, all asylum-seekersfiietnam are detained as a matter of
policy. The effect of that is that an asylum-sedkam Vietnam is never accorded an
opportunity to make representations as to why loalslnot be detained. That was said to

20 Emphasis added
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be a breach of the rules of natural justice. Iduleat no breach of the rules of natural
justice takes place in those circumstances, bedhassutomatic making of orders for
detention without considering the circumstancesauh individual asylum-seeker from
Vietnam was unnecessary since it would have samgadseful purpose. The Court of
Appeal upheld that part of my judgment, and a fertippeal against that part of my
judgment was not persisted in.

Ms. Li argued that the automatic makihgmlers for detention pending a
detainee's removal from Hong Kong may be unlawfub@round which was not
advanced irChung Tu Quan. When an order for a detainee's detention pendmg hi
removal from Hong Kong is to be made, regard shbeltiad to all relevant
circumstances. One of those circumstances wasibieece of arrangements for the
repatriation to Vietnam of asylum-seekers who wefesed refugee status. The absence
of such arrangements would have been a factor vih&irector had to take into
account. Since he made orders for detention inyesase, it could be presumed that this
was not a factor which he took into account.

| do not believe that this argument ismpo the Applicants on the facts. Since
March 1989, there have been arrangements for gagriation to Vietnam of asylum-
seekers who were refused refugee status. That Was the Voluntary Repatriation
Scheme was put in plaéeFor reasons which | shall explain in a momenguéh
considered the cases of only 12 of the ApplicaBits.] should be very surprised indeed if
any of the 915 Applicants who were still in Hongrioon 23rd January had had orders
for their detention pending their removal from Hdfaong (as opposed to orders for their
detention pending their screening) made prior taddd 989. | should add that even if a
handful of the 915 Applicants had had orders feirtbetention pending their removal
from Hong Kong made prior to March 1989, my viewtba availability of the argument
to them would be no different. Those orders wowdenbeen made at a time when it
must have been plain that arrangements for thpatration to Vietnam would be put in
place in the near future.

THE CURRENT PROCEEDINGS

Originally, there were 1,379 detaineegpptting to apply for writs ohabeas
corpus for their release. It was discovered that threthem had been included twice in
the application. Accordingly, the number of detamapplying for their release was
1,376.

The application for their release firabe before me on 13th November 1996. The
application was madex parte. | adjourned the application to 19th Novembertesd t
notice of it could be given to the proposed Respatal The Applicants' advisers had
always accepted that it would not be possible tser individually the cases of all the
Applicants. Their suggestion was that the casest@ndful of the Applicants be heard
and determined first. Those Applicants would beepsesentive as possible of any sub-

21 Chung Tu Quan, p.576G
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groups which might exist amongst them, becausaithevas to enable the decisions in
the cases of these Applicants to be as reliabladegs was possible to the likely
outcome of the cases of the other Applicants. ¢énetvent, 12 test Applicants were
selected by the parties, and that was reflectédeorder | made on 19th November. |
directed that the hearing of the applications okth12 Applicants should take place first,
and | adjourned the hearing of the applicationthefother Applicantsine die.??

Three of these 12 test Applicants havenbepatriated to Vietnam since these
proceedings were commenc@diccordingly, | gave leave for the applications faits
of habeas corpusin their cases to be withdrawn. However, it hasistien necessary for
me to consider their cases. Since they were sedlestéest Applicants to represent
particular sub-groups, a failure to deal with tlegises would have denied to those sub-
groups decisions which it was hoped would applthem.

The proper respondent in an applicatayrafwrit ofhabeas corpusis the person
on whom the proceedings are to be served. Ord2$2) mequires the proceedings to be
served "on the person against whom the writ is Bbagon such other persons as the
judge may direct". | made no direction as to wh®phoceedings should be served on.
Clearly, the writs are sought against the Superiteats of the various detention centres
in which the Applicants are being held, and thakesathe 2nd-6th Respondents proper
Respondents in these proceedings. HowevedR, ¥in The Earl of Crewe ex p. Sekgome.**
it was said "that the writ may be addressed topargon who has such control over the
imprisonment that he could order the release optdrsons”. | believe that to be a sound
basis on which to proceed. Accordingly, the Dire@ca proper Respondent to these
proceedings: since she makes the orders for detentithe first place by authorising the
detention of the detainees, she has the powedtr ardetainee's release from detention
if she chooses.

HARDIAL SINGH PRINCIPLE (i): PROSPECTS FOR REMOVAL

Principle (i) of thélardial Sngh principles limits the power of detention to such
time as is reasonably necessary to effect therdetai removal from Hong Kong. That
focuses on what the prospects for the detaineesva from Hong Kong really are. If
there is no reasonable prospect of their remoweah fifong Kong in the foreseeable
future, the time which is reasonably necessaryfexetheir removal has expired and
they are entitled to be released.

2 The 12 test Applicants were: Chieng A Lac (A1)uMen Hai Lam (A4), Nguyen Thi
Bich Huong (A15), Vu Van Phan (A55), Nguyen Van mhgA336), Vu Ngoc Tinh
(A526), Chau Ngoc Kiu (A687), Phung Ngoc Thin (A36Mai Thi Lan (A909), Ly Vi
Vien (A954), Ly A Cuu (A1122) and Hoang Thi KienX379). | trust that | will be
forgiven for referring to them for convenience ak-A1379

23 A4, AG87 and A1379

2411910] 2 KB 576 at p.592
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For this purpose, it is necessary tarystish between those who have not been
cleared by the Vietnamese authorities for returdisinam and those who have been
cleared but who have not yet been returned. A dlegais treated as having been cleared
if the Immigration Department has been informeddgh the UNHCR that the
Vietnamese authorities have agreed to accept tiande's return to Vietham. However,
it does not follow that a detainee who has not lmeared has been refused for return by
the Vietnamese authorities. It may be that hisigaers are still being processed. Nor
does it follow that a detainee who had at one ta@en cleared, but whose clearance was
subsequently withdrawn, has been refused for rdiyihe Vietnamese authorities. It
may be that the Viethamese authorities decidedhisatlearance was premature, and
they wished to make further inquiries before petingthim to be returned. That is not an
infrequent occurrence. By the same token, it de¢sallow that a detainee who has been
cleared, but whose return to Vietham has not béented, will necessarily be returned.

It may be that a detainee is simply being keptiwgitor a suitable flight. It may also be
that the Vietnamese authorities are having sedoowlghts about his return. But it may
also be that they have decided not to accept tusmebut have failed to tell the
Immigration Department that.

Accordingly, there are four categorieslefainees still in Hong Kong:

(a) Those who have recently been cleared for returretiddr their detention
is rendered unlawful by virtue of principle (i) thfe Hardial Sngh
principles depends on how soon they can be putfbghéto Vietnam.

(b) Those who were cleared for return some time ag@iteustill awaiting
their return. Whether their detention is renderelwful by virtue of
principle (i) of theHardial Sngh principles depends on what the reason is
for the delay in their return.

(c) Those who have not yet been cleared for retfnether their detention
rendered unlawful by virtue of principle (i) of thardial Sngh principles
depends on what the reason is for their clearaacgyhwvithheld, whether
it is likely that they will eventually be cleareahd if so, when, and how
soon thereafter they can be put on a flight to Naet.

(d) Those who have expressly been refused for retureir Betention would
be unlawful because there is no reasonable prosp#ntir removal from
Hong Kong in the foreseeable future. | assume #spBndents' case to
that no detainee in Hong Kong falls into this catggecause all those
whose return has been expressly refused by theafret¢se authorities
have now been released from detention.

It will be necessary, of course, for melétermine these factual issues in relation
to the cases of the individual test Applicants. Bsltould comment on the general
evidence relating to those in category (a), andréiqular problem with those in category
(c). So far as category (a) is concerned, the nuwiights and the size of the aircraft
have meant that between December 1995 and Apré 4B8ut 150 detainees a month
could be returned under the Orderly RepatriatimgRrmme. That increased to about
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600 a month in May 1996, and to about 1,000 a mon@ctober 1996. However, well
over 11,000 detainees were cleared for returnamthe months from October 1995 to
June 1996. | appreciate that this included those wre being returned under the
Voluntary Repatriation Scheme. Despite that, thaler of people capable of being
returned did not, on the face of it, match the nend§ people being cleared for return. It
was therefore likely that a backlog would be bugt This explains why there are so
many people still in detention despite having beleared for return, though | accept that
it is unlikely to account for the non-return of @mg who was cleared for return prior to
1996.

So far as category (c) is concernedgtieone particular group of people who
require to be considered separately. They are tvbseare not regarded by the
Vietnamese authorities as being Viethamese nasottas not disputed that the
Government of Vietnam's policy is not to acceptriter repatriation. The problem is in
determining whether particular detainees who mightegarded as non-Vietnamese
nationals by the Vietnamese authorities will intflae accepted.

Broadly speaking, there are two diffi@st First, the Viethamese authorities are
reluctant to reveal what criteria they take intoamt in deciding whether a detainee is to
be classified as a Vietnamese national. When MoyGting Ta> has tried to found that
out from Vietnamese immigration officials, he hasdd to get a definitive answer. For
what it is worth, he was told on one occasion tfiathamese identity cards are only
issued to Vietnamese nation&ls.

Secondly, whatever the criteria are,ghigrsome evidence that either those criteria
or the policy itself is not being applied consiskenFor example, an alien living in
Vietnam is required to have a Foreign ResidentmPe&vhich is renewable annually.
Many of those detainees who were refused cleadaytiee Vietnamese authorities, or
whose clearance has been withheld, on the bagdithénawere non-Vietnamese nationals,
either hold such permits themselves, or are refatgersons who hold such permits. The
inference is that if a detainee or a member ofdnsly holds such a permit, he will not
be regarded by the Vietnamese authorities as aafi@se national. On the other hand,
there are a large number of detainees who haverbeepatriated to Vietnam, despite the
fact that they have asserted that they or membehen family have held alien
documents (which | take to mean Foreign Resid®atsits). Indeed, of the 234
Applicants who have made that assertion, 127 hisgady been repatriated, and that
includes 75 who claimed to have such permits theyaseMoreover, the three detainees
whose release | ordered@hnung Tu Quan, on the basis that there was no reasonable
prospect of them being returned to Vietnam bectuséssue to them of Foreign

%> The Assistant Director of Immigration and Headhsf Vietnamese Refugees Branch
%% His informant was the Divisional Head of the Vi@imese Immigration Department
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Resident's Permits meant that they were regardadra¥ietnamese nationals, have all
been cleared for return to Vietn&fh.

There are three possible reasons whyrasts who have, or whose relatives have,
Foreign Resident's Permits might have been accéptedpatriation:

() the Vietnamese authorities were unaware efttbe facts, and would not
have permitted them to return had they known abimitssue of such
permits to them or their relatives;

(i) even if the authorities were aware that particditainees or their
relatives had been issued with such permits, thesisf such a permit is
not regarded as conclusive on the question of mality;

(i) even if the issue of such a permit is regardedaslasive of non-
Vietnamese nationality, the policy of not acceptiag-Vietnamese
nationals is not being applied consistently.

| do not think that reason (ii) is a is@t possibility. What does the issue of a
Foreign Resident's Permit do if it does not leggerthe stay in Vietham of someone who
would otherwise not be permitted to reside in Vaem i.e. a foreign national?
Accordingly, the reason why so many detainees whahose relatives, have been
issued with Foreign Resident's Permits have beespéed for repatriation can only have
been for reasons (i) or (iii).

InChung Tu Quan, a check was made of 50 random files of persorswsdre
Chinese by ethnic origin and who had been accdpte@patriation to Vietham. Four of
them were found to have Foreign Resident's Perimithe circumstances, it was
contended that any policy on the part of the Gowemt of Vietham to refuse the
acceptance of persons who it regarded as non-Vietsa nationals was not being
consistently applied. | rejected that argumenthenltasis that it was possible that in those
four cases the Viethamese authorities could haga lgmorant of the true facts.

| do not think that | can now be so dissive about the suggestion of lack of
consistency. The very large number of Applicant® Whve been repatriated despite they
or their relatives having been issued with whay th@ve asserted to be Foreign
Resident's Permits strongly suggests that at $smsé of them must have been cleared
for return despite the Vietnamese authorities kmgwhat such permits had been issued
to them. The evidence before me, and | find, i$ tia Vietnamese authorities look at
each detainee on a case-by-case basis. In thasensitances, the only conclusion that |

%" The supreme irony is that having reserved judgrimetitis case on 27th January. | was
later that day faced with an emergency applicatyptwo of them, including the
eponymous Tan Te Lam, to grant them leave to ajoplypdicial review of the decisions
refusing to accord them refugee status, and toaiaghe Director from removing them
from Hong Kong in the meantime: sBbung Hoan v. The Director of Immigration

(HCMP 288/97)




-21-

can safely draw is that it is more likely than tiwdt the policy of not accepting detainees
who are non-Vietnamese nationals for repatriatsonat being consistently applied.
Accordingly, | simply cannot tell whether any oeth07 Applicants who have asserted
that they or their relatives were issued with FgmeResident's Permits and who were still
in Hong Kong on 23rd January are likely to be aeédor return to Vietnam.

In these circumstances, the Respondaves $atisfied me that there_is a prospect
of those detainees being cleared for return tondiet In other words, until the
Vietnamese authorities have expressly refuseddepdd¢hem, there is a prospect of them
being removed from Hong Kong at some time in tharki The question is when. There
is, I think, no doubt that the pace at which thetlamese authorities are now processing
the particulars has increased quite dramaticallyeéd, a Vietnamese interviewing team
of senior officials came to Hong Kong at the begigrof December to interview those
detainees for whom clearance had not yet been garehanother team arrived in
January. These circumstances lead me to conclati¢hth Viethamese authorities will
soon be deciding whether to accept them back. Alaegly, there is every prospect of
decisions being made in the near future as to venétiey should be cleared for return to
Vietnam, and there is, therefore, a prospect ahtbeing cleared for return then. For that
reason, but subject to the examination of the cafséhee individual test Applicants, |
have concluded that the time which is reasonabtgssary to effect the removal from
Hong Kong of this group of detainees has not yeired.

HARDIAL SNGH PRINCIPLE (ii): LENGTH OF DETENTION

Principle (ii) of thédardial Sngh principles requires a detainee to be released from
detention when his removal from Hong Kong canncadt@eved within a reasonable
time. That focuses on whether the length of timeich he has been in detention has
been unreasonable. This was the issue describ#aBrivy Council infan Te Lam as
"the length of detention issue".

InChung Tu Quan, | described the length of time which the Applicaimtshat case
had been in detention as "truly shocking". | chmased it as being, at first blush, "an
affront to the standards of the civilised societyich Hong Kong aspires to be". However,
in relation to the period of detention pending tlsereening, the length of their detention
had to be seen in the context of the enormous yresen the Immigration Department
to screen the huge number of asylum-seekers whe taong Kong in 1988-1989. In
relation to the period of detention pending themoval from Hong Kong, the fact that
the Applicants had either never volunteered foateation or had reasonably been
believed to have withdrawn their applications foluntary repatriation could not be
ignored. Accordingly, the speed with which they Iddoe repatriated to Vietham was, to
all intents and purposes, out of Hong Kong's hamdking all these logistical constraints
into account, as sections 13D(1A)(a) and 13D(1A)ouired me to do, | was unable to
conclude that their detention had been for an wareable time.

That finding was not addressed by therCaiuAppeal inTan Te Lam, because the
Court of Appeal took the view that thtardial Sngh principles did not apply to the
statutory regime under Part ll1A of the ImmigratiOGmndinance. Nor was it addressed by
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the Privy Council infan Te Lam, because the Privy Council decided that the Applis'
detention had become unlawful on other grounds. évew the Privy Council approved a
major component of my thinking when it expresseziiew that "the failure to apply for
voluntary repatriation is a factor of fundamentapbrtance in considering whether, in all
the circumstances, the detention is reasonable".

All but one of the test Applicants haweeh detained for many ye&fsTheir
periods of detention range from 74 to 103 months.fBe of them have never applied
for voluntary repatriatiorl; and another four only applied for voluntary readion in
19963 One of them only applied in 1985and although the final test Applicdht
applied for voluntary repatriation at least thneeets (the first time being in 1992), he
either withdrew his application subsequently gagl to have refused to be transferred to
the detention centre reserved for those who hagahteéred for repatriation. The failure
of these 11 Applicants to apply for voluntary rejadion at all or only after they had
been in detention for many years has meant thifiinrespect their cases are not
distinguishable from the Applicants @hung Tu Quan.

For the reasons which | shall be givifgew | come to principle (iii) of thilardial
Sngh principles, and subject to the consideration ofitiskvidual cases of the test
Applicants, | do not believe that the immigratiartteorities in Hong Kong have been
responsible for the delay in repatriating detairteégietnam. It is unnecessary for me to
repeat in this judgment the logistical constramksch caused me to reach the conclusion
which | did inChung Tu Quan. When you are dealing with such a massive influx o
asylum-seekers, exceptional considerations applghdse circumstances, it is sufficient
to me to state that even though we are now twosyaar | am unable to conclude, having
regard amongst other things to the factors whichiees 13D(1A)(a) and 13D(1A)(b)
require me to take into account, that the detergfcany of the test Applicants has been
for an unreasonable time.

HARDIAL SINGH PRINCIPLE (iii): ALL REASONABLE STEPS

Principle (iii) of thedardial Sngh principles requires the Director to take all
reasonable steps within her power to ensure tleadetainees' removal from Hong Kong
is achieved within a reasonable time. It is conéghthhat in four respects the steps which
have been taken to effect their removal have net loé¢ the standard required. Reliance
is placed on the absence of any scheme for nomiesus prior to November 1991, the
delay in sending particulars to Vietham once thée@ly Repatriation Programme was
established, the nature of the particulars whicrevgent, and the manner in which the
particulars were sent. | will deal with each ofdaeomplaints in turn.

%8 |bid., p.576G

9 The exception is A1379, who did not arrive in Hdtmng until May 1995
30 A15, A55, A526, A687 and A867

3L A1, A4, A954 and A1122

32 A909

33 A336
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(i) Prior to November 1991. It will becadled that although the Voluntary
Repatriation Scheme has existed since March 188%0tderly Repatriation Programme
was put in place only in November 1991. It is codted that no steps were therefore
taken prior to November 1991 to remove from Hongé¢(those detainees who were
unwilling to volunteer for repatriation. That istramrrect. The unchallenged evidence
before me is that a group of 51 asylum-seekersheaaonot volunteered for repatriation
were unilaterally returned to Vietnam by the Goweent of Hong Kong in December
1989. A similar group of 23 asylum-seekers who haidvolunteered for repatriation
were returned to Vietham under the auspices oUtREICR in December 1990. Both
these actions attracted international criticismthimse circumstances, there can be no
valid criticism of the authorities in Hong Kongdeciding to wait until such time as a
bilateral agreement with the Government of Vietrfanthe return of non-volunteers was
in place.

(il)_The date of the submission of thetigalars. Although the Orderly
Repatriation Programme was put in place in NoveriiB81, it took a long time for the
personal particulars of those who were to be reinmder the Orderly Repatriation
Programme to be sent to the Vietnamese authofatrdbem to process. For example, all
of the six test Applicants whose particulars weset $0 the Vietnamese authorities under
the Orderly Repatriation Programrfidad their particulars sent in 1993 and 1994, even
though four of therft had been refused refugee status in 1989 and T9@0.
Respondents say that this delay was unavoidahkevd no reason to doubt that. |
referred inChung Tu Quan®® to the fact that the particulars of large numlérdetainees
could not have been submitted at the same timieéorthat the Viethamese authorities
(who have a staff constraint problem) would be spedn For that reason, the submission
of particulars had to be staggered.

It was contended on behalf of the Appiisathat one would have expected the
order in which the particulars were submitted titofe the same order in which the
detention orders pending removal were made. An exaion of the dates on which the
particulars of some of the test Applicants werensitted shows that the particulars were
not submitted in that order. As it is, there isavidence before me as to the criteria
which determined the order in which particularseveubmitted. As il€hung Tu Quan,
the Director has not been pressed to identify tmigration Department's criteria. Had
she been pressed to do so, | suspect that | wael tequired her to, even though the
Respondents were reluctant to do so at the tin@hohg Tu Quan. However, since the
Director has not been pressed to do so, | am mpigped to assume that unfair criteria
have been adopted or that the criteria which haes ladopted have not been applied
fairly or consistently.

| should add that this view is not aféetby the little | know about the system of
priorities agreed between the Governments of Viataad Hong Kong when the Orderly

34 a4, A15, A55, A336, A526 and A867
35 a4, A15, A55 and A336
% |bid., p.578G
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Repatriation Programme was agreed. That provided'ttouble backers" (i.e. those who
had already been repatriated to Vietham under tilanfary Repatriation Scheme but
had returned to Hong Kong) would be returned faet that those who arrived after the
Orderly Repatriation Programme was in place woddiurned next. What | do not
know is the order in which the particulars of nanitdle backers who arrived before
November 1991 are submitted. All but one of thé Agmplicants’ come into that
category.

(i) The nature of the particulars. Foliing the introduction of the simplified
procedure in March 1995, the particulars of dewsrtigave been submitted to the
Vietnamese authorities in a form devised by thenémese authorities. In that form,
there is a specific box for recording the detaihet@sic origin and nationality. The
practice of the Immigration Department is simplytd down "Viethamese" in that box.
That practice is criticised by the Applicants.dutd have caused delay in the processing
of the particulars by the Viethamese authorities.

| cannot go along with this criticism. Whthe form was devised, the Immigration
Department suggested that this box be deletedsdtee of a detainee's ethnic origin or
nationality would have been the detainee himsal, the Immigration Department would
have had no way of checking whether the claiméefdetainee to a particular ethnic
origin or nationality were true. | have no reasomdoubt Mr. Choy's assertion that the
Vietnamese authorities appreciated this difficudtyd indicated that it did not matter if
this information was not obtained. In those circtanses, the Immigration Department
has adopted the course of least resistance byyspoting down "Vietnamese" in the
box. There is no evidence that this practice capseblems for the Vietnamese
authorities. To the extent that their willingnessatcept detainees was dependent on their
ethnic origin or nationality, those were matterdahitthe Viethamese authorities were
going to check for themselves.

In addition, it is said that on a numbg&occasions, the particular submitted to the
Vietnamese authorities were wrong. To the exteditttiat caused the processing of their
particulars to be delayed, that delay is attriblgtéd the Immigration Department,
provided that the Department knew or should haabsed that the particulars were
wrong. It is said that in many cases the Immigrafbepartment should have realised that
the particulars submitted to the Vietnamese auilesrivere wrong because they were
contrary to what was recorded on the Immigratiopdament's own files. | shall have to
deal with that criticism when | come to the caskethe individual test Applicants, though
the criticism should be approached with some cautidter all, it does not necessarily
follow that because the particulars submitted wen@ng in a particular respect, therefore
the processing of those particulars was delayed.

(iv)_The submission of the particularkeTpractice of the Immigration Department
was to send the particulars of detainees in batdiesse batches varied enormously in
size. Some related to only 30 or so detaineesgvdtiiers included the particulars of up

3" The exception is A1379
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to 2,000 detainees. Moreover, in an attempt tesad® Viethamese authorities,
particulars of 2,280 detainees were submitted imeddoer 1996. Those particulars had
all been sent before. What was different was they tvas sub-divided according to the
area in which the detainees had lived. The critici¢hich is made is that by sending the
particulars in batches, the particulars of somihefdetainees were not sent until the
particulars of all the detainees to be includethat batch had been obtained.

I am not impressed with this criticisnieFe is no evidence that the submission of
the particulars in batches delayed the individuatpssing of the particulars. | say that
because there is no evidence that there was antitar the Vietnamese authorities had
finished processing the particulars which they fetived and were awaiting the
submission of further particulars. Provided that $skaff who had been allocated to the
task had a full workload in dealing with the pragiag of current particulars, the fact that
the particulars of some detainees could have bemtrearlier if the batches had been
smaller is immaterial.

In conclusion, therefore, without lookiagindividual cases, | am satisfied that the
Director has taken all reasonable steps withirpbigser to ensure that the detainees'
removal from Hong Kong is achieved within a reasd@éime. That is not to say that all
reasonable steps were taken in every individua,cawd | shall have to return to the
issue when | consider the cases of each of thédgsicants.

THE BILL OF RIGHTS

That, then, deals with whether the debendf the Applicants in general has
become unlawful (or would have become unlawful they not been repatriated to
Vietnam) by reason of thidardial Sngh principles. | now turn to the contention that
their detention has been, or has become, unlawfuédson of the Bill of Rights. The
legality of the detention is attacked on three fsothe conditions in which the
Applicants are being detained, the length of tiheythave been in detention and its
indefinite nature, and the reasons why the deteriders were made. The Articles in the
Bill of Rights principally relied on are Arts.3,5(&nd 6(1). The material part of Art.3
reads:

"No one shall be subjected to ... cruel, inhumiadegrading treatment.”

The material part of Art.5(1) reads:

"Everyone has the right to liberty ... of pershio. one shall be subjected to
arbitrary ... detention."

The material part of Art.6(1) reads:

"All persons deprived of their liberty shall bedated with humanity and with
respect for the inherent dignity of the human perso
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Arts.3 and 5(1) are relied on to challenge thellggaf the detention on the basis of its
length, its indefinite nature and the reasons whyas ordered. Arts.3 and 6(1) are relied
on to challenge the legality of the detention amltlsis of the conditions in which the
Applicants are being detained.

Mr. Nicholas Bradley for the Respondartgued that the Bill of Rights has not
been engaged in this case. That is because thefBights is said not to apply to
persons who are detained pursuant to the powefsrced by section 13D(1). The source
of that argument is section 11 of the Hong Kong &iRights Ordinance (Cap. 383)
("the BORO") which provides:

"As regards persons not having the right to eater remain in Hong Kong,
this Ordinance does not affect any immigrationdigion governing entry
into, stay in and departure from Hong Kong, ordpelication of any such
legislation."

Mr. Bradley contended that section 11 applies beedioe Applicants did not have the
right to enter and remain in Hong Kong, and thatrtdetention amounted to the
application of immigration legislation, namely timemigration Ordinance, which
governs their "stay in ... Hong Kong".

| reject that argument. | can see howiieed 3D(1) can in a general sense be said
to relate to the length of their stay in Hong Kargl the conditions in which they are
confined while they remain in Hong Kong. But therdibstay" has a special meaning in
the context of immigration legislation. It is usadconjunction with the conditions with
which an immigrant has to comply if he is permittedemain in Hong Kong. Section
13Ais a good example. It is headed: "Special domh of stay regarding Vietnamese
refugees”. Having identified the circumstances imcl refugees from Vietham may be
permitted to enter Hong Kong, it then identifies tonditions with which they must
comply if they are permitted to remain in Hong Koiige phrase "conditions of stay"”
includes matters such as the length of time in tvkhe immigrant is permitted to remain
in Hong Kong, or the place where he is to residdente remains in Hong Kong, or any
limitations on his activities while he remains ioh{) Kong, such as working or studying.
The phrase "conditions of stay", however, doeg@late to detention pursuant to the
power to detain. That is not a condition of staghwvhich the immigrant has to comply if
he is permitted to remain in Hong Kong. Those pesd4o whom the power of detention
relates are persons who by definition are not gtherright to remain in Hong Kong. The
power of detention is conferred so that they caddiained while a decision is being
made as to whether they should be permitted toiremdlong Kong as refugees, and if
not, pending their removal from Hong Kong.

It follows that since the Applicants' eletion does not amount to the application of
legislation governing their "stay" in Hong Kongggen 11 does not exclude the
operation of the Bill of Rights in their casesréaching this conclusion, | have not had to
rely on the principle of statutory construction alinrequires provisions which limit
fundamental rights and freedoms to be narrowly taed. The proper construction of
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section 11 is, | believe, apparent without the nieedesort to such an aid to
interpretation.

THE ARBITRARY NATURE OF THE DETENTION

There are three features of the Appli€aihgtention which are said to render their
detention arbitrary:

(i) The detention orders made under section 1Bdére indefinite in the
sense that at the tintieey were made, the Director did not know how |
they would last. They would last for as long a®dk for a decision to be
made as to whether the detainees should be grantetlsed refugee
status, and if they were refused refugee statugssfdong as it took to
effect their removal from Hong Kong.

(i) In the events which have occurred, the detentighefpplicants has
lasted for a very long time.

(iif) Deterrence, security and public opinion were tlasoas why the
detention orders were made. Those were the regbaersinChung Tu
Quan for the policy of automatic detention under 13Dg@r)d those
reasons have not changed since then. They haverebemsively and
clearly been stated by Mr. Choy as follows:

"l would be failing in my duty to the governntgtie legislature and the
residents of Hong Kong if | were to release illeigaigrants to live and
work in Hong Kong thereby encouraging a furtheluxfand causing
public outcry. The objectives of the detention pplis resettlement or
repatriation as appropriate in accordance withrivatgonally agreed and
accepted arrangements .... These objectives weuldibtrated if persons
who have been found not to be refugees are toléased to live and
work in the community. We would in those circumstag have lost
control de facto over immigration into Hong Kongrfr Vietnam. If the
effectiveness of the detention policy is not presdror is perceived as
being not preserved, it would provide a magnetfounlimited invasion
from Vietnam. Furthermore, it would not be accef#db the residents of
Hong Kong and would cause security and public opdeblems. Hong
Kong is already overcrowded with some of the dersesas of populatic
in the world. It is already the focus for massilegal immigration from
China with whom the population here has closedfdamily and kinship
a problem which is dealt with rigorously by detentand removal of
illegal immigrants. Any departure from its pronoadaetention policy in
terms of illegal immigrants from Vietnam would beverely criticised
and would lead to resentment and public outgfy".

% para.39 of 1st affirmation of Choy Ping Tai
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Does the cumulative effect of these fectender the detention of the Applicants
arbitrary? Without the benefit of authority, my eéan would have been that the
Applicants' detention was far from arbitrary. Therd/"arbitrary” suggests something
whimsical or capricious, something for which on@ldmot give a sensible reason if
asked. The reasons for the policy of automatiaddiyaining the Applicants are neither
whimsical nor capricious. People may argue overthdrehe policy is really necessary
or desirable, but the policy cannot be criticisadlte basis that it does not make sense.

But suppose the word "arbitrary” has anneg other than the one which | have
attributed to it. Suppose that, in the contexthef Applicants' detention, it means
"unjustifiable”. Even then, without the benefitanfthority, | would have concluded that
the Applicants' detention, albeit for periods whaduld not have been identified when
the orders for their detention were made, and eaoshy prolonged though it has been,
was justified for the reasons which Mr. Choy givdis language is sufficiently clear to
make it unnecessary for me to attempt an improvéwfeah

There is one authority from overseas Wwhicave found helpful. It comes from the
United States. There, the courts have been facddproblems similar to those raised by
asylum-seekers from Vietnam. In the early 1980s sth-called Freedom Flotilla carried
about 125,000 Mariel Cubans to Florida. OrdergHeir deportation to Cuba were made
in respect of many of them. However, in a numberasies, their deportation could not be
put into effect because Cuba refused to take thask, land no third country was
prepared to accept them. In the meantime, they kegein detention unless the
Attorney-General exercised his discretion to gramigration parole. His power to do so
was exercisable only for "emergency reasons" ancefisons declared strictly in the
public interest. IBarrera - Echavarria v. Rison,* it was argued that detention in these
circumstances violated rules of international lakial prohibited "prolonged arbitrary
detention". The U.S. Court of Appeals rejected #dngument. On the assumption that
such a rule of international law existed, and anfthrther assumption that the domestic
courts of the United States were bound by it, is Wald that the rule was not violated.
The detention was not arbitrary "because parolesihes are made according to specific
criteria and reviewable by Courts".

In Hong Kong, the Director does not hameexpress power to grant immigration
parole. She does not need it. That is becausedvezrio make an order for detention
under section 13D(1) is discretionary. She doeshawve to make such an order if she
does not want to. However, since the exerciseaifdtscretion always involves the
making of orders for detention for reasons of pglitis necessary to see whether there
are any other checks and balances in our systewutater any abuse in the exercise of
that discretionary power. There are. Herdial Sngh principles constitute the checks
and balances recognised by our system of law tepteabuse of the exercise of a
statutory power of detention. Indeed, Hhardial Sngh principles are far wider than the
limited power to grant immigration parole conferi@dthe Attorney-General of the
United States. ThElardial Sngh principles represent a comprehensive and coheoelet ¢

%9 44 F.3d 1441 (9th Cir.1995)
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for ensuring that the detention of an asylum-seekeot, and does not become, arbitrary.
They also represent a sufficient and satisfactegymne for determining whether, by
reason of its length and purpose, the detenti@anaisylum-seeker in Hong Kong
amounts to cruel, inhuman and degrading treatment.

CAMP CONDITIONS

The Applicants' case is that the cumwuagiffect of the conditions in the detention
centres in which they are detained, coupled wighuhcertainty as to when they are
going to be released, constitutes "cruel, inhumrasegrading treatment”, and necessarily
means that they are not being "treated with humamt with respect for the inherent
dignity of the human person”. Keeping childrenuiels conditions means that they are
not accorded "the right to such measures of prioteeis are required by [their] status as
a minor": Art. 20(1) of the Bill of Rights.

The initial question which arises is wiegtthis argument can be mounted at all in
habeas corpus proceedings. The traditional view is tiabeas corpus cannot be used to
attack the conditions of detention when someotegally detained® Mr. Philip Dykes,
who argued this part of the case on behalf of thplidants, pointed out that the majority
of the reported cases in which the traditional vieas been expressed deal with persons
who are serving sentences of imprisonment, andmatate ones at that. He contended
that the traditional view does not apply to thos®ware detained pursuant to
administrative orders for their detention.

| am sceptical about the correctnestaf argument. An application for a writ of
habeas corpus seeks the release of the detaimee&tention. It does not seek his
release from a particular form of detention. Onftee of it, therefore, habeas corpus is
concerned with the fact of his detention, and hetdonditions in which he is detained.
The fact that the conditions in which the detaiiseggetained are unlawful does not make
his detention unlawful. The remedies which a detaihas in those circumstances were
summarised iR, v. Deputy Governor of Parkhurst Prison ex p. Hague.*! They do not
include his release from detention ltwbeas cor pus.

However, it is open to the legislaturgtovide that the detention of a detainee
may become unlawful by reference to the conditionghich he is detained. It is here
that Mr. Dykes is, | believe, on stronger grountaflis because the legislature has
provided for the conditions in which those who de¢ained under section 13D(1) to be
taken into account in determining whether theiedgon is lawful. The opening words of
section 13D(1A) are:

“0 See Sharp,The Law of Habeas Corpus', 2nd. ed., pp. 151-155
41[1992] 1 AC 58 at p.166 E-per Lord Ackner
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"The detention of a person under this sectioti sloébe unlawful by reason
of the period of the detention if that period iagenable having regard to all
the circumstances affecting that person's detention

The words "all the circumstances affecting thaspeis detention" are, in my view, wide
enough to include the conditions in which he isagetd. Accordingly, the conditions in
which a detainee is detained can render his detentilawful, but only to the extent that
those conditions mean that the period of time inctvine has been in detention has
become unreasonable. The true question, theresomet whether the conditions in which
the Applicants are detained is unlawful. The quests whether the nature of those
conditions is such that it has rendered their deterunlawful having regard to the length
of time that their detention has lasted.

It is said that ifian Te Lam the Privy Council went further:

"The court should construe strictly any statutomvision purporting to allov
the deprivation of individual liberty by administiree detention and should be
slow to hold that statutory provisions authorisenadstrative detention for
unreasonable periods or in unreasonable circunesatfc

The argument is that the words "in unreasonabteicistances” brought in the conditions
in which the detainees are detained. | disagreis. Jdssage was in that part of the
judgment headed "Theardial Sngh Principles”. The reference to "unreasonable
periods” was a reference to principle (ii) of thardial Sngh principles. Accordingly,

the reference to "unreasonable circumstances" wefegence to the othétardial Sngh
principles. It was not a reference to circumstarmeéside those principles.

| should refer to one further argument. Blykes contended that there is an
additional route by which detainees can rely oncthraditions in which they are being
detained to secure their release in habeas corpusequlings. An order for detention can
be challenged ihabeas corpus proceedings on the ground\Wednesbury
unreasonablene$dlt is therefore said to be open to the Applicaatshallenge in these
proceedings the legality of the orders for detentiade in their cases on the basis that it
wasWednesbury unreasonable for the Director to make such ordédrs knew the
conditions in which the Applicants would be detainand if those conditions constituted
a violation of rights protected by the Bill of Righ That argument would only be open to
those Applicants who had orders for their detenti@de after 8th June 1992, which was
when the BORO began to affect any acts authoriggtdlmmigration Ordinanc¥.
However, from this argument, it is an easy stegaipthat it is open to the Applicants to
challenge in these proceedings the legality of tbemtinued detention on the basis that it

“2 |bid., p.873F

“3R. v. Governor of Brixton Prison ex p. Mehmet [298 QB 1 at p. 10, approved by
the House of Lords in Armah v. Government of Ghd®%8] AC 192 at p.233

4 Section 14(2) of, and the Schedule to, the BORO
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is Wednesbury unreasonable for the Director not to authorise ttevApplicants' release
from detention on the footing that the conditiomsvhich the Applicants are now
detained infringe the Bill of Rights.

| have not reached any firm conclusionghos ingenious argument, which
emerged during Mr. Dykes' reply and which Mr. Beadtlid not therefore address.
However, for present purposes, | shall assume pwitbeciding, that the argument is
correct.

Against this background, | turn to comsithe actual conditions in which the
Applicants are being detained. On that topic, lehesad at my own pace a large number
of materials® | described some of them in the ruling | deliveced9th January. They
include accounts of life in the detention centeeg] the effect which the conditions have
on detainees. | have also read the affirmatiorieade of the Applicants and of other
detainees which address this issue. They spediemfdwn experiences, and the impact
which the conditions have on their lives. They mp&gnant reading. At times, one
cannot fail to be moved. The misery they feel atrthlight comes through loud and clear.
But it is important to remember that much of whatiges that misery is the fact of their
detention, rather than the conditions in which theybeing detained. It is the
consequences of the latter which | am addressitigsmpart of my judgment, not the
former.

For the record, | should state that atghrties' invitation, | was shown round two
of the detention centres, High Island Detentiont@&eand the section of Whitehead
Detention Centre reserved for detainees who hapkegifor voluntary repatriation. In
evaluating what | have read and observed, | hameebtovo things in mind:

(i) It would not have been right for me to assess timelitions in which the
Applicants are detained by reference to westemdstas. | have to bear in
mind the social, cultural and economic conditiamsvhich the Applicants
grew up. When it comes to the assessment of condifor detainees, there
are no absolute standards. Conditions which mayab&h for one group of
people may not be harsh for others.

(i) The physical conditions in the detention centresadaviously of primary
importance but they do not tell the whole story.a@ssessment of the
conditions involves taking into account, not merdégy accommodation, the
food and the sanitary arrangements, but also thititss which are
available - educational amdcreational, medical and dental, counselling
policing.

Although there may be no absolute statgjdhere are certain internationally
recognised minimum standards below which the canditshould not be allowed to fall.
Those standards are the Standard Minimum Ruleféofreatment of Prisoners adopted

45 Exhibited to the 1st affirmation of Robert Brook
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by the United Nations in 1957. Some of those Rregé&se to those detained in
administrative detention rather than prisons. Hevgel is necessary to treat those Rules
with caution. Although they purport to set out miim standards, they aim to achieve
much more. For example, Rule 14 provides:

"All parts of an institution regularly used byigoners shall be properly
maintained and kept scrupulously clean at all times

That is a counsel of perfection. It is simply nosgible for all parts of a large place of
confinement to be kept scrupulously clean at ales. For example, the latrines at High
Island Detention Centre were far from clean wheaw them. But the Rules are
aspirational, and have to be applied in the lighocal conditions'® That means that the
Rules have to be interpreted and applied with @ogythe practical realities. In any
event, an infringement of some of the Rules do¢summatically mean that the
conditions as a whole constitute "cruel, inhumadegrading treatment”.

Mr. Dykes spent some time demonstratiregdifferent regimes which govern
prisoners.’ illegal immigrant8® and asylum-seekers from Vietnam detained under
section 13D(1}° Mr. Dykes' purpose was to show that in some resgibe regime for
asylum-seekers from Vietnam is harsher than thienesgfor prisoners and illegal
immigrants. The idea behind that was to show thataf the reasons for the policy of
detaining asylum-seekers from Vietham was to dettegr would-be asylum-seekers
from coming to Hong Kong. As | have said, thatas disputed, but as | have also said,
that does not advance the Applicants' case.

Bearing everything that | have read alskeoved in mind, | have reached the
conclusion that the conditions in which the Apptitsaare detained are not such as have
rendered their detention unlawful having regarthlength of time that their detention
has lasted. Nor do | think that the conditionsiiige any of the provisions in the Bill of
Rights on which the Applicants rely. It follows thithe conditions in which the
Applicants are detained did not mak&kdnesbury unreasonable for the Director to
make orders for their detention, nor did they miaki#ednesbury unreasonable for the
Director not to authorise their release from detent

THE TEST APPLICANTS

With all of these considerations in mihtyrn to the individual cases of the 12 test
Applicants.

% See FeldmariCivil Liberties and Human Rightsin England and Wales', pp.269-270
*"The Prison Rules

“8 |llegal immigrants are subject either to the Pri&ules or to rules under the
Immigration (Treatment of Detainees) Order

“9 Such detainees are subject to the Immigrationtdimese Migrants) (Detention
Centre) Rules
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(1) Chieng A Lac (A1)

Chieng A Lac was born in 1958. He marired978, and had three children. His
wife and children came to Hong Kong in December012$d he joined them in February
1991. An order for his detention was made undaised3D(1) pending a decision to
grant or refuse him refugee status. In DecembeB 1199 was refused refugee status, and
a further order for his detention was made undeticee 13D(1) pending his removal
from Hong Kong. In June 1994, the Refugee Statwse®eBoard confirmed the decision
to refuse him refugee status, and made a furtltardor his detention under section
13D(1) pending his removal from Hong Kong.

Al did not initially apply for voluntamgpatriation to Vietham. Accordingly, his
repatriation to Vietnam could only be effected urithe Orderly Repatriation Programme.
By March 1995, when the simplified procedure wdsoithuced, his particulars had not
been submitted to the Viethamese authorities focgssing, even though the Refugee
Status Review Board had confirmed the decisiorfiase him refugee status nine months
earlier. | assume that that was because the timsutamitting his particulars to the
Vietnamese authorities had not been reached acogptalithe criteria which determined
the order in which particulars were submitted.

In May 1995, his particulars were subeditto the Vietnamese authorities under
the simplified procedure. The details of a total @f52 detainees were included in this
batch. Curiously, his ethnic origin was stated@ddiinese on the appropriate form,
contrary to the general practice. Be that as it,imapecember 1995, the UNHCR
informed the Immigration Department that A1 hadrbeleared for return to Vietham.
However, in June 1996, further information was regfliby the Vietnamese authorities,
and that was supplied in August 1996 in a batctcwhicluded the particulars of about
350 detainees. His particulars were also includetie batch divided up geographically
which was submitted in November 1996.

In the meantime, Al had in June 1996ieddbr voluntary repatriation. In
September, he was interviewed by the Viethamesggdtbn in Hong Kong which
interviews all applicants for voluntary repatriatidde was also interviewed in December
by the visiting Viethamese delegation.

It is not possible to tell why the cleaza of A1 in December 1995 has not been
put into effect. It is just possible that it hadrszhing to do with the fact that his ethnic
origin was originally given as Chinese, but | rebtirat as highly unlikely. There is no
suggestion in his case that the particulars subdhitontained errors. The only clue as to
what might be the reason for the fact that he lohyet been returned is what he claims
he was told at both the interviews. The intervigpi@am on both occasions knew where
he had been living in Vietnam. They told him thatwould not be able to return there as
someone else was now living there. At the firstheftwo interviews, he was told that he
would have to provide another address to whichdutdego. He claims that he does not
have another address to go to. His affirmation cda¢say whether he told the
interviewing team that, but | assume that he did.
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I have not found Al's case easy, bufdberemains that, for one reason or another,
the interviewing teams regard the fact that herfuaghere to return to as a real problem. |
cannot gauge how serious that problem is. Not withesitation, | have concluded that it
has not been established that there is a reasopispect of his return to Vietnam in the
foreseeable future. | therefore declare that higinoed detention under section 13D(1) is
unlawful. | order his immediate release.

| should add one thing. | have said thihtvas interviewed by the Vietnamese
delegation which came to Hong Kong in December.l&\hiey were here, they
interviewed 304 detainees. That included eighheftest Applicants. As for the four test
Applicants who were not interviewed, two had alsebding repatriated one had
already been cleared for retufrand one was due to be interviewed by the visiting
delegation which came to Hong Kong in Januatydoubt whether it is just coincidence
that of the 3,000 or so detainees still not cleatteel 10% who were interviewed included
all but one of the test Applicants. | strongly sedp therefore, that the test Applicants
have been selected for interview so that it coeldid that decisions as to whether they
would be cleared for return to Vietham were gom@¢é made soon if they had not been
made already. If that is so, it does a dissenodaé¢ attempt to make them representative
of any subgroups to which they belong. Howeveguehto deal with the Applicants'
cases as | find them, and the fact that all butadribose of the test Applicants who
needed to be interviewed have been interviewed important factor in their individual
cases.

(2) Nguyen Hai Lam (A4)

Nguyen Hai Lam was born in 1966. He nearin 1988, and came to Hong Kong
with his wife in June 1988. An order for his detentwas made under section 13D(1)
pending a decision to grant or refuse him refugetis. In June 1989, he was refused
refugee status, and a further order for his detantias made under section 13D(1)
pending his removal from Hong Kong. In August 198@, Refugee Status Review Board
confirmed the decision to refuse him refugee statnd made a further order for his
detention under section 13D(1) pending his rem&reah Hong Kong. In September
1989, his wife gave birth to a daughter.

A4 did not initially apply for voluntamgpatriation to Vietham. Accordingly, his
repatriation to Vietham could only be effected urtthe Orderly Repatriation Programme.
In April 1994, his particulars were submitted te Miethamese authorities to be
processed in a batch containing the particula@bbfdetainees. In May 1995, the
Vietnamese authorities requested further infornmagibout A4. That information was
supplied in September 1995. His particulars wese alcluded in the batch divided up
geographically which was submitted in November 1996

%0 AG687 and A1379
51 A526
52 A867
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In the meantime, A4 had in April 1996 kb for voluntary repatriation. In
August, he was interviewed by the Vietnamese dél@gan Hong Kong which
interviews all applicants for voluntary repatriatidde was also interviewed in December
by the visiting Viethamese delegation. Followingttmterview, he was cleared for return,
and on 17th January he and his family were repattieo Vietham.

There is no suggestion in A4's casetti@particulars submitted contained errors.
Indeed, the reason why A4 was not cleared earlker ot the fault of the Immigration
Department. A4's address which was given in thequéars submitted in April 1994 was
the address which A4 had given on his arrival imgi&ong. It was the address at which
he had lived with his parents before he joinedvtenamese army in 1981. He claims
that his parents still live there. He claims, thioutipat he was told at his interview in
August that his address could not be verifiedodkk, therefore, as if the delay in
clearance was due to the failure of the Vietnanaesiorities to make sufficient inquiries
about him at the address which they had been ghtad.he not been recently repatriated
to Vietnam, | would have been satisfied that thveas a reasonable prospect of him being
cleared for return in the near future (becausertteeview would have resulted in the
speedy verification of his address), and thatithe twhich was reasonably necessary to
effect his removal from Hong Kong had not expired.

(3) Nguyen Thi Bich Huong (A15)

Nguyen Thi Bich Huong was born in 196Be $ame to Hong Kong with her
husband in July 1988. An order for her detentios wade under section 13D(1) pending
a decision to grant or refuse her refugee statu&ptil 1989, she was refused refugee
status, and a further order for her detention wadennder section 13D(1) pending her
removal from Hong Kong. In August 1989, the Refu§éstus Review Board confirmed
the decision to refuse her refugee status, and mé&akeher order for her detention under
section 13D(1) pending her removal from Hong Kdiile in Hong Kong, she gave
birth to two daughters.

A15 did not apply for voluntary repatrtat to Vietnam. However, her husband did.
He was repatriated to Vietnam under the Voluntagp&riation Scheme in December
1994 with their elder daughter. A15 remained in gl&ong. She has formed a
relationship with another asylum-seeker from Vietnand she gave birth to their
daughter in April 1995.

Since she did not apply for voluntaryaejation, her repatriation to Vietham could
only be effected under the Orderly RepatriationgPaiome. In June 1994, her particulars
were submitted to the Vietnamese authorities tprbeessed in a batch containing the
particulars of 509 detainees. In January 1996Ytatamese authorities requested
further information about her. That information veagpplied in April 1996. Her
particulars were also included in the batch dividpdyeographically which was
submitted in November 1996. She was interviewddanember by the visiting
Vietnamese delegation. She has not yet been cléareeturn, and a response is awaited
from the Vietnamese authorities.
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The reason why she has not yet beeneddar return is, | believe, relatively clear.
When she arrived in Hong Kong, she gave as heeaddhe address at which she had
lived with her husband. However, she had only lithegte for a few months. She did not
have Ho Khau (the Viethamese form of householdsteggion) for that address. Nor did
she have Ho Khau for the address where she hadiegnwith her cousin for the
previous eight years. The address for which sheHaihau was the address at which
she had been living with her family prior to 198fawever, the address which had been
included in the particulars submitted in June 1884 been the address she had given
when she arrived in Hong Kong. The immigration auties cannot be blamed for
submitting that address to the Viethamese autkerifihe address required to be included
in the form agreed with the Government of Viethamvhich the particulars of detainees
to be returned under the Orderly Repatriation Rnogne are submitted is "Place of
residence in Vietham before departure”.

There are two circumstances in whichltheigration Department might have
discovered that A15 did not have Ho Khau at theeskiwhich had originally been
submitted. First, the Department would have disoed¢hat if she had been interviewed
before the particulars were submitted. Howeven hdt suppose that that was the
practice in view of the enormous number of peop&@epartment was dealing with, and
| cannot blame the Department for that. Secontily,Department might have discovered
that she did not have Ho Khau at the address wradnbeen given if immigration
officers had read the screening documents in hee. dalo not know whether the
screening documents would have revealed that,Jaut i€ they had | do not criticise the
Department for not checking the screening documdiis size of the problem that the
Department had to cope with made such an exergigeacticable.

Accordingly, | infer that the reason wihyge Vietnamese authorities requested
further information about A15 in January 1996 wasduse they could not verify the
address which had been given to them as her adde#sturned out, the further
information which was given in April 1996 did noaprove matters. If anything, they
made things worse. This time, two addresses wesngiOne of those addresses was that
of her new partner. No doubt, that address wasdmezause by then her relationship
with him was known. But that would only have compded the problem, because that
was an address for which not only did she not éwdé&hau, but it was also not an
address at which she had ever lived. The othereaddvhich was given was the address
which had been given in June 1994, presumably Isecuat was still the most obvious
address for the Immigration Department to give.

It is here that | think the Immigratiorepartment was at fault. A15's evidence is
that she was interviewed by officers from the Immaigpn Department at the beginning
of 1996. | see no reason to doubt that. It is Wwinatuld have expected in view of the
recent request from the Viethamese authoritiegformation. She claims that she was
shown what she now knows to be the address in &fietof her partner. She said that she
did not recognise the address and had never Ihe@ t That evidence is not contradicted,
and again | see no reason to doubt it. In the bftihat information, that address should
not have been sent to the Vietnamese authoriti@piih 1996. What A15 should have
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been asked at the interview was why the Vietnaraa®orities had not been able to
verify the address she had given on arrival in HEngg. If she had been asked that, she
would no doubt have said that she did not have Haudor it, and that would have
enabled more accurate and useful particulars sebein April 1996 than those which
were sent.

There is one other problem. In the palés sent in November 1996, two
addresses for A15 were given. One was the addreiss whe had given on arrival in
Hong Kong. The other was a shorter version of 5 gives a plausible account of how
that is likely to have come about. She claims Watn she was interviewed in January
1996 she was asked to write down her last addneggetnam. Since she had only been
there for a few months 7 1/2 years previously,&héd only remember part of the
address. The part of the address she wrote dothe isther address given in the
November 1996 particulars. | rather doubt whethentiethamese authorities would
have been confused by it, but it is an indicatibthe slapdash way in which the
submission of her particulars was handled.

| believe that A15 will be cleared fotumn to Vietnam in the near future now that
she has been interviewed by the Viethamese detegdtecause | must assume that they
managed to elicit the relevant facts from her. Buwve reached the conclusion that if the
relevant facts had been elicited from her in Jan®806 when she was interviewed by
officers from the Immigration Department, partiaslgufficient to enable her to be
cleared relatively quickly would have been subrdiite April 1996. | think that she
would have been cleared for return to Vietnam by.na those circumstances, the
Director has not satisfied me that all reasonatelpsshave been taken to ensure that her
removal from Hong Kong would be achieved withireagonable time. | declare that her
continued detention under section 13D(1) is unld¥duthat reason. | order her
immediate release.

| should add that I am not unaware ofitbey in her case. She has never applied
for voluntary repatriation. She has therefore nelgre anything herself to make her
repatriation any easier. And yet she is being sglddecause of the steps which the
immigration authorities failed to take which wouldore likely than not, have secured
her repatriation by now. But | remind myself thad$e who do not contribute to securing
their release are still entitled to be treated ediog to law. The fact that her refusal to
apply for voluntary repatriation made it diffictiir principle (ii) of theHardial Sngh
principles to secure her release has nothing wittowhether principle (iii) of the
Hardial Sngh principles justifies her release.

(4) Vu Van Phan (A55)

Vu Van Phan was born in 1957. He hasfa and two children in Vietnam. He
came to Hong Kong without them in August 1988. Adeo for his detention was made
under section 13D(1) pending a decision to graméfuse him refugee status. In June
1990, he was refused refugee status, and a fuotter for his detention was made under
section 13D(1) pending his removal from Hong KdmgAugust 1990, the Refugee
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Status Review Board confirmed the decision to him refugee status, and made a
further order for his detention under section 13@nding his removal from Hong
Kong.

A55 did not apply for voluntary repatrtat to Vietnam. Accordingly, his
repatriation to Vietham could only be effected urithe Orderly Repatriation Programme.
In August 1994, his particulars were submittech® Yiethamese authorities to be
processed in a batch containing the particula@9@fdetainees. In February 1996, the
Immigration Department was informed that A55 hadrbeleared for return to Vietnam.
However, in August 1996, further information waquiged by the Viethamese
authorities, and that was supplied in Septembe6 19@ batch which included the
particulars of 79 detainees. His particulars wése ancluded in the batch divided up
geographically which was submitted in November 1386 was interviewed in
December by the visiting Viethamese delegation,fasalearance has since been
confirmed. There is every prospect of him beingteated to Vietnam in the near future,
and the time which is reasonably necessary totdfiscemoval from Hong Kong has not
expired.

The reason why there was a delay in timdienation of his clearance is, I think,
again relatively clear. It related to his addres¥ietnam. His last address in Vietham
which was given to the Viethamese authorities iigégst 1994 was Xa Minh Tan, Kim
Mon, Hai Doung, North Vietham. That was the addmesikh A55 claims he gave to the
immigration authorities on his arrival, and it ietaddress which he admits was where he
had been living with his family in the three monbefore he came to Hong Kong.
Accordingly, on his case, the Immigration Departtrgave the Viethamese authorities
the correct information as to his place of resigeimcVietnam before departure. The
irony is that the form compiled on his arrival netimmigration officer who interviewed
him recorded his address in Vietnam as Mo Cao L&ah,ac Minh, Tan Kim Mon,
Haiphong, North Vietnam. He claims that this wasthine at which he had been
working for 11 years until three months prior te departure from Vietnam, and that it
was the address for which he had Ho Khau. He cl#atshe did not give this address to
the immigration authorities on his arrival in Holigng. It was the address on his work
permit, and it was simply recorded_as his addt€gsn then, it was wrongly recorded.
The mine was in the Province of Hai Hung, not tlity 6f Haiphong. | have no reason to
doubt any of that.

How, then, did the Immigration Departmeome to send the correct address to the
Vietnamese authorities? The answer is that whemasesubsequently interviewed in
connection with his claim for refugee status, theord of that interview records his
address as being Xa Minh Tan. The upshot of aliththat, whether or not the correct
address was recorded on his arrival, it was higecbaddress which was submitted to the
Vietnamese authorities when his particulars weitally sent in August 1994.

I infer from these facts that the reastry the Vietnamese authorities requested
further information about him in August 1996 wasdngse they could not verify the
address which they had been given. Accordingly,nthe further information was
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supplied in September 1996, the information gavéviah Tan as his address, but gave a
new address as well, namely Mo Cao Lanh. That wbhaie been fine but for the fact
that in giving that address it was said to be en@ity of Haiphong rather than in the
Province of Hai Hung.

Did this error delay the confirmationho$ clearance? | think it very unlikely. The
wrong information was supplied in September 1996, ladoubt if his clearance would
have been confirmed by the time it was in fact cargd even if the error had not
occurred. In those circumstances, the error doema&e his continued detention
unlawful.

(5) Nguyen Van Thanh (A336)

Nguyen Van Thanh was born in 1966. HeetmHong Kong in May 1989. An
order for his detention was made under section 13p€nding a decision to grant or
refuse him refugee status. In January 1990, haefased refugee status, and a further
order for his detention was made under section 1B8p€nding his removal from Hong
Kong. In March 1990, the Refugee Status Review 8canfirmed the decision to refuse
him refugee status, and made a further order ®déiention under section 13D(1)
pending his removal from Hong Kong.

A336 applied for voluntary repatriatian\fietnam in February 1992. He withdrew
his application later that month. He applied adamvoluntary repatriation in January
1993. Later that month, he withdrew that appliaatibhe last time he applied for
voluntary repatriation was in November 1995. Alltlot is common ground. What is not
is what follows. According to Mr. Choy, A336 refust be transferred to a detention
centre reserved for those who volunteer for regtdmn. Since one of the reasons for the
transfer of those who apply for voluntary repatoatis to make it easier for them to be
interviewed by the Vietnamese delegation in Hongdgdis application for voluntary
repatriation was not processed by the UNHCR. Fophit, A336 maintains that he never
refused to be transferred, and he therefore camm#rstand why his application for
voluntary repatriation was not processed.

There is no material upon which | can maldefinitive finding on this issue. | am
sceptical about A336's claim, because if he hadntekred for repatriation, there is no
reason why he should not have been transferredh®aother hand, Mr. Choy's evidence
on the issue is hearsay, and he does not idehgfgaurce of his information. | therefore
propose to proceed on the basis that what A33fsl& true.

Because his application for voluntaryategation was not processed, his
repatriation to Vietham could only be effected urtthe Orderly Repatriation Programme.
In November 1993, his particulars were submitteth&oVietnamese authorities to be
processed in a batch containing the particulais36fdetainees. In May 1994, further
information was required by the Vietnamese autlesritand that was supplied in June
1994. That information was submitted again in Faelyd 995 in a batch which included
the particulars of 121 detainees. In December 1®@5information was submitted yet
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again in a batch which included the particular@&® detainees. Mr. Choy's evidence was
that this batch of particulars was submitted "fooipty clearance”, but he does not give
any explanation as to why or what that means. §indB36's particulars were included

in the batch divided up geographically which walsmsiited in November 1996. He was
interviewed in December by the visiting Viethamédséegation. He has not yet been
cleared for return, and a response is awaited fhenVietnamese authorities.

The reason why A336 has not yet beerretkfor return is again, | think, relatively
clear. Again, it relates to his address in Vietnahe form which was completed on his
arrival by an immigration officer recorded him as/img an address in Hai Hung
Province. That was his family's address, thougbag an address which he had left many
years before. He claims that he gave two otheremdes as well: the address of his foster
father in Ho Chi Minh City, and an address in Qualigh Province where his foster
parents had lived at some time in the past. Hadichave Ho Khau anywhere in
Vietnam. A336 does not say whether he gave immagraifficers these addresses on
arrival or whether they were given by him latetre screening interview. Again,
although he told immigration officers that he had lived at any of these addresses for
some time, and that for the previous few yearsdteriot had a fixed address, he does not
say whether that information was given on his atror only at his screening interview.

In these circumstances, | am not prepared to astuhéhere was any fault on the part
of the immigration officer on A336's arrival in Hgi#Kong in recording the address in
Hai Hung Province as A336's address.

This was the address which was sentgd/tatnamese authorities in November
1993. For the reasons | gave when dealing with Adé&Se, | cannot criticise the
Immigration Department for that. However, | infaat the reason why the Vietnamese
authorities requested further information about 888May 1994 was because they
could not verify the address which had been gieethém as his address.

The further information supplied in Jur#94 gave an additional address for A336.
It was the address in Quang Ninh Province. Accar@tinMr. Choy, this information was
given "after verification by [the Immigration] Depaent". Since A336 claims that he
was not interviewed until after the information v&ent out (and since his evidence is
unchallenged, | propose to proceed on the badisttisarue), the verification can only
have consisted of an examination of his file whickuld have shown what he had said at
the screening interview. | have no reason to dbigtlaim that he said at the screening
interview that the address in Quang Ninh Provines where his foster parents had lived
at some time in the past, and that he had newed livere. In those circumstances, it was
pointless to send that address to Vietnam. It coulgt have served to confuse the issue.

A336 claims that he was interviewed bfjcefs from the Immigration Department
towards the end of 1994 and twice in 1995. He dddimat he repeated at those interviews
what he had said earlier about the addressesvidisree is again unchallenged, and |
therefore proceed on the basis that it is truep@eshat, there is no evidence whatever
that any attempts were made by the Immigration Beypnt to explain A336's position
to the Vietnamese authorities. | am left to asstiméthe continued resubmission of
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particulars repeated the same information which eadly going to help A336 at all.
Indeed, when | look at the information suppliedNiovember 1996, what purports to be
two addresses are given. However, they are botkaime: his family's address in Hai
Hung Province. That information at least does noluide the valueless address in Quang
Ninh Province, but the fact that two identical azk$es are given is an indication of the
slapdash way in which his particulars had been itdun

I note that A336 claims that at the Deberminterview he was told that the
Vietnamese authorities were unlikely to accept bank, and that he got the impression
that that was because there was nowhere for hgo.tdhe problem over his addresses
gives that some credibility. For the same reaseria Al's case, therefore, it has not
been established to my satisfaction that thereésasonable prospect of A336's return to
Vietnam in the foreseeable future. In additionaVé reached the conclusion that if the
relevant facts had been correctly related to thegndmese authorities at the time they
sought further information, the issue as to wheligeshould be cleared for return would
have been addressed considerably sooner. In thosenstances, the Director has not
satisfied me that all reasonable steps have b&en ta ensure that his removal from
Hong Kong would be achieved within a reasonable tintherefore declare that his
continued detention under section 13D(1) is unld¥duthat reason. | order his
immediate release.

(6) Vu Ngoc Tinh (A526)

Vu Ngoc Tinh was born in 1967. He caméltmg Kong in June 1989. An order
for his detention was made under section 13D(1}lipgna decision to grant or refuse
him refugee status. In June 1992, he was refugedee status, and a further order for his
detention was made under section 13D(1) pendingehi®val from Hong Kong. In
January 1993, the Refugee Status Review Boardromedi the decision to refuse him
refugee status, and made a further order for lientien under section 13D(1) pending
his removal from Hong Kong.

A526 did not apply for voluntary repatite to Vietnam. Accordingly, his
repatriation to Vietham could only be effected urithe Orderly Repatriation Programme.
In August 1994, his particulars were submittech® Viethamese authorities to be
processed in a batch containing the particulab@fdetainees. There is no suggestion
that those particulars contained errors. He waaretefor return to Vietnam in October
1996, but that came too late to prevent his pdeisibeing included in the batch divided
up geographically which was submitted in Novem&96L

There is no indication as to what it vitzst held up his clearance for so long. But
for one matter, there would have been every prasgdim being repatriated to Vietnam
in the near future. What will prevent his repataatgoing ahead is that he has been
granted legal aid to apply for leave to apply fatigial review of the decisions by which
he was refused refugee status. The evidence ifithaase is in fact to be reconsidered
by the Refugee Status Review Board. | thereforamsghat his proposed challenge to
the earlier decisions for which he had been graletgal aid has been withdrawn on the
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basis that he is to be re-screened instead. O#iséd, the Director has agreed that he
should not be repatriated in the meantime. In tliasamstances, he is no longer being
detained pending his removal from Hong Kong. Heemg detained pending a decision
to grant or refuse him refugee status. For the beiag, therefore, his detention is not
unlawful.

(7) Chau Ngoc Kiu (A687)

Chau Ngoc Kiu was born in 1966. She ctmtdong Kong with her husband in
August 1989. An order for her detention was madieusection 13D(1) pending a
decision to grant or refuse her refugee statubebruary 1993, she was refused refugee
status, and a further order for her detention wadennder section 13D(1) pending her
removal from Hong Kong. In October 1993, the Retu§#atus Review Board confirmed
the decision to refuse her refugee status, and maaeher order for her detention under
section 13D(1) pending her removal from Hong KdBigice arriving in Hong Kong, she
has given birth to three children.

A687 did not apply for voluntary repatiten to Vietnam. Accordingly, her
repatriation to Vietnam could only be effected urithe Orderly Repatriation Programme.
By March 1995, when the simplified procedure wdsoithuced, her particulars had not
been submitted to the Vietnamese authorities focgssing, even though the Refugee
Status Review Board had confirmed the decisiorfiase her refugee status 17 months
earlier. | assume that that was because the timaufamitting her particulars to the
Vietnamese authorities had not been reached acogptalithe criteria which determined
the order in which the particulars were submittadluly 1995, her particulars were
submitted to the Viethamese authorities under ithelgied procedure. The particulars
of 1,042 detainees were included in this batchr@seno suggestion that these
particulars contained errors. She was clearedetorm to Vietnam in October 1996, and
she was repatriated with her family to Vietnam iovsember 1996.

A687's repatriation to Vietham has mehat she has not made a substantive
affirmation in these proceedings, but her brot@drau Cun Bau, has. He claims that their
father is a Taiwanese national, that the family feased to register as aliens, and that the
family was not granted Ho Khau. Their Taiwanesekgemund is supported by two
documents. Unfortunately, neither of them have leedmbited, but Mr. Choy accepts
that copies of them were submitted by A687's dolisito the Immigration Department in
the wake of the Privy Council's decisionTian Te Lamin order to support the assertion
that A687's Taiwanese nationality meant that tretndmese authorities would not
accept her return. Those documents were:

(i) a Taiwanese passport in the name of the man wholaimes to be her father,
though | assume that the passport was of the typehvdid not confer a right
on its bearer to enter Taiwan; and

(i) a Foreign Resident's Permit in the name of the sharclaims to be her father.
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| know that a copy of the latter was sent to thetWamese authorities. That is because
the solicitors for a large number of asylum-seekerg the Immigration Department
copies of the Foreign Resident's Permits relatn2g0 detainees. One of those was
A687's father. A copy of that was sent to the Vaetese authorities. However, that was
in connection with Chau Cun Bau's claim that he m@atsa Vietnamese national, and | do
not know whether the Viethamese authorities wees tald that Chau Cun Bau was
A687's brother.

This recitation of the facts of A687'seahows that no conclusions can be drawn
from her case about the way in which the Vietnanaegborities treat detainees who are
related to persons holding Foreign Resident's Reringimply do not know what the
Vietnamese authorities were told about her Taiwamesinections, or whether they
realised that she was the daughter of someone atha roreign Resident's Permit. The
form which contained her particulars did not memtéither of these things. | note that
Chau Cun Bau and another sister have both beesesldrom detention - on the basis,
presumably, that the Vietnamese authorities exjyrestised to accept them. However,
in Chau Cun Bau's case, the Vietnamese authokitiew that his father had a Foreign
Resident's Permit, and | imagine that the Vietnanaeghorities discovered somehow
that his other sister had as well.

On these facts, had A687 not already lbepatriated to Vietnam, | would have
been satisfied that there was a prospect of heglseared for return in the near future,
and that the time which was reasonably necessaffd¢ot her removal from Hong Kong
had not expired.

(8) Phung Ngoc Thin (A867)

Phung Ngoc Thin was born in 1959. He céortdong Kong with his wife and two
sons in April 1990. An order for his detention waade under section 13D(1) pending a
decision to grant or refuse him refugee statudlanch 1993, he was refused refugee
status, and a further order for his detention waderunder section 13D(1) pending his
removal from Hong Kong. In November 1993, the Retu§tatus Review Board
confirmed the decision to refuse him refugee sfatnd made a further order for his
detention under section 13D(1) pending his rem&reah Hong Kong.

A867 did not apply for voluntary repatite to Vietnam. Accordingly, his
repatriation to Vietham could only be effected urtthe Orderly Repatriation Programme.
In December 1994, his particulars were submittethéovietnamese authorities to be
processed in a batch containing the particulagO@fdetainees. There is no suggestion
that those particulars contained any errors. lndan1996, the Immigration Department
was informed that A867 had been cleared for retoivietnam. He was due to be
repatriated to Vietnam on 28th October 1996. Howewe 25th October, the Viethamese
authorities decided not to accept him for the tegng pending a further check of his
address. To all intents and purposes, his clearaasg¢emporarily withdrawn. He is due
to be interviewed by the visiting Vietnamese deliegawhich arrived in Hong Kong in
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January. He has not yet been cleared for retuthgaesponse is awaited from the
Vietnamese authorities.

The reason why A867 has not been clefarecturn to Vietnam may be because
the Vietnamese authorities do not regard him agt¥mese national. Although he was
issued with a Viethamese identity card, and althdug nationality was given as
Vietnamese on his children's birth certificatesyas issued with a Foreign Resident's
Permit in May 1993 which recorded his nationalisyb@ing Taiwanese. Since he had
already been in Hong Kong for three years by titenay be that that permit was
obtained in order to support his claim that thetVaenese authorities would not accept
him for repatriation. Having said that, though, pé&ents were issued with Taiwanese
registration certificates in 1956. | do not knowawkhe status of such certificates is.

Copies of his parents' registration @iegtes were produced by A867 during his
screening interview in 1993, and a copy of his Epr&kesident's Permit was provided by
his solicitors to the Immigration Department in &spber 1996. | do not know whether
copies of them were sent to the Viethamese auibsrivut if they were, that could
explain why he has not yet been cleared. Indeest) #\they were not, it is possible that
the Vietnamese authorities discovered the issuleese documents when they were
processing the particulars submitted in Decemb@#19

| cannot tell what the visiting Vietnareedelegation will recommend when they
interview him. But a large number of detainees tmm similar documents had been
issued have been cleared for return, and in sortfeosé cases the Vietnamese authorities
must have known about the issue of those documEhgse is every prospect of a
decision being made in his case soon, and therafprespect of him being cleared for
return then. Accordingly, the time which is readalganecessary to effect his removal
from Hong Kong has not expired.

(9) Mai Thi Lan (A909)

Mai Thi Lan was born in 1962. She cameltmg Kong in May 1990. An order for
her detention was made under section 13D(1) peraloherision to grant or refuse her
refugee status. In April 1993, she was refusedyesistatus, and a further order for her
detention was made under section 13D(1) pendingemeoval from Hong Kong. In
December 1993, the Refugee Status Review Boardrowd the decision to refuse her
refugee status, and made a further order for hentlen under section 13D(1) pending
her removal from Hong Kong.

While in detention, she met the man when¢ually became her husband. He was
accorded refugee status in 1991, and was resettlédnada in 1992. They married in
1994 when he paid a visit to Hong Kong. He retuntteGanada and is waiting for A909
to join him.

A909 did not initially apply for voluntarepatriation to Vietham. Accordingly, her
removal from Hong Kong could only be effected & tGanadian authorities were
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prepared to take her or under the Orderly Repatndrogramme to Vietnam. The
Canadian authorities refused to process her apiplictor a visa as she had not been
recognised as a refugee, so her removal from Hanggad to be effected under the
Orderly Repatriation Programme. By March 1995, wtiensimplified procedure was
introduced, her particulars had not been submiti¢tde Vietnamese authorities for
processing, even though the Refugee Status ReviardBrad confirmed the decision to
refuse her refugee status 15 months earlier. hasshbat that was because the time for
submitting her particulars to the Viethamese adutiesrhad not been reached according
to the criteria which determined the order in whiaticulars were submitted.

In July 1995, her particulars were subeditto the Viethamese authorities under
the simplified procedure. The details of 1,144 ohetes were included in this batch. In
January 1996, further information was requiredh®y/Yietnamese authorities, and that
information was supplied in April 1996 in a batchigh included the particulars of 140
other detainees. The particulars were also incluiéige batch divided up geographically
which was submitted in November 1996.

In September 1995, A909 had applied tWuntary repatriation to Vietham.
However, she withdrew that application in March 89She applied again ten days later.
In July 1996, she was interviewed by the Vietnanuedegation in Hong Kong which
interviews all applicants for voluntary repatriaticShe had not been cleared for return to
Vietnam by the time she was interviewed by thetivigiVietnamese delegation in
December. However, following that interview, sha baen cleared for return. There is
therefore every prospect of her being repatriatédi¢tnam in the near future, and the
time which is reasonable necessary to effect reoval from Hong Kong has not
expired.

The reason why it has taken so long @&rth be cleared is, | think, relatively clear.
Again, it relates to her address. Before comingdag Kong, she lived with her parents
at 418/2 Minh Phung, Phung 9, Quan 11, Than PhdCkHdinh City. That was the
address she gave to the immigration officer wherinewed her on her arrival, and it is
the address recorded for her in the arrival fotrootresponds with the address on her
Vietnamese identity card, which she claims (andvehno reason to doubt) she produced
on her arrival. However, the address given as tesgnt address before her departure
from Vietnam on the form used under the simplifegdcedure was 118/3 Duong Mac
Van, 8 Phung, Quan Quan 11, Than Pho, Ho Chi Miitjyx &ccordingly, | infer that the
reason why the Vietnamese authorities requestddeiuinformation about her in January
1996 was because they could not verify the addvbgsh had been given to them as her
address. Despite that, this address was repeatest asldress when the further
information was submitted in April 1996. It was pimh November 1996 that both
addresses were given, and within a month she hexd ddeared for return.

Where had the Immigration Departmenttgetaddress at 118/3 Duong Mac Van
from? According to the screening documents, she fav address at the screening
interview as 118/3 Duong Mac Van, 12 Phung, Quad®BChi Minh City. So the
address which was sent to the Vietnamese autheditenot even marry up with the
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address she gave at the screening interview. Nlaexjoon has been given as to why the
Immigration Department did not submit (until Noveenldi996) the address she had given
on arrival. In summary, therefore, (a) the addstgsgave on arrival (which was her
correct address) was not given until November 1996the address which was given did
not even tally with the address she gave duringtheening interview, and (c) that
incorrect address was given when further infornmatias sought.

On these facts, | have reached the cemmiuhat if the address which she had
given on arrival had been given to the Viethamesgkaities in July 1995, she is likely
to have been cleared for return to Vietham muchegaBince no explanation has been
given for not giving that address until Novembe®@.9he Director has not satisfied me
that reasonable steps have been taken to enstiteeth@moval from Hong Kong would
be achieved within a reasonable time. | therefeade that her continued detention
under section 13D(1) is unlawful for that reasorgrethough her return to Vietnam is
imminent. | order her immediate release.

| should add that hers is a case in wthehimmigration Department may think it
right, now that she is to be released from detentio defer her repatriation to Vietham
for the time being. Rather than burden this alrdadgthy judgment with the reasons for
that, | urge the Immigration Department to consicheefully the contents of para.15 of
her 3rd affirmation.

(10) Ly Vi Vien (A954)

Ly Vi Vien was born in 1978. He came tortdg Kong with his uncle in June 1990
when he was 12. An order for his detention was memier section 13D(1) pending a
decision to grant or refuse him refugee statusddly 1993, he was refused refugee status,
and a further order for his detention was made useetion 13D(1) pending his removal
from Hong Kong. In February 1994, the Refugee St&eview Board confirmed the
decision to refuse him refugee status, and madetlzet order for his detention under
section 13D(1) pending his removal from Hong Kong.

He did not initially apply for voluntargpatriation to Vietnam. Accordingly, his
removal from Hong Kong could only be effected unither Orderly Repatriation
Programme. By March 1995, when the simplified pdoce was introduced, his
particulars had not been submitted to the Vietnanaeshorities for processing, even
though the Refugee Status Review Board had conditime decision to refuse him
refugee status 13 months earlier. Once againuhasshat that was because the time for
submitting his particulars to the Viethamese autiesrhad not been reached according
to the criteria which determined the order in whiaticulars were submitted.

In May 1995, his particulars were subeditto the Vietnamese authorities under
the simplified procedure. The details of 1,052 ohetes were included in this batch. In
December 1995, the Immigration Department was méat that A954 had been cleared
for return to Vietnam. In fact, that informationhieh came via the UNHCR, was
incorrect. The Vietnamese authorities had not elé&im for return. In June 1996,
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further information was required by the Vietnamasthorities, and that information was
supplied in August 1996. His particulars were atsbuded in the batch divided up
geographically which was submitted in November 1996

In August 1996, A954 applied for volurtaepatriation to Vietnam. He has not yet
been interviewed by the Viethamese delegation basEdng Kong which interviews all
applicants for voluntary repatriation. However was interviewed by the visiting
Vietnamese delegation in December. He has noteet bleared for return, and a
response is awaited from the Vietnamese autharities

The reason why A954 has not yet beerretkfor return is not clear. There is a
slight difference between (a) the address givehilbyyor his uncle on his arrival in Hong
Kong and during his screening interview (which ksnas was his correct address), and
(b) the address submitted to the Vietnamese atiggrbut | doubt whether the
difference would have prevented the Viethameseoautigs from verifying the
particulars given. A954 himself admits that theradd submitted to the Vietnamese
authorities "appears to be next door" to the comaddress. However, two other addresses
were given in the information provided in Augustasovember 1996. One of them was
his grandfather's address, and the other is om@é® not recognise. | do not know where
those addresses came from, though his grandfaddettess must have come from the
interview by the Immigration Department of him @s bincle. But even if these addresses
should not have been given, | doubt whether he dvbale been cleared by the time he
was interviewed in December.

In all the circumstances, the Directos batisfied me that all reasonable steps have
been taken to ensure that his removal from Honggeould be achieved within a
reasonable time. | am also satisfied that thegeresasonable prospect of him being
cleared for return, simply because there is no @&lmnyg reason why he should not be
cleared. The delegation which interviewed him gaweéndication of any problem. When
his clearance comes, it is likely to be soon. Adoagly, the time which is reasonably
necessary to effect his removal from Hong Kongratsyet expired.

(11) Ly A Cuu (A1122)

Ly A Cuu was born in 1963. He came to gl&tong with his wife in December
1990. An order for his detention was made undaised3D(1) pending a decision to
grant or refuse him refugee status. In Septemb@3,1%e was refused refugee status, and
a further order for his detention was made undeticee 13D(1) pending his removal
from Hong Kong. In May 1994, the Refugee Statusi®eBoard confirmed the decision
to refuse him refugee status, and made a furtltardor his detention under section
13D(1) pending his removal from Hong Kong.

A1122 did not initially apply for voluntarepatriation to Vietnam. Accordingly,
his removal from Hong Kong could only be effectedier the Orderly Repatriation
Programme. By March 1995, when the simplified pdure was introduced, his
particulars had not been submitted to the Vietnanaeshorities for processing, even



-48-

though the Refugee Status Review Board had confiitime decision to refuse him
refugee status 10 months earlier. Once againuhasshat that was because the time for
submitting his particulars to the Viethamese autiesrhad not been reached according
to the criteria which determined the order in whiaticulars were submitted.

In July 1995, his particulars were sulbeditto the Viethamese authorities under the
simplified procedure. The details of 1,042 detagnwere included in this batch. In
August 1996, further information was required bg Yfietnamese authorities, and that
information was supplied in September 1996 in albathich included the particulars of
77 detainees. His particulars were also includetienbatch divided up geographically
which was submitted in November 1996.

At the beginning of November 1996, A1Hplied for voluntary repatriation to
Vietnam. He has not yet been interviewed by thénAmese delegation based in Hong
Kong which interviews all applicants for voluntagpatriation, but he was interviewed
by the visiting Viethamese delegation in Decembierhas not yet been cleared for
return, and a response is awaited from the Vietsanaathorities.

There are two possible reasons why ATi#2not yet been cleared. The first may
be that the Vietnamese authorities do not regardds a Vietnamese national. Although
he was issued with a Vietnamese identity card,aitdugh his nationality was given as
Vietnamese on his marriage certificate, his fatix@s issued with a Foreign Resident's
Permit. A copy of it was provided by his solicitaesthe Immigration Department in
September 1996. A1122 claims that he did not preducopy of it earlier because it had
only been issued in 1994, but an examination apgears to show that it was in fact
issued in 1989. Be that as it may, | do not knovetlvhr a copy of it was sent to the
Vietnamese authorities. But if it was, that coutghlain why he has not yet been cleared.
Indeed, even if it was not, it is possible thatietnamese authorities discovered the
issue of the Foreign Resident's Permit to his fatiteen they were processing the
particulars submitted in July 1995.

| cannot tell what the visiting Vietnareedelegation will recommend in his case,
but a large number of detainees to whose relatuel a permit has been issued have
been cleared for return, and in some of those dhsegietnamese authorities must have
known about the issue of such permits. There isygm@spect of a decision being made
in his case soon, and therefore a prospect of kinglxleared for return then.
Accordingly, the time which is reasonably necessamffect his removal from Hong
Kong has not yet expired.

The second possible reason why Al12hbaget been cleared relates to his
address. On his arrival in Hong Kong, he gave ddress in Vietnam as 34/47A Quan Su,
Phuong 13, Quan 11, Than Pho, Ho Chi Minh City. 24 $ays that this information was
correct. That was where he had been living in \&Agtnand it was where he had Ho Khau
for. Indeed, that is the address on his Vietnarisaity card and his marriage
certificate. However, when his particulars weremsitted to the Vietnamese authorities,
his address was given as Duong Ton Thai Hiep, Rih@8nQuan 11, Than Pho, Ho Chi
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Minh City. | do not know whether Duong Ton Thai Hies the same as 34/47A Quan Su,
but | can see where the address at Duong Ton Tieai ¢ame from. It was the address
purportedly given by A1122 at his screening intewwi Indeed, the words "34/47A Quan
Su" were crossed out in the screening documendstheewords "Duong Ton Thai Hiep”
substituted for them. Accordingly, the screeningudnents suggest that at the screening
interview A1122 was disavowing 34/47A Quan Su ascbirrect address, and wanted
Duong Ton Thai Hiep to be treated as his corredtess. If that is right, no fault can be
attached to the Immigration Department in subngttimat address to the Viethamese
authorities.

However, A1122 has never had a chandeabwith that. The screening
documents were included in a bundle of documentstwihwas provided with in the
middle of the hearing only. It would not be right me to assume that he had given
Duong Ton Thai Hiep as his correct address in theesning interview without giving
him the opportunity to file evidence on the toghccordingly, in his case, | propose to
adjourn his application for a writ of habeas corfarssuch evidence to be filed on the
topic as the parties wish.

(12) Hoang Thi Kien (A1379)

Hoang Thi Kien first came to Hong KongAingust 1989. She was not granted
refugee status, and in February 1993, she wasriggdtto Vietnam under the Voluntary
Repatriation Scheme. She came to Hong Kong agd#ain1995. An order for her
detention was made under section 13D(1) pendirecsidn to grant or refuse her
refugee status. In April 1996, she was refusedyesistatus, and a further order for her
detention was made under section 13D(1) pendingemeoval from Hong Kong. She did
not apply for a review of that decision by the Ryfe Status Review Board.

A1379 applied for voluntary repatriatimnVietnam a week or so after her arrival
in Hong Kong for a second time. She withdrew thpgdli@ation in January 1996, but
again applied for voluntary repatriation in Aprd96. In November 1996, she was
cleared for return by the Vietnamese authoritied, ghe was repatriated to Vietnam on
2nd December 1996.

That is all the information which | haaeout her. If she had not been repatriated to
Vietnam, the evidence which | would have had alheutwould no doubt have been
much fuller. In these circumstance, it would notigat for me to express any view as to
whether her detention would have become unlawfuidy had she not been repatriated
to Vietnam.

CONCLUSION

These, then, are the reasons for thelgsioas | have reached. | have already
given three of the test Applicants leave to withdtheir applications for writs diabeas
corpus: A4, A687 and A1379. Of the other nine Applicantdeclare the continued
detention of four of them to be unlawful, and | bardered their immediate release from
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detention: Al, A15, A336 and A909. | declare thatowied detention of four of them to
be lawful, and | refuse to order their release faetention: A55, A526, A867 and A954.
As for A1122, | adjourn his application for a weoit habeas corpus, and | shall hear
representations in a moment as to when the adjdurearing should take place.

I now turn to the other 1,364 Applicantsose cases were adjourrsaae die on
19th November. 458 of them had been repatriat&igtmam by 23rd January. | give
leave to them to withdraw their applications foits/of habeas corpus, and the same
applies to any of the Applicants who have beentreggtad since then. The same also
applies to A888, the one Applicant who has beemjigrd to remain in Hong Kong.
However, the applications of those Applicants othan the test Applicants who are still
in detention must be restored for hearing. | recsgthat the parties will need time to
consider the impact of this judgment on their caged | shall hear representations in a
moment as to when the adjourned hearing of theesahould take place.

That disposes of the application befoeg though in conclusion there are three
things | should like to say:

(i) Itwould not be right for this judgement te beported in such a way that it
gives false expectations to those asylum-seekens ¥fietham who are still in
detention. It is true that | have found the congithaletention of four of the
Applicants to be unlawful, but on the issues ohgiple which this case has
raised, | have not found either the fact of theiteshtion or its length unlawful
have only found their detention to be unlawful hesgin three individual cas
the Immigration Department did not take all readbmateps within its power
to ensure that the Applicants' removal from Hongélavould be achieved
within a reasonable time, and because in two iddi&i cases | was not
satisfied that there was a reasonable prospebeaf being returned to
Vietnam in the foreseeable future.

(i) At an earlier stage in these proceedings, it wggested that the inclusion of
so many applicants in this application was inappatg, in view of the focus i
habeas corpus proceedings on the circumstances of the individedinee.
That concern has proved to be completely unjusdtifiedeed, the course that
these proceedings have taken has shown that thiicAmpig' claims could not
sensibly have been considered by the court in #@msravay.

(i) The many issues of fact and law which this casediasd made it a difficult
case to try. In addition, because individual ligevas at stake, the case had to
be heard relatively quickly. Counsel and solicitasponded to the challenge
an exemplary manner, and | wish to express my patsbanks to them for
assisting me so comprehensively in my task.
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