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EXECUTIVE SUMMARY

Canada has not acceded to the 1954 Convention Relating to the Status of Stateless Persons
(“1954 Convention”). The decision not to accede to the 1954 Convention is based, in part, on
Canada’s belief that its legal framework provides sufficient protection for the rights of stateless
persons and that accession is redundant and unnecessary. This report undertakes a systemic and
independent assessment of Canada’s position that the Canadian legal framework is in compliance
with the 1954 Convention. In particular this report assesses Canada’s constitutional law,
legislation, regulations, policies, jurisprudence and common law principles relating to the federal
government, and the provinces of Alberta, British Columbia, Ontario, and Quebec. In cases
where the Canadian legal framework appears to be incompatible with the 1954 Convention, the
report examines Canada’s international human rights obligations in order to determine whether
Canada is required under other international human rights instruments to meet or exceed the
minimum standard of treatment in the 1954 Convention.

The report does not examine every article or every conceivable legal matter relevant to a
stateless person’s rights under the 1954 Convention. Instead, it focuses on the most significant
articles that protect the legal and socio-economic rights of stateless persons. Considering the
extent of the legal framework that could be assessed for this report, and the near infinite legal
scenarios that could be analyzed with respect to stateless persons in Canada, this report serves
more as an introductory assessment of the Canadian legal framework.

The report finds that much of Canada’s legal framework is compatible with the rights articulated
in the 1954 Convention. However, notable gaps are present and in some instances Canada has
obligations under international human rights law to address such gaps. Specifically, there are
gaps in Canada’s legal framework with respect to the definition of stateless persons (Article 1);
social housing (Article 21); public education (Article 22); healthcare and social assistance
(Article 23); social security (Article 24); identity papers (Article 27); travel documents (Article
28); expulsion (Article 31); and naturalization (Article 32). With respect to some of these articles
and the identified gaps, Canada has well-established human rights obligations under the
Convention on the Rights of the Child, the International Covenant on Economic, Social and
Cultural Rights, the International Convention on the Elimination of All Forms of Racial
Discrimination, and the International Covenant on Civil and Political Rights which require
Canada to either meet or surpass the standard of treatment for stateless persons under the 1954
Convention. Recommendations for addressing these gaps include reforms that would make the
Canadian legal framework more inclusive to the legal challenges that stateless persons may
experience in accessing social housing, free public education, social programs, travel documents,
and pathways to citizenship.

Where there are no clear international human rights obligations that apply to gaps in the
Canadian legal framework, recommendations attempt to facilitate the protection of stateless
person’s rights and assist in crafting appropriate policy options. Such recommendations include
establishing a statelessness determination procedure and recognition of a “stateless persons
status” similar to “protected person” status. Several recommendations also call for additional
information from government departments and request that further research be conducted in



order to identify the practical obstacles stateless persons experience in exercising their rights
under the 1954 Convention and Canadian law.



INTRODUCTION

This report is completed at the request of UNHCR in pursuit of its mandate with respect to
preventing and reducing statelessness around the world, as well as to protect the rights of
stateless people. As a State Party to the 1961 Convention on the Reduction of Statelessness
(“1961 Convention”),! the Government of Canada has recognized UNHCR’s role pursuant to
Article 11 of the 1961 Convention to present stateless cases to the national authorities.

BACKGROUND TO THE REPORT

In 2003, the Government of Canada responded to the UNHCR’s “Questionnaire on Statelessness
Pursuant to the Agenda for Protection”, which sought input from States on the steps they have
taken to reduce statelessness and to meet the protection needs of stateless persons.? In response
to the questionnaire, the Government of Canada outlined several reasons for not acceding to the
1954 Convention Relating to the Status of Stateless Persons (“1954 Convention”).® The reasons
include: the 1951 Refugee Convention Relating to the Status of Refugees (1951 Convention™)
largely duplicates the 1954 Convention; Canadian law contains all the necessary safeguards to
cover adequately the situation of stateless persons; and finally, accession to the 1954 Convention
would be a pull-factor for stateless persons and would encourage those inside Canada to
renounce their citizenship in order to remain in Canada.? In general, the Government of Canada’s
assessment is that Canada’s refugee and immigration laws, as well as the Canadian Charter of
Rights and Freedoms and other laws and regulations, currently provide the protection standards
as outlined in the 1954 Convention.’

In light of the Government of Canada’s response to the Questionnaire, UNHCR Canada
commissioned a report by Andrew Brouwer titled, Statelessness in the Canadian Context.® The
report was published in 2003 and updated in 2012. The report examined the context in which
statelessness in Canada may arise, the international legal framework on statelessness, and how
statelessness 1s addressed in Canadian law and practice. On the latter aspect, the report surveyed
how Canadian law works in practice with respect to: avoiding statelessness; naturalization and
immigration programs; providing travel documents to stateless persons; the inadequacy of

! Convention on the Reduction of Statelessness, 30 August 1961, United Nations, Treaty Series, vol. 989, p.

175, available at: http://www.refworld.org/docid/3ae6b39620.html (entered into force 13 December 1975, accession
by Canada 17 July 1978) [1961 Convention]

2 UN High Commissioner for Refugees (UNHCR), Final Report Concerning the Questionnaire on Statelessness
Pursuant to the Agenda for Protection. Steps taken by States to Reduce Statelessness and to Meet the Protection
Needs of Stateless Persons, March 2004, available at: http://www.refworld.org/docid/405f09834.html [UNHCR
Questionnaire Report|

3 Convention Relating to the Status of Stateless Persons, 28 September 1954, United Nations, Treaty Series, vol.
360, p. 117, available at: http://www.refworld.org/docid/3ae6b3840.html [/954 Convention].

4 See UN High Commissioner for Refugees (UNHCR), Statelessness in the Canadian Context: An updated
discussion paper, March 2012, at p. 32, available at: http://www.refworld.org/docid/4facb7a62.html [Statelessness
in the Canadian Context]; and Nicole LaViolette, “The Principal International Human Rights Instruments to Which
Canada has not Acceded”, (2006) 24 Windsor Y.B. Access Just. 267-324 at 278 [LaViolette].

5 LaViolette, ibid.

6 Statelessness in the Canadian Context, supra note 4.




refugee law and risk-based assessments in addressing statelessness; and, the detention and
removal of stateless persons. In relation to these issues, Andrew Brouwer concluded that current
federal legal mechanisms are insufficient to protect stateless persons in Canada.

THE PURPOSE OF THE REPORT

Andrew Brouwer’s report did not examine all of the protection standards for stateless persons
under the 1954 Convention. Therefore, this report will provide a further comparative assessment
of the most important articles of the 1954 Convention and the Canadian legal framework as it
relates to the treatment of stateless persons. In particular, this report will examine both federal
and provincial legal frameworks that pertain to the main legal, economic and social rights of
stateless persons.

By examining the current Canadian legal framework, the purpose of this report is to identify any
incompatibility between the articles of the 1954 Convention and the Canadian legal framework.
In undertaking this assessment, the report seeks to independently verify whether the Government
of Canada’s claim that “Canadian law contains all the necessary safeguards to cover adequately
the situation of stateless persons” is well founded. As a result of this review, the report finds that
gaps exist between the Canadian legal framework and the protection standards in the 1954
Convention. Incidentally, the report also inadvertently illustrates that Canada’s contention that
the 1951 Refugee Convention duplicates the rights in the 1954 Convention, is misguided and
overly simplistic.” Furthermore, as an aside, the Government of Canada’s argument that acceding
to the 1954 Convention would be a “pull-factor” for stateless persons and would encourage those
to renounce their citizenship in order to remain in Canada, is not supported by evidence from
countries that are Party to the 1954 Convention.

METHODOLOGY

This report provides a systematic and independent assessment of the Government of Canada’s
rationale for not acceding to the 1954 Convention. This is necessary in order to determine the

7 The drafters of the 1954 Convention recognized that having a separate convention would fill a gap in international
law because not all stateless persons meet the definition of “refugee” in the 1951 Refugee Convention. The
preamble to the 1954 Convention makes clear that the purpose of the Convention is to protect those stateless persons
who are not covered by the 1951 Refugee Convention. In taking the above position, Canada essentially assumes that
refugees and stateless persons are the same. However, this position is not consistent with information on its own
website concerning “Terms and definitions related to refugee protection”. That information acknowledges that
statelessness has a “genuine meaning under international law” and that “statelessness and refugee status are not
identical” (See, Citizenship and Immigration, Citizenship and Immigration Canada, “Terms and definitions related
to refugee protection” (25 February 2013), available at: http:/tinyurl.com/poqw8et).

8 UN High Commissioner for Refugees (UNHCR), Statelessness determination procedures, Identifying and
protecting stateless persons, August 2014, at 8, available at: http://www.refworld.org/docid/5412a7be4.html; see
also Chris Nash, “Still Stateless, still suffering: It’s time for European leaders to take action” (29 August 2014),
available at: http://tinyurl.com/nk88ja6, stating: “In those few European countries with well-established
[statelessness determination] procedures (France, Hungary, Italy and Spain) the number of applications has
remained manageable and generally consistent year on year.”




accuracy of the Government of Canada’s claim that its legal framework provides sufficient
protection for stateless persons; and therefore, is compatible with the 1954 Convention.

The report compares the Canadian legal framework of the federal government and the provincial
governments of Alberta, British Columbia, Ontario, and Quebec with the key provisions of the
1954 Convention. The Canadian legal framework reviewed for this report includes constitutional
law, legislation, regulations, policies, jurisprudence and common law principles. Only Alberta,
British Columbia, Ontario, and Quebec’s legal framework is assessed due to time constraints and
the fact that 86% of the population of Canada resides in these four provinces.” Future research
may wish to focus on the legal framework in other Canadian provinces, since there can be slight
variances among the provinces that impact the rights of stateless persons.

Where gaps are identified between the Canadian legal framework and the standard of treatment
in the 1954 Convention, these are documented. Furthermore, where gaps are identified the report
assesses whether Canada has existing obligations under international human rights law to meet
or exceed the standard in the 1954 Convention.

Finally, in order to address documented gaps, the report provides many recommendations for
future research, information gathering and policy reform.

LIMITATIONS OF THE REPORT

The report does not examine every article of the 1954 Convention. Instead, it focuses on the most
significant articles that address the legal and socio-economic rights of stateless persons and for
which Canada may have existing international human rights obligations. In addition, some
articles of the 1954 Convention are unique to the Convention and are not buttressed by other
international human rights standards. In such cases, the Canadian legal framework is still
assessed in order to provide recommendations that may alleviate the precarious situation of
stateless persons in Canada.

The report also takes a formalistic approach to examining how the Canadian legal framework
considers stateless persons. In so doing, it does not consider the potentially infinite scenarios that
stateless persons experience in attempting to exercise their rights in Canada. This means that in
some cases the assessment of the Canadian legal framework appears compatible and neutral on
its face in its treatment of stateless persons, there may be disproportionate and adverse impacts
on stateless persons due to their often-precarious and marginalized existence.' For example, the
legal framework does not provide stateless persons with a special status under Canadian law and
assimilates stateless persons within the definition of foreign nationals. While this essentially
ensures that stateless persons receive treatment at least as favourable as “aliens generally”, it

9 Statistics Canada, “Population by year, by province and territory”, (26 September 2014), available at:
http://tinyurl.com/acm88up.

19 This report does not describe the stories of stateless persons in Canada and their daily circumstances. However,
their precarious circumstances and marginalization has been well documented elsewhere. For a few Canadian
examples see Stateless in the Canadian Context, supra note 4. For an international perspective on the consequences
of statelessness see UN High Commissioner for Refugees (UNHCR), Special Report: Ending Statelessness in 10

years, July 2014, available at: http://www.unhcr.org/statelesscampaign2014/Stateless-Report_eng_final3.pdf.




masks their unique circumstances that may necessitate more affirmative treatment under
Canadian law. That said, where practical obstacles to exercising rights in Canada are apparent,
they are noted in the report.

The report also observes that there is little reliable research on stateless persons in Canada, their
demographic profile, their status and their legal histories. Substantial quantitative and qualitative
research is required to know more of their experiences and whether the Canadian legal
framework is compatible with the 1954 Convention and Canada’s international human rights
obligations. In writing and researching this report, it is apparent that such information is
essential. For example, knowing who is stateless in Canada and their legal status facilitates a
greater understanding of the scope of a “statelessness problem” in Canada, as well as assists in
determining how many stateless persons are within the scope of the 1954 Convention. On the
latter issue, several articles of the 1954 Convention apply to stateless persons depending on
whether they are “lawfully staying”, “lawfully in”, habitually resident, or physically present in
Canada. However, Canada has not clearly articulated in its legal framework which permits and
statuses under Canadian law constitute “lawfully staying” or “lawfully in” for the purposes of the
1954 Convention. This creates some uncertainty on the extent to which some Canadian
legislation is, or is not, compatible with the 1954 Convention. Furthermore, there is little
information on how many foreign nationals in Canada are identified as stateless, and how such
determinations are made. Therefore, in order to create effective policy solutions on statelessness
in Canada, reliable statistics on the number of stateless persons in Canada and the
implementation of an effective statelessness determination procedure is required.



ARTICLES OF THE 1954 CONVENTION, CANADA’S LEGAL FRAMEWORK AND
INTERNATIONAL HUMAN RIGHTS OBLIGATIONS

CHAPTER I: GENERAL PROVISIONS

ARTICLE 1: DEFINITION OF THE TERM “STATELESS PERSON”

1. For the purpose of this Convention, the term ‘“stateless person” means a person who is not
considered as a national by any State under the operation of its law.

2. This Convention shall not apply:

(1) To persons who are at present receiving from organs or agencies of the United Nations other
than the United Nations High Commissioner for Refugees protection or assistance so long as
they are receiving such protection or assistance;

(i1) To persons who are recognized by the competent authorities of the country in which they
have taken residence as having the rights and obligations which are attached to the possession
of the nationality of that country;

(ii1) To persons with respect to whom there are serious reasons for considering that:

(a) They have committed a crime against peace, a war crime, or a crime against humanity,
as defined in the international instruments drawn up to make provisions in respect of such
crimes;

(b) They have committed a serious non-political crime outside the country of their
residence prior to their admission to that country;

(c) They have been guilty of acts contrary to the purposes and principles of the United
Nations.

I. Background & Commentary

The definition in Article 1(1) focuses on de jure stateless persons. This means persons who
actually lack a nationality by virtue of the laws of any State, and such persons may include, but
are not limited to, those who did not acquire a nationality by birth, or lost it by marriage.'! In
order to establish proof of a lack of nationality from “any State”, the person has to provide proof
from the country where they have a relevant link, such as country of origin, descent, marriage,
habitual residence, adoption, etc.!?

' Nehemiah Robinson, Convention relating to the Status of Stateless Persons. Its History and Interpretation,
Institute of Jewish Affairs, World Jewish Congress, 1955, reprinted by the Division of International Protection of the
United Nations High Commissioner for Refugees 1997, at 7, available at:
http://www.refworld.org/docid/4785103d2.html [Robinson Commentary to the 1954 Convention].

12 UN High Commissioner for Refugees (UNHCR), Handbook on Protection of Stateless Persons, 30 June 2014, at
para. 18, available at: http://www.refworld.org/docid/53b676aad.html [Handbook on Stateless Persons]; and Ibid., at
10.




Persons who do not have proof of their loss of nationality and cannot obtain such proof either by
law or because the state in which they have a nationality refuses to assist them, are referred to as
de facto stateless persons.!* Although de facto stateless persons are in some cases in the same
position as de jure stateless persons, they are not the same, as de facto stateless persons legally
have a nationality, but receive no benefits or protection from the state of their nationality.
Despite de jure stateless persons being the intended beneficiaries of the 1954 Convention, the
Final Act encourages State Parties to grant de facto stateless persons “the treatment which the
Convention accords to de jure stateless persons.”!*

The 1954 Convention does not permit reservations to Article 1(1) and does not prescribe the
mechanism or procedure for determining who is stateless.’>* However, the establishment of such
procedures, even in states that are not a party to the 1954 Convention, is important because
statelessness is a “juridically relevant fact under international law.”'® Essentially, “recognition of
statelessness plays an important role in enhancing respect for the human rights of stateless
persons, particularly through access to a secure legal status and the enjoyment of rights afforded
to stateless persons under the 1954 Convention.”"’

With respect to Article 1(2) of the 1954 Convention, these clauses are nearly identical to the
exclusion clauses of Articles 1D, 1E and 1F of the 1951 Refugee Convention. In regard to
Article 1(2)(ii1) of the 1954 Convention, which mirrors Article 1F, persons who are “unworthy of
protection...need not be proven to have been found guilty of actually having committed any act
described...it suffices that there are serious reasons for considering that he did so.”'® The reasons
that are to be considered “serious” are to be decided by the authorities of the stateless person’s
country of residence.’

I1. The Canadian Legal Framework
a. Article 1(1)

Federal Immigration Legislation and Operational Bulletins

There is no definition of the term “stateless person” in Canadian legislation. This includes the
key immigration and citizenship legislation of the Immigration and Refugee Protection Act
(“IRPA”),* the Immigration and Refugee Protection Regulations (“IRPR”),*' the Citizenship

13 Robinson Commentary to the 1954 Convention, supra note 11 at 7-8.

14 Ibid., at 12.

15 1954 Convention, supra note 3 at Art. 38(1).

16 Handbook on Stateless Persons, supra note 12 at para. 9.

7 Ibid.

18 Robinson Commentary to the 1954 Convention, supra note 11 at 13.

19 Ibid.

20 Immigration and Refugee Protection Act, SC 2001, ¢ 27, available at: http://laws-lois.justice.gc.ca/eng/acts/I-
2.5/FullText.html [/RPA].

2 Immigration and Refugee Protection Regulations, SOR/2002-227, available at: http://laws-
lois.justice.gc.ca/eng/regulations/SOR-2002-227/Full Text.html [/RPR].




Act,** and the Citizenship Regulations.” Where stateless persons are referred to in the /RPA, they
are assimilated within the definition of “foreign nationals”. The /RPA defines a “foreign
national” as “a person who is not a Canadian citizen or a permanent resident, and includes a
stateless person.”*

There are two significant impacts of assimilating stateless persons with foreign nationals in
Canadian legislation. First, by including stateless persons within the definition of foreign
nationals, much of the Canadian legal framework that refers to foreign nationals automatically
and equally applies to stateless persons. This ensures that the Canadian legal framework is prima
facie compatible with some articles of the 1954 Convention that require stateless persons receive
“treatment at least as favourable as aliens generally.” Second, and conversely, because of their
assimilation within the definition of foreign nationals, stateless persons have no special “stateless
person status” under Canadian law. Without a specific “stateless person status” under Canadian
law, grouping stateless persons with foreign nationals may simply obscure stateless persons’
unique needs and circumstances. For example, in some instances where the Canadian legal
framework is prima facie compatible with articles of the 1954 Convention, the legal framework
may still produce disproportionate adverse effects on stateless persons. Some of these impacts
are discussed further in this report.

Furthermore, since there is no “stateless person status” or formal statelessness determination
procedure in Canada, there is little information on the extent of statelessness in Canada. This
includes a lack of information on how many people are stateless, who is stateless, how foreign
nationals are identified as stateless, and how government officials are trained to identify foreign
nationals as stateless. For example, some foreign nationals may be identified as stateless on their
immigration documents, but how this determination is made and on what evidence, leads one to
question the accuracy of any statistics on stateless persons in Canada. Without reliable
information on the extent of statelessness in Canada it is easy for Canada to ignore a potentially
serious policy issue by dismissing it as irrelevant and insignificant.

Federal Citizenship Legislation

The Citizenship Act also does not define statelessness. This is despite a provision in the
Citizenship Act that permits Canadian citizenship to be granted to a stateless child born abroad to
a Canadian parent who was also born abroad.” It is only in a 2009 Operational Bulletin
(“Operational Bulletin 133”) issued by Citizenship and Immigration Canada to its Port-of-Entry
Officers, that a definition of statelessness appears in policy documents. Operational Bulletin 133
provides that “[s]tatelessness refers to the status of an individual who is not recognized as a
national by any state under its domestic law.”?® The purpose of Operational Bulletin 133 is to

22 Citizenship Act, RSC 1985, ¢ C-29, available at: http://laws-lois.justice.gc.ca/eng/acts/c-29/Full Text.html
[Citizenship Act].

2 Citizenship Regulations, SOR/93-246, available at: http://laws-lois.justice.gc.ca/eng/regulations/SOR-93-
246/FullText.html [Citizenship Regulations].

24 IRPA, supra note 20, at s. 2(1).

25 Citizenship Act, supra note 22 at s. 5(5); and Citizenship Regulations, supra note 23 at s. 3.1(1).

26 Citizenship and Immigration Canada, “First Generation Limit and Citizenship by Descent — Clarification for Port
of Entry Officers” Operational Bulletin 133 (17 July 2009), available at:




inform Port-of-Entry Officers on how to determine if a baby born outside Canada to a Canadian
citizen parent is a Canadian citizen, but does not provide guidance to officers on how to make
statelessness assessments or determinations. Operational Bulletin 189 also provides guidance to
officers on the process for granting a temporary resident permit to persons seeking a grant of
citizenship for a stateless child abroad to a Canadian parent who was also born abroad.”” But it
too does not provide information on making statelessness assessments or determinations.

Customary International Law, the Common Law and Jurisprudence

Even though there is no statutory inclusion of the Article 1(1) stateless persons definition into
Canadian legislation, the International Law Commission has stated that the definition of
“stateless persons” in Article 1(1) of the 1954 Convention “can no doubt be considered as having
acquired customary nature” under international law.?® This is significant for the Canadian legal
framework because it operates under the doctrine of adoption with respect to matters of
customary international law. Under the doctrine of adoption, customary norms form part of the
Canadian common law, unless Canadian legislation explicitly states otherwise.” Furthermore,
there is Federal Court of Canada jurisprudence acknowledging the 1954 Convention definition of
a “stateless person” in relation to Canada’s obligations under the 1961 Convention,*® and there
are also a number of social security agreements between the Government of Canada, the
Government of Quebec and foreign states which accept the definition of a stateless person from
the 1954 Convention for the purposes of those agreements.*' Therefore, considering the doctrine
of adoption, jurisprudence, and Canada being a State Party to the 1961 Convention, there is a
strong argument that the definition of “stateless persons” in Article 1(1) is the definition under

http://www.cic.gc.ca/english/resources/manuals/bulletins/2009/0b134.asp.

27 Citizenship and Immigration Canada, “Access to Grant of Citizenship for Stateless Persons Impacted by Bill C-
377 (9 April 2010), available at: http://www.cic.gc.ca/english/resources/manuals/bulletins/2010/0b189.asp.

28 United Nations, Draft Articles on Diplomatic Protection with commentaries, 2006, at p. 49, available at:
http://www.refworld.org/docid/525¢7929d.html.

2 See R v. Hape, 2007 SCC 26, at para. 39, available at: http://canlii.ca/t/1rg5n: “In my view, following the
common law tradition, it appears that the doctrine of adoption operates in Canada such that prohibitive rules of
customary international law should be incorporated into domestic law in the absence of conflicting legislation. The
automatic incorporation of such rules is justified on the basis that international custom, as the law of nations, is also
the law of Canada unless, in a valid exercise of its sovereignty, Canada declares that its law is to the contrary.
Parliamentary sovereignty dictates that a legislature may violate international law, but that it must do so expressly.
Absent an express derogation, the courts may look to prohibitive rules of customary international law to aid in the
interpretation of Canadian law and the development of the common law.” It should be noted that some authors have
argued that the above statement in Hape has complicated the understanding of the “doctrine of adoption” in Canada
[See John Currie, Public International Law (Toronto: Irwin Law, 2008) at 226-235]. However, Justice Louis LeBel
of the Supreme Court of Canada clarified the above passage to address these criticisms and restates that the doctrine
of adoption does apply in Canada. See Louis LeBel, “A Common Law of the World? The Reception of Customary
International Law in the Canadian Common Law” (2014) 65 UNBLJ 3, at 14-15.

30 See, Van Vlymen v. Canada (Solicitor General), 2004 FC 1054, at para. 20, available at: http://canlii.ca/t/1hvv2;
31 For example, Proclamation Giving Notice that the Interim Agreement on Social Security between Canada and
Israel, SI/2003-155, (Old Age Security Act) (entry into force on September 1, 2003); Regulation respecting the
implementation of an Understanding and an Administrative Arrangement on Social Security between the
Gouvernement du Québec and the Government of the Republic of the Philippines, CQLR ¢ R-9, r 32, (Ministére de
I'Emploi et de la Solidarité Sociale and the Commission des Partenaires du Marché du Travail, Tax Administration
Act, Québec Pension Plan); Proclamation Declaring the Agreement on Social Security Between Canada and the
United States of America, SI/82-105, (entry into force February 9, 1982, Old Age Security Act).
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Canadian law regardless of the fact that Canada has not incorporated that definition into
Canadian legislation.

b. Article 1(2)(ii)-(iii)

Federal Immigration Legislation

The exclusion provisions of Article 1(2)(ii)-(iii) parallel those from Articles 1E and 1F of the
1951 Refugee Convention, the latter of which are incorporated through section 98 of the /RPA.
Although section 98 only addresses exclusion for the purposes of the 1951 Refugee Convention,
a simple statutory amendment referencing Article 1(2)(ii)-(ii1) could render the /RPA compatible
with the 1954 Convention.

Even though section 98 is not immediately compatible, some of the criminal elements for
exclusion under Article 1(2)(iii) of the 1954 Convention are mentioned elsewhere in the /RPA
through its “inadmissibility” provisions. “Inadmissibility” under the /RPA refers to reasons why
a foreign national is not admissible or able to enter Canada. Without assuming that the
inadmissibility provisions of /RPA would meet specific evidentiary and procedural exclusion
requirements under the 1954 Convention or international law, the inadmissibility provisions of
IRPA do allow Canada to find foreign nationals (including stateless persons) inadmissible to
Canada when there are reasonable grounds to believe that they have committed crimes on:
security grounds, human or international rights violations, serious criminality, criminality and
organized criminality grounds.”? In light of these provisions, the /RPA currently contains
language similar to Article 1(2)(iii) of the 1954 Convention and such inadmissibility provisions
currently apply to stateless persons as foreign nationals.

I11. Assessment

Although there is no explicit definition of a stateless person in the Canadian legal framework, the
definition of stateless persons in Article 1(1) of the 1954 Convention is likely part of the
Canadian law through the doctrine of adoption, jurisprudence and Canada’s obligations under the
1961 Convention. At the very least, policy documents also reflect the definition from Article
1(1). Therefore, it appears that Canada’s understanding of a “stateless person” conforms to the
definition in Article 1(1).

However, since Canada has no legislated definition of a “stateless person”, is not a State Party to
the 1954 Convention, and does not provide for a “stateless person status”, there continues to be a
lack of clarity on the extent of statelessness in Canada. By establishing a statelessness
determination procedure Canada could gain a better understanding of who is stateless in Canada,
as well as properly identify stateless persons and ensure stateless persons have a secure legal
status that grants them access to crucial protection rights under the 1954 Convention that they are
not otherwise afforded under Canadian law.*

32 IRPA, supra note 20 at ss. 34- 37.
33 Handbook on Stateless Persons, supra note 12 at para. 135 & 137.
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With regards to Article 1(2), Canada’s legal framework is nearly compatible, since the /RPA
already incorporates similar exclusion provisions from Articles 1E and 1F of the 1951 Refugee
Convention. The inadmissibility provisions may also be compatible with the 1954 Convention,
but these provisions may need to be adjusted in order to account for the unique circumstances of
stateless persons and to provide sufficient procedural safeguards in accordance with international
standards. On the latter point, it is noted that in the refugee context, exclusion is to be considered
after there is a determination that the person meets the definition of a “refugee” under the 1951
Refugee Convention.** The current inadmissibility scheme in Canada does not comply with this
requirement.

a. Canada’s International Human Rights Obligations

Canada has commitments under international human rights law to “everyone” in its territory
without discrimination, even non-citizens and stateless persons.’ In this regard, the UNHCR
“encourages states that are not yet party to the 1954 Convention relating to the Status of Stateless
Persons to treat stateless persons lawfully residing on their territory in accordance with
international human rights law; and to consider, as appropriate, facilitating the naturalization of
habitually and lawfully residing stateless persons in accordance with national legislation.”* One
key step to addressing the human rights of stateless persons in States that are not party to the
1954 Convention is to establish statelessness determination procedures.

Nationality and statelessness determinations are necessary in a number of legal contexts. This
includes removal proceedings, issuing a passport or identity documents, voting rights, military
service, and accessing government services, etc. As a result, there is a great value in the
establishment of statelessness determination procedures.’”” For example, an assessment of
statelessness may be required when an individual seeks the application of the 1961 Convention
to which Canada is a State Party.’® In addition, without a rigorous application of the definition
and the determination of stateless persons, there is a risk that there becomes generalized
discrimination against stateless persons. By grouping stateless persons with all foreign nationals,
there is a formalistic and non-substantive understanding of the discrimination and hardship
stateless persons experience in Canada. Therefore, there needs to be proper identification of
stateless persons in order to avoid discrimination in the enjoyment of rights under the 1954
Convention, but also rights under other international human rights treaties to which Canada is a

party.

Finally, one could argue that by not recognizing stateless persons and leaving them in indefinite
legal limbo, violates a stateless person’s right to an effective remedy, their right to liberty and
security of the person, their right not to be subjected to cruel, inhuman and degrading treatment

3 UN High Commissioner for Refugees (UNHCR), The Exclusion Clauses: Guidelines on their Application, 2
December 1996, at paras. 8-9, available at: http://www.refworld.org/docid/3ae6b31d9f.html.

35 Handbook on Stateless Persons, supra note 12 at para. 141.

36 UN High Commissioner for Refugees (UNHCR), Conclusion on Identification, Prevention and Reduction of
Statelessness and Protection of Stateless Persons, Conclusion No. 106 (LVII) - 2006 (6 October 2006), at 106(u),
available at: http://www.unhcr.org/453497302.html [EXCOM Conclusion No. 106]

37 Handbook on Stateless Persons, supra note 12 at paras. 9, 57 & 122.

38 Ibid., at para. 57.
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under the International Covenant on Civil and Political Rights (“ICCPR”).* In fact, since
statelessness is a juridically relevant fact under international law, it is difficult to foresee how
Canada can meet its international human rights obligations towards stateless persons without
establishing a determination procedure or mechanism that identifies them.*

IV.  Recommendations

1) Canada should incorporate the definition of “stateless persons” from Article 1(1) of the
1954 Convention into the /RPA and Citizenship Act.

2) Canada should establish a statelessness determination procedure for identifying stateless

3)

4)

S)

persons in Canada.

Citizenship and Immigration Canada, the Canada Border Services Agency, and the
Immigration and Refugee Board should publically disclose all policy guidelines, if any,
which its officers and Members use in assessing a person’s statelessness. This includes how
officers and Members gather and assess evidence of statelessness. Citizenship and
Immigration Canada, the Canada Border Services Agency, and the Immigration and
Refugee Board should also disclose how its officers and Members are trained in identifying
persons as stateless.

Canada should implement a “stateless person status”, similar to “protected person status”.
The “stateless person status” should allow persons identified as stateless to be eligible for
work, social housing, education, public healthcare and social assistance, etc. In addition,
such a status should provide stateless persons with expedited access to permanent resident
status, and ultimately, Canadian citizenship.

Further research should be conducted on stateless persons in Canada. The research should
survey stateless persons, legal practitioners, community workers and academics. In
particular, the research should seek to gather information on stateless persons’ demographic

3 International Covenant on Civil and Political Rights, 16 December 1966, United Nations, Treaty Series, vol. 999,
p- 171, at Arts. 2(3), 7, 9(1), available at: http://www.refworld.org/docid/3ae6b3aa0.html (entered into force 23
March 1976, accession by Canada 19 May 1976) [ICCPR)]. This point is made by analogy. The European Network
on Statelessness makes the case that these rights, which are similarly enshrined in the European Convention on
Human Rights, could be violated by the failure of State Parties to implement statelessness determination procedures.
See, European Network on Statelessness (Caia Vlieks), Strategic Litigation: An Obligation for Statelessness
Determination under the European Convention on Human Rights (September 2014), available at:
http://tinyurl.com/ooblywd [Obligation for Statelessness Determination under the ECHR]. Furthermore, the Inter-

American Court of Human Rights has issued an Advisory Opinion explaining that Member States of the

Organization of American States (including Canada), and regardless of whether they have ratified the American
Convention on Human Rights, have an obligation to establish statelessness determination procedures under the
American Declaration of the Rights and Duties of Man. On this latter point see Advisory Opinion OC-21/14 of
August 19, 2014 requested by the Argentine Republic, the Federative Republic of Brazil, the Republic of Paraguay
and the Oriental Republic of Uruguay. Rights and Guarantees of Children in the Context of Migration and/or in

Need of International Protection, OC-21/14, Inter-American Court of Human Rights (IACrtHR), 19 August 2014, at

paras. 32 & 94-102 available at: http://www.refworld.org/docid/54206¢c744.html.
40 Obligation for Statelessness Determination under the ECHR, ibid.
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profile, their unique legal history while in Canada, as well as the “practical” obstacles
stateless persons experience in exercising their rights under the Canadian legal framework
and the 1954 Convention.

6) Develop a statelessness litigation strategy for Canada, similar to the European Network on

Statelessness’ Strategic Litigation: An Obligation for Statelessness Determination under the
European Convention on Human Rights.

ARTICLE 3: NON-DISCRIMINATION

The Contracting States shall apply the provisions of this Convention to stateless persons without
discrimination as to race, religion or country of origin.

I. Background & Commentary

The Commentary on the 1954 Convention explains “that no state may discriminate among the
different groups of stateless persons on the grounds stated in this Article, i.e., treat one more
favourably than the other, within the obligatory provisions of the Convention.”*! However,
beyond the minimum rights established, “states are free to grant any right they wish to any group
they desire.”*

Rights that were not yet in existence at the time the 1954 Convention entered into force, such as
rights that would grant special rights to certain groups, are likely compatible with Article 3. This
is because Article 3 only relates to the provisions of the 1954 Convention and not to “extra-
Conventional rights.”* Furthermore, despite Article 3, other articles of the 1954 Convention that
relate to the length of stay of a stateless person, as well as the expression “in the same
circumstances”, makes differentiation of stateless persons in Articles 7(2)-(3), 13, 15, 17, 18, 19,
21, 22(2), and 26 not only permissible but explicit.*

II. Canadian Legal Framework

a. Canadian Constitutional Law

The Canadian Charter of Rights and Freedoms* (“Charter”) is Canada’s constitutional “Bill of
Rights” and applies to all federal and provincial legislation and government action. Under the

41 Robinson Commentary to the 1954 Convention, supra note 11 at 17. Emphasis added.

42 Ibid.

43 Ibid. “Extra-Conventional rights” refers to rights provided for in treaties other than the 1954 Convention,
including human rights treaties drafted after the 1954 Convention. Article 3 can be read with Article 5 of the 1954
Convention, which states: “[n]othing in this Convention shall be deemed to impair any rights and benefits granted
by a Contracting State to stateless persons apart from this Convention.”

4 Ibid.

4 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), 1982, c. 11, available at: http://laws-lois.justice.gc.ca/eng/Const/page-15.html [Charter]. The
Canadian Charter of Rights and Freedoms is not to be confused with Quebec’s human rights legislation, the
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Charter’s equality provisions, “every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without discrimination and, in
particular, without discrimination based on race, national or ethnic origin, colour, religion, sex,
age or mental or physical disability.”*® The Supreme Court of Canada has also recognized
citizenship as an analogous ground under the equality rights provision of the Charter.*’ In
recognizing citizenship as a ground of discrimination under section 15(1) of the Charter, Justice
Wilson of the Supreme Court stated that “[r]elative to citizens, non-citizens are a group lacking in
political power and as such vulnerable to having their interests overlooked and their rights to equal
concern and respect violated. They are among ‘those groups in society to whose needs and wishes
elected officials have no apparent interest in attending.””*® This is not to say governments are unable
to make legislative distinctions on the basis of citizenship status, but when legislation establishes
limitations on the basis of citizenship, the Charter requires the discrimination be reasonable and
demonstrably justified.*” In addition, section 15(2) of the Charter allows governments to
pro-actively “combat discrimination by developing programs aimed at helping disadvantaged
groups improve their situation” even though such programs may discriminate on the enumerated
or analogous grounds under section 15(1).%°

b. Federal Human Rights Legislation

In addition to the Charter described above, both the federal government and provincial
governments have human rights legislation that prohibits discrimination by public and private
institutions in employment, the leasing and sale of property, accommodation, services and
facilities, membership in labour unions and professional associations. Whether federal or
provincial human rights legislation applies to a public or private institution depends on the
institution’s activities being within the legislative jurisdiction of the federal or provincial
government.’!

Charter of Human Rights and Freedoms, infra note 57, which is Quebec’s provincial human rights legislation and
applies with respect to matters within the legislative authority of the province of Quebec.

46 Ibid., at s. 15(1).

4T Andrews v. Law Society of British Columbia, [1989] 1 SCR 143, available at: http://canlii.ca/t/1{t8q [Andrews];
and Lavoie v Canada, 2002 SCC 23, available at: http://canlii.ca/t/51sx [Lavoie].

*® Andrews, ibid at p. 152.

4 Charter supra note 45 at s. 1. Section 1 provides that even though government legislation or action may be found
to discriminate contrary to section 15(1) of the Charter, it may not be unconstitutional on the basis that the
discrimination is a reasonable limit that can be demonstrably justified in a free and democratic society. The
considerations under section 1 of the Charter are whether: 1) The objective of the law or provision is sufficiently
pressing and important to warrant overriding the right in question; 2(a) The means chosen to realize the above
objective is rationally connected to the objective; 2(b) The means impair the relevant rights as little as possible; 2(c)
The harmful effects of the rights-limiting measure are proportional to the positive effects of the measure. See, R. v.
Oakes, [1986] 1 SCR 103, available at: http://canlii.ca/t/1{tv6 [Oakes].

50 Charter supra note 45 at s. 15(2); and R. v. Kapp, 2008 SCC 41, at para. 16, available at: http://canlii.ca/t/1z476.
31 See, Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, reprinted in RSC 1985, App 11, No 5, at ss. 91-95, available
at: http://laws-lois.justice.gc.ca/eng/Const/FullText.html. [Constitution Act, 1867]. Some jurisdictional
responsibilities are shared, but for example federal jurisdiction includes: aliens and naturalization, trade and
commerce, banking, unemployment insurance, telecommunications, shipping, broadcasting, postal service, inter-
provincial and international transportation, crown corporations, inland fishing, First Nations reserves, intellectual
property, marriage and divorce, criminal law, etc. The provinces jurisdiction includes: healthcare and social services,
education, property and civil rights, matters of a merely local or private nature, the administration of justice in the
province, natural resources, direct taxation, etc.
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At the federal level, the Canadian Human Rights Act prohibits discrimination in the delivery of
goods, services, accommodation, and employment on the grounds of race, national or ethnic
origin and religion, among other grounds.*? Since the Canadian Human Rights Act is a federal
statute, it applies only to those public and private institutions that are within federal legislative
jurisdiction.

c. Provincial Human Rights Legislation

Similar to the Canadian Human Rights Act, provincial human rights legislation applies to
persons and institutions that provide goods, services, and employment contracts within
provincial legislative jurisdiction.™ In this respect the human rights legislation of Alberta,*
British Columbia,* Ontario*® and Quebec®” prohibit discrimination on the basis of race, religion
and place of origin, among other grounds.>® Subject to some exemptions, Ontario’s human rights
legislation also prohibits discrimination on the ground of citizenship.*

Finally, it is important to note that all federal and provincial human rights legislation must also
comply with the Charter.®

III.  Assessment

In light of the constitutional and human rights framework described above, the Canadian

legislative framework appears to ensure compatibility with Article 3 of the 1954 Convention. By
prohibiting discrimination on the grounds of race, religion and country of origin, there is

2 Canadian Human Rights Act, RSC 1985, ¢ H-6, at s. 3, available at: http://laws-lois.justice.gc.ca/eng/acts/h-
6/FullText.html.

33 Constitution Act, 1867, supra note 51 at ss. 91-92.

>4 Alberta Human Rights Act, RSA 2000, c A-25.5, at ss. 1-5, & 7-9, available at: http:/canlii.ca/t/52{j4 [Alberta
Human Rights Act]

55 Human Rights Code, RSBC 1996, ¢ 210, at ss. 7-14, available at: http:/canlii.ca/t/jj1b [BC Human Rights Code]
36 Human Rights Code, RSO 1990, ¢ H.19, at ss. 1-3 & 5, available at: http://canlii.ca/t/51tsz [Ontario Human Rights
Code]

5T Charter of Human Rights and Freedoms, CQLR ¢ C-12, at s. 10, available at: http://canlii.ca/t/hxt9 [Charter of
Human Rights and Freedoms]

8 Alberta Human Rights Act: race, religious beliefs, place of origin; BC Human Rights Code: race, place of origin,
religion; Ontario Human Rights Code: race, place of origin, colour, ethnic origin, citizenship, creed; Charter of
Human Rights and Freedoms: race, religion, ethnic or national origin.

3 Ontario Human Rights Code, supra note 56 at 16. Section 16(1), the anti-discrimination right based on citizenship
is not infringed where Canadian citizenship is a requirement, qualification or consideration imposed or authorized
by law; 16(2) the right is not infringed where citizenship or lawful admission to Canada for permanent residence is a
requirement, qualification or consideration adopted for the purpose of fostering and developing participation in
cultural, educational, trade union or athletic activities by Canadian citizens or persons lawfully admitted to Canada
for permanent residence; 16(3) the anti-discrimination right based on citizenship is not infringed where Canadian
citizenship or domicile in Canada with the intention to obtain Canadian citizenship is a requirement, qualification or
consideration adopted by an organization or enterprise for the holder of chief or senior executive positions.

0 Vriend v. Alberta, [1998] 1 SCR 493, available at: http:/canlii.ca/t/1fqt5. In Vriend, the Supreme Court of Canada
found that the exclusion of sexual orientation as a prohibited ground of discrimination in Alberta’s (former) human
right’s legislation was contrary to s. 15(1) of the Charter. As a remedy the Supreme Court read into the Act sexual
orientation as a prohibited ground of discrimination.

16



constitutional and legislative protection to ensure that the rights afforded stateless persons under
the articles of the 1954 Convention would not be applied in a discriminatory manner on Article 3
grounds.

ARTICLE 4: RELIGION

The Contracting States shall accord to stateless persons within their territories treatment at least
as favourable as that accorded to their nationals with respect to freedom to practise their religion
and freedom as regards the religious education of their children.

L Background & Commentary

Article 4 of the 1954 Convention is identical to the same provision of the 1951 Refugee
Convention. Article 4 applies to all stateless persons within the territory of a State party, whether
the person is in the Contracting State’s territory legally or illegally.®!

Article 4 requires a Contracting State to afford to stateless persons in its territory the same
freedom of practicing their religion and teaching their children their religion as it provides its
nationals of the same religion. However, in accordance with Article 3, there is the option for a
Contracting State to differentiate treatment between the religions of stateless persons, if it makes
the same differentiation amongst its own nationals.®* In addition, with regard to religious
education, the drafters note that Article 4 does not oblige the Contracting States to provide
stateless persons with the material or financial means to exercise their religion, or with the
material or financial means for the religious education of their children when such means are not
provided for its nationals.®

IL. Canadian Legal Framework

a. Freedom to Practise Religion

Section 2(a) of the Charter provides that “everyone” in Canada, including non-citizens, have the
freedom of conscience and religion.** The Supreme Court of Canada has confirmed that freedom
of conscience and religion includes the practice of religion.®® The practice of religion can be
subject to limitations in order to protect public safety, order, health, morals and the rights of

¢ UN High Commissioner for Refugees (UNHCR), The Refugee Convention, 1951: The Travaux préparatoires
analysed with a Commentary by Dr. Paul Weis, 1990, at 37, available at:
http://www.refworld.org/docid/53el1dd114.html [ /951 Refugee Convention travaux préparatoires).

2 Robinson Commentary to the 1954 Convention, supra note 11 at 18.

63 1951 Refugee Convention travaux préparatoires, supra note 61 at 37.

% Charter, supra note 45 at s. 2(a). “Everyone has the following fundamental freedoms: (a) freedom of conscience
and religion...”

% R. v. Big M Drug Mart Ltd., [1985] 1 SCR 295, at paras. 94-95, available at: http://canlii.ca/t/1fv2b. “The
essence of the concept of freedom of religion is the right to entertain such religious beliefs as a person chooses, the right
to declare religious beliefs openly and without fear of hindrance or reprisal, and the right to manifest religious belief by
worship and practice or by teaching and dissemination.”
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others.%

b. Freedom in Religious Education of their Children

Subject to few exceptions, education is almost exclusively within the legislative powers of the
provincial governments.®’” Each province has its own legislation regarding public and religious
educational institutions; and therefore, education policy varies between the provinces of Alberta,
British Columbia, Ontario and Quebec. Stateless persons are not prohibited from attending a
religious educational institution of their choice, but as a foreign national they may require a study
permit in order to attend the institution.*

Generally, religious education is delivered through private religious schools rather than publicly
funded schools. The exception is Ontario, which provides full public funding for Roman
Catholic schools, but no funding to any other religious schools.” In other provinces, such as
Alberta, the government provides full public funding for Roman Catholic schools, but also
provides partial funding for religious schools that are not Roman Catholic. In British Columbia
and Quebec, the provincial government does not fully fund Roman Catholic education, but
provides partial funding for faith-based schools.™

The UN Human Rights Committee has criticized Ontario and consistently recommended reform
of its policy of only funding Roman Catholic religious education.”’ However, despite the Human
Rights Committee’s concern, the Supreme Court of Canada has ruled in favour of Ontario on this
issue.”” Specifically, the Supreme Court states that although Ontario’s practice of only funding
Roman Catholic education and no other religious schools is a violation of the freedom of religion
and equality provisions of the Charter, section 93 of the Constitution Act, 1867 requires Ontario
to fund Roman Catholic schools. The Supreme Court notes that section 93 was constitutionally
enshrined as a means to protect the religious right of minorities at the time of Canadian
confederation. The Supreme Court also observed that one provision of the constitution (ie. s. 2(a)
and/or s. 15 of the Charter) could not be used to invalidate another provision of the constitution
(ie. s. 93 of the Constitution Act, 1867).

R v. D.J.W., 2011 BCCA 522, available at: http://canlii.ca/t/fpf37 (affirmed by SCC). This case involved a father
accused of performing home circumcision on his son, which caused damage to his son. The father was unable to use
s. 2(a) of Charter as a defence since s. 2(a) protects religious beliefs, but not necessarily religious practices when
they impact on fundamental rights and freedoms of others.

7 Constitution Act, 1867, supra note 51 at s. 93. The federal government is responsible for the education of
registered Indians and provides some funding to the provinces for post-secondary education activities.

%8 JRPR, supra note 21 at ss. 9, 188-189.

% Education Act, RSO 1990, ¢ E.2, at s. 21(1), available at: http://canlii.ca/t/52f6t [Ontario Education Act).

70 See, Kerry Gillespie, “Families caught in religious schools funding controversy” (11 August 2007), available at:
http://tinyurl.com/ppdeh2u; Canadian Secular Alliance, “Briefing note: Funding religious schools” (14 May 2014),
available at: http://tinyurl.com/p8pjSgs; Jennifer Wilson, “Faith based schools” (17 September 2007), available at:
http://www.cbc.ca/ontariovotes2007/features/features-faith.html.

71 UN Human Rights Committee, Concluding observations of the Human Rights Committee: Canada, 85th Sess., 20
April 2006, at para. 21, available at: http://tinyurl.com/o4w2ppe [UNHRC Concluding Observations 2006]. This
observation is a direct result of failing to respond to the Human Rights Committee’s decision in Waldman v. Canada
(Communication No. 694/1996), available at: http://www.bayefsky.com//html/162_canada694vws.php.

72 Adler v. Ontario, [1996] 3 SCR 609, available at: http://canlii.ca/t/1r6t.
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Although both the Human Rights Committee and the Supreme Court of Canada consider
Ontario’s policy discriminatory, it appears to be compatible with Article 4 of the 1954
Convention. This is because Ontario’s policy allows stateless persons of the Roman Catholic
faith the same freedom in the religious education of their children as Canadian nationals of the
Roman Catholic faith. For more information on the ability of stateless persons to attend public
schools, see the discussion of Article 22 of the 1954 Convention later in this report.

I11. Assessment

Based on Canada’s legal framework, it appears that stateless persons are not treated any less
favourably than Canadian nationals in practising the same religion or in the religious education
of their children in Alberta, British Columbia, Ontario or Quebec. Furthermore, although policies
regarding religious education vary by province, these differences apply not only to stateless
persons, but also to Canadian nationals.

Therefore, the Canadian legal framework is likely compatible with Article 4 of the 1954
Convention. Considering no gaps were found between the legal framework and the 1954
Convention, no international human rights instruments need to be assessed.

CHAPTER II: JURIDICAL STATUS

ARTICLE 12: PERSONAL STATUS

1. The personal status of a stateless person shall be governed by the law of the country of his
domicile or, if he has no domicile, by the law of the country of his residence.

2. Rights previously acquired by a stateless person and dependent on personal status, more
particularly rights attaching to marriage, shall be respected by a Contracting State, subject to
compliance, if this be necessary, with the formalities required by the law of that State, provided
that the right in question is one which would have been recognized by the law of that State had
he not become stateless.

I Background & Commentary

“Personal status” of stateless persons concerns their legal capacity, such as the age of majority,
their capacity to marry, divorce, adopt, power of parents over their children, the mutual rights of
spouses to property, and their rights to succession and inheritance.”® Article 12 deals with the law
governing the personal status of stateless persons and not with the law governing the conclusion
or dissolution of legal acts. For example, it refers to the capacity to contract a marriage, but does
not deal with the celebration or dissolution of marriage, wills, etc. This is left to the law of the
country where such acts are performed.’

73 Robinson Commentary to the 1954 Convention, supra note 11 at 30.
74 Ibid., at 32.
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The Commentary on the 1954 Convention explains that the Anglo-Saxon common law tradition
helps to avoid the problems that foreigners without a nationality experience in establishing their
personal status. This is due to the tradition in Anglo-Saxon countries that foreigners without a
nationality are subject to the rules of their domicile, rather than the country of their
“nationality.”” As a rule though, each state decides in accordance with its own law, when a
domicile exists and when it does not.”

Furthermore, the commentary on the 1954 Convention states that Article 12 provides that the law
of the country of domicile is to be applied in the first instance and the law of the country of
residence applied only if a stateless person’s domicile was unknown, or if they have no domicile.
This is because “residence” is often easier to establish than domicile.”’

With respect to Article 12(2), the intention of this provision is to ensure Contracting States
recognize certain acquired rights as valid, even though the rights were acquired under another
law. The example provided is that of recognition of marriages concluded in another state.
However, if the acquired right is not recognized by the Contracting State due to public order
concerns, and not because the person has become stateless, then the acquired right need not be
recognized.”® The drafters of the 1954 Convention mention that the non-recognition of
polygamous marriages is one such example.

II. Canadian Legal Framework
a. Article 12(1)

In accordance with the Anglo-Saxon tradition, in Canada “[q]uestions of personal status are
generally determined under the law of a person’s domicile.”” In Quebec, the Civil Code
similarly provides that the “status and capacity of a natural person are governed by the law of his
domicile.”

A person's “domicile” is the place at which he or she permanently has his or her home.
“Domicile” is distinguished from “residence” and the distinction is determined by examining an
individual’s circumstances and intention. Domicile generally implies a personal intent, while
residence is a question of fact. A person may have more than one residence, but can have only
one domicile, or permanent home. A person can change residence without changing domicile.®'

75 Ibid., at 30.

76 Ibid., at 31.

77 Ibid.

78 Ibid., at 32.

" Olney v. Rainville, 2009 BCCA 380, at para. 33, available at: http://canlii.ca/t/25dwr.

80 Civil Code of Québec, CQLR ¢ C-1991, at § 3083, available at: http://canlii.ca/t/52bhc. Domicile is further
defined under s. 75: “The domicile of a person, for the exercise of his civil rights, is at the place of his principal
establishment.” Residence on the other hand is defined at s. 77 as: “The residence of a person is the place where he
ordinarily resides; if a person has more than one residence, his principal residence is considered in establishing his
domicile.” And s. 78 provides: “A person whose domicile cannot be determined with certainty is deemed to be
domiciled at the place of his residence...A person who has no residence is deemed to be domiciled at the place
where he lives or, if that is unknown, at the place of his last known domicile.”

81 Canadian Encyclopedic Digest, Conflict of Laws, Domicile — General Consideration, IV.1 (WestlawNext) at
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Persons living in Canada have provincial domiciles, established by such factors as intention,
residence and permanency.®?> Case law has established that an illegal immigrant in Canada who
intends to make the jurisdiction his or her permanent home may acquire a new domicile in
Canada, even though their illegality in Canada arises from a breach of immigration law.®

In the common law provinces, “residence” is usually modified by terms such as “ordinary” or
“habitual” and the meaning of the word may be affected by whether it is used as a choice of law
or jurisdiction concept.’* “Residence” involves a settled and enduring connection between a
person and a place, but residence implies that a person is living in a jurisdiction: eating, sleeping,
and working in that place.®® The term “residence” excludes tourists and casual visitors to a
place.®

b. Article 12(2)

Using the example of marriage cited in Article 12(2), the Civil Marriage Act provides that for a
marriage to be lawful in Canada the union must be between two persons, to the exclusion of all
others,*” and persons of the same sex can be married.®® However, federal law prohibits marriage
between persons related lineally by consanguinity or adoption, and between siblings, whether
brother and sister by whole blood or half-blood, or by adoption.*” In addition, under Canadian
criminal law, polygamy is prohibited.” Although the federal government has jurisdiction for
marriage, the provinces also have jurisdiction for the solemnization of marriage under the
Constitution Act, 1867.°' As a result, the provinces have legislated on such issues as the age of
those who can marry, who can perform marriages, and licensing procedures, etc.’

§121.

82 Ibid., at §123.

8 Jablonowski v. Jablonowski, [1972] 3 OR 410, available at: http://canlii.ca/t/g186h [Jablonowski].

8 James G. McLeod, The Meaning of Ordinary Residence and Habitual Residence in the Common Law Provinces in
a Family Law Context (Ottawa: Department of Justice Canada, 2006), at 7-8, available at:
http://tinyurl.com/ogmp3co [McLeod].

85 Ibid., at 7.

8 Ibid.

87 Civil Marriage Act, SC 2005, ¢ 33, at s. 2, available at: http://laws-lois.justice.gc.ca/eng/acts/c-31.5/FullText.html
[Civil Marriage Act].

8 Ibid., at s. 4.

8 Marriage (Prohibited Degrees) Act, SC 1990, ¢ 46, available at: http://laws-lois.justice.gc.ca/eng/acts/M-
2.1/FullText.html.

% Criminal Code, RSC, 1985, c C-46, at s. 293, available at: http://laws-lois.justice.gc.ca/eng/acts/C-
46/FullText.html. The issue of polygamy was specifically mentioned during the discussion of Article 12(2) of the
1954 Convention, in particular that it is the result of the generally accepted validity of “acquired [or vested] rights”
which ought not be disturbed, except in specifically described cases where the acquired right of the stateless person
would not have been recognized by the law of the given state if he had not become stateless. Such is the case where
certain rights are contrary to the “public order” of the state where they are claimed; for example, rights resulting
from polygamy invoked in a country where it is prohibited, divorce in countries in which divorces are not
recognized, etc.” See Robinson Commentary to the 1954 Convention, supra note 11 at 32.

o' Constitution Act, 1867, supra note 51 at ss. 91(26) and 92(12).

92 See Marriage Act, RSO 1990, ¢ M.3, available at: http://canlii.ca/t/ldwr; Marriage Act, RSBC 1996, c 282,
available at: http://canlii.ca/t/528th; Marriage Act, RSA 2000, c M-5, available at: http://canlii.ca/t/528fb; Quebec
Civil Code, supra note 80 at ss. 365-400.
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With respect to the recognition of marriages that take place outside Canada, and for the purposes
of immigration to Canada, marriage means “a marriage that is valid both under the laws of the
jurisdiction where it took place and under Canadian law.”” Canadian legal prohibitions with
respect to marriage apply for persons seeking a visa to enter Canada.’* Therefore, a polygamous
marriage entered into by stateless persons outside Canada would not be recognized under
Canadian law. This would nonetheless comply with Article 12(2) of the 1954 Convention, as the
non-recognition of polygamous marriages is permissible for reasons of public order, and
furthermore, the non-recognition is not specific to whether or not the person is stateless.

For marriages between non-resident persons in Canada, a marriage “performed in Canada and
that would be valid in Canada if the spouses were domiciled in Canada is valid for the purposes
of Canadian law even though either or both of the spouses do not, at the time of the marriage,
have the capacity to enter into it under the law of their respective state of domicile.”” One such
example is a marriage performed in Canada between same sex persons, when the marriage would
not be recognized in the state of the couple’s domicile.

1I1. Assessment

In light of the above legal principles pertaining to personal status and legislation regarding
marriage, it appears that the Canadian legal framework is compatible with Article 12 of the 1954
Convention. However, since this section is not able to review the law relating to personal status
on all matters identified in the Commentary, future research could assess and confirm whether
the Canadian legal framework related to those legal aspects also comply with Article 12 of the
1954 Convention.

IV. Recommendations

7) Further research should be conducted on the following matters, in order to confirm that the
Canadian legal framework concerning “personal status” is compatible with Article 12 of the
1954 Convention:

« The age of majority

« The rights of persons under age

+ Capacity of married women

 The instances when a person may lose legal capacity

« Divorce

« Recognition and adoption of children

« The powers of parents over their children and mutual rights to support,
« The mutual rights of spouses to property

« Who succeeds whom

« What are the consequences of a will, and

9 IRPR, supra note 21 at s. 2.

%4 See Citizenship and Immigration Canada, “OP 2 Processing Members of the Family Class”, 14 November 2006,
available at: http://tinyurl.com/cl4h8ry.

9 Civil Marriage Act, supra note 87 at s. 5(1).
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« Who is considered to have survived in case of unknown date of death

ARTICLE 13: MOVABLE AND IMMOVABLE PROPERTY

The Contracting States shall accord to a stateless person treatment as favourable as possible and,
in any event, not less favourable than that accorded to aliens generally in the same circumstances,
as regards the acquisition of movable and immovable property and other rights pertaining thereto,
and to leases and other contracts relating to movable and immovable property.

I Background & Commentary

Article 13 addresses rights to acquire and rights pertaining to the acquisition of moveable and
immovable property.”® Rights pertaining to the acquisition of moveable and immoveable
property include sale, exchange, mortgaging, pawning, administration, income, and leases and
other contracts relating to such property.”” Property includes tangible property but also securities,
monies and bank accounts, etc. Article 13 does not include artistic and industrial property, which
is covered by Article 14.%

To be within the scope of Article 13, it is not required that a stateless person have their domicile
or residence in the country in which they wish to acquire property or elsewhere.” In this regard,
Article 13 does not add much to the rights stateless persons enjoy under Art. 7(1) of the
Convention, except that Article 13 recommends Parties give stateless persons better treatment in
this respect than that accorded “aliens generally”.!” The standard of treatment to be accorded
stateless persons of “treatment as favourable as possible and, in any event, not less favourable
than that accorded to aliens generally in the same circumstances,” is similar to Articles 18 (self-
employment), 19 (liberal professions), 21 (housing) and 22(2) (education other than elementary
education) of the 1954 Convention.'"!

% Robinson Commentary to the 1954 Convention, supra note 11 at 33.

7 Ibid.

%8 1951 Refugee Convention travaux préparatoires, supra note 61 at 85.

% Robinson Commentary to the 1954 Convention, supra note 11 at 33.

100 Jbid. Regarding “aliens generally” under Art. 7(1), the Commentary states: “while it is generally recognized that
a state may treat stateless persons at discretion, i.e., it need not afford them the rights which it grants aliens
possessing a nationality, either on the basis of accepted international law or domestic legislation. In stipulating that
stateless persons must be treated at least as favourably as aliens in general, the Convention confers upon them rights
which, theoretically at least, they would not have enjoyed otherwise, although in practice these basic rights are
hardly being denied them anywhere. But this provision is not intended to establish a uniform treatment of stateless
persons in the various countries. On the contrary, it leaves it to the domestic law of the country, by legislating for
aliens, to set the scope of the rights of stateless persons, except for more favourable provisions explicitly established
in the Convention.”

101 Similar to the 1951 Refugee Convention, see 1951 Refugee Convention travaux préparatoires, supra note 61 at
85.
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II. Canadian Legal Framework
Considering the extent of the legal matters that could be discussed under Article 13, this section
only briefly surveys the Canadian legal framework with respect to the ability of a stateless

person to purchase residential property in Alberta, British Columbia, Ontario and Quebec.

Both the federal government and provincial governments have legislation relating to the ability
of a foreign national to purchase real property.'®

a. Federal Legislation

The Citizenship Act provides the general rule that non-citizens are able to acquire, hold and
dispose of real and personal property of every description in the same manner and in all respects,
as does a citizen.'”® Furthermore, non-citizens are able to derive through, from, or in succession a
title to real and personal property of every description, in the same manner and in all respects, as
does a citizen.'™

However, subject to some restrictions, the Citizenship Act authorizes the provinces to prohibit,
annul or restrict non-citizens from the taking, acquisition, or the succession to any interest in real
property located in the province.'” This includes corporations or associations that are controlled
by non-citizens. The province may make regulations in this respect that determine: what
transactions constitute a direct or an indirect taking or acquisition of any interest in real property
located in the province; what constitutes effective control of a corporation or association by
persons who are not citizens; and what constitutes an association.!® The restrictions the
Citizenship Act imposes on the provinces to establishing limitations on non-citizens are that the
provinces cannot make any decision or take any action that:

 Prohibits, annuls or restricts the taking or acquisition directly or indirectly of, or the
succession to, any interest in real property located in a province by a permanent resident;

« Conflicts with any legal obligation of Canada under any international law, custom or
agreement;

« Discriminates between persons who are not citizens on the basis of their nationalities,
except in so far as more favourable treatment is required by any legal obligation of Canada
under any international law, custom or agreement;

« Hinders any foreign state in taking or acquiring real property located in a province for
diplomatic or consular purposes; or

« Prohibits, annuls or restricts the taking or acquisition directly or indirectly of any interest in
real property located in a province by any person in the course or as a result of an
investment is likely to be of net benefit to Canada under the Investment Canada Act'"’

192 Constitution Act, 1867, supra note 51. The federal government legislates with respect to aliens and naturalization
under s. 91(25), while the provincial governments legislate with respect to property and civil rights in their
respective provinces under s. 92(13).

103 Citizenship Act, supra note 22 at s. 34(a).

104 Ibid., at s. 34(b).

195 Ipid., at s. 35(1).

196 Ibid., at s. 35(2).

197 Ibid., at s. 35(3).
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b. Provincial Legislation

Generally, Alberta, British Columbia, Ontario and Quebec allow non-citizens to acquire, hold
and dispose of residential property the same as citizens and permanent residents.'”® However,
some provinces have implemented limitations in certain circumstances.'” For example, in
Alberta there are limitations on non-Canadian and non-permanent residents in the number of
parcels of land and the amount of acreage they can acquire of rural real estate in Alberta.''* In
addition, Alberta, British Columbia and Quebec place restrictions on non-citizens and non-
residents in the acquisition of public lands.!"" Ontario and Quebec also implement higher taxes on
non-citizens and non-permanent residents in respect of land transfer and property taxes.!'?

On a practical matter, all persons who purchase real estate will require a lawyer in order to
register the transfer of real estate property. To complete this transaction, lawyers must confirm
and verify the identity of their clients with valid government issued identification.!'* The
“independent source documents” that are most often listed to verify a client’s identity includes: a
driver’s licence; birth certificate; provincial or territorial health insurance card; passport; or
similar record.'*

JIIR Assessment

Based on the above review, it appears that the Canadian legal framework respecting the
acquisition and disposal of real property in Alberta, British Columbia, Ontario and Quebec
permits non-citizens, including stateless persons, the ability to acquire and dispose of residential
property the same as citizens and permanent residents. While, some restrictions apply in certain
circumstances to non-citizens in the purchase of rural land, public land, and transfer/property

198 For example, see Property Law Act, RSBC 1996, ¢ 377, at s. 39, available at: http://canlii.ca/t/528hv:

39(1). A person who is not a Canadian citizen has the same capacity to acquire and dispose of land in British
Columbia as if he or she were a citizen; (2) A person must not be disturbed in the possession or precluded from the
recovery of land in British Columbia merely because of the citizenship or lack of citizenship of some person from or
through whom he or she may derive title. And see, Aliens’ Real Property Act, RSO 1990, ¢ A.18,
http://canlii.ca/t/g3. Aliens’ powers as to real estate: 1. Every alien has the same capacity to take by gift,
conveyance, descent, devise, or otherwise, and to hold, possess, enjoy, claim, recover, convey, devise, impart and
transmit real estate in Ontario as a natural born or a naturalized subject of Her Majesty.

109 Although not the focus of this report, the province of Prince Edward Island (P.E.I.) maintains some of the most
significant restrictions on out-of-province residents in the acquisition of real estate, see Lands Protection Act, RSPEI
1988, ¢ L-5, available at: http://canlii.ca/t/52cl0.

10 Foreign Ownership of Land Regulations, Alta Reg 160/1979, available at: http:/canlii.ca/t/km9v. The limit is
two parcels and 20 acres of rural land. This regulation also includes additional restrictions not mentioned in this
report.

"1 Xiaojing Qin, “Foreigners’ Right to Acquire Land under International Economic Agreements” (2011) 8
Manchester J. Int'l Econ. L. 57 at 67 [Qin].

12 Ibid.

3 Law Society of Alberta, The Rules of the Law Society of Alberta, r. 118.6(1), available at:
http://tinyurl.com/pzq3awc; Law Society of British Columbia, Law Society Rules, r. 3-95(1), available at: available
at: http://tinyurl.com/p4042s7; Law Society of Upper Canada, By-Law 7.1, at s. 23(7), available at:
http://tinyurl.com/p5xkoqq; Barreau du Québec, Regulation respecting accounting and standards of professional
practice of advocates, ss. 13-14,20-27, available at: http://canlii.ca/t/526ih.

14 Ibid.
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taxes, stateless persons are not negatively impacted anymore than aliens generally. Therefore, the
Canadian legal framework on the acquisition and disposal of residential property appears
compatible with Article 13 of the 1954 Convention.

To the extent that stateless persons are unable to meet verification of identity requirements under
a law society’s rules, this is a potential concern. However, the list of documentation is non-
exhaustive and in some circumstances an attestation of identity can be provided to the lawyer in
order to verify identity. Further research would need to be conducted in order to determine
whether this identification requirement is an obstacle for stateless persons in exercising their
rights under Article 13 of the 1954 Convention.

IV. Recommendations

8) In support of Recommendation #5, further research should examine the practical obstacles
that stateless persons experience in exercising their moveable and immoveable property
rights under Article 13 of the 1954 Convention. Such research can include the ability of
stateless persons to acquire and dispose of commercial property, open a bank account, deal
in securities, sign leases and acquire a mortgage in order to purchase residential or
commercial property.

ARTICLE 14: ARTISTIC RIGHTS AND INDUSTRIAL PROPERTY

In respect of the protection of industrial property, such as inventions, designs or models, trade
marks, trade names, and of rights in literary, artistic and scientific works, a stateless person shall
be accorded in the country in which he has his habitual residence the same protection as is
accorded to nationals of that country. In the territory of any other Contracting State, he shall be
accorded the same protection as is accorded in that territory to nationals of the country in which
he has his habitual residence.

I Background & Commentary

This article differentiates between a stateless person’s country of habitual residence in which
they claim the rights of Article 14, and all other Contracting States to the 1954 Convention
where they may claim the rights of Article 14.!!% In the stateless person’s country of habitual
residence, a stateless person is to be accorded the same protection as nationals of the country. In
all other Contracting States to the 1954 Convention, a stateless person is to be granted the same
rights that are accorded to nationals of the country of his habitual residence.!!® The scope of the
rights enjoyed is dependent on domestic law or international conventions respecting artistic
rights and industrial property.'!” Therefore, determining a stateless person’s rights under Article
14 is a challenge given that the rights change depending on whether the person moves from one

15 Robinson Commentary to the 1954 Convention, supra note 11 at 33.
16 Ibid.
7 Ibid., at 34,
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country to another, the country’s domestic law, and its adherence to international conventions on
artistic rights and industrial property.''8

In order to have “habitual residence” for the purposes of Article 14 a stateless person does not
need to have permanent residence, but only residence of sufficiently long duration to be
considered locally connected with the country. A stateless person may also have several such
residences, although such instances would be rather rare given their specific status.!''” The
Handbook on Protection of Stateless Persons further summarizes:

[T]he condition that a stateless person be “habitually resident” or “residing” indicates that
the person resides in a State party on an on-going and stable basis. “Habitual residence” is to
be understood as stable, factual residence. This covers those stateless persons who have been
granted permanent residence, and also applies to individuals without a residence permit who
are settled in a country, having been there for a number of years, who have an expectation of
on-going residence there.!'?

However, “Article 14 nor the convention as a whole deals with the rights which a stateless
person illegally in a Contracting State would enjoy under a provision requiring lawful stay or
habitual residence.”'?' Therefore, stateless persons without a lawful status or authorization would
appear to only have the rights of Article 7(1) of the 1954 Convention.'*

II. Canadian Legal Framework

Considering a stateless person’s rights under Article 14 change depending on whether the person
moves from one country to another, the country’s domestic law, and its adherence to
international conventions on artistic rights and industrial property, this section will focus its
review on the terms of Canadian legislation on patents, industrial design, copyright and
trademarks as they concern stateless persons habitually resident in Canada. It makes no judgment
of whether Canadian legislation is in compliance with international conventions on patents,
industrial design, trademarks and copyright. Another challenge in assessing the Canadian legal
framework for this article is that it is not entirely clear whether a particular status or
authorization in Canada is required for a stateless person to be considered “habitually resident”
for the purposes of Article 14.

a. Patents

The Patent Act provides that an “applicant” for a patent “includes an inventor and the legal
representatives of an applicant or inventor.”'* The Patent Act does not define “inventor”, but
case law defines an “inventor” as the one who has conceived or contributed to the inventive

8 Ibid.

119 1bid.

120 Handbook on Stateless Persons, supra note 12 at para. 139.

121 Robinson Commentary to the 1954 Convention, supra note 11 at 34. Emphasis added.
122 Ibid.

123 Patent Act, RSC 1985, c P-4, at s. 2, available at: http:/canlii.ca/t/52f16 [Patent Act].
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concept of the invention.'” The Patent Act defines “legal representatives” as including “heirs,
executors, administrators, guardians, curators, tutors, assigns and all other persons claiming
through or under applicants for patents and patentees of inventions.”'?

Neither the Patent Act nor the Patent Rules require an applicant, inventor, legal representative, or
patent agent to be a Canadian citizen, permanent resident of Canada, or have a particular legal
status in order to apply for a patent. In section 29(1) of the Patent Act dealing with “non-resident
applicants”, there is a requirement that “[a]n applicant for a patent who does not appear to reside
or carry on business at a specified address in Canada shall, on the filing date of the application,
appoint as a representative a person or firm residing or carrying on business at a specified
address in Canada.”?® While it has been noted that this is for the purposes of service
proceedings,'?’ it appears to at least imply that the applicant for a patent have a connection to
someone who resides or carries on a business in Canada.

b. Industrial Design

The Industrial Design Act states that the proprietor of an industrial design may apply to register
the design with the Minister by paying the prescribed fees and filing an application in the
prescribed form.!?® Furthermore, an applicant for registration of an industrial design is a “person
who is named as the proprietor of a design in an application or the person to whom a design has
been assigned while the application is pending.”'*®* A “registered proprietor” in respect of an
industrial design is defined as “the person whose name appears in the Register of Industrial
Designs as the proprietor of the industrial design.”"*® In view of this, the registration of an
industrial design under the Industrial Design Act does not appear to require an
applicant/proprietor of an industrial design to have a nationality, Canadian citizenship, Canadian
permanent residence or reside in Canada. However, in order to receive any notice or on whom
documents are to be served on behalf of the applicant, an applicant must have a “representative
for service” with an address in Canada.'?!

The Industrial Design Act also provides that an application for the registration of an industrial
design filed in Canada, by a person who has previously filed an application for registration of the
same industrial design in a foreign country, has the same force and effect as the same application
would have if filed in Canada. The Industrial Design Act defines “foreign country” as “a country
that by treaty, convention or law affords a privilege to citizens of Canada that is similar to the
privilege afforded with respect to the effective date of an application for the registration of an
industrial design, and includes a World Trade Organization member.”!3?

124 Apotex Inc. v. Wellcome Foundation Ltd., 2002 SCC 77, at paras. 94-109, available at: http://canlii.ca/t/1kc
125 Patent Act, supra note 123 at s. 2.

126 Ibid., at s. 29(1).

127 Sarnoff Corp. v. Canada (Attorney General), 2008 FC 712, at paras. 9 & 13, available at: http://canlii.ca/t/1x5qd
[Sarnoffv. Canada]

128 Industrial Design Act, RSC 1985, ¢ 1-9, at s. 4(1), available at: http://canlii.ca/t/hzpm [Industrial Design Act]
129 Industrial Design Regulations, SOR/99-460, at s. 1, available at: http://canlii.ca/t/52bs1 [Industrial Design
Regulations]

130 1bid., ats. 1.

B Ibid., at ss. 1 & 9(2)(e).

132 Industrial Design Act, supra note 128 at s. 29; and Ibid., at s. 20.
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c. Trademarks

The Trade-marks Act outlines the procedure and process for registering trademarks, as well as
the enforcement of registered trademarks.'> However, it is important to note that trademarks do
not have to be registered for the rights to arise; it is the use of the trademark in Canada that
creates the rights in the trademark.'3

The Trade-mark Regulations define an “applicant” for the registration of a trademark as “a
person who files an application for the registration of a trade-mark...”'* Although there is no
specific requirement of nationality or immigrant status, when applying to register a trademark the
application must contain “the address of the applicant’s principal office or place of business in
Canada, if any, and if the applicant has no office or place of business in Canada, the address of
his principal office or place of business abroad and the name and address in Canada of a person
or firm to whom any notice in respect of the application or registration may be sent.”'*® This
latter requirement however, is removed once the recently passed Economic Action Plan 2014 Act
comes into effect. This legislative amendment appears to no longer require that the content of the
application to register a trademark include an address (unless this requirement is implemented
through future regulations).!?’

Furthermore, when an applicant has previously registered a trademark in any country of the
Union for the Protection of Industrial Property under the Paris Convention or any World Trade
Organization member (“country of the Union”), and a subsequent application for registration is
made in Canada by the same applicant, the date of filing of the application in the other country is
deemed to be the date of filing the application in Canada.'*® The applicant is then entitled to

133 The Trade-marks Act, RSC 1985, ¢ T-13, available at: http://canlii.ca/t/52dg3 [Trade-marks Act] will be amended
and its name changed to Trademarks Act by Bill C-31, Economic Action Plan 2014 Act, No. 1, 2nd Sess., 41st Parl,
2014 (assented to 19 June 2014), available at: http://tinyurl.com/na72du9 [Economic Action Plan 2014 Act]. Bill C-
31 will amend the Trade-mark Act to allow Canada to accede to the Madrid Protocol, Singapore Treaty and Nice
Agreement treaties relating to trademarks. At the time of writing the amendments have yet to come into force.

134 Ciba-Geigy Canada Ltd. v. Apotex Inc.,[1992] 3 SCR 120, available at: http://canlii.ca/t/1fg4b. The common law
tort of “passing off” can be used to enforce the use of unregistered trade-marks.

135 Trade-marks Regulations, SOR/96-195, at s. 2, available at: http://canlii.ca/t/527r2 [Trade-marks Regulations].
136 Trade-marks Act, supra note 133 at s. 30(g).

137 Economic Action Plan 2014 Act, No. 1, supra note 133 at cl. 339.

Section 30(1) now states: 30. (1) A person may file with the Registrar an application for the registration of a
trademark in respect of goods or services if they are using or propose to use, and are entitled to use, the trademark in
Canada in association with those goods or services.

(2) The application shall contain

(a) a statement in ordinary commercial terms of the goods or services in association with which the trademark is
used or proposed to be used;

(b) in the case of a certification mark, particulars of the defined standard that the use of the certification mark is
intended to indicate and a statement that the applicant is not engaged in the manufacture, sale, leasing or hiring of
goods or the performance of services such as those in association with which the certification mark is used or
proposed to be used;

(c) a representation or description, or both, that permits the trademark to be clearly defined and that complies with
any prescribed requirements; and

(d) any prescribed information or statement.

138 Trade-marks Act, supra note 133 at s. 34(1)(a). Wording of s. 34(1)(a) changes once the Economic Action Plan
2014 Act comes into effect, but does not substantially change the meaning of the provision for the purposes of this
report.
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priority in Canada if, among other things, the applicant was at the date of application a citizen or
national, or domiciled in that country, or has a real and effective industrial or commercial
establishment in the country of the Union.'*

In light of the above legal provisions, it appears that no citizenship is required and that a stateless
person as a resident of Canada is able to enjoy the rights of trademark under Article 14. For
stateless persons outside Canada to register a trademark in Canada, the person must at least be
domiciled or have a commercial establishment in accordance with applicable international
conventions.

d. Copyright

Like trademarks, copyright arises when the works are created.'*® The conditions for the
subsistence of copyright are contingent on whether the person is linked to a treaty country. In
particular, section 5(1) of the Copyright Act provides that copyright applies to every original
literary, dramatic, musical and artistic work, the author was, at the date of the making of the
work, a citizen or subject of, or a person ordinarily resident in, Canada or some other treaty
country.'*! Copyright also applies when a work is first published in a treaty country even if the
author was not a citizen or subject of, or a person ordinarily resident in, Canada or some other
treaty country.'® Treaty country is defined under the Copyright Act as a Berne Convention
country, Universal Copyright Convention country, WIPO Copyright Treaty country or World
Trade Organization member.!** The Minister may also extend protection to other countries that
are not treaty countries by way of notice in the Canada Gazette.'*

In order to register a copyright, this can be done “by or on behalf of the author of the work, the
owner of the copyright in the work, an assignee of the copyright, or a person to whom an interest
in the copyright has been granted by licence.”'* Based on the foregoing it appears as though
stateless persons who publish a work in Canada, or are “ordinarily resident” in Canada would be
able to exercise their entitlement to copyright for the purposes of Article 14.

139 Ibid., at s. 34(1)(b). Once the Economic Action Plan 2014 Act comes into effect, s. 34(1)(b) becomes s. 34(1)(c):
“when an applicant files an application for the registration of a trademark in Canada after the applicant or the
applicant’s predecessor in title has applied, in or for any country of the Union other than Canada, for the registration
of the same or substantially the same trademark in association with the same kind of goods or services, the filing
date of the application in or for the other country is deemed to be the filing date of the application in Canada and the
applicant is entitled to priority in Canada accordingly despite any intervening use in Canada or making known in
Canada or any intervening application or registration, if...() the applicant files a request for priority in the
prescribed time and manner and informs the Registrar of the filing date and country or office of filing of the
application on which the request is based;”

140 Canadian Intellectual Property Office, “What is copyright?” (2 September 2014), available at:
http://tinyurl.com/pghlz81 [ What is copyright?].

141 Copyright Act, RSC 1985, ¢ C-42, at s. 5(1), available at: http:/canlii.ca/t/52dfv [Copyright Act]; and see,
Canadian Intellectual Property Office, Copyright Guide (30 April 2015), available at: http:/tinyurl.com/opmnwam
[Copyright Guide].

192 Copyright Act, ibid., at s. 5(1)(c).

13 Ibid., ats. 2.

144 Copyright Guide, supra note 141.

145 Copyright Act, supra note 141 at s. 55(1).
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e. Definition of Residing in Canada

The Patent Act, the Industrial Design Act, the Trade-marks Act, and the Copyright Act do not
provide a definition for what constitutes “resident” or “ordinarily resident.” However, case law
from the Federal Court of Canada, has defined “ordinarily resident” as “distinct and separate
from the notion of “citizenship”, “domicile” or “permanent residence” in that it essentially calls
for a determination of the country where a person’s general mode of life unfolds.”'* In
particular, “[i]t is held to mean residence in the course of the customary mode of life of the
person concerned and it is contrasted with special or occasional or casual residence. The general

mode of life is, therefore, relevant to its application.”'¥’

In this sense, without any statutory or policy directive from Canadian authorities, “ordinarily
resident” appears to be similar to the definition of “habitual residence” envisioned by the drafters
of the 1954 Convention.

111. Assessment

Based on a review of the Canadian legal framework, it appears that stateless persons in Canada
are able to exercise their rights in Canada in accordance with Article 14. This is because
Canadian legislation does not require a foreign national to have a nationality, Canadian
citizenship, Canadian permanent residence, or a particular immigration status in Canada.
Moreover, where residence or “ordinarily resident” is a requirement, the definition of “ordinarily
resident” in Canadian case law appears consistent with the definition of habitual residence
envisioned by Article 14. Overall, the Canadian legal framework appears to be compatible with
Article 14 of the 1954 Convention.

As a final note, even if there is a gap in the Canadian legal framework with respect to Article 14
of the 1954 Convention, there is limited protection of such rights under international human
rights law. For example, Article 15(1)(c) of the International Covenant on Economic, Social and
Cultural Rights (“ICESCR”) provides that everyone has a right “to benefit from the protection of
the moral and material interests resulting from any scientific, literary or artistic production of
which he is the author.” However, the Committee on Economic, Social and Cultural Rights
(“CESCR?”) states: “the scope of protection of the moral and material interests of the author
provided for by article 15, paragraph 1 (c), does not necessarily coincide with what is referred to
as intellectual property rights under national legislation or international agreements...It is
therefore important not to equate intellectual property rights with the human right recognized in
article 15, paragraph 1 (c).”!*8

146 Fraser v. Janes Family Foods Ltd., 2012 FCA 99, at para. 9, available at: http://canlii.ca/t/fgsbb.

47 Thomson v. Minister of National Revenue, [1946] S.C.R. 209 at p. 224, available at: http://canlii.ca/t/1nmzk
[Thomson], cited in ibid., at para. 9.

148 See UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 17: The Right of
Everyone to Benefit from the Protection of the Moral and Material Interests Resulting from any Scientific, Literary
or Artistic Production of Which He or She is the Author (Art. 15, Para. 1 (c) of the Covenant), 12 January

2006, E/C.12/GC/17, at paras. 2-3, available at: http://www.refworld.org/docid/441543594.html.
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ARTICLE 15: RIGHT OF ASSOCIATION

As regards non-political and non-profit-making associations and trade unions the Contracting
States shall accord to stateless persons lawfully staying in their territory treatment as favourable
as possible, and in any event, not less favourable than that accorded to aliens generally in the
same circumstances.

L Background & Commentary

There is no generally recognized interpretation of “lawfully staying”. However, based on the
travaux préparatoires of the 1951 Refugee Convention there is some guidance on what it
describes with respect to the 1954 Convention.'* “Lawfully staying” refers to stateless persons
either lawfully admitted or whose illegal entry was legalized. It is understood not to refer to
persons who although legally admitted or legalized, have overstayed the period of their lawful
admission or violated any other conditions attached to their admission or stay.'* “Lawfully
staying” is not meant to include individuals who are temporarily visiting for special reasons and
for a specific period of time.'s'! While the drafters did not discuss in detail what they consider to
be “visiting for special reasons”, the example provided was of a musician staying in a country for
one or two nights in order to give concerts. Such a person would not be considered “lawfully
staying” in the territory.'*

The Handbook on Protection of Stateless Persons further clarifies and summarizes that “lawfully
staying’”:

[Elnvisages a greater duration of presence in a territory. However, this need not take the
form of permanent residence. Shorter periods of stay authorised by the State may suffice so
long as they are not transient visits. Stateless persons who have been granted a residence
permit would fall within this category. It also covers individuals who have temporary
permission to stay if this is for more than a few months. Individuals recognised as stateless
following a determination procedure but to whom no residence permit has been issued will
generally be “lawfully staying” in a State party by virtue of the length of time already spent
in the country awaiting a determination.'>?

In other words, “lawfully staying,” means a permitted, regularized stay of some duration.'**
“Lawfully staying” is also the condition required for protection rights described in Articles 17,
19, 21, 23, 24 and 28 of the 1954 Convention.

1499 UN High Commissioner for Refugees, “Lawfully Staying” — A Note on Interpretation (3 May 1988), at para. 23,
available at: http://www.unhcr.org/refworld/docid/42adk93304.html. [ Lawfully Staying Interpretive Note|

130 Robinson Commentary to the 1954 Convention, supra note 11 at 36. “Lawfully staying” replaced the term
“lawfully in the country”, which was the wording first used by the Ad Hoc Committee in drafting the 1951 Refugee
Convention. It is believed by using “lawfully staying” in the 1954 Convention, the meaning is the same meaning as
intended in the 1951 Refugee Convention. “Lawfully staying” is the English translation of French “résidant
réguliérement” which formed the basis for understanding the scope of “lawful stay”.

151 Ibid., at 39.

152 Lawfully Staying Interpretive Note, supra note 149 at para. 6.

133 Handbook on Stateless Persons, supra note 12 at para. 137.

54 Lawfully Staying Interpretive Note, supra note 149 at para. 11.
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It has been argued that although lawfulness is usually explicit and within the rights of states to
prescribe by domestic law, an otherwise unlawful stay could become “implicitly lawful”. Such
cases could include persons who are subject to an indefinite stay of deportation because they are
unable to be removed.'s> Stateless persons subject to a removal order, but without the ability to
gain entry to another country, could be considered “implicitly lawfully staying” because they
continue to stay and live in limbo. Without recognition of their implicit lawful stay though,
stateless persons are unable to access rights under the 1954 Convention where lawful stay is a
prerequisite. In these cases, determining whether a stay is “lawful” requires consideration be
given to all the prevailing circumstances and the fact that the stay in question is known and not
prohibited, i.e. tolerated, because of the precarious circumstances of the person.'s

Finally, the term “treatment as favourable as possible” under Article 15 is granted only to
stateless persons who live in the country on a more or less permanent basis (i.e., have some kind
of residence, even if temporary). On the other hand, stateless persons who are on a brief stay in
the country are only entitled to the rights under Art. 7(1)."’

II. Canadian Legal Framework

a. Constitutional Legal Framework

The federal government legislates with regard to labour and employment matters for industries
within its jurisdiction, while the provinces legislate labour and employment matters for industries
within their jurisdiction.'”® Both federal and provincial labour legislation on the making of
associations and trade unions must comply with section 2(d) of the Charter, which provides that
“everyone has the...freedom of association.”'® “Everyone” means an individual, including non-
citizens.

In 2015, the Supreme Court of Canada clarified the scope of the freedom of association under s.
2(d) by stating that “s. 2(d), viewed purposively, protects three classes of activities: (1) the right
to join with others and form associations; (2) the right to join with others in the pursuit of other
constitutional rights; and (3) the right to join with others to meet on more equal terms the power
and strength of other groups or entities.”'®® However, like all guaranteed rights and fundamental
freedoms of the Charter, s. 2(d) may still be subject to such reasonable limits prescribed by law
if they can be demonstrably justified in a free and democratic society.'*!

155 Ibid., at paras. 13-17, 21, 23.

156 Ibid., at para. 23; see also Handbook on Stateless Persons, supra note 12 at fn 80.

157 Robinson Commentary to the 1954 Convention, supra note 11 at 36.

158 Federal industries include: banking, telecommunications, shipping, broadcasting, postal service, inter-provincial
and international transportation, crown corporations, inland fishing, First Nations reserves, and the federal public
service. Industries not covered by federal labour and employment jurisdiction are within the legislative authority of
the provincial governments.

159 Charter, supra note 45 at s. 2(d).

160 Mounted Police Association of Ontario v. Canada (Attorney General), 2015 SCC 1, at para. 66, available at:
http://canlii.ca/t/gfxx8.

181 Charter, supra note 45 at s. 1; and Oakes, supra note 49.
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b. Federal Legal Framework

Work Permits

Generally, in order for a foreign national to be able to work in Canada, he or she requires a valid
work permit.'®? Furthermore, in most circumstances where a foreign national receives a work
permit, they also receive temporary residence status.'®> However, in some cases foreign nationals
are explicitly excluded from receiving temporary resident status even though they are granted a
work permit.'® In particular, this applies to foreign nationals who are granted a work permit
because they are subject to an unenforceable removal order and require the permit in order to
meet their basic needs.'® This is a situation that stateless persons may find themselves, as there is
no country to which they can return and they do not have access to social assistance. Such work
permits may be renewed indefinitely while a stateless person is subject to an unenforceable
removal order.

Unfortunately, the /RPA does not explicitly articulate which permits or status’ result in a foreign
national being considered “lawfully staying”, “lawfully in” or “habitually resident” for the
purposes of the 1954 Convention. However, for foreign nationals who are in possession of a
valid work permit of a few months duration and receive temporary residence status, there is a
strong case to be made that they meet the definition of “lawfully staying” discussed above. In the
case of foreign nationals who obtain a work permit when they are subject to an unenforceable
removal order and are unable to meet their basic needs, an argument could be made that due to
their limbo status they should be considered “implicitly lawfully staying.” Conversely though,
since there is no clear articulation in the /RPA, an argument could also be made that those
foreign nationals who receive a work permit while subject to an unenforceable removal order are
only “authorized” to work in Canada, but not necessarily “lawfully staying” or “lawfully in”
Canada for the purposes of the 1954 Convention.

Federal Labour Relations Legislation

Under the Canada Labour Code'*® and the Public Service Labour Relations Act,'’ those who are
within the definition of “employees” are able to form associations and trade unions.'*®® While
there are restrictions on who is considered an “employee” under these statutes, such restrictions
concern persons who occupy particular types of positions and provide certain services (ie.,

162 JRPA, supra note 20 at s. 30(1). There are some limited exceptions under IRPR, supra note 21 ats. 186, where a
work permit is not required.

163 JRPA, supra note 20 at s. 22(1).

164 JRPR, supra note 21 at s. 202.

165 JRPR, supra note 21 at s. 206(1)(b).

16 Canada Labour Code, RSC, 1985, ¢ L-2, available at: http://laws-lois.justice.gc.ca/eng/acts/I-2/ [Canada Labour
Code]. The preamble to the Canada Labour Code states that the Code is implementing legislation for Canada’s
obligations in ratifying the Convention concerning Freedom of Association and Protection of the Right to Organise,
available at: http://tinyurl.com/nlcepm9 (entry into force 4 July 1950, ratification by Canada 23 March 1972) [ILO
Convention No. 87]

167 pyblic Service Labour Relations Act, SC 2003, ¢ 22, at s. 2, available at: http://laws-lois.justice.gc.ca/eng/acts/P-
33.3/FullText.html [PSLRA].

18 Canada Labour Code, supra note 166 at s. 3(1) & 8(1); Ibid., at ss. 2(1) & 5.
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supervisory roles and specific professionals, etc.). In the federal public service, the government
is able to prioritize the hiring of veterans, persons in receipt of a war pension, and Canadian
citizens for externally posted job advertisements.'® However, both the Canada Labour Code and
the Public Service Labour Relations Act do not restrict the definition of “employee” for the
purposes of joining a trade union on the basis of being a foreign national or a stateless person.

It is also noteworthy that federal labour relations legislation prohibits trade unions or persons
working on behalf of a trade union from expelling, suspending, denying membership in the trade
union, or imposing disciplinary standards to an employee in a manner that discriminates on the
grounds identified in the Canadian Human Rights Act.'® The grounds include race and national
or ethnic origin.'”

c. Provincial Legal Framework

With respect to provincial labour relations legislation, each province has legislation on the
making and joining of associations and trade unions in private enterprise industries, as well as in
the provincial public service. Similar to federal labour legislation identified above, labour
relations legislation in Alberta,'”> British Columbia,!” Ontario,'” and Quebec!” allow certain
“employees” to form trade unions and associations. These provincial statutes do not exclude
foreign nationals or stateless persons from becoming “employees” or being able to form or join
an association or trade union.

Provincial labour legislation in Alberta, British Columbia, Ontario and Quebec also prohibit
trade unions or persons working on behalf of a trade union from expelling, suspending, denying
membership in the trade union, or imposing disciplinary standards in a manner that discriminates
on the grounds identified in their respective provincial human rights legislation.!’

II1. Assessment

Stateless persons who are lawfully staying in Canada, and who are considered “employees”

169 public Service Employment Act, SC 2003, ¢ 22, ss 12, 13, at s. 39, available at: http://canlii.ca/t/52¢cjm.

170 Canada Labour Code, supra note 166 at s. 95(g)-(h).

"' Canadian Human Rights Act, supra note 52. See Article 3 above for further discussion.

172 Labour Relations Code, RSA 2000, ¢ L-1, at ss. 1(1), 4 & 21(1), available at: http://canlii.ca/t/52bwm [Alberta
Labour Relations Code]; and Public Service Employee Relations Act, RSA 2000, ¢ P-43, at ss. 1(1), 2, 9(1), 12,
available at: http://canlii.ca/t/522rb [Alberta Public Service Employee Relations Act)

173 Labour Relations Code, RSBC 1996, c 244, at ss. 1(1) & 4(1), available at: http://canlii.ca/t/520vh [BC Labour
Relations Code); Public Service Labour Relations Act, RSBC 1996, ¢ 388, at s. 1(1) available at:
http://canlii.ca/t/lgzd [BC Public Service Labour Relations Act|

174 Labour Relations Act, RSO 1990, ¢ L.2, at ss. 1(1), 3, 5, available at: http://canlii.ca/t/527xz [Ontario Labour
Relations Act]; and Crown Employees Collective Bargaining Act, 1993, SO 1993, ¢ 38, available at:
http://canlii.ca/t/I0bl [ Crown Employees Collective Bargaining Act].

175 Labour Code, CQLR ¢ C-27, at s. 1(1), 3, available at: http://canlii.ca/t/52bwh [Quebec Labour Code]; Public
Service Act, CQLR c F-3.1.1, available at: http://canlii.ca/t/524tw [Quebec Public Service Act]

176 Alberta Labour Relations Code, supra note 172 at ss. 152(1); BC Labour Relations Code, supra note 173 at s.
10(2)(a); Ontario Labour Relations Act, supra note 174 at ss. 51(2)(f) & 75; Quebec Labour Code, supra note 175
ats. 47.2.
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under federal and provincial labour legislation, appear to be able to make and join associations
and trade unions. Furthermore, stateless persons who would be within the definition of
“employees” under federal and provincial labour legislation appear to be afforded protection at
least as favourably as Canadian nationals. Therefore, based on a review of Canadian
constitutional law and key federal and provincial labour laws, it appears that the Canadian legal
framework is compatible with Article 15 of the 1954 Convention.

As a practical matter, stateless persons may not be in position to exercise their Article 15 rights.
In particular, stateless persons who are in possession of a work permit because they are subject to
an unenforceable removal order and are unable to meet their basic needs, and stateless persons
who have their work permit connected to a specific employer, may be fearful of joining or
forming a trade union due to their precarious circumstances and the potential repercussions from
their employer.'”

IV.  Recommendations
9) In support of Recommendation #5, further research should examine the circumstances and
the practical obstacles stateless persons experience in exercising their freedom of

association rights enshrined in the Canadian legal framework and Article 15 of the 1954
Convention.

ARTICLE 16: ACCESS TO COURTS

1. A stateless person shall have free access to the courts of law on the territory of all Contracting
States.

2. A stateless person shall enjoy in the Contracting State in which he has his habitual residence
the same treatment as a national in matters pertaining to access to the courts, including legal
assistance and exemption from cautio judicatum solvi.

3. A stateless person shall be accorded in the matters referred to in paragraph 2 in countries other
than that in which he has his habitual residence the treatment granted to a national of the country
of his habitual residence.

I. Background & Commentary

Article 16 of the 1954 Convention replicates Article 16 of the 1951 Refugee Convention. At the
time of drafting the 1954 Convention, it was common practice for States to grant foreigners the
right to appear before courts of law as plaintiffs or defendants.!”® However, in order to avoid the

177 Stateless persons who are in “precarious” situations may be disproportionately represented in occupations that do
not have the same freedom of association rights as other workers, such as agricultural workers. However, this is a
practical issue that could be studied in more detail in the future following appropriate surveys of stateless persons in
Canada.

I8 Robinson Commentary to the 1954 Convention, supra note 11 at 37.
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rare cases in which a State does not allow foreigners access, Article 16(1) is to apply to all
stateless persons, even if they do not have a habitual residence anywhere.'” In addition, the
intended meaning of “free access to courts” under Article 16(1) does not mean that a stateless
person is free from the payment of any fees or charges such as court fees, but only that the fees
and charges not be higher than those levied on nationals. '

Under Article 16(2), stateless persons who are habitually resident in a Contracting State are to
receive the same treatment as nationals in regard to access to the courts generally, cautio
Jjudicatum solvi (commonly known as “security for costs” in Canadian law) and legal
assistance.'®! The drafters understood “habitual residence” to mean the same as that used for
Article 14 of the 1954 Convention. “Habitual residence” is:

[R]esidence of a certain duration, but it implies much less than permanent residence.
Thus, to enjoy the rights...a stateless person need not have in the country a
permanent residence but only a residence of sufficiently long duration to consider
him as locally connected with the country. A stateless person may have several such
residences (although such instances would be rather rare in view of their specific
status).!?

Article 16(3) on the other hand refers to stateless persons having the same rights as nationals of
the country of their habitual residence in accessing courts in other States Parties to the 1954
Convention.'®?

IL. Canadian Legal Framework
a. Article 16(1)

There is no requirement to be a Canadian citizen or permanent resident in order to bring a legal
action, or defend against a legal action'®* at the Federal Court,'® or the courts of Alberta,'
British Columbia,'®” Ontario'®® and Quebec.!® All that is relevant is that there be a valid cause of

17 Ibid.

180 1951 Convention travaux préparatoires, supra note 61 at 97. Since the 1954 Convention literally follows the
wording of the 1951 Refugee Convention, the meaning of the same terms which are not described in the 1954
Commentary are obtained by looking to the 1951 Convention travaux préparatoires and commentary.

181 Robinson Commentary to the 1954 Convention, supra note 11 at 37.

182 Ibid., at 34. The Commentary on Article 16 states that the meaning of “habitual residence” is the same as that
used for Article 14 of the 1954 Convention, as well as the definition used for the 1951 Refugee Convention.

183 Ibid., at 37.

184 The Citizenship Act, supra note 22 at s. 39 provides “A person who is not a citizen is triable at law in the same
manner as if the person were a citizen.”

185 Federal Courts Act, RSC, 1985, ¢ F-7, available at: http://laws-lois.justice.gc.ca/eng/acts/F-7/FullText.html
[Federal Courts Act]; and Federal Courts Rules, SOR/98-106, at s. 2, available at: http://laws-
lois.justice.gc.ca/eng/regulations/sor-98-106/Full Text.html [Federal Courts Rules]

136 Judicature Act, RSA 2000, c J-2, available at: http://canlii.ca/t/52d89 [Juridicature Act]; and Alberta Rules of
Court, Alta Reg 124/2010, at s. 1.1, available at: http://canlii.ca/t/52blt [Alberta Rules of Court]

187 Court Rules Act, RSBC 1996, ¢ 80, available at: http://canlii.ca/t/527vv [BC Court Rules Act]; and Supreme
Court Civil Rules, BC Reg 168/2009, available at: http://canlii.ca/t/529ps [BC Court Civil Rules]
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action and that the respective court have jurisdiction to decide the legal issue. There is no
difference in the fees or charges for Canadian citizens, permanent residents, or foreign nationals
in Canada who wish to pursue or defend a cause of action.'”

In criminal law matters, “everyone” in Canada has constitutionally protected access to court; this
includes every human being who is physically present in Canada.'! In addition, there is a right to
an interpreter in criminal proceedings'® and refugee proceedings'®® when the individual does not
understand the language of the court. This is due to the nature of the rights at stake. With respect
to the right to an interpreter in civil proceedings between private parties, this is not
constitutionally protected and the case law indicates that if the litigant requires an interpreter, the
litigant is responsible for the interpreter’s fees.'”*

b. Article 16(2)

Legal Assistance

In regards to legal assistance, there is a constitutionally protected right to counsel in criminal law
proceedings!®® and also a legislated right in immigration proceedings.'*® For a right to counsel in
most civil matters however, the right to counsel depends on the circumstances of the case. The
Supreme Court of Canada has held that where an individual’s right to a fair trial requires counsel
represent the individual, the judge can order state-funded counsel after considering: the
seriousness of the interests at stake; the complexity of the proceedings; and the capacities of the
appellant.”” It is noteworthy that this latter principle was recognized in the context of a child
protection proceeding brought by the state. The right to counsel, or the right to state-funded

188 Courts of Justice Act, RSO 1990, ¢ C.43, at s. 1(1), available at: http://canlii.ca/t/52cmq [Ontario Courts of
Justice Act]; and Rules of Civil Procedure, RRO 1990, Reg 194, s. 1.03(1), available at: http://canlii.ca/t/52{7]
[Ontario Rules of Civil Procedure].

189 Code of Civil Procedure, CQLR ¢ C-25, at s. 55, available at: http:/canlii.ca/t/52cw9 [QC Code of Civil
Procedure].

190 See Alberta Rules of Court, supra note 186 at Schedule B; BC Court Civil Rules, supra note 187 at Appendix C;
Superior Court of Justice and Court of Appeal - Fees, O Reg 293/92, available at: http://canlii.ca/t/S1wdb; Tariff of
Court Costs in Civil Matters and Court Office Fees, CQLR ¢ T-16, r 9, available at: http://canlii.ca/t/52dkn.

Y1 Charter, supra note 45 at ss. 7 & 11; and Singh v. Minister of Employment and Immigration, [1985] 1 S.C.R.
177, available at: http://canlii.ca/t/1{fv22.

192 Charter, supra note 45 at s. 14. See also, R. v. Tran, [1994] 2 S.C.R. 951, available at: http://canlii.ca/t/1frqw.
193 Mohammadian v. Canada (Minister of Citizenship and Immigration), 2001 FCA 191, at para. 20, available at:
http://canlii.ca/t/4k29.

19 Marshall v. George Vale Golf Club (1987), 39 D.L.R. (4th) 472 (BCSC); Wyllie v. Wyllie, (1987),37 D.L.R.
(4th) 376 (BCSC), available at: http://canlii.ca/t/23f9x.

195 Charter, supra note 45 at s. 7, 10(b), & 11(d). Section 10 of the Charter: “Everyone has the right on arrest or
detention...to retain and instruct counsel without delay and to be informed of that right...” Also, see R. v.
Rowbotham, 1988 CanLII 147 (ONCA), at paras. 145, 169 & 170, available at: http://canlii.ca/t/1npn6, where the
Ontario Court of Appeal interpreted s. 7 of the Charter to give judges the discretion to order state-funded counsel
where necessary for a fair trial. The judge is to take into account the accused's financial situation, the complexity
and length of the trial, the accused’s lack of competence and the substantial possibility of lengthy imprisonment.
196 JRPA, supra 20 at s. 167(1). There is a constitutionally protected right to counsel in detention review hearings:
Charter, ibid.

197 New Brunswick (Minister of Health and Community Services) v. G. (J.), [1999] 3 SCR 46, at para. 75, available
at: http://canlii.ca/t/1fqjw.
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counsel, has not been recognized for civil proceedings between private parties, such as tort
actions.

The provinces have jurisdiction over legal aid and the extent of coverage varies between
provinces and depending on the legal issue. The determining factors for being eligible for legal
aid in Alberta, British Columbia, Ontario and Quebec is the person’s residence, whether the legal
aid organization deals with the legal matter, and whether the individual meets financial means
requirements.'”® In terms of the legal matters covered by legal aid organizations in Alberta,
British Columbia, Ontario and Quebec, coverage includes family law, criminal law, and some
immigration and refugee law matters.!” Of particular importance to stateless persons is that for
immigration and refugee matters, legal aid organizations conduct merit assessments of their case
before approving legal aid representation.?®

Security for Costs

In Canadian law, the same “security for costs” rules apply to stateless persons resident in Canada
as any other person engaged in litigation in Canada. In particular, at federal, Alberta, British
Columbia, Ontario and Quebec courts, security for costs is at the judge’s discretion and is
considered an exceptional measure.?”! Legislation on security for costs in federal courts, Alberta,
Ontario and Quebec, allow a judge to consider as a factor in granting a motion on security for
costs whether the defendant is a non-resident of Canada or a non-resident of the province in
which the action is brought.?”® In British Columbia, where there is no legislative provision on
security for costs, the common law provides that being a non-resident of Canada or the province
is one factor that a judge can consider in granting a motion on security for costs.?”® In all
Canadian jurisdictions the ability to pay costs is also a factor for the judge to consider.

198 See Legal Aid Alberta, “Eligibility”, available at: http://www.legalaid.ab.ca/help/Pages/Eligibility.aspx; Legal
Services Society, “Legal representation by a lawyer”, available at:

http://www.lIss.bc.ca/legal aid/legalRepresentation.php; Legal Aid Ontario, “Getting legal help”, available at:
http://www.legalaid.on.ca/en/getting/default.asp; Commission des services juridique, “Services”, available at:
http://www.csj.qc.ca/sitecomm/W2007English/Main_En_v4.asp

199 Ibid.

200 The merit assessment applies equally to anyone (usually a foreign national) who applies for legal aid in
immigration and refugee matters. However, see Statelessness in Canadian Context, supra note 4 at 38-50. Based on
Andrew Brouwer’s assessment of the law and the inadequate legal mechanisms available to stateless persons in
Canada to receive protection, regularize their status, and to become naturalized, it could be argued that stateless
persons may be disproportionately impacted by merit assessments. If their case is seen as having little merit or no
chance of success they could be denied legal assistance by legal aid. However, this would not prevent them from
hiring a lawyer at their own expense.

201 See Federal Courts Rules, supra note 185 at r. 415-418. The only exemption for security for costs in the Federal
Courts Rules is for seamen bringing an action in Federal Court, per rule 499; Alberta Rules of Court, supra note 186
at ss. 4.22; Ontario Rules of Civil Procedure, supra note 188 atr. 56.01; QC Code of Civil Procedure, supra note
189 at ss. 65, 152-153. British Columbia does not include a similar rule in the BC Civil Court Rules, supra note 187.
The ability to bring a motion for security for costs in British Columbia is maintained through the common law, see
Han v. Cho, 2008 BCSC 1229, at paras. 12 & 27 available at: http://canlii.ca/t/20nv4.

202 Federal Court Rules, supra note 185; Ontario Rules of Civil Procedure, supra note 188; and QC Code of Civil
Procedure, supra note 189. In Alberta Rules of Court, supra note 186 at s. 4.22(e), it is not explicitly stated in the
legislation, but a judge is given broad discretion to consider “any other matter the Court considers appropriate".

203 Han v. Cho, supra note 201 at para. 27.

39



c. Article 16(3)

In considering Article 16(3), research conducted for this report did not indicate whether stateless
persons habitually resident in Canada were treated any differently than Canadian citizens in
accessing courts, security for costs matters and legal assistance in other State Parties to the 1954
Convention.

II1. Assessment

While it is not clear what permit or status allows a foreign national or a stateless persons to be
considered “habitually resident” for the purposes of Article 16, it appears that the Canadian legal
framework requires some form of residence in order to have access to courts in Canada. If a
stateless person is resident in Canada or a particular province, they appear to be in the same
position as Canadian nationals. Therefore, based on a review of case law, court rules of
procedure, and the provision of legal aid in Alberta, British Columbia, Ontario and Quebec, the
Canadian legal framework appears to be compatible with Article 16 of the 1954 Convention.

IV.  Recommendations

10) In support of Recommendation #5, further research should examine whether stateless
persons have difficulty accessing legal assistance for immigration matters due to merit
assessment criteria.

CHAPTER III: GAINFUL EMPLOYMENT

ARTICLE 17: WAGE-EARNING EMPLOYMENT

1. The Contracting States shall accord to stateless persons lawfully staying in their territory
treatment as favourable as possible and, in any event, not less favourable that that accorded to
aliens generally in the same circumstances, as regards the right to engage in wage-earning
employment.

2. The Contracting States shall give sympathetic consideration to assimilating the rights of all
stateless persons with regard to wage-earning employment to those of nationals, and in particular
of those stateless persons who have entered their territory pursuant to programmes of labour
recruitment or under immigration schemes.

I Background & Commentary

The 1954 Convention does not define “wage-earning employment”, but the Commentary
explains that it “should be taken in its broadest sense.”” It is to include every person having

204 Robinson Commentary to the 1954 Convention, supra note 11 at 39.
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paid employment, but those who are self-employed and/or having a liberal profession (such as
doctors, lawyers, veterinarians, etc.), are addressed by Articles 18 and 19 of the 1954
Convention.?

Article 17(1) requires that a stateless person be “lawfully staying” in a country in order to enjoy
a standard of treatment as favourable as possible, and in any event, not less favourable than that
accorded to aliens generally in the same circumstances. This is the same standard of treatment as
Article 15 of the 1954 Convention. Recall that “lawfully staying” refers to stateless persons
either lawfully admitted or whose illegal entry was legalized. It is understood not to refer to
stateless persons who although legally admitted or legalized, have overstayed the period of their
lawful admission or violated any other conditions attached to their admission or stay.?%
Furthermore, shorter periods of stay authorised by the State may suffice so long as they are not
transient visits. Stateless persons who have been granted a residence permit would fall within the
category of “lawfully staying”. Lawfully staying also covers individuals who have temporary
permission to stay if this is for more than a few months.?” As discussed at Article 15, there is
also an argument that those who are granted a permit because they cannot be removed could be
considered “implicitly lawfully staying”.

With respect to the meaning of those “in the same circumstances” under Article 17(1), Article 6
of the 1954 Convention states that the term “implies that any requirements (including
requirements as to length and conditions of sojourn or residence) which the particular individual
would have to fulfil for the enjoyment of the right in question, if he were not a stateless person,
must be fulfilled by him, with the exception of requirements which by their nature a stateless
person is incapable of fulfilling.”?%

For the purposes of Article 17(2), “sympathetic consideration” means that the Contracting State
has an obligation to deal with requests by stateless persons in regard to wage-earning
employment and to not refuse them without proper reason. This obligation is despite the
discretionary and non-mandatory nature of Article 17(2).2%”

205 1951 Convention travaux préparatoires, supra note 61 at 108.

206 Robinson Commentary to the 1954 Convention, supra note 11 at 36.

207 Handbook on Stateless Persons, supra note 12 at para. 137.

208 1954 Convention, supra note 3 at Art. 6. See also Robinson Commentary to the 1954 Convention, supra note 11
at 19-20, which further explains: “The representatives of Great Britain and the Netherlands supported the inclusion
of the article on the ground that, under the Convention, stateless persons, if placed on the same footing as other
foreigners, would be obliged to fulfil certain requirements (for instance, produce evidence of nationality) which they
could not fulfil...Stateless persons are treated under Art. 7 (1) and some other articles of the Convention in the same
way as other foreigners or as nationals. The words “in the same circumstances” were introduced by the drafters of
the Refugee Convention as a clarification of this “assimilation” because the treatment of foreigners or nationals need
not necessarily be uniform but depends in many instances upon the special status of the person: the length of stay,
the conditions of admission or the possession of certain documents by an alien, or certain qualifications of the
national.”

209 Robinson Commentary to the 1954 Convention, supra note 11 at 30.
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II. Canadian Legal Framework

a. Constitutional Law

Only Canadian citizens and persons with permanent resident status (the latter could include
stateless persons with permanent resident status) have a constitutional right to pursue work in
any Canadian province.?!

b. Federal Legislation — Work Permits for Foreign Nationals

Generally, a foreign national (this includes a stateless person who is not a permanent resident)
requires a valid work permit in order to be able to work in Canada.?!! In most cases, the foreign
national must apply for a permit before entering Canada.?'> However, depending on the foreign
national’s country of origin, status in Canada, or their personal and family circumstances, they
may be able to apply for a work permit upon entering Canada or after entering Canada.?'

Stateless foreign nationals who are outside Canada and require a visa to enter Canada, and/or if
they require a medical exam before coming to Canada, must apply for a work permit before
entering Canada.”' In limited cases, a stateless foreign national could apply for a work permit
upon entering Canada.?'

According to the /RPR, foreign nationals who may apply for a work permit after entering
Canada, include:
« Foreign nationals with a work permit;
« Foreign nationals working in Canada under the authority of section 186 and are not a
business visitor within the meaning of section 187;
« Foreign nationals with a study permit;
« Foreign nationals with a temporary resident permit (TRP) issued under subsection 24(1) of
the JRPA and that is valid for at least six months;
« Foreign nationals who are a family member of a foreign national described in the four
categories identified above (ie. person with a work permit; special reasons under s. 186;

210 Charter, supra note 45 at s. 6(2)(b): “Every citizen of Canada and every person who has the status of a
permanent resident of Canada has the right...to pursue the gaining of a livelihood in any province.”

211 IRPA, supra note 20 at s. 30(1); and IRPR, supra note 21 at s. 196. There are several exceptions to having to
obtain a work permit in order to work in Canada, but these appear be limited to specific “special reasons”, similar to
the circumstances envisioned by the drafters of the 1954 Convention; see /RPR, supra note 21 at ss. 186. Examples
of persons who may work in Canada without a work permit include: business visitors, foreign representatives, their
dependents, students on campus, performing artists, and religious workers.

212 JRPA, supra note 20 at s. 11(1).

213 Ibid., at s. 198-199.

214 Citizenship and Immigration Canada, “Determine your eligibility — Work in Canada” (2 March 2015), available
at: http://www.cic.gc.ca/english/work/apply-who-eligible.asp.

25 JRPR, supra note 21 ats. 190 & 198. See, ibid: “You can ask to be allowed to work in Canada as you enter
Canada but only if: you do not need a visa, you already hold a valid medical certificate (if you need it for your job),
or are from a designated country, your employer has submitted a copy of a valid Labour Market Impact Assessment
(LMIA) (if needed), and your employer has proof that they have paid an employer compliance fee and submitted an
Offer of Employment form to Citizenship and Immigration Canada, if you do not need a LMIA and will be working
for a specific employer.”
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person with a study permit; or person with a TRP)

» Foreign national who
o Cannot support themselves without working, and
= They made a refugee claim that has been referred to the Refugee
Protection Division but has not been determined; or
= s subject to an unenforceable removal order.

Is a member of the live-in caregiver class;
Is a member of the spouse or common-law partner in Canada class;
Is a protected person recognized under s. 95(2) of the IRPA;
Has applied to become a permanent resident under humanitarian and
compassionate grounds and the Minister has granted them an exemption; or
Is a family member of a person described in any of the four preceding
categories (ie. live-in caregiver class; spouse or common-law partner in
Canada class; protected person; exemption granted by the Minister for an
application for permanent residence)
 Foreign national who applied for a work permit before entering Canada and the application

was approved in writing but they have not been issued the permit;
« Foreign national who is applying as a trader or investor, intra-company transferee or

professional
« Foreign national permitted to work at a foreign mission in Canada.?'¢

o O O O

O

Once a work permit is granted, the permit can be subject to several conditions, such as, the type
of work you can do, the employer you can work for, where you can work, or how long you can
work.?'” The fee for processing a work permit is between $100 and $155.2'® Permits vary in
duration depending on the work, but can require renewal every 6 months to a year.

Of particular interest are stateless persons in Canada who are issued a work permit because they
are the subject of an unenforceable removal order and require the permit in order to meet their
basic needs.?”” This is a situation that stateless persons may find themselves, as there is no
country to which they can return and they do not have access to social assistance. Such work
permits may need to be renewed indefinitely while a stateless person is subject to an
unenforceable removal order and in legal limbo.

c. Employment Standards Legislation

Once a valid work permit is obtained, federal and provincial legislation provides protection to
foreign nationals in the workplace against discrimination in employment contracts as well as

216 IRPR, supra note 21 at s. 199.

27 Ibid., at s. 185(b).

218 Ibid., at s. 299. The Citizenship and Immigration Canada website states that the fee for an “open work permit”
(permit that is not tied to a particular employer) is $100. This fee or term is not found in the /RPR, but see,
Citizenship and Immigration Canada, “Fee list”, (3 March 2015) available at:

http://www.cic.gc.ca/english/information/fees/fees.asp.
219 IRPR, supra note 21 at s. 206(1)(b).
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provides employment standards for all individuals.”?* Employment standards legislation of the
federal,??' Alberta,?> British Columbia,?” Ontario,?* and Quebec?” governments outlines
minimum wages, and hours of work, etc. In addition, the rights in employment standards
legislation are not constrained by whether an employee is a foreign national, or working under a
work permit.

d. Lawful Status, “Lawfully Staying” in Canada, and Work Permits

Status

Unless a person is a Canadian citizen, permanent resident, temporary resident, or possesses a
Temporary Resident Permit (TRP),*¢ they do not have status in Canada.??’” Furthermore, even
though Canadian citizens and permanent residents have a right to work anywhere in Canada,
persons with temporary resident status and persons in possession of a TRP are not automatically
authorized to work.??® Moreover, simply because a foreign national acquires a work permit does
not necessarily mean they also obtain temporary resident status.

Temporary residence status can be given to persons who seek to be visitors, foreign students, or
temporary foreign workers. While most foreign nationals who possess a valid work permit will
receive temporary resident status, visitors and foreign students with temporary residence status
must subsequently apply for a work permit in order to be authorized to work in Canada. In
addition, although persons with a TRP are authorized to be in Canada, they are not automatically
authorized to work in Canada either. Foreign nationals with a TRP must also apply for a work

220 See Canadian Human Rights Act, supra note 52 at s. 3; Alberta Human Rights Act, supra note 54 at ss. 1-5, & 7-
9; BC Human Rights Code, supra note 55, at ss. 7-14; Ontario Human Rights Code, supra note 56 at ss. 1-3 & 5;
Charter of Human Rights and Freedoms, supra note 57 at s. 10.

221 See Canada Labour Code, supra note 166.

222 Employment Standards Code, RSA 2000, ¢ E-9, available at: http://canlii.ca/t/52bwr [Alberta Employment
Standards Code].

223 Employment Standards Act, RSBC 1996, ¢ 113, ats. 1(1), available at: http://canlii.ca/t/527vx [BC Employment
Standards Act].

224 Employment Standards Act, 2000, SO 2000, ¢ 41, at s. 1(1), available at: http://canlii.ca/t/52dlc [Ontario
Employment Standards Act]

225 An Act Respecting Labour Standards, CQLR ¢ N-1.1, at s. 1(10), available at: http://canlii.ca/t/52913 [Quebec
Labour Standards Act].

226 IRPA, supra note 20 at s. 24(1). Section 24(1) of the IRPA provides that if a foreign national is inadmissible or
does not meet the requirements of the /RPA, they can apply to an officer outside or inside Canada for a temporary
resident permit (TRP). If the officer is of the opinion that it is “justified in the circumstances” they may issue a
temporary resident permit allowing the foreign national to enter or to remain in Canada for a specific period and
grants them “temporary resident status.” The TRP may be cancelled at any time. Upon cancellation or expiration of
the TRP, the foreign national must leave Canada. The TRP and temporary resident status does not in itself authorize
the foreign national to study or work in Canada. However, if the TRP is valid for at least six months, the foreign
national may apply for a work and/or study permit, which would authorize them to study or work in Canada for a
specific period of time and subject to conditions. The TRP is an exceptional mechanism and not a matter of routine
for when compelling circumstances warrant a TRP.

227 Lorne Waldman, Immigration and Refugee Protection Act and Commentary (Toronto: LexisNexis, 2005) at §
3.33 [Waldman IRPA Commentary]; also IRPA, supra note 20 at s. 21(1), 22(1), 29(1); IRPR, supra note 21 at s.
65.1(1)

28 Waldman IRPA Commentary, ibid., at § 14.11.
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permit after receiving a TRP that is valid for at least 6 months. In some cases foreign nationals
are explicitly excluded from receiving temporary resident status even though they are granted a
work permit. This applies to foreign nationals who are granted a work permit because they are
subject to an unenforceable removal order and require a work permit in order to meet their basic
needs.?

“Lawfully Staying”

As discussed in Article 15, the IRPA does not explicitly state which permits or status’ result in a
foreign national being considered “lawfully staying”, “lawfully in” or “habitually resident” for
the purposes of the 1954 Convention, or for that matter the 1951 Refugee Convention, which
contains similar language. The /RPA also does not clearly state whether “status” or “lawful
status” is to be equated with “lawfully staying”.** Nonetheless a review of the /RPA suggests
that persons who have permanent residence status, or persons who have been granted a
Temporary Resident Permit (TRP) under s. 24 of the IRPA, appear to be considered “lawfully
staying” in Canada.”®! As for foreign nationals who are in possession of a valid work permit that
provides them with temporary resident status of a few months duration, it appears that they too
meet the definition of “lawfully staying” discussed in the “Background and Commentary”.

In the case of foreign nationals who obtain a work permit when they are subject to an
unenforceable removal order, but are excluded from temporary resident status, an argument
could be made that due to their limbo status they should be considered “implicitly lawfully
staying.” Conversely though, since there is no clear articulation in the /RPA that such persons are
“lawfully staying”, then an argument could also be made that those foreign nationals who receive

229 IRPR, supra note 21 at s. 202.

230 Section 159.5(a)-(d) of the IRPR implements Canada-US Safe Third Country Agreement, at Art. 4(2)(a),
available at: http://www.cic.gc.ca/english/department/laws-policy/safe-third.asp (signed 5 December 2002). Article
4(2)(a) of the Safe Third Country Agreement provides that the State that receives at its port-of-entry a person who
makes a refugee claim, and that person has in the territory of the receiving State a family member with “lawful
status”, the receiving State must hear the person’s refugee claim. Without specifically using the words “lawful
status”, s. 159.5 of the IRPR lists the status or permits that the refugee claimant’s family members must have in
order to be considered to have “lawful status” for the purposes of Article 4(2)(a). Section 159.5 lists them as:
Canadian citizen, protected person under s. 95(2) of the /RPA, a permanent resident, person whose removal order is
stayed for H&C grounds or public policy considerations under s. 233 of IRPR; a refugee claimant over 18 years old
who has had their refugee claim deferred by the IRB; a person over 18 years old who holds a study or work permit
(except: work permits under 206(1)(b), work or study permits that have expired, 90 days after studies have been
completed, if a removal order has become enforceable). In 2002, UNHCR stated that the list above may be too
narrow and that the /RPR is not entirely clear, see UN High Commissioner for Refugees (UNHCR), “Comments on
the Proposed Regulations Amending the Immigration and Refugee Regulation” (14 November 2002), available at:
http://ccrweb.ca/sites/ccrweb.ca/files/static-files/regula 11.html

21 This conclusion is reached by looking at s. 31.1 of the IRPA, which states: “a designated foreign national whose
claim for refugee protection or application for protection is accepted is lawfully staying in Canada only if they
become a permanent resident or are issued a temporary resident permit under section 24.” Nowhere else in /RPA or
the IRPR is the term “lawfully staying” used in connection with other statuses. In addition, Canada’s reservations to
Articles 23 and 24 of the 1951 Refugee Convention state for the purposes of those articles that “lawfully staying”
means persons admitted for permanent residence and that persons admitted for temporary residence would be treated
the same as visitors generally. This latter reference in respect of temporary residents being treated the same as
visitors generally appears to be limited just to these two articles of the 1951 Refugee Convention.
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a work permit while subject to an unenforceable removal order are only “authorized” to work in
Canada, but not necessarily “lawfully staying” or “lawfully in” Canada for the purposes of the
1954 Convention.

II1. Assessment

Since the /RPA subsumes stateless persons within the definition of foreign nationals, stateless
persons appear to enjoy treatment at least as favourable as that accorded to aliens generally in the
same circumstances with respect to the right to engage in wage-earning employment. Therefore,
on the basis of a formalistic analysis, the Canadian legal framework appears to be compatible
with Article 17 of the 1954 Convention.

However, stateless persons may be disproportionately and adversely affected by provisions that
exclude them from temporary resident status when they are issued a work permit as a person
subject to an unenforceable removal order and unable to meet their basic needs. Excluding
stateless persons from acquiring temporary residence status, and from being considered “lawfully
staying” or “lawfully in” may, as a consequence, deny them access to other protection rights in
the 1954 Convention that require “lawfully staying” or “lawfully in” status. Such articles include
15 (right of association), 18 (self-employment), 19 (liberal professions), 21 (housing), 23 (public
relief), 24 (labour legislation and social security), 26 (freedom of movement), 28 (travel
documents), and 31 (expulsion). Furthermore, without the ability to acquire a secure legal status
in Canada, some stateless persons remain in indefinite legal limbo, unable to be removed to any
country where they have legal rights, but remain in Canada without an avenue to secure legal
status or a secure right to engage in wage-earning employment. Their work permit is conditional
on being unable to meet their basic needs and is subject to frequent renewal and processing fees.
It is in light of these precarious circumstances that stateless persons subject to an unenforceable
removal order should be considered “implicitly lawfully staying” in Canada, or that they be
given “sympathetic consideration” to assimilate their rights with those of nationals under Article
17(2).

Some may argue that stateless persons who lack “status” are able, like all foreign nationals, to
apply for permanent residence through a humanitarian and compassionate grounds application,??
or apply for a TRP in order to obtain “lawfully staying” status. However, it has been observed
elsewhere that the discretionary nature of these applications and the fact that statelessness alone
is not sufficient for approval, indicates that Canada is not fully cognizant of stateless persons’
unique legal and socio-economic circumstances. In order words, the Canadian legal framework
does not recognize that stateless persons may not always be “in the same circumstances” as
foreign nationals generally.?

To the extent that stateless persons are unable to obtain a valid work permit even when they are
subject to an unenforceable removal order, but are still able to meet their basic needs, it is worth
noting General Comment No. 20 from the CESCR. General Comment No. 20 states:

232 JRPA, supra note 20 at s. 25(1).
233 For the critiques on this issue, see Statelessness in the Canadian Context, supra note 4.
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5. The preamble, Articles 1, paragraph 3, and 55, of the Charter of the United
Nations and article 2, paragraph 1, of the Universal Declaration of Human Rights
prohibit discrimination in the enjoyment of economic, social and cultural rights.
International treaties on racial discrimination, discrimination against women and the
rights of refugees, stateless persons, children, migrant workers and members of their
families, and persons with disabilities include the exercise of economic, social and
cultural rights, while other treaties require the elimination of discrimination in
specific fields, such as employment and education. In addition to the common
provision on equality and non-discrimination in both the Covenant and the
International Covenant on Civil and Political Rights, article 26 of the International
Covenant on Civil and Political Rights contains an independent guarantee of equal
and effective protection before and of the law.

[...]

30. The ground of nationality should not bar access to Covenant rights...The
Covenant rights apply to everyone including non-nationals, such as refugees, asylum-
seekers, stateless persons, migrant workers and victims of international trafficking,
regardless of legal status and documentation.***

By not providing for special consideration for the circumstances of stateless persons in Canada,
Canada may be indirectly discriminating against stateless persons on the basis of nationality in
their ability to obtain wage-earning employment. This may be contrary to Canada’s obligations
under Article 6(1) of the ICESCR and “the right of everyone to the opportunity to gain his living
by work which he freely chooses or accepts.”

IV. Recommendations

11) Citizenship and Immigration Canada should clarify what status or authorization is required
for a stateless person to be considered “lawfully staying” and “lawfully in” Canada.

12) In support of Recommendation #5, further research should be conducted on the practical
obstacles stateless persons experience in order to engage in wage-earning employment in
Canada.

13) Citizenship and Immigration Canada should provide the following information on work
permits issued to stateless persons:
« The number of stateless persons who apply for work permits, including applications
for a work permit under section 206(1)(b) of the IRPA

234 UN Committee on Economic, Social and Cultural Rights (CESCR), General comment No. 20: Non-
discrimination in economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic,
Social and Cultural Rights), 2 July 2009, E/C.12/GC/20, at para. 30, available at:
http://www.refworld.org/docid/4a60961{2.html [CESCR General comment No. 20].

235 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, United Nations, Treaty
Series, vol. 993, p. 3, at Art. 6, available at: http://www.refworld.org/docid/3ae6b36¢0.html (entered into force 3
January 1976, accession by Canada 19 May 1976) [ICESCR)].
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« The number of stateless persons granted work permits, including applications for a
work permit under section 206(1)(b) of the /RPA

 The restrictions placed on open and closed work permits issued to stateless persons
(average length of permit, number of renewals, number of employers, etc.)

+ How many times stateless persons renew an open work permit while under an
unenforceable removal order

« The average fee paid by stateless persons for an open and closed work permit

- How many stateless persons apply, but are unable to pay the processing fee

« How often the fee is waived for stateless persons, if at all

» The criteria used in determining work permit applications under s. 206(1)(b) of the
IRPA

14) In support of Recommendation #4, Canada should recognize statelessness as a compelling
factor that “justifies in the circumstances” the issuance of a temporary residence permit
(TRP). Furthermore, if a TRP is issued to a stateless person, stateless persons should be
permitted to work, study, access public healthcare and social assistance, as well as count
time already spent in Canada toward permanent residence requirements and Canadian
citizenship residency requirements. The TRP should be accessible not only to a stateless
child born abroad to a Canadian parent born abroad, but to all stateless persons.

ARTICLE 18: SELF-EMPLOYMENT

The Contracting States shall accord to a stateless person lawfully in their territory treatment as
favourable as possible and, in any event, not less favourable than that accorded to aliens
generally in the same circumstances, as regards the right to engage on his own account in
agriculture, industry, handicrafts and commerce and to establish commercial and industrial
companies.

I Background & Commentary

Article 18 of the 1954 Convention contains the same language as Article 18 of the 1951 Refugee
Convention. Article 18, along with Articles 26 and 31 of the 1954 Convention, provide the
standard of treatment for stateless persons “lawfully in” the territory of a Contracting Party.
“Lawfully in” encompasses a lower standard than “lawfully staying”.?** The Commentary to the
1954 Convention states:

The expression “lawfully (in French “se trouvant réguliérement”) in their country” cannot be
only verbally different from “lawfully staying (in French “résidant réguliérement”) in the
country”. It must mean in substance something else, viz., the mere fact of lawfully being in
the territory, even without any intention of permanence, must suffice. In other words,
wherever “lawful stay” is required, a stateless person just temporarily in the country would
not enjoy the right granted under the condition of “lawfully staying”, on the other hand,
where “lawfully being” is sufficient, stateless persons temporarily in the country would
enjoy the relevant rights. As explained by the Ad Hoc Committee, it was decided that in

236 Recall that “lawfully staying” applies to Articles 15, 17, 19, 21, 23, 24 and 28.
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most instances the provision in question should apply to all refugees [stateless persons]
whose presence in the territory was lawful, if it applied also to other aliens in the same
circumstances. Wherever higher requirements were made the Committee used the expression
“lawfully staying.”?’

For further clarity the Handbook on Protection of Stateless Persons states:

For stateless persons to be “lawfully in” a State party, their presence in the country needs to
be authorized by the State. The concept encompasses both presence which is explicitly
sanctioned and also that which is known and not prohibited, taking into account all personal
circumstances of the individual. The duration of presence can be temporary...As confirmed
by the drafting history of the Convention, applicants for statelessness status who enter into a
determination procedure are therefore “lawfully in” in the territory of a State party. By
contrast, an individual who has no immigration status in the country and declines the
opportunity to enter a statelessness determination procedure is not “lawfully in” the
country.?®

In sum, “lawfully in their territory” means those who are physically present in the territory,
provided that their presence is not unlawful, and includes short-time visitors and even persons
merely travelling through the country.?®

Article 18 further requires that stateless persons fulfill the conditions necessary for the exercise
of the self-employment activity in question, such as specific qualifications, licences or
concessions.?*’ For stateless persons not residing in the country in which they want to engage in
self-employment, or where they wish to establish commercial or industrial companies, are not
within the scope of Article 18, instead Article 7(1) of the 1954 Convention applies.**!

I1. Canadian Legal Framework
As discussed in Article 17, all foreign nationals require a valid work permit to work in Canada.**
This also applies to foreign nationals who wish to be self-employed and establish their own

business. For stateless persons in Canada wishing to establish their own business there are a few
options to obtain authorization to work in Canada.

a. Economic Classes — Permanent Resident Status

Some programs allow a foreign national in Canada to apply for permanent residence status as

7 Robinson Commentary to the 1954 Convention, supra note 11 at 40.

238 Handbook on Protection of Stateless Persons, supra note 12 at para. 135.

239 UN High Commissioner for Refugees (UNHCR), Commentary of the Refugee Convention 1951 (Articles 2-11,
13-37), October 1997, at 45, available at: http://www.refworld.org/docid/4785ee9d2.html [Atle Grahl-Madsen 1951
Commentary)

240 1951 Convention travaux préparatoires, supra note 61 at 109; and Robinson Commentary to the 1954
Convention, supra note note 11 at 40.

241 Robinson Commentary to the 1954 Convention, ibid., at 39.

222 IRPR, supra note 21 at s. 186.
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part of an economic class of immigrants.>* If the foreign national is accepted to one of these
programs, they obtain permanent residence status, which allows them to either engage in
employment with an established company or engage in self-employed work without requiring a
work permit. Programs that a stateless person could apply for if eligible include: the Start-up
Visa pilot project; the Express Entry Program (ie. Federal Skilled Workers, Federal Skilled
Trades Program and the Canadian Experience Class); the Provincial Nominee Program; and the
Spousal or Common-law Partner Class.?*

If a foreign national is inadmissible to Canada, the application will be refused. However, in such

cases the foreign national could apply for permanent residence in Canada and seek an exemption
from the Minister.?*

b. Open Work Permits — Temporary Resident Status

Most temporary workers in Canada must have a job offer or authorization from Employment and
Social Development Canada (known as a Labour Market Impact Assessment, or LMIA) before
being granted a work permit.>* These are known as closed work permits. However, an open
work permit is not tied to a specific job/employer and would allow a foreign national in Canada
to establish his or her own business and be self-employed.?*’ It is only in specific instances that a
foreign national in Canada is eligible to apply for an open work permit. The instances include:

+ Refugee claimants whose claims have been referred to the Immigration and Refugee Board
(IRB) and to foreign nationals who are subject to an unenforceable removal order and they
cannot otherwise support themselves (IRPR, s. 206(1)(a) or (b));

« Members of the live-in caregiver class who have met the requirements for permanent
residence, or they are a family member of a member (/RPR, s. 207(a) or (e));

« Members of the spouse or common-law partner class, or they are a family member of a
member (/RPR, s. 207(b) or (e));

« Persons upon whom protection has been conferred in accordance with s. 95(2) of the /RPA
(Convention refugees, successful pre-removal risk assessment applicants, etc.), or they are a
family member of such a person (IRPR, s. 207(c) or (e));

« Persons who have filed an application on humanitarian and compassionate grounds and the
Minister has granted an exception, or they are a family member of such a person (/RPR, s.
207(d) or (e));

« Persons who hold a study permit and has become temporarily destitute through
circumstances beyond their control (IRPR, s. 208(a));

243 Citizenship and Immigration Canada, “Visa and immigration applications” (24 April 2015), available at:
http://www.cic.gc.ca/english/information/applications/index.asp [Visa and immigration applications].

24 Ibid. See also additional discussion of these programs under Article 32 below. There is also a “Self-Employed
Persons Class”, but a foreign national can only apply for it from outside Canada. The “self-employed class” has a
specific meaning and is limited to persons who are self-employed in cultural activities, athletics, or the purchase and
management of a farm.

25 JRPA, supra note 20 at s. 25(1), 25(1.3), 25.1(1).

246 Citizenship and Immigration Canada, “What is an open work permit?” (9 February 2015), available at:

http://www.cic.gc.ca/english/helpcentre/answer.asp?q=176&t=17 [What is an open work permit?].
247 Ibid.
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« Persons who hold a temporary resident permit (TRP) under s. 24(1) of IRPA (IRPR, s.
208(b));

 Certain workers authorized to enter Canada on a reciprocal basis (Canada World Youth
Program participants, certain international student and young worker exchange programs,
family members of foreign representatives and of military personnel, professional athletes
authorized to enter Canada, who require other work to support themselves while playing);

« Spouses of skilled workers, (IRPR, s. 205(¢));

« Spouses of foreign students, (IRPR, s. 205(c));

+ Qualifying foreign nationals currently in Canada who have submitted an application for
permanent residence under the Federal Skilled Worker Program (FSWP), the Canadian
experience class (CEC), the Provincial Nominee Program (PNP) or the Federal Skilled
Trades Program (FSTP) and who meet program eligibility requirements;

 Qualifying foreign nationals who have submitted an application for permanent residence
under the spouse or common-law partner in Canada (SCLPC) class.?*®

If there is information that an applicant is inadmissible, their application for an open work permit
can be refused.”® In many cases the foreign nationals listed above will already be considered a
temporary resident in Canada before applying for an open work permit. This is because they
either belong to a particular class of persons with a status, or because they have status as family
members of persons within a particular class. Persons with temporary resident status are
“lawfully in Canada” for the purposes of Article 18.

However, foreign nationals who are the subject of an unenforceable removal order and are
unable to meet their basic needs, are not likely to have temporary residence or be “lawfully in”
Canada before applying for an open work permit under s. 206(1)(b) of the /RPR. Such persons
may have overstayed their initial period of authorized stay, be inadmissible, or have no country
to which they can be admitted or have legal status. As discussed at Article 17, it is this situation
in which some stateless persons find themselves and remain in legal limbo for years.
Furthermore, unlike the other foreign nationals on the list above, individuals granted an open
work permit under s. 206(1)(b) of the /RPR are specifically excluded from consideration as
having temporary resident status.?*

c. Foreign Nationals and Incorporation

Finally, for stateless persons who have a valid work permit and wish to establish their own
business, it is important to be aware of some restrictions placed on foreign nationals establishing
corporations. If a stateless person in Canada wishes to incorporate, there may be foreign
ownership restrictions depending on the industrial sector. In addition, foreign nationals
establishing corporations in Canada may be required to have a specific number of resident
Canadian directors. In federal, Alberta and Ontario law, 25% of corporate directors must be

248 Citizenship and Immigration Canada, “International Mobility Program: Open work permit” (22 December 2014),
available at: http://www.cic.gc.ca/english/resources/tools/temp/work/admissibility/open.asp [International Mobility
Program: Open work permit]

29 Ibid.

230 IRPR, supra note 21 at s. 202.
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resident Canadians, but in British Columbia and Quebec there is no minimum requirement.”' A
stateless person in Canada could avoid the above obstacles by establishing a sole proprietorship,
since it would not require establishing corporate organization.>*

JIIR Assessment

Based on a review of legislation and programs above, it appears as though the Canadian legal
framework is largely compatible with Article 18 of the 1954 Convention. This is because
stateless persons lawfully in Canada are treated at least as favourably as foreign nationals
generally in being eligible to apply to the economic classes for permanent residence, or for an
open work permit. Furthermore, in limited cases the Canadian legal framework permits foreign
nationals who are in Canada, but not “lawfully in” Canada, to obtain an open work permit when
such persons are subject to an unenforceable removal order and cannot meet their basic needs.

It is noteworthy that although there are some programs that allow stateless persons to apply for
an open work permit, or for permanent resident status, a stateless person’s socio-economic status
on the margins of society, as well as their frequent societal and familial isolation may prevent
them from having the financial, educational or family links necessary to participate in these
programs. In this sense, stateless persons may not be truly considered “in the same
circumstances” as foreign nationals generally and the Canadian legal framework may have
disproportionate and unfair impacts on stateless persons due to their unique circumstances.
Although Canada may state that in such cases a stateless person should apply for permanent
residence with a Minister’s exemption on humanitarian and compassion considerations, this
approach can be an ineffective remedy. As Andrew Brouwer states in Statelessness in the
Canadian Context, even though a humanitarian and compassionate grounds application may be
available for exemptions from various program requirements, statelessness alone is not
considered a sufficient factor for approving an application. It is with these practical obstacles in
mind that General Comment 20 described in Article 17, is equally relevant to Article 18.

231 “Resident-Canadian” generally means an individual who is: a Canadian citizen ordinarily resident in Canada, a
Canadian citizen not ordinarily resident in Canada who is a member of a prescribed class of persons, or a permanent
resident. Canada Business Corporations Act, RSC, 1985, ¢ C-44, at ss. 2(1) and 105(3), available at: http://laws-
lois.justice.gc.ca/eng/acts/C-44/FullText.html#h-20; Business Corporations Act, RSA 2000, c B-9at ss. 1(dd) and
105(3), available at: http://canlii.ca/t/52d7b, if there are fewer than 4 directors, the 25% requirement does not apply
in Alberta; Business Corporations Act, SBC 2002, c 57, at available at: http://canlii.ca/t/52crq; Business
Corporations Act, RSO 1990, c B.16, at s. 118(3), available at: http://canlii.ca/t/ldxj; Business Corporations Act,
CQLR ¢ S-31.1, available at: http://canlii.ca/t/523d9.

232 J, Anthony VanDuzer, The Law of Partnerships & Corporations, 3d ed. (Toronto: Irwin Law, 2009) at 7.
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ARTICLE 19: LIBERAL PROFESSIONS

Each Contracting State shall accord to stateless persons lawfully staying in their territory who
hold diplomas recognized by the competent authorities of that State, and who are desirous of
practising a liberal profession, treatment as favourable as possible and, in any event, not less
favourable than that accorded to aliens generally in the same circumstances.

L Background & Commentary

Article 19 of the 1954 Convention is identical to Article 19(1) of the 1951 Refugee Convention.
Like Article 17 of the 1954 Convention, Article 19 requires stateless persons to be “lawfully
staying”. However, Article 19 also contains a condition that a stateless person’s diploma must
meet the requirements established by a state’s competent authorities in order to practice a
specific profession.?*

With respect to what qualifies as a “liberal profession”, the commentary on the 1954 Convention
states:

The term “liberal profession” is not quite precise. It usually embraces physicians, dentists,
veterinarians, pharmacists, lawyers, teachers, self-employed engineers, architects,
artists...The local authorities will decide in each case whether a person falls under the rubric
“liberal profession” or any other heading.?>*

IL. Canadian Legal Framework

The provinces are responsible for regulating liberal professions within its jurisdiction. Typically,
the provinces enact legislation that establishes a regulatory body to govern the profession.*> The
legislation outlines the general organizational framework and structure for the regulatory body,
and then the regulatory body formulates additional rules and by-laws to govern the profession
and its members in the province. Both the legislation and the regulatory body itself establish the
requirements to obtain a license to practice the profession within the province.***

Generally, licensing requirements can include: the possession of a specific university
degree/diploma, writing licensing exams, and/or the completion of an apprenticeship with
someone licensed in the profession, etc. These requirements apply equally to Canadian citizens,
permanent residents and foreign nationals. There is no restriction on the basis of one’s
immigration status. For individuals who are trained or educated outside Canada, the applicant

233 Robinson Commentary to the 1954 Convention, supra note 11 at 40.

254 Ibid.

255 In Ontario, there are 45 regulated professions. For simplicity, the example of the legal profession was used as a
guide to summarize the typical legal framework that the provinces have implemented for regulating professions in
their jurisdiction.

236 For example, see legislation regarding the practice of law: Legal Profession Act, RSA 2000, ¢ L-8, available at:
http://canlii.ca/t/5221v; Legal Profession Act, SBC 1998, ¢ 9, available at: http://canlii.ca/t/527wc; Law Society Act,
RSO 1990, ¢ L.8, available at: http://canlii.ca/t/527j8; An Act Respecting the Barreau du Québec, CQLR c B-1,
available at: http://canlii.ca/t/526jh.
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may also need to complete additional accreditation courses in the province, or elsewhere in
Canada, in order to ensure a specific educational standard is met and to obtain the professional
license. This latter requirement also applies regardless of whether the individual who was
internationally trained or educated is a Canadian citizen, permanent resident or foreign
national .’

In Andrews v. Law Society of British Columbia, the Supreme Court of Canada stated that “a rule
which bars an entire class of persons from certain forms of employment solely on the ground that
they are not Canadian citizens violates the equality rights of that class...it discriminates against them
on the ground of their personal characteristics, i.e., their non-citizen status.”>* In that case, Andrews
was a permanent resident seeking to practice law in British Columbia, but he was prevented from
doing so because British Columbia’s former Barristers and Solicitors Act only allowed Canadian
citizens to join the profession. The Supreme Court’s decision recognized that non-citizens are entitled
to the equality rights protection of s. 15(1) of the Charter and resulted in abandoning the requirement
that a person be a Canadian citizen in order to be licensed and practice a profession in Canada.

Finally, it should be noted that if a foreign national is licensed to practice their profession in a
Canadian province, they still require a valid work permit in order to work in their profession in
Canada.

II1. Assessment

The review of the Canadian legal framework indicates that Canadian citizens, permanent
residents and foreign nationals face the same requirements in order to practice their profession in
Canada. In light of the foregoing, it appears the Canadian legal framework is compatible with
Article 19 of the 1954 Convention.

257 As an example of all of the professions regulated by a province, see the database of information provided for
individuals wishing to immigrate and work in a regulated profession in Ontario. Government of Ontario, “Find
Information on your Profession” (30 January 2015), available at:

http://www.ontarioimmigration.ca/en/working/Ol_HOW_WORK PROF_PROFS.html.
28 Andrews, supra note 47 at p. 151.
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CHAPTER 1V: WELFARE

ARTICLE 21: HOUSING

As regards housing, the Contracting States, in so far as the matter is regulated by laws or
regulations or is subject to the control of public authorities, shall accord to stateless persons
lawfully staying in their territory treatment as favourable as possible and, in any event, not less
favourable than that accorded to aliens generally in the same circumstances.

L Background & Commentary

Article 21 of the 1954 Convention is identical to Article 21 of the 1951 Refugee Convention. It
relates to rent control and the assignment of apartments and premises. Since the system of
allocation often falls within the responsibilities of local authorities (municipalities, regional self-
governments), they are equally bound by this provision.?

I1. Canadian Legal Framework

a. Social Housing

The provinces are responsible for regulating social housing policy within in its jurisdiction.
Depending on the province, social housing is also known as subsidized housing, rent-geared-to-
income housing or community housing. In order to be eligible for social housing, not only must a
person meet established income criteria, but they must also meet eligibility criteria with respect
to a person’s residency and status in Canada. The provinces of Alberta, British Columbia,
Ontario and Quebec all have similar eligibility criteria in this respect.

In Alberta, to be eligible for social housing the “household” must be “comprised of Canadian
citizens, individuals lawfully admitted into Canada for permanent residence, refugees sponsored
by the Government of Canada, or individuals who have applied for refugee or immigration status
and for whom private sponsorship has broken down.”%° In British Columbia, eligible applicants
must permanently reside in British Columbia when applying, and each member of the household
must be a Canadian citizen, an individual lawfully admitted into Canada for permanent
residence, a refugee sponsored by the Government of Canada, an individual who has applied for
refugee status or an immigrant whose private sponsorship has broken down.?®! In Ontario, each
member of the household must be a Canadian citizen, have made an application for status as a
permanent resident, or have made a claim for refugee protection. Furthermore, in Ontario the
household is ineligible if any member of the household is the subject of an enforceable removal

259 Robinson Commentary to the 1954 Convention, supra note 11 at 41.

260 Social Housing Accommodation Regulation, Alta Reg 244/1994, at s. 9-10, 13 & 15, available at:
http://canlii.ca/t/5298d [Social Housing Accommodation Regulation]

261 BC Housing, “Residency Requirements” (2015), available at:

http://www.bchousing.org/Options/Subsidized Housing/Apply/Eligibility/Residency [BC Housing Residency
Requirements).
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order.??> In Quebec, the person must be a Canadian citizen or permanent resident and have lived
in the province of Quebec for 12 out of the past 24 months.?®

b. Housing and Anti-Discrimination Law

There is no right to housing in Canada.?** However, human rights legislation in Alberta, British
Columbia, Ontario and Quebec all provide some legislative protection against discrimination
with respect to the renting or purchasing of accommodation between private parties. In Alberta,
the Human Rights Act prohibits denial or discrimination in accommodation, facilities and the
right to occupy as a tenant a self-contained dwelling unit on the basis of place of origin.?® In
British Columbia, the Human Rights Code prohibits denial or discrimination in accommodation,
facilities, the purchase of property, and the right to occupy as a tenant on the basis of place of
origin.?®® In Ontario, the Human Rights Code includes the right to equal treatment with respect to
the occupancy of accommodation, without discrimination because of place of origin or
citizenship.*’ In Quebec, the Charter of Human Rights and Freedoms prohibits discrimination
on the basis of ethnic or national origin by refusing to make a juridical act concerning goods or
services ordinarily offered to the public.?®® The latter includes housing.?®’

111. Assessment

Based on a review of social housing legislation in Alberta, British Columbia, Ontario and
Quebec, most foreign nationals appear to be ineligible for social housing even if they are
“lawfully staying”. This includes stateless persons, unless he or she is a stateless permanent
resident. While this does not grant stateless persons “lawfully staying” treatment as favourable as
possible, it appears to treat them no less favourably than foreign nationals generally in the same
circumstances. In this respect, the Canadian legal framework is largely compatible with Article

262 General, O Reg 367/11, at s. 24-25; http://canlii.ca/t/52¢25.

263 By-law respecting the allocation of dwellings in low rental housing, CQLR ¢ S-8, 1 1, at s. 14, available at:
http://canlii.ca/t/52b2n.

264 This is currently the subject of litigation. See, Tanudjaja v. Canada (Attorney General), 2014 ONCA 852,
available at: http:/canlii.ca/t/gffz5. The appellants argue that actions and inaction on the part of Canada and Ontario
have resulted in homelessness and inadequate housing, which violates their rights under sections 7 and 15 the
Charter. The application was dismissed at the Superior Court of Ontario and the Ontario Court of Appeal denied the
appeal. The appellants have sought leave to appeal before the Supreme Court of Canada. The leave application is
pending as of 27 April 2015.

265 Alberta Human Rights Act, supra note 54 at ss. 4-5.

266 BC Human Rights Code, supra note 55 at ss. 8-10.

267 Ontario Human Rights Code, supra note 56 at ss. 1-2(1). With respect to citizenship in the Ontario Human
Rights Code, section 16 provides that non-discrimination because of citizenship is not infringed where: Canadian
citizenship is a requirement, qualification or consideration imposed or authorized by law; or is a requirement,
qualification or consideration adopted for the purpose of fostering and developing participation in cultural,
educational, trade union or athletic activities by Canadian citizens or persons lawfully admitted to Canada for
permanent residence; or is a requirement, qualification or consideration adopted by an organization or enterprise for
the holder of chief or senior executive positions.

268 Quebec Charter of Human Rights and Freedoms, supra note 57 ats. 10 & 12.

269 For example, see Commission des droits de la personne et des droits de la jeunesse c. Beaulé, 2009 QCTDP 25,

at para. 1, available at: http://canlii.ca/t/27¢2x.
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21 of the 1954 Convention.?™

However, considering many stateless persons live on the socio-economic margins of society and
do not have access to social assistance, their ineligibility for social housing may simply
compound their already precarious circumstances. The fact that social housing legislation in
Alberta and British Columbia makes an exception if the person is an immigrant whose
“sponsorship agreeme