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l. INTRODUCTION

1. Pending before Trial Chamber I, Section B (“thealrChamber”) of the
International Tribunal for the Prosecution of Pas®esponsible for Serious
Violations of International Humanitarian Law Comtad in the Territory of
the Former Yugoslavia since 1991 (“the Tribuna$’thhe motion for the entry
of acquittal of the accused Stanislav Galic, fied 2 September 2002 (“the
Motion for Acquittal”).

2. The accused Stanislav Galic (“the Accused”) assumechmand of the
Sarajevo Romanija Corps (“the SRK”) of the Bosrsmatb Army (“the VRS”)
on or about September 10, 1992 and remained inpbsition until about
August 10, 1994. According to the Prosecution,ftinees under his command
and control conducted a campaign of sniping andlispeagainst the civilian
population of Sarajevo during this period of tinde. a result, the Accused is
charged in the Indictment with crimes against huibgaend violations of the
laws or customs of war, namely:

in count 1 with unlawfully inflicting terror uponiglians in violation of the
laws or customs of war,

in count 2 with murder as a crime against humanity,

in count 3 with inhumane acts other than murdex asme against humanity,
in count 4 with attacks on civilians in violatiohtbe laws or customs of war,
in count 5 with murder as a crime against humanity,

in count 6 with inhumane acts other than murdex asme against humanity
and

in count 7 with attacks on civilians in violatiohtbe laws or customs of war.

3. In support of these counts charged against the getbuthe Prosecution listed
as an annex to the Indictment, and presented duhegtrial evidence
regarding , 26 scheduled sniping incidents (callett, “the Scheduled
Sniping Incidents ¥ and five scheduled shelling incidents (collectyyéthe
Scheduled Shelling Incidents”).

4. After the end of Prosecution case, the Defencdyimvihe time limit fixed by
the Trial Chamber, has moved for entry of a judgems total acquittal
pursuant to Rule 9&is of the Rules of Procedure and Evidence of the
Tribunal (“the Rules”).

5. The Prosecution filed on 16 September 2002 a “lergg®’'s Response to the
Submission of Stanislav Galic under Rule®8 (“the Response”), in which ,
with the exception of Scheduled Sniping Incident. N&, it opposes each



ground raised in the Motion for Acquittal and resjisethat the Trial Chamber
deny the relief sought and proceed on all counteenindictment.
6. The Chamber heard the oral submissions of thegsasta 20 September 2002.

THE TRIAL CHAMBER, HAVING CONSIDERED the written and oral
submissions of the parties,

HEREBY ISSUES ITS DECISION.
II. THE APPLICABLE STANDARD OF PROOF UNDER RULE 98BIS

7. The Defence appears to consider that the applictafelard in deciding upon
the Motion for Acquittal is whether there is suiict evidence to prove the
guilt of the Accused beyond a reasonable doubt vafipect to the counts of
the Indictment . The Prosecution counter-arguestanResponse that the
“appropriate standard of review under R@8bis as to each count charged in
the Indictment, contrary to the Defence submissian#hether, as a matter of
law, there is some evidence which, if acceptedhay Trial Chambercould
sustain a conviction of the accused beyond a redsenloubt 2

8. Rule 98hbis of the Rules provides in relevant part that:

The Trial Chamber shall order the entry of judget@acquittal on motion
of an accused ogoroprio motu if it finds that the evidence is insufficient to
sustain a conviction on that or those charges.

9. In theJelisic Appeals Chamber Judgemérthe Appeals Chamber interpreted
the requirement of Rule 9ds to mean that a Trial Chamber must acquit in
cases:

“in which, in the opinion of the Trial Chamber, tpeosecution evidence, if
believed  is insufficient for any reasonable trier of faotfind that guilt has
been proved beyond reasonable doubt. In this resiec Appeals Chamber
follows its recent holding in thBelalic appeal judgment, where it said: “[t]he
test applied is whether there is evidence (if amxBpupon which a reasonable
tribunal of factcould be satisfied beyond reasonable doubt of the gtith®
accused on the particular charge in questorThe capacify of the
prosecution evidence (if accepted) to sustain aicbon beyond a reasonable
doubt by a reasonable trier of fact is the key epticthus the test is not
whether the trier would in fact arrive at a conantbeyond reasonable doubt
on the prosecution evidence (if accepted) but wdratihcould. At the close of
the case for the prosecution , the Chamber may tlrad the prosecution
evidence is sufficient to sustain a conviction beyoeasonable doubt and yet,
even if no defence evidence is subsequently addyredeed to acquit at the
end of the trial, if in its own view of the evideng¢the prosecution has not in
fact proved guilt beyond a reasonable doubt.”

10.In its review of the Motion for Acquittal, the Tti&hamber will apply the
standard of proof emanating from the jurisprudeoifcine Tribunal as laid out
in the Jelisic Appeals Chamber Judgement since the Trial Chamber c
discern no arguments or cogent reasons for depgaftom that standard of



review. As stated in thaleksovski Appeals Chamber Judgement, “a proper
construction of the Statute [of the Tribunal] regsithat theatio decidendi of
[the Appeals Chamber's] decisions is binding oralT&hambers”so long as
the “question settled by ... [the Appeals Chambethéssame as the question
that is raised by the facts of the subsequent[ta$ere the Trial Chambers{.”

11.Several of the arguments raised by the Defencadquittal would require the
Trial Chamber to assess the reliability and crdithbiof witnesses. The
question of whether reliability and credibility oiitnesses should be
considered in mid- trial motions for acquittal mimately intertwined with the
determination of the applicable standard impliedRwe 98bis. By deciding
that the standard is whether a reasonable tribofnfalct could on the basis of
the evidence presented by the Prosecution conkietAccused, the Trial
Chamber, in line with the jurisprudence of the Tnhl on that issue, will not
assess the credibility and reliability of the evide called by the Prosecution
until all the evidence has been finally given ; lever, where the evidence is
so manifestly unreliable or incredible that no oeeble tribunal of fact could
credit it, the evidence should be dismissed. Tloeeef in examining the
claims that follow, the Trial Chamber will not assethe credibility and
reliability of witnesses unless the Prosecutionecaan be said to have
“completely broken downy”in that no trier of fact could accept the evidence
relied upon by the Prosecution to maintain its aasa particular issue.

12.The Trial Chamber also observes that it may, ia With prior decisions, enter
a judgement of acquittal with regard to a factmaident or event cited in the
Indictment in support of the offence, if the Pragecs evidence on that
particulloar incident does not rise to the levells# standard laid down in Rule
98 his.=

. THE SUBSTANCE OF THE MOTION FOR ACQUITTAL
13.The Motion for Acquittal raises both general andedfic issues on
respectively the allegations of sniping and shgllimhe Trial Chamber will

address these issues one after the other.

A. Issues Related to Sniping

14.The Defence offers several general arguments tefthet that the Prosecution
did not prove that the VRS deliberately targetedlians in Sarajevo by
sniping , and then reviews each Sniping Incidedividually to argue that the
Prosecution failed to present evidence sufficientckiminal responsibility of
the Accused to arise from these incidents. Thel TGfember has considered
the general arguments of the Defence before dealily the Scheduled
Sniping Incidents.

1. General Issues on Sniping

15.The Defence argues that the Prosecution failedrdgepthe Accused’s guilt
under counts 2 to 4 on the ground that it did mowie sufficient evidence
that the victim(s) of each Sniping Incident wereil@ns. The Defence deems
that a civilian is a person who has “no connectioth the activities of the
armed forces®* and claims that this cannot be proven by merebcideing



the clothing, the activity at the time of the ineid , the age or the sex of the
victim(s). Rather, it supposes that “the activittdghe said person (...) as well
as its assignments in the specified period of firhe established? which the
Prosecution failed to do for any Sniping Incidehihe Prosecution responds
that, while “a prerequisite of an unlawful attaskthat the victim is a civilian
who is not taking an active part in hostiliti€s”the evidence should be
assessed in light of the presumption, enshrinedrticle 50 (I) of the
Additional Protocol to the Geneva Conventions (“AR.that “in case of
doubt whether a person is a civilian, that perduall e considered to be a
civilian”.2* While applying Rule 9&is, the Trial Chamber is aware that a
reasonable trier of fact will have to consider theaning of words used in the
Indictment in a specific legal context, such asttéren “civilian” in times of
armed conflict . The meaning of such words may hawplications with
respect to facts that need to be established. ®nb#sis of the evidence
presented and within the margin of interpretatioh what should be
established in order to make this determinatidre , Trial Chamber finds that a
reasonable trier of fact could conclude beyond asarable doubt that the
victims of the Sniping Incidents were civilians.

16.The Defence defines sniping as fire that comes fiiwihes with optical sights
, used for single shot® and attaches considerable consequences to this
definition as far as the burden of proof for thedercution is concernéd The
Prosecution responds that sniping should not benaoowly defined and
recalls that the Indictment defines sniping as “thediberate targeting of
civilians with direct fire weapons®’ The Trial Chamber first notes that the
case focuses on whether civilians were targeteterideliberately or
indiscriminately rather than on whether a spedyige of weapon was used.
The Trial Chamber also refers to the definitiorsniping used in the common
language!® as well as to the different meanings of snipinfiected in the
evidencé® and concludes that, at this stage of the procgsdiit cannot
subscribe to the narrow definition proposed byeéence.

17.The Defence also argues that the intention tockitinot be established if the
perpetrator is not known. Noting that no evidencaswbrought by the
Prosecution on the identity of the shooter in anipfdg Incident, the Defence
concludes that “the Prosecutor has not provenglesiteliberate killing or
injury.2 The Trial Chamber finds that it cannot be excluttet a reasonable
trier of fact could, even without knowing the idénbf the shooter, and on the
basis of an evaluation of the circumstances undechwthe shooter acted,
determine whether the killing or the infliction ofjury was deliberate. The
Defence also repeatedly refers to the proximity tbé victim to the
confrontation line¥ at the time of the incident and argues that suokimity
does not in any event permit the conclusion beyeagonable doubt that the
victim was deliberately targeted . Since the prowinof the victim to the
confrontation lines in itself neither implies natciudes that the victim was
deliberately targeted, the Trial Chamber , in apgthe standard of review
laid down by the Appeals Chamber, finds that h& stage, it cannot acquit
the Accused on this basis.

18.The Defence further claims that the Prosecution hais shown that the
accused ordered, aided and abetted, or even kn@outd have known that
any of the 27 Sniping Incidents occurfédin particular , the Defence
repeatedly claims that the Prosecution failed tem&ne the source of fire of



a single Sniping Incide’ The Prosecution responds that it is not necessary,
in order to prove the charges against the Accusegyecisely establish the
source of fire. What needs to be proven is thatdewler fired the shot was
subject to the command and control of the accuskd’the Prosecution’s
view, this can be substantiated through circumithevidence such as the
“direction of fire” and “a pattern of behaviour fife being deliberately aimed
at civilians from the Bosnian Serb-held territotgray that direction of fire”,
which would eliminate “anyeasonable possibility that the shots came from
the BiH side”™ The Prosecution further specifies that ‘it is nibe
Prosecution case that the accused [personally eddany of the Sniping
Incidents]; rather, that he gave general orderfisosubordinates to target
civilians by means which included sniping®The Trial Chamber recognises
that the Prosecution does not charge the Accustdhaiving committed the
Sniping Incidents himself, but rather bases itsygbs on the his involvement
as the Commander of SRK during the period covarate Indictment. In the
present case, the Prosecution seeks to prove ldgedlresponsibility of the
Accused substantially through circumstantial evaenSuch circumstantial
evidence comprises the origin or direction of fildowever, it is not the only
element which could be taken into account by aamasle trier of fact in
assessing the alleged responsibility of the Accweitltl regard to the Sniping
Incidents. At this stage of the proceedings andyapyp the test of thdelisic
Appeals Chamber Judgement, the Trial Chamber dekatsthe origin of
sniping fire need not be precisely establisheds Isufficient that the Trial
Chamber be satisfied that the evidence preseritbd)ieved, would permit a
reasonable tribunal of fact to conclude that thet(sh originated from
someone under the command and control of the Adcuse

2. Scheduled Sniping Incidents

19.With respect to the Scheduled Sniping Incidentg, Befence repeatedly
argues that no or insufficient evidence has beeriged for criminal liability
of the Accused to ari€é. The Prosecution replies essentially by identifying
specific elements from testimonies and other evideadduced to argue that
there is sufficient evidence for such criminal lip to arise?® Having
reviewed the evidence under Rule BB, the Trial Chamber finds that
evidence has been presented by the Prosecutiorhwifii@accepted, could
prove the crimes of which the Accused is chargeth wespect to the
Scheduled Sniping Incidents. The Motion for Acaulitis therefore rejected
with respect to all of the 26 Scheduled Snipingdents, except for Sniping
Incidents No. 7, 12 and 19 which are discussednelo

(a) Scheduled Sniping Incident No.7

20.The Defence argues with respect to this incideait tine Prosecution “has not
shown the position of [the victim Hjrija DizdareYiwwhen she was shot in
order to determine the incoming angle of the btdfeand that the shot which
killed Mrs. Dizdarevic could have been a stray &ublr a ricochet from the
nearby confrontation line. The Prosecution replies the submitted evidence
establishes that Mrs. Dizdarevic was killed by dldbuvound to the right
temple and that the “victim, identifiably of the Blum faith, praying in front



21.

22.

23.

24.

25.

26.

of an open window facing the SRK positions, wousé presented a prime
target to SRK snipers who were instructed to skdians.”°

Based, among other things, on the testimony of ¥ggn and the Rule 9&s
statement of Ferzaheta DzuBtrthe Trial Chamber notes that sufficient
evidence has been adduced to convince a reasotnanl®f fact that Mrs.
Dizdarevic was killed by a shot while being in legrartment. However, the
circumstances of the killing remain unclear, esalcin view of the location
and of the absence of evidence which could precisd##scribe the
circumstances of the shooting. Thus, the Trial Abemconsiders that the
totality of the evidence submitted in relation toh8duled Sniping Incident
No.7 does not provide a sufficient basis upon wlaaeasonable trier of fact
could be satisfied beyond a reasonable doubt tbatesne under the
command and control of the Accused shot Mrs. Derdar There is therefore
no case for the Accused to answer in relation toe8cled Sniping Incident
No.7.

(b) Scheduled Sniping Incident No.12

The Accused argues that, with respect to this amdidthere is no or
insufficient evidence to determine either the &ffibn of the person who shot
and killed Mrs . Trto or the position from whichighperson shot his or her
victim.22 In its Response, the Prosecution concedes thtt, respect to this
incident, “ it cannot meet its obligation of prowith respect to this scheduled
incident.3

In light, among other things, of the Prosecutiom®ncession, the Trial
Chamber considers that the totality of the evideetaing to Sniping Incident
No.12 does not provide a sufficient basis upon whiaeasonable tribunal of
fact could be satisfied beyond a reasonable dduditt $omeone under the
command and control of the Accused shot Mrs. THueere is therefore no
case for the Accused to answer in relation to Sgipncident No.12.

(c)Scheduled Sniping Incident No0.19

The Defence argues, with respect to this incidérat the wounding of Edin
Husovic in front of a pizza restaurant was caused btray bullet and was not
the result of a deliberate intent to target Mr. éitis>* The Prosecution
contends that there is consistent testimony ingligathat Mr. Husovic was
deliberately shot at from a distance with a mackjme>

The Trial Chamber first notes that there is conttady testimony as to the
number of shots fired at Mr. Husovic, which castdaud on the sufficiency
of the submitted evidence relating to this incidevit. Husovic testified that
he heard about 20 shots fired in his direcffbdpnathan Hinchliffe, another
witness, said that he inspected the site of thelemt some eight years after
the incidert’ and found traces of several bullet impacts on gheund®
Mirsad Abdurahmanovic, who was present by Mr. Hisewside at the time
of the incident, testified though that only onetshad been fired?

The Trial Chamber observes that Mr. Husovic iniiadtated in a report
drafted by the Sarajevo police on 3 March 1995 tithatoullet that had injured
him had been fired from Grbaviéd.He however later changed his mind
when, after discussions with a representative efRiosecution , he realised



that it was an improbable source of fire, and iathd during his testimony
that he believed the shot to have been fired frorashb Brdo insteath.
Should Hrasno Brdo be taken to be the source ef fire distance from that
area to the site of the incidéhtwould represent considerable ground for a
bullet which had been shot from either a rifle caiamine to cover and hit a
target. The Trial Chamber also notes the presehbeilalings in the vicinity
and towards the same direction, where the sour@ieeafould have potentially
come from. There is therefore outstanding uncestan to whether the bullet
which injured Mr. Husovic could have been firednfrélrasno Brdo.

27.1n light of these observations, the Trial Chambansiders that the totality of
the evidence relating to Scheduled Sniping Inciddmtl9 does not provide a
sufficient basis upon which a reasonable triburfafact could be satisfied
beyond a reasonable doubt that the troops undesciimenand of the Accused
shot Mrs. Husovic . There is therefore no casetlier Accused to answer in
relation to Scheduled Sniping Incident No.19.

B. Issues Relating to Shelling

28.The Defence offers several general arguments teftaet that the Prosecution
did not prove that the VRS deliberately targetedlians in Sarajevo by
shelling , and then reviews each Scheduled Shelhinglent individually to
argue that the Prosecution failed to present eeeleufficient for criminal
responsibility of the Accused to arise from thesgdents. The Trial Chamber
will consider the general arguments of the Defebefore dealing with the
Scheduled Shelling Incidents.

1. General Issues on Shelling

29.The Defence argues that the Prosecution failedrawepthat a campaign of
shelling was conducted by the SRK against Saragewong the time period
covered in the Indictment. The Defence claims suah conclusion would be
incompatible with the desire of peace expressethbyBosnian SerB%and
the evidence, presented among others through thertewitness Ewa Tabeau,
of a decrease from May 1992 to August 1994 in tmalver of casualties. The
Defence also notes the absence in the evidenceyolvatten document that
would support the thesis that the SRK had plannednapaign of shellin’
The Prosecution rejects the interpretation of thielence suggested by the
Defence ?° refers to witness testimony which , in its viewould prove the
existence of a campaign and concludes that “[t]ieesm irresistible inference
to be drawn from the evidence of the frequencyensity and geographical
spread of the sniping and shelling attacks agaenstians that it was a
campaign™® Applying the standard of review laid down by thep&als
Chamber, the Trial Chamber finds that the argumemiteed by the Defence
would not necessarily prevent a reasonable triéacifto conclude, in view of
the evidence presented, that there was a campagirelling.

30. The Defence further argues that the evidence pregelves not permit to rule
out that the civilian casualties caused by shellmgre either collateral
damages or due to firing errors. The Defence claihad the Prosecution
presented no evidence which would precisely lothée legitimate military
targets in the city, although , in the Defence’swii it is well-known that



legitimate military targets were spread throughbetcity?’ The Defence also
refers to the movements of ABiH troops within they @and preparation of
attacks by the ABiIH from within the city, which widuustify military action
by the SRK2 Further, the Defence points to evidence showingtsi view,
that the ABIH used mobile mortars which , while stiuting legitimate
military targets, by essence moved throughout tity @&nd could justify
shelling in areas where there was no fixed legitnmailitary targets. To the
Defence, evidence presented also shows that thiearmarsed had a targeting
zone of around 300 to 400 meters and were notggezmough for the Trial
Chamber to be able to conclude beyond a reasomttlbt that it landed
where it was intended to lafiThe Prosecution responds that evidence on the
location of legitimate military targets was preseht® It also claims that
evidence shows that the SRK was able to fire momath a high degree of
accuracy’* To the Prosecution, the Defence’s arguments Hsicansist of
maintaining that “when a shell landed anywhere with circle with a
diameter of 600 to 800 metres centred on a legiérterget, civilian casualties
were lawfully incurred® a proposition, which, in its view, would not be
supported by law. At this stage of the proceediags, applying the standard
of review laid down in theldisic Appeals Chamber Judgement, the Trial
Chamber finds that it cannot subscribe to such rgérstatements as those
presented by the Defence to dismiss all chargegru@dunts 5 to 7. In its
analysis of the Scheduled Shelling Incidents, thi&al TChamber has thus
considered whether there is evidence upon whichglieved, a reasonable
tribunal of fact could conclude beyond a reasondblabt that it deliberately
or indiscriminately targeted the civilian populatio

2. Scheduled Shelling Incidents

31.With respect to the Scheduled Shelling Incidentss Defence argues
essentially that the source of the firing of thertao shell has not been
established and that, in any event, the site of the SchedBéelling
Incidents was in the immediate vicinity of legititeamilitary targets which
might have been the subject of an attack at the3¥nThe Prosecution
responds that the submitted evidence clearly askedd the source of the
firing > and that there were no legitimate military targetthe vicinity of the
locations of the Scheduled Shelling IncideAtdHaving reviewed the evidence
under Rule 9&is, the Trial Chamber considers that sufficient emnie has
been presented by the Prosecution upon whichcé@ed, a reasonable trier
of fact could convict the Accused of the crimeswiiich the Accused is
charged with respect to the Scheduled Shellingdémdis. The Motion for
Acquittal is therefore rejected with respect to afl the five Scheduled
Shelling Incidents.

C. Issues relating to the Infliction of Terror (Count 1)

32.The Defence argues that the Prosecution has faileffer sufficient evidence
to show that the SRK deliberately attacked theliaivipopulation of Sarajevo
with the specific intent to terroriZé.The Defence condones that terror was
experienced by the population, but claims thatwas but one consequence of
urban warfaré® as opposed to a specific intent from the Accusethflict



terror. The Prosecution replies that it adduceddeswe which would

demonstrate that the terror experienced by the lpbpn was the result of an
intention to inflict terror, as opposed to a memmsequence of warfaré.

Having reviewed the evidence under Rule®8and in light of the above
discussion regarding shelling and sniping, the IT@dlhamber considers that
evidence has been presented by the Prosecution wpmh, if accepted, a
reasonable tribunal of fact could convict the Aezusinder count 1 of the
Indictment. The Motion for Acquittal is thereforejected with respect to
count 1.

D. Conclusion

33. After a careful consideration of the argumentse@iand an extensive review
of all of the evidence submitted in documentaryietvisual and testimonial
form , the Trial Chamber concludes that the Prasmcuhas presented
sufficient evidence to meet the standard under R8leis of the Rules on all
of the counts the accused is charged with, excepdiscussed above with
respect to Scheduled Sniping Incidents No. 7, 12 ¥h The Trial Chamber
also observes that both the Defence and the Prisecmade extensive
submissions, which raise issues which the Trialndbex will duly consider at
the final jJudgement phase of this trial.

V. DISPOSITION
FOR THE FOREGOING REASONS,
PURSUANT TO Rule 98bis of the Rules,
THE TRIAL CHAMBER
ENTERS a judgement of acquittal on those parts of thecmaent which concern
Scheduled Sniping Incidents No. 7 and No. 12 inpsupof counts 1, 2 and 4, and
Scheduled Sniping Incident No. 19 in support ofrded., 3 and 4; and
DISMISSES the rest of the Motion for Acquittal.
Done in both English and French, the English texbd authoritative.
Dated this third day of October 2002,

The Hague,
The Netherlands

Alphons Orie
Presiding Judge, Trial Chamber

[Seal of the Tribunal]
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