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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision maday a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Indigjved in Australia and applied to the
Department of Immigration and Multicultural Affaifer a Protection (Class XA) visa. The
delegate decided to refuse to grant the visa atifleabthe applicant of the decision and his

review rights by letter.

The delegate refused the visa application on teesiblaat the applicant is not a persomvhom

Australia has protection obligations under the [ge&s Convention.
The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisican&RRT-reviewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicaashmade a valid application for review under
s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasil@ec maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahehe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some statutory

gualifications enacted since then may also be aglev

Section 36(2)(a) of the Act provides that a craarfor a Protection (Class XA) visa is that the
applicant for the visa is a non-citizen in Austdab whom the Minister is satisfied Australia has
protection obligations under 1951 Convention Regato the Status of Refugees as amended by
the 1967 Protocol relating to the Status of Refademgether, the Convention). Further criteria
for the grant of a Protection (Class XA) visa ataut in Parts 785 and 866 of Schedule 2 to the
Migration Regulations 1994.



Definition of ‘refugee’

Australia is a party to the Refugees Convention gaderally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article 1A(2)

relevantly defines a refugee as any person who:

owing to well-founded fear of being persecuted riemsons of race, religion,
nationality, membership of a particular social groor political opinion, is
outside the country of his nationality and is ueabt, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having a
nationality and being outside the country of hiexfer habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition inuenber of cases, notabGhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 223VIIEA v Guo(1997) 191

CLR 559,Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204 CLR 1,
MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@®04) 222 CLR 1 and
Applicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention difin First, an applicant must be outside his

or her country.

Second, an applicant must fear persecution. Unél#R$1) of the Act persecution must involve
“serious harm” to the applicant (s.91R(1)(b)), awtematic and discriminatory conduct
(s.91R(1)(c)). The expression “serious harm” inelsidfor example, a threat to life or liberty,
significant physical harassment or ill-treatmemtsignificant economic hardship or denial of
access to basic services or denial of capacitgro & livelihood, where such hardship or denial
threatens the applicant’s capacity to subsistR(2)lof the Act. The High Court has explained
that persecution may be directed against a pessan endividual or as a member of a group. The
persecution must have an official quality, in tease that it is official, or officially tolerated o
uncontrollable by the authorities of the countryafionality. However, the threat of harm need
not be the product of government policy; it mayebeugh that the government has failed or is

unable to protect the applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute for the

infliction of harm. People are persecuted for sdmmgt perceived about them or attributed to



them by their persecutors. However the motivatieednot be one of enmity, malignity or other

antipathy towards the victim on the part of thespeutor.

Third, the persecution which the applicant fearsstrhe for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation for
the infliction of the persecution. The persecutieared need not bsolely attributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the relevant
test unless a Convention reason or reasons cdesétuleast the essential and significant

motivation for the persecution feared: s.91R(1dfehe Act.

Fourth, an applicant’s fear of persecution for aw@mtion reason must be a “well-founded” fear.
This adds an objective requirement to the requirgriiat an applicant must in fact hold such a
fear. A person has a “well-founded fear” of persecuunder the Convention if they have

genuine fear founded upon a “real chance” of pertsat for a Convention stipulated reason. A
fear is well-founded where there is a real subgthnasis for it but not if it is merely assumed or
based on mere speculation. A “real chance” is batis not remote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though the

possibility of the persecution occurring is welldye 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail himself
or herself of the protection of his or her courtrgountries of nationality or, if stateless, urabl
or unwilling because of his or her fear, to rettwnhis or her country of former habitual

residence.

Whether an applicant is a person to whom Austremprotection obligations is to be assessed
upon the facts as they exist when the decisioraidanand requires a consideration of the matter
in relation to the reasonably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applican’he Tribunal also has
had regard to the material referred to in the dekdg decision, and other material available to it

from a range of sources.



DIMIA File

In a written statement that accompanied his priragplication, the applicant claimed that he is
an Indian Muslim. He also claimed that most Inditates are ruled by Hindu dominated parties
and that Muslims’ ‘rights are refused and unjustfi Given these circumstances, he joined a
committee when he was young. He participated imfieations of the committee ‘against Anti-
Muslim activities’. The committee’s influence spdethroughout Tami Nadu. There were
several clashes between the committee and its epp®ieading to the death of several of its
members. The leader of the committee was assasgingearing for his safety, he left India for
Country A where he found a job in City B. He claonthat he joined a Tamil organization
(Organisation X), and eventually become one ofléaelers of the City B branch. He also
claimed that the main objective of Organisation a&uo raise money to assist Muslims in India
and that the social work performed by OrganisaKoattracted scheduled castes groups that

began to convert to Islam. This provoked radicaldsgithat targeted Organisation X.

The applicant also claimed that Organisation X dedito form an alliance with a political
party. This upset many members who left and fornaedplinter organization called
Organisation Y. The applicant left Organisationn¢igoined Organisation Y.

The applicant further claimed that when the Tsunatnick he ‘went home to India for
holiday...from City B’. He claims as a representative @& @ity B branch of Organisation Y,
he visited some of the affected areas and assigtldthe recovery effort. The assistance
provoked the Hindu opponents of Organisation Y tem started to attack the members of the
organization. The applicant also claimed thajpipraciation of his efforts in the organization, it
was organized for him to travel to two other coig#tto encourage Tamil Muslims to donate

money to Organisation Y.

He claimed he did not see his wife and familydarumber of years because he was afraid of
returning to India; and even when he was eventudilg to visit his family in India, he was
forced to arrange for them to see him in ‘somergddlaces and to stay with them without

happiness’.

While in City B, he was hated by members of Orgation X because he resigned from the
organisation and joined Organisation Y splinterugrdOrganisation X ‘tried to assassinate’ him
by trying to ran him down with a car in the stre#t€ity B and also searched his rooms when he

was staying in City B. He could not complain to gadice for fear of being deported. After this



incident, he was very upset. He travelled to Iridiaa short period to visit his family and told

them about his situation, and subsequently obtaanada to travel to Australia.

The decision of the delegate

After a consideration of the applicant’s claims ttelegate rejected the application noting as
follows:

Although the applicant claims to have been a menael leader of various Muslim
organizations, including the [committee], [Organigm X and Organisation Y], he has
provided no evidence to support this claim. Sinlylae has provided no evidence to support his
claim of membership of any political party. Givaatthe has completed 12 years of schooling,
has had a stable employment background and hasd laoad and traveled relatively
extensively, it would be reasonable to expect samaothe applicant's situation to provide
documentary evidence to support his claims. Thdiapp left India in an orderly fashion
[weeks] after being issued his visa to Australiehis statement, he makes clear that he traveled
to Australia for the purpose of seeking protectidotwithstanding, he has supplied no evidence
in support of his claims and given no indicatiomttine intends to lodge any supporting
documentation in the future. | therefore reject e applicant was a prominent member of any
political or social organization as claimed.

Even if | were to accept that the applicant walwgd in politics in Tamil Nadu and in [City
B], | do not accept that his fears are well foundedhis regard. The available information
indicates that the political climate in Tamil Nagucomplex, prone to changing allegiances,
and characterized by violence from all sides. Theneo clear evidence to conclude that any
party in particular is subject to systematic Staponsored persecution, although the
information suggests that minority communities pefe that their members have often been
unfairly targeted under the Terrorists and DisrwgtiActivities (Prevention) Act (TADA) and its
successor POTA Act, and that Hindu politicians se&lom punished if they incite sectarian
violence. Notwithstanding this information, thesend evidence to indicate that the applicant
has ever been the subject of, or threatened witadsanent of this nature, at the instigation of
the State.

Although he claims to have been the target of gitedhattacks by his political opponents in
[City B], he has provided no details like datesag#s, times or circumstances to lend
verisimilitude to this claim. The fact that he lei wife behind in India after fleeing to [City
B] suggests that his claimed political profile aswmhsequent fear of subjective persecution may
be exaggerated. The fact that his [child] was borryear] belies his claim to have not
returned to India for [a number of] years until aftthe tsunami.

Regardless of the veracity of these claims, | atrsatisfied that in the applicant's particular
circumstance it would be unreasonable for him tmgate within India to find meaningful
protection from any perceived threat by politicabonents. The applicant is reasonably well
educated with a stable and continuous employmestotyi. The Australian Department of
Foreign Affairs and Trade have advised that Mostermmunities are found throughout India,
and that well educated, employable persons carcatéowithin India. | am unable to identify
any information within the applicant's submissitmsupport a conclusion that relocation would
be unreasonable in the applicant's case



The delegate finally noted that ‘based on avadl@bluntry information and the lack of credible
information supplied by the applicant in supporhisf application, there is no evidence that the

applicant faces a real chance of Convention baseskpution should he now return to India’.
Oral testimony at hearing
Theapplicant appeared before the Tribunal to giveewig and present arguments.

In his oral testimony, the applicant spoke towigten statement. He claimed he would be
murdered if he returned to India. He said duriregEsunami in India, his organisation rendered
a lot of help to people, but at present, the gawemt in India is against members of
Organisation Y of which he is a member. He repeatatns in his written statement that
opponents of Organisation Y targeted him when heiw&ity B. He was therefore compelled to
leave City B to come to Australia. He also clairtteat even though he was almost ran over with
a vehicle by opponents of his organisation in Bityie was unable to report the incident to the

local police because of fears that he might be dego

The Tribunal asked him to explain why he thougiminght to deported if he told the authorities
about the attacks on him in City B. He claimed tihdhe City B authorities found out that
different Indian factions were fighting, they woulé deported. He also claimed that on the
other hand, if he returned to India he will be naxedi. In the circumstances, he sent his wife

back to India and made arrangements for his titavAlustralia.

The applicant claimed he is ‘affected by feartisavhy he sent his family in India and came to

Australia by himself.

That applicant told the Tribunal that he attendgtbs| up to year 12. After he left school, he
became involved in a ‘social service’ organisati@iping the poor. He worked with the
organisation for a number of years. He stopped ingrfor the organisation in the early 1990s.
After that, he went to Country M where he was em@tbin a shop in a particular city. He

worked there for several years and then left anot Wwack to India and lived in Madras.

The applicant told the Tribunal that when he reddrto India, he did not work. He had some
money from Country M. His late father also left Bome assets. So he was able survive without

working.



The applicant claimed that he left India and wenCity B in a particular year. The Tribunal
asked him why he decided to go to City B. He saitiad exhausted all his resources; he needed
an income and so he went to City B. In City Bgbéa job in a company. He said he left City B

on a specific date.

He claimed that his wife is in India in a partiautéty. He claimed in India, he lived for most of

his life in Tamil Nadu.

The Tribunal noted to the applicant that what he $&d is not consistent with his written
statement. The Tribunal noted to him that accordinthe information in his protection visa
application form, he worked from the late 1980sluhé mid 1990s for a company in Madras,

and that his salary was 500ruppes.

He responded by saying that a translator had cdaetpthe protection visa application form for

him and that the translator must have made a nastéke Tribunal noted to him that that is not
plausible since the information even included detai his salary. He said the translator at the
time was helping another applicant, and so he st included details concerning the other
applicant in his form. The applicant insisted tivagat he is telling the Tribunal is the truth. The
Tribunal noted to him that the details includedhea form are quite specific and even included
the address of the company in Madras. It is theeafaplausible that the translator could have

included them in error.

The Tribunal asked the applicant if he had worladfparticular company in City B. He said he
had and that he stated his salary. The Tribun@dtm him that this information is consistent
with the information in the application form. Itttserefore unlikely that the translator could have

made an error with respect to the other detaitherform.

The Tribunal also noted to him that the reasonawe dor leaving India to travel to City B is not
consistent with the stated reason his written staté. The Tribunal noted that he claims he left
for City B because his resources were exhaustei@ndeded an income. This is not consistent

with the claim in his written statement that he latlia because he feared for his life.

The Tribunal asked the applicant if his wife haslteid or stayed with him in City B. He said that
the wife visited him under visitor’s visa restrantis in City B and that when she became
pregnant, she had to return to India as she wasemtitled to stay for a short period. She had

stayed for only for that specific period.



The Tribunal then asked the applicant how oftehdebvisited India while in City B. He said he
had visited India about three or four times. Thiédmal asked him if he was sure. He said he
was. The Tribunal then asked him if he stayed wishwife on those visits to India. He said he
did not. The Tribunal put it him that it did notese credible that on his return to India he did not
stay with his wife and children. He said sometimesvent to Country V and asked his wife to
meet with him there. He also said that he wenigwifiage in Madras on two occasions. The
Tribunal put it to him that his ability to visit$ivillage on two occasions undermines his claim
that he fears for his life if he returns to India.

The Tribunal asked the applicant if he is a praogid/iuslim. He said he is. The Tribunal then
asked him why he had not sworn on the Koran astidm of the proceedings. He said for him to

swear on the Koran he needs to have a religioaetaa the room.

The Tribunal asked him if he knew of sections aliénwhere there are Muslim majorities. He
said there are states in India where there are lewgcentrations of Muslims, but the Muslims
there are generally scattered. The Tribunal alsedibat there are large Muslim populations are

found in several states in India, and that Muslaresa majority in Jammu and Kashmir.

The Tribunal asked him why he did not or couldneticate to regions of India where Muslims

are in the majority. He claimed could not relocasethere is discrimination against Muslims
everywhere in India. He also claimed that the SRS a very influential organisation that
dominates most activities and it is against Musliiitge Tribunal asked what ‘RRS’ stands for.
He said he did not know what it stands for, bukhews that it is against Muslims.

The Tribunal then asked him if it had been hisntiten to seek protection in Australia when he

was leaving India or City B to come to Australiee Bhid it was.

The Tribunal noted to him that in his written staént he had mentioned the committee and said
he was a member. The Tribunal then noted that h@blementioned the organisation in his oral
testimony. He said he was worried that it mightcbastrued as a terrorist organisation. The
Tribunal then told him that this worry had not gied him from including his membership in the

organisation in his written statement.

The applicant told the Tribunal that he was a membthe Organisation X and Organisation Y.
He said he raised funds for the organisations.Trieinal put it to him that in spite of his claims

that he was associated with these organisationseaan raised funds for them, there is no



corroborative evidence or information that he wefsict associated with these organisations. He

said he left all his membership cards in City B.dd&l he could bring them from City B.

The Tribunal noted to the applicant that sincead been his intention to apply for a protection
visa in Australia, he could have brought the infation if indeed such information exists. The
Tribunal drew the applicant’s attention to the gegraised in the delegate’s decision record
regarding his failure to provide any credible cborative evidence. The Tribunal noted to him
that he had ample opportunity to bring the infoiiorat The Tribunal also told the applicant that
he is entitled to forward any additional informatibe may have to assist his claims to the
Tribunal before the case is handed down. The Teabasked him if he understood that. He said
he did.

Post Hearing Communications

Section 424A letter to the applicant

The Tribunal wrote to the applicant inviting himdomment a number of inconsistencies his
testimony to the Tribunal. The letteter alia noted as follows:

(1) According to your written statement, you workeaim [date] until [date] for a
company called [name and address] in Madras. Ysuahimed that your salary
was 500ruppes. This is not consistent with thestant in your oral testimony in
which you claimed that after you left school ingye

O you got involved in social service helpwmigh [role] and generally helping the
poor.

O you worked with the organisation for abputmber] years.

0 you stopped working for them in [year].

- after that you went to [Country M] where you wenepoyed in a shop called
[name] in the city of [name] selling [goods] andest you worked for about
[number] years.

(2) In your written statement you claimed that aftee assassination of the
leader of the [committee] you panicked and decitdesscape to City B. This
claim is inconsistent with the claim in your orastimony in which you said in
[year], you went to City B because you exhaustégaal recourses from your
trip to [Country M] and needed an income.

(3) In your written testimony you claimed that ydid not see your wife and
family for [number] years from [year]. This statemhés not consistent with the
claim in your oral testimony that you were ablevigt India about four times



while you were in City B. It is also not consistevith your oral testimony that
your wife came to visit your in City B

(4) In your oral and written statement you alsonokd that you left India and
you do not wish to return to the country becausgoof fear of persecution by
Hindu extremists. These claims are not consistétht tive claim in your
written testimony that you returned to India indyjfor a ‘holiday’. Your visit
to India for a ‘holiday’ leads the Tribunal to cdunde that you did not fear
persecution in that country.

The inconsistencies undermine the veracity of yibaims and the genuineness
of your fear of persecution in India.

The applicant was invited to comment and explagniriconsistencies. He was also advised that
‘subject to [his] comments’, the inconsistenciealddbe the reason or part of the reason’ for
deciding that he is not entitled to a protectiosavi

The applicant’s responses to the letter

The applicant responded to the letter. In hisgasp he said that he worked in the stores located
in India from the late 1980s until the mid 19908l éimat he was involved in social activities
helping the poor. He said he was not able to angwestions posed to him properly at the

hearing because he was nervous and so he coutdmeiber the exact dates involved.

He also claimed that after the assassination otdmsmittee leader he ‘really panicked and
decided to escape’ from India to get away fromHedu extremists. He said that someone
arranged for him to get a visa to go to City B. ‘édeo had financial hardship’ but the hardship
did not matter to him. He said his real reason teagrotect himself by escaping from the

country.

The applicant further claimed that he could noit Vis family for a number of years and that
after a specific year he visited his family twinet four times. On the occasions when he visited
his family, he met his wife and children in a higliplace. He claimed that due to his fear he only

stayed for several weeks.

FINDINGS AND REASONS
The applicant’s principal claims are that he waa@ive number of certain Muslim political and
social organisations in India and that he facesqmeition from opponents of the organisations. In

essence, the applicant claims to fear persecutigdghegrounds of his religion and his imputed



political beliefs. In support of his claims, he s#lyat he was he was compelled to flee to Country

A, he was not able to visit his family in India dmelis unable to relocate to other parts of India.

Membership in Muslim social and political organisets

A central element in the applicant’s claim is thatwas a member of the committee and that he
played a central role in the committee both indraid in City B in Country A. In spite of these
claims the applicant was not able to provide thbufral with any corroborative evidence to
support his membership in any of the organisatienslaimed to belong to. The Tribunal notes
that during the hearing the applicant’s attenti@sarawn to concerns raised by the delegate that
the applicant had not provided sufficient evidetacsupport his claims of membership in such
organisations. The Tribunal further notes thatneth®ugh the applicant had said that he was
willing to provide such information if it was neetjexnd in spite of the Tribunal’s point to him
that he was entitled to provide any further infotioraif he so wished up to the day of handing
down of this decision, the applicant was not ablprovide such corroborative information. In
the absence of such information, the Tribunal issatisfied that the applicant belonged to any
such organisation as he claims. The Tribunal altegly rejects his claims.

The travel to City B

The applicant claims that he was compelled to trav€ity B following the assassination of the
committee leader in his organisation. Having dateed that the Tribunal is not satisfied that
the applicant belonged to political and social argations in India that were targeted by Hindu
extremists, the Tribunal does not accept his cldirashe fled India to City B because he was of

adverse interest to such extremists groups in India

The Tribunal’s rejection of the applicant’s claimsstrengthened by the inconsistencies in the
applicant’s testimony. In his written statemeng, épplicant claimed that he had to leave Indiato
City B because he feared for his life. Howevehigioral testimony he said that he had travelled
to City B because he needed money after he hadustdthhis resources in India. When the
Tribunal noted the inconsistencies in his statesmantim, both in the hearing and in s.424A
letter to him, the applicant was not able to offey rational reason for the inconsistencies. All
that the applicant was able to say was that hdihadcial hardship at the time but that was not
the reason why he left to go to City B. The TriLis not persuaded by this explanation. The
Tribunal finds it implausible that the applicantwle have said that he left India to go to City B

for financial reasons if indeed his real reasonléaving was that he needed to escape the



country to avoid being targeted by Hindu fundamigtta As the Tribunal noted to the applicant
in its letter to him and at the hearing, the ingstescy in his claims undermines his credibility.
On the evidence, the Tribunal is accordingly noisad that the applicant left India to go to
City B because of fears of Hindu fundamentalistee €laim is rejected accordingly.

Visits to his family in India

The Tribunal notes that in spite of his claimg tiafeared for his life in India the applicant was
able to visit India on at least two occasions t® sis family. In the Tribunal’s opinion, his
ability to visit his family in India undermines hataims that he feared for his life in that country
The Tribunal notes that in his response to s.42@fapplicant claimed that he met his wife in
‘hiding places’ in India. The Tribunal does notept this explanation. The fact that he was
willing to go to India to visit his family on atdst two occasions for holidays, undermines his

claims that he fears returning to India becaugérefats to his life.

The Tribunal notes that in his response to the A4@#er, the applicant claimed that because he
feared for his life, he was able to stay in Indindeveral weeks when he visited. He therefore
decided to bring his wife to City B. He furthearhed that he returned to India because he
‘thought things had... changed’ and that his ‘enerogmot identify’ him. The Tribunal is not
persuaded by this explanation. In both his orahantien testimony, the applicant was not able
to present any credible evidence or information bigawas threatened with or subject to such
harm as would amount to persecution in the sengsaged under the Convention and s91R of
the Act when he visited India on the two occasidie Tribunal rejects the claims accordingly.

Relocation within India

Even if the Tribunal was to accept, which it doesg that the applicant was a member of certain
Muslim organisations, and that he has a well fodrfdar of persecution because of his activities
with these organisations in where he lived Indigs tvould not assist the applicant. This is
because, as the Tribunal noted to the applicattiéncourse of the hearing, there are large
Muslim populations found in some states of Indithwiluslims being a majority in Jammu and
Kashmir. In these states, the applicant can hveliative peace, and be safe from any forms of
harassment from Hindu fundamentalists. The Tribnoées the applicant’s response at the

hearing that he would face discrimination everywharindia including areas where there are



Muslim majorities. The Tribunal does not accej.tht is not plausible that in places where
Muslims are in the majority and in which the apaht can practise his religion as a devout
Muslim, he would still suffer discrimination at thends of Hindus in the minority. The

Tribunal is not persuaded. The Tribunal finds thatapplicant can relocate to other regions of
India where Muslims are in the majority if indeeglfices persecution in his home state of Tamil

Nadu or the Madras area in India.

On the evidence, the Tribunal accordingly conclutiasthe applicant does not have a genuine
fear of persecution for a Convention reason.

CONCLUSIONS

Having considered the evidence as a whole, theuiahbis not satisfied that the applicant is a
person to whom Australia has protection obligatiomder the Refugees Convention. Therefore
the applicant does not satisfy the criterion setimg.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectign
440 of theMigration Act 1958. PRRRNM
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