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REPRESENTATION

Counsel for the Applicant: Applicant in person
Counsel for the First Respondent: Mr S Free

Solicitors for the Respondents: Australian Govemnin@&bolicitor

ORDERS

(1) A writ of certiorari issue directed to the secomdpondent, quashing
the decision of the second respondent handed down o
31 January 2008 in matter 071956613.

(2) A writ of mandamus issue directed to the seconpardent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fis$pondent dated
18 December 2007.

(3) The first respondent pay the applicant’'s costsgaseal or taxed under
r.21.02(2)(c) and O.62 of the Federal Court Rules.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 471 of 2008

SZIMZA
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This matter has taken a tortuous path at all sfagekiding while it
has been in my docket. The applicant arrived instfalia in
May 2006. He was assisted to make a protectioa gjgplication
which made false claims to fear persecution as hnF#&ong
practitioner if he returned to The People’s Repubh China, and this
was refused on 28 July 2006. He did not appeal,vaas taken into
immigration detention in October 2006.

2. He then wrote to the Minister many letters claimthgt he had been
repeatedly detained and mistreated over a longogeby Chinese
authorities, because he attendégh underground church which
belonged to the Shouter’s sectlt is unnecessary for me to recount the
details of his claims. Eventually, the Ministeloaled him to make a
second protection visa application, which was labdgen
16 November 2007 with the assistance of a migraagent. He
presented evidence of involvement in a number ais@ian activities
in Australia, both before and after his detention.
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3. He was interviewed by a delegate of the Ministehowefused the
application on 18 December 2007. The delegate deresi that there
was no evidence that the applicant had been péeskon account of his
claimed religion in China. He referred to s.91Rg8Yhe Migration Act
1958 (Cth), and said that he was not satisfied thaafh@icant’'s Church
attendances in Australia had been undertékerany other reason other
than to strengthen his claim to be a refugeeé concluded:

At best, the applicant could be regarded as som&dre may or
may not attend a house church if he returns todsuiji.. it would
be difficult to categorise the applicant’s chandgpersecution on
account of his religion as being anything more thaithin the
realm of speculation, and therefore not well fouhde

4. On appeal, the applicant was assisted by his nograigent to present
his submissions and evidence to the Tribunal. Acisided confirmation
that the applicant had attended the West SydneyeShi Christian
Church since May 2006, and was believed by its stenito be“a
genuine follower of our Lord Jesus ChrisifThe Tribunal invited, and
received, the applicant’s written comments on a&lvenatters, and also
conducted a hearing on 25 January 2008 which wasdsd by the
applicant and his agent. On 31 January 2008, iberial handed down a
decision which affirmed the delegate’s decision.

5. The application to this Court was filed on 27 Felow008. It seeks
orders setting aside the Tribunal’'s decision amaditteng the matter for
further consideration. It was given expeditionthg Court, since the
applicant was still in detention. However, in cimestances which |
explained iNSZMZA v Minister for Immigration & And2008] FMCA
702, | adjourned the hearing to 18 August 200&lkaw the applicant
to obtain advice on whether he should proceed highapplication to
the Court, in view of recent action by the Departimaf Immigration
which gave him the right to make a second appbeeatd the Tribunal.
The applicant was later released from immigratietedtion.

6. At the resumed hearing, the applicant remained prasented,
although he continued to have assistance from MiseMiHe informed
me that he wished to proceed with his present egpdn. He did not
file any written submissions, and relied upon fgreunds formulated
in his original application. These challenged ithgonality of some of
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the Tribunal’'s reasoning, and its procedures iati@h to the s.424A
letter. It is unnecessary for me to examine thgseinds, since |
consider it sufficient for me to explain shortlyj@isdictional error
which arises from the Tribunal’'s reasoning basednufindings about
the applicant’'s church attendances in Australia.

7. The applicant’s evidence to the Tribunal about Wes summarised by
the Tribunal:

The Tribunal asked the applicant what was the demaion of
the church he attended. He said that it was a &mochurch.
The Tribunal asked the applicant why he had nottioeed this
in his application. The applicant said that it wasitten in his
letters but the agent did not ask this questiohe Tribunal noted
that it did not recall this information from any tife applicant’s
letters to the Minister. He said that it was weiitin his Chinese
letter. The Tribunal asked the applicant what wase t
denomination of the church that he had been attendn
Australia. He said that as soon as he came to rAlist in
May 2006 he went to the West Sydney Chinese Gimri€thurch.
The Tribunal asked the applicant if it was a Shoetaurch. He
said that he came to Australia and could attend elmyrch. He
did not have to attend a Shouter church. The Thabwasked the
applicant if he had any commitment to the Shouterah or if he
was happy attending any church. He said that klendit know if
there was a Shouter church, he thought that as ke hears
the word of God, that would be sufficient. Thebilinal again
asked the applicant if he had any commitment to Sheuter
church. He said that he had not been in Austrldizg and did
not find the Shouter church. The Tribunal askesl applicant
what inquiries he made about the Shouter churclustralia.
He said that it would have been better if he fotimel Shouter
church. The Tribunal again asked the applicant ivki@ps he
had undertaken to find a Shouter church in AustraliHe said
that he had not been in Australia long, he hadmatle inquiries.

The Tribunal noted that the applicant appeared &vehattended
churches of different denominations since comingusiralia. He
said that the central Baptism church goes to VIDMZEé¢ a week
and Hillsong also visits on Sundays and there s a Korean
church. The Tribunal noted that he referred to teeastal and
Baptist churches, the Tribunal asked the appligatihe different
denominations mattered to him. He said that thegrd the
teachings and it is about saving the soul, it wdaddbeneficial to
him. The Tribunal noted that the applicant did appear to have
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any strong commitment to the Shouter church andht@dad been
attending different denomination churches in Adgra The

Tribunal asked the applicant why he would not bk @b attend
either a registered church or a church that is atdeoperate freely
in China. He said that the government church of@sraccording
to the government regulations while the undergroahdrches do
things according to the Bible. The Tribunal askld applicant
why he objected to government regulations. He shat the

government regulations promote communism and askl@eo

donate certain amounts of money every month bsettenations
are not required by the underground church, they danate any
figure that they are willing to.

8. It is clear, and is conceded by counsel for theisfien, that in the
Tribunal’s “Findings and Reasons'’it had regard to the applicant’s
evidence about his Australian religious activitie$ien deciding
whether his fear of return to China was well-fouhde

9. Considering his claimed history of persecution, Thibunal said that it
rejected“the applicant’s claimed involvement with the Shesubr the
Local Church”. One of its reasons wdthe fact that the applicant
appears to have had no interest in the Shouterathaemce his arrival
in Australia”. This adverse conclusion clearly was based upon
findings as to the applicant’s conduct in Australia

10. The Tribunal also said that)placing significant weight on the
applicant’s religious activities upon his arrivaln i Australia, the
Tribunal is prepared to accept that the applicardshhad some
religious involvement with the church in ChinaHowever, it did not
accept that his involvement had be®vith an underground church
which was targeted by the authoritiesind found that it waswith
such a church which was permitted to operate byatitborities”. The
logic and evidentiary basis for these conclusidmsua the applicant’s
claimed history in China is challenged by the agpit, but it is
unnecessary for me to consider whether jurisdiefioerror is
demonstrated at this point in the Tribunal's reaspn

11. As | shall explain, such an error was made when Théunal
considered whether the applicant’s conduct in Alisirsupported a
future risk of persecution in China if he returnedlhe Tribunal
addressed this in its last three paragraphs:
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The Tribunal will now consider the applicants caowt in

Australia. The applicant stated that he startetemding the
church since his arrival in Australia in May 2006dhe provided
a statement from Rev. David Wong to confirm hierathnce at
the church since May 2006. The Tribunal acceptshe basis of
this evidence, that the applicant has been attendhe West
Sydney Chinese Christian Church since May 200& afiplicant

stated in oral evidence that it was not a Shouterrch and that
he did not make any inquiries about finding a Saowhurch

after his arrival in Australia. He also stated thHae was content
to attend any Christian church and not necessaal\5houter
church. The Tribunal also finds it significant thaince his
arrival in Australia and in particular during the edention the
applicant has been attending churches of diffedamominations.
The applicant’s desire upon his arrival in Austealappears to
have been to attend any church and he stated thatds free to
attend any church and not a Shouter church. Thiguhal is of

the view that the applicant's commitment to Chausily is not

limited to his commitment to the Shouter churchi®broader.

The Tribunal accepts, having regard to the applisaroral

evidence and evidence from third parties, that dpelicant has
some commitment to Christianity and that he had lseaged in
religious activities in Australia. The Tribunal maot be satisfied
that the applicant’s conduct in Australia has béanthe purpose of
strengthening his claim to be a refugee and thesefioe Tribunal
must have regard to such conduct. The Tribunalsfirhaving
regard to the applicant's conduct in Australia ahig past conduct
in China, that he may also engage in religious\aiis if he were
to return to China now or in the reasonably foredae future.

However, the Tribunal also found that the applichat previously
participated in an official or a recognised churgh China. This
fact, together with the applicants apparently schiminate

religious involvement in Australia, causes the Undél to find that
the applicant will continue to attend an officiat a registered
church if he were to return to China. The Tribufather finds that
the applicant will not attend a Shouter church or anregistered
church in China. The Tribunal makes this finding because it
expects the applicant to modify his conduct in otdeattend a
registered church but because it believes thatajhy@icant would
do so as part of his normal conduct. The Tribuedab makes this
finding despite the applicant’s claim that he doeslike the official
church due to its differences with the Bible arsdt@achings and
promotion of the communist ideals. As noted abibveapplicant
appeared content with attending a church in ordergain an

‘eternal life’ and he appeared to have no commititerthe type of
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12.

13.

14.

the church he attended. Thus, the Tribunal fihdé the applicant
may continue to attend the official church despételifferences.

For these reasons, the Tribunal finds that theraasreal chance
that the applicant will face persecution if he wegereturn to
China now or in the reasonably foreseeable futuoe do his
religion, membership of a particular social group any other
Convention reason.

A critical issue emerges in relation to this reasgnarising from the
recent examination of s.91R(3) of the Migration Agtthe Full Court
in SZJGV v Minister for Immigration & Citizensh{@008) 247 ALR
451, [2008] FCAFC 105. | canvassed this issue withnsel for the
Minister at the hearing. However, it had not bekarly raised by any
of the applicant’s grounds of review, and | therefgave both parties
an opportunity to present further written submissiafter the hearing.

Section 91R(3) provides:

(3) For the purposes of the application of this Atd the
regulations to a particular person:

(@) in determining whether the person has a walhfied
fear of being persecuted for one or more of thsoas
mentioned in Article 1A(2) of the Refugees Coneanti
as amended by the Refugees Protocaol,

disregard any conduct engaged in by the persorustralia
unless:

(b) the person satisfies the Minister that the pars
engaged in the conduct otherwise than for the psepo
of strengthening the person’s claim to be a refugee
within the meaning of the Refugees Convention as
amended by the Refugees Protocol.

In SZJGV the Full Court construed the provision as reqgiria
decision-maker to make findings as to an applisambnduct in
Australia, and then to disregard the conduct whidiound, unless it
made a finding about that conduct expressing thsfaetion specified
in s.91R(3)(b). In their Honours’ opinion, the pimkion applies to a
Tribunal’s reliance upon an applicant’s Australeanduct as reasons
for accepting or for rejecting a claim of fear @rpecution based upon
his or her actions in the person’s home countrynoAustralia (see
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paragraphs [10], [22] and [23]). They describedeaayal pattern of
reasoning by the Tribunal in the three cases befwe, which they
held amounted to jurisdictional error:

23 In each of the present cases, the Tribunal veckevidence
and made findings about the appellant’s activif@slack of
them) in Australia. In each case, the evidence |ddhto the
findings was called by the appellant. In each cdbe
Tribunal appreciated that s 91R(3) applied and thatless
it was satisfied that the appellant had engagedthe
conduct for a purpose other than that identified in
paragraph (b), it was bound to disregard that cociduIn
each case, the Tribunal either declared that it wast
satisfied that the appellant’s conduct was undestakor a
purpose other than that of enhancing his or hermgl#éo be
a refugee or that it was satisfied that the conched been
engaged in to assist the claim. It further deadthtbat the
conduct must, accordingly, be disregarded. Desfhtse
declarations, counsel for the appellants submitat,thn
each case, the Tribunal did have regard to the Hapts
conduct. It did so by relying on that conductpert, as a
reason for concluding that the appellant was nogfagee.

15. In the present case, the Tribunal clearly thoubht it was addressing
S.91R(3) in the course of its reasoning in the altexo paragraphs. Its
reasoning contains no disclaimer of reliance onagy@icant’s conduct
in Australia. Rather, it contains an express rekanon his
“indiscriminate” attendances at non-Shouter churches in Australia t
support its prediction that if he returned to Chineawould not attend
“a Shouter church or an unregistered churchrhe issue, therefore, is
whether, using the Full Court's language, the TmadU‘appreciated
that ... unless it was satisfied that the [applican#ld engaged in the
conduct for a purpose other than that identifiedparagraph (b), it
was bound to disregard that conduct”

16. The Tribunal said nothing to show that it did pndpeinderstand the
effect of s.91R(3), and | have concluded thatdtmot. In particular, |
have concluded that the Tribunal did not appreciatg s.91R(3)(b)
required it to be positively satisfied about theplagant’s conduct in
terms of paragraph (b), before it could take ibiobnsideration as a
reason for excluding a well-founded fear of pertieou
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17. The Tribunal expressly identified and addressed¢le/ant issue, but
did so in a manner which reversed the requirece sthtsatisfaction
identified in the subsection, by saying:

The Tribunal cannot be satisfied that the applicsanbnduct in
Australia has been for the purpose of strengthemiisgclaim to
be a refugee and therefore the Tribunal must hagand to such
conduct.

18. This purported application of s.91R(3) gives thetisa the legal effect
that conduct is only required to be disregardedhg Tribunal is
positively satisfied that the condutihas been for the purpose of
strengthening his claim to be a refugeérhat is, the Tribunal has
proceeded upon an incorrect legal opinion that aohé to be taken
into account where it is left in doubt about anlmamt's motives for
engaging in activities in Australia. However, tiheflects a clear error
of law in the application of the section, and onaich is capable of
having material consequences in the assessmeetugfee claims such
as the present.

19. SZJGV holds that an erroneous application of s.91R(3»s ha
jurisdictional effect. Consequently, the presesttision of the Tribunal
can only be saved if the Tribunal’'s apparent eimrats critical sentence
Is to be understood as an unintended infelicitiaofuage, or if it had
no material effect on the Tribunal’s operative dasions (cf.SZJGVat
[31], andSZBYR v Minister for Immigration & Citizensh(ip007) 235
ALR 609, [2007] HCA 26 at [28], [55]-[59], [91)).

20. | explored with Counsel for the Minister the podgipthat the Tribunal
might have accidentally become entangled in doutdgatives, for
example, by omitting “not” between “has” and “beearid mistakenly
saying “regard” rather than “disregard” in its ical sentence. However,
| accept his submission that the Tribunal cleaidlyrobt intend to say that
it had not been satisfied in terms of s.91R(3)fe@cause it plainly did
have regard to the applicant’s conduct in Australral was plainly aware
that it was doing so. The Tribunal said that itudpat that it was bound to
have regard to the conduct.

21. The Tribunal said that it had regard to the contdectiuse it “cannot” be
satisfied that the applicant was motivated by ting@pse of strengthening
the applicant’s refugee claims. However, it did say that it had been
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satisfied by the applicant that his conduct wasivatgd “otherwise”
than to strengthen his refugee claims, which isntiaéive identified in
S.91R(3)(b). The implication, in my opinion, is thhe Tribunal arrived
at the position where it could not be satisfieditpady whether or not
the applicant had the motive identified in s.91R{B)yet it thought that
it was bound to take the conduct into account.

22. Counsel for the Minister submitted that the apparemor by the
Tribunal in the question it posed for itself unde®1R(3) could be
overlooked, because it could be found implicitlyheove made findings
which positively accepted that the applicant’s amtdn Australia was
not for the purpose of strengthening his refugaend. He submitted:

8. The decisive proposition of fact with which BR)(b) is
concerned is whether a person has engaged in conduc
Australia for the improper purpose of strengthenimg or
claim for refugee status or otherwise than for thatpose.
The RRT, as indicated in the passage quoted above,
addressed itself to that question of fact and tetivr it was
“satisfied” of the proposition that the applicantat
engaged in conduct in Australia otherwise than tbe
improper purpose. This is apparent from the fgehtence
of the passage quoted above which indicates tratRRT
was satisfied that the applicant had some commitr@n
Christianity. Given that the RRT was in the preces
considering the application of s. 91R(3) and, imtcast to
other passages in the RRT’s reasons where the R&itet
the applicant’s credibility, this is implicitly aniding that the
RRT was satisfied (on the basis of the applicawsgence)
that the commitment was genuine, in the sense ttieat
conduct was engaged in otherwise than for the impgro
purpose. The RRT's satisfaction as to this matter
confirmed by the following sentence, which is ibssance
the same proposition expressed in the negativetheidRRT
wasnot satisfied that the conduct had been engaged in for
the improper purpose. Reading the second sentence in
isolation might suggest that the RRT had approacied
proposition from the wrong perspective. Howevegding
the two sentences together, it can be seen the sSRRT
statement that it was not satisfied that the cohduas
engaged in for the improper purpose is in substatime
same as a statement that the RRT was satisfiedthleat
conduct was engaged in for purposes otherwise thathe
improper purpose. It follows that there was nooein the
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23.

24,

25.

26.

RRTs formulation of the test in s.91R(3).
(emphasis in original)

As | explained inSZMDC v Minister for Immigration & Anojf2008]
FMCA 1282 at [29]-[31],SZJGV appears to accept that a Tribunal’s
reliance on an applicant’s conduct in Australishatit a finding in terms
of s.91R(3)(b) might not always give rise to jurtsibnal error, if the
Court is satisfied that the Tribunal implicitly dethe required opinion as
to the applicant’s motives. In that case, the matdithe relevant conduct
in Australia and the course of the Tribunal’'s reasg allowed me to
conclude that the requisite finding wé obvious as to go without
saying, and in my opinion it was not necessarytherTribunal to make
that finding expressly”"However, the present reasoning of the Tribunal is
not, in my opinion, open to the same approach.

| am not persuaded by counsel's submission for t@asons. Most
importantly, because the Tribunal expressly misstaithe question
posed by s.91R(3) at the critical point in its mrasg, and in a way
which is impossible to dismiss as a momentarydlifhe pen. Rather,
the critical sentence is the only place in the Umidl's statement of
reasons where it purports to address the prohmbitidhe section. The
section itself is never expressly identified by Wrédunal at this point
or elsewhere. There is no mention of it even exThbunal’s standard
opening discussion of the “relevant law”.

In this situation, | am not persuaded that theigalitsentence should
not be accepted, and treated, as containing amatedadication of the
Tribunal’'s understanding of the question posed B¢R(3). | am not
persuaded to conclude that, having shown a legallgorrect

understanding of the section, the Tribunal accalgnthen applied it
correctly.

Moreover, | do not accept that it is possible foiefrom the Tribunal’'s
subsequent reasoning about the applicant's conduatstralia, that it
implicitly found positively that he was not motieat to strengthen his
refugee claims when attending church activitiesAustralia. In my
opinion, the Tribunal clearly avoided making sudmding, and did so
as a result of its mistaken understanding of thestion posed by
S.91R(3). The facts found by the Tribunal allowé#tedent conclusions
as to the applicant’s relevant motives, if only &ese his Church
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activities occurred in periods which included h¥@ application for
protection, his period of unlawful residence, and hmmigration
detention at Villawood and pursuit of a second gcbon visa
application based on religious claims.

27. | can find in the Tribunal’s reasoning only a carsebn in which it was
left in doubt about the applicant’'s motives for banduct in Australia,
and thought that this then required or allowea itake his conduct into
account. It then took it into account for the pupmf finding that his
refugee fears were not well-founded. In my opinidms erroneous
application of s.91R(3) was clearly material todéision to affirm the
delegate’s decision. Its decision was thereforecédd by jurisdictional
error.

28. Counsel for the Minister made no submission théefreshould be
refused, if | arrived at the above conclusion. éréfore shall make
orders of the nature of certiorari and mandamugjirig the Tribunal
to reconsider the matter. If the Tribunal is alsorently considering
another application by this applicant, there wosggm to be obvious
benefits in the two matters being decided togdblyehe same member
of the Tribunal, and not by the member who previpasnstituted the
Tribunal. However, this is something for the Presidof the Tribunal
to consider.

29. It is unclear to me whether the applicant has iremiany costs which
would be recoverable on taxation, but | shall malasts order which
will allow a claim for costs to be raised by him.

| certify that the preceding twenty-nine (29) paragraphs are a true copy of
thereasonsfor judgment of Smith FM

Associate: Lilian Khaw

Date: 21 October 2008
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