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DECISION: The Tribunal affirms the decisions not to grart th

applicants Protection (Class XA) visas.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Multicultural Affairs to refuse gyant the applicants Protection (Class XA)
visas under s.65 of thdigration Act 1958 (the Act).

The applicants, who claim to be citizens of Indiajved in Australia and applied to the
Department of Immigration and Multicultural Affaifsr Protection (Class XA) visas. The
delegate decided to refuse to grant the visas atifiedl the applicants of the decision and
their review rights by letter and posted on same da

The delegate refused the visa application on teeslihat the applicants are not perstans
whom Australia has protection obligations underRe¢ugees Convention

The applicants applied to the Tribunal for reviewhe delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged, although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa
is that the applicant for the visa is either:

(@) a non-citizen in Australia to whom the Ministesatisfied Australia
has protection obligations under the Refugees Quiveas amended by the
Refugees Protocol

or

(b) a non-citizen in Australia who is the spousa dependent of a non-
citizen (i) to whom Australia has protection obtigas under the Refugees
Convention and (ii) who holds a protection visa.

‘Refugees Convention’ and ‘Refugees Protocol’ afnegd to mean the 1951 Convention
Relating to the Status of Refugees and 1967 Prbtelading to the Status of Refugees
respectively: s.5(1) of the Act. Further criteraa the grant of a Protection (Class XA) visa
are set out in Parts 785 and 866 of Schedule [Zetdtigration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:



owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or



insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE
The Tribunal has before it the Department’s fillatiag to the applicants.
Protection visa application

According to his protection visa application, thmpkcant is in his thirties. The applicant
indicated on his protection visa application thatfamily resides in India. The applicant also
indicated that he was married in the late 1990s. dpplicant also indicated that he had
several years of education in India and that godeaving India he resided in New Delhi.

The applicant’s wife is included in the application

In relation to his refugee claims, the applicaatest on the protection visa application that he
left India because he and his wife had their liieeatened and were harmed by the
applicant’s relative A. The applicant states thafdars returning to India because he and his
wife will be abducted and forced to separate. Tp@ieant states that his relative A and some
of his friends will harm him. The applicant alsatst that this will happen because his
relative A and their friends have strong links watiMafia Group. The applicant states that
the authorities cannot protect him because thed@afoup is connected with the police and
landlords.

The applicant also provided a statutory declaragitbéched to his protection visa. The visa
applicant states that he is afraid to return tearkcause of his other relatives and friends.
The applicant states that they are connected ttMhé&a Group”. The applicant states that
when he was few years of age his mother died anthther remarried. The applicant’s
relative A was “not good” to the applicant. Thepkgant states that relative A is a “hard
drinker” and a gambler, who one day lost all ofiigney through gambling. The applicant
offered to help relative A by joining his businessl offered to share his home with relative
A. However, when relative A joined the businessldse money in the business while the
applicant was away on a business trip. Relativea& drinking regularly and tried to have an
intimate relationship with the applicant’s wife.

The applicant told relative A to stop his “bad haband to no longer come to the applicant’s
home. A few days later, relative A told the appticthat there was no money to pay the
workers and their salary had been pending foraeeféew months. The applicant suspected
that relative A had been involved in fraud. Thédoling day, relative A came to the
applicant’s office with a “Mafia Group” who told ¢happlicant that he would have to repay



the bank loan with the sale of the applicant’s leoarsd that he had to leave the office. The
Mafia Group wanted to take control of the applitapffice and forced him to leave the
office.

The applicant also claims that few days later, batvio relative A’s house where he was
having a party with his friends. The applicant bmeanvolved in a fight with him and his
friends and they threatened to kill the applicaiie applicant received severe injuries and he
and his wife suffered depression because theyeiastything. The applicant believed that the
Mafia Group was dangerous and thought it was leegb toverseas. The applicant arranged
for Australian visas with the help of his otheratete.

Theapplicant appeared before the Tribunal to giveewig and present arguments.
However, the applicant advised the Tribunal thatwife was unable to appear before the
Tribunal due to an accident the previous day. Tgm@ieant advised the Tribunal that he
wished his wife to have the opportunity to appesoie the Tribunal. The Tribunal agreed to
adjourn the hearing and the applicant was notifigtelephone and letter that the hearing
would be held on another day.

Tribunal Hearing

The applicant and his wife appeared before theuifiabon a particular day. The Tribunal
was assisted by an interpreter.

The Tribunal explained the Convention definitiortlie applicant and gave him an
opportunity to read the Convention definition.

The applicant’s oral evidence to the Tribunal faio

The applicant completed his protection visa appboaby himself. The applicant is from
New Delhi and is wife is from a different State.eTépplicant and his wife have been married
for several years.

The applicant had a business in India. The apdlicad the business for several years. The
applicant’s relative A, had his own business whasgt money due to relative A’s gambling
and drinking. Due to his own money losses, relatiyeined the applicant’s business.
However, after about a year, the applicant realieatithe business was having problems due
to relative A’s continuing gambling. The problentarged in early 2000s and the applicant
had no money to pay his workers. The applicantéséiative A to leave his business, but he
refused to do so. Relative A’s friends would coméhie applicant’s business premises every
day and drink and gamble. Relative A’s friends waae of the mafia group. Every time the
applicant went to the business premises, relatigdrfends would be there drinking and
gambling. Relative A’s friends would threaten tipplecant and hit him when he tried to
come into the business premises.

The applicant lost everything and had bank loanshvhe needed to pay. The applicant tried
to get the business back on track but was unahide 8o. The applicant was also unable to
keep his employees because relative A would hittarehten the employees.

The applicant reported it to the police. Howeviee, police did not do anything to help the
applicant. The applicant paid the police, but thely told the applicant that they should



speak to his relative A about the problems. Thdiegm stated that the police in India are
not like they are in Australia.

The applicant had no money to look after his faraigl he sold business and property and
paid off all his debts. His other relative advisked applicant that he should try to start again
overseas. The applicant cannot return to Indiaumechis relative A would intervene in any
business venture which the applicant attemptetbid is New Delhi. The applicant also
cannot go elsewhere because he has no contacis @mable to start again in another part of
India.

The Tribunal advised the applicant that it hadiclifty understanding how the applicant
believed that he was persecuted for a Conventiasorein India. The Tribunal again
explained the Convention to the applicant.

The applicant stated that he did not know the Cotiwe definition when he lodged his
application for a protection visa. The applicand tine true story and if he had known there
was a Convention definition he would have changsdtory. The applicant went to a
solicitor who told him that he did not meet the @ention definition and told him that he
would not take on his case. The applicant agatedtat he had no knowledge of the
Convention definition, but everything that is irs Istatement is the truth.

The Tribunal asked the applicant whether anythieg kappened in India which he wished to
discuss. The applicant said that he has told th®imal exactly what happened.

The applicant’s wife confirmed that the claims whitave been made to the Tribunal are
truthful.

FINDINGS AND REASONS
The Tribunal accepts that the applicant is a natiohIndia.

The applicant claims that he had a business in Delvi and that his relative A and his
relative A’s friends took over the business foiitlosvn financial gain. The applicant claims
that as a result of the involvement of his relatvand his relative A’s friends, who

frequently gambled and drank, the business suffeeedus financial losses and the applicant
was eventually forced to close the business. Théant claims that his relative A’s friends
harmed the applicant physically and threatened@dgpdicant whenever he came to the
business premises and attempted to manage theebsisirhe applicant claims that although
he paid a bribe to the police, they took no actmresolve the situation.

The Tribunal accepts the applicant’s claims. Howetlee Tribunal is not satisfied that the
applicant and his wife fear harm for a Conventieason. The Tribunal’s reasons follow.

The applicant’s evidence does not establish tisatebative A and his friends, members of a
Mafia group were seeking to harm the applicant bseaf his nationality, race, religion,
political opinion or membership of a particular sbgroup. The applicant’s evidence
establishes that his relative A and friends werévated by financial gain, and, in his
relative A’'s case, as a result of financial logbed he incurred due to gambling, drinking and
failed business ventures. The Tribunal acceptsthi@aapplicant was physically harmed and
sustained injuries. However, the Tribunal is naoiséad that the harm suffered by the
applicant was anything other than as part of tepute between himself and his relative A



and his relative A’s friends due to the desirehaf telative A and his friends to continue
occupying the applicant’s business premises far gersonal use and own financial gain.
Accordingly, the Tribunal is not satisfied that @qgplicant has suffered serious harm in the
past for a Convention related reason.

The Tribunal accepts the applicant’s evidence lteadoes not wish to return to India due to
his failed business venture and accepts that itdMoa difficult for the applicant and his wife
to re-establish themselves in another part of Imdiare they have no business contacts. The
Tribunal also accepts that the applicant does &t v return to New Delhi due to the
applicant’s relative A and his friends continuirgsde for financial gain at the applicant’s
expense. However, as stated above, the Tribumaltisatisfied that the motivation of the
applicant’s relative A and friends is anything atttean their own financial and personal
gain. Nor does the Tribunal accept that the apptisaeluctance to return to other parts of
India because he has no contacts establishesdti@ats harm due to a Convention reason.
The Tribunal is, therefore, not satisfied thatdpglicant will suffer serious harm in the
reasonably foreseeable future for a Conventiorigéleeason.

The Tribunal has also considered the action ofrid&n police and whether their
unwillingness to assist the applicant to resoheedispute was motivated by a Convention
reason. The applicant’s evidence indicates thabatih he paid the police a bribe they did
nothing to resolve the situation and instead tbh&dapplicant that he should speak to his
relative A about the problems. The Tribunal accémsapplicant’s evidence that some
aspects of the Indian police force are involvedarruption and that the standard of policing
in India differs from Australia. However, the Trial considers that their inefficiency and
corruption is the reason that they did not makeatgmpts to resolve the situation. The
Tribunal is not satisfied that the applicant’s @ride establishes that the failure of the police
to make any efforts to resolve the situation wasvated by a Convention reason.

The Tribunal is therefore not satisfied that thplagant has a well founded fear of
persecution within the meaning of the Conventiawr. the same reasons, the Tribunal is not
satisfied that the applicant’s wife has a well fded fear of persecution within the meaning
of the Convention. The Tribunal is also not satdfihat applicant’s wife is the spouse or
dependent of a person to whom Australia owes ptioteobligations under the Refugees
Convention.

CONCLUSIONS

Having considered the evidence as a whole, theuiabis not satisfied that the applicants
are persons to whom Australia has protection otiiga under the Refugees Convention as
amended by the Refugees Protocol. Therefore thiecapfs do not satisfy the criterion set
out in s.36(2) for a protection visa and cannogianted protection visas.

DECISION

The Tribunal affirms the decisions not to grantapglicants Protection (Class XA) visas.

| certify that this decision contains no informatihich might identify the applican
or any relative or dependant of the applicant at ththe subject of a direction
pursuant to section 440 of tMigration Act 1958.

Sealing Officer's .LD. PMRTAK




