0909270 [2010] RRTA 112 (25 February 2010)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

0909270
CLF2009/102181
India

Gabirielle Cullen
25 February 2010
Sydney

The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Inaliaved in Australia [in] June 2009 and
applied to the Department of Immigration and Citgtl@ip for a Protection (Class XA) visa
[in] August 2009. The delegate decided to refusgrémt the visa [in] October 2009 and
notified the applicant of the decision and his egwrights by letter [on the same date].

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] NovemBe09 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRgy to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

18. Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s filatiag to the applicaniThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Information in the protection visa application

20. Information in the protection visa application icalies that the applicant is a [married man
aged in his 40’s] from Kochi, Kerala State, Indige claims his religion as Christian and
occupation as “own business”. He claims to have leekicated for 12 years and attended
College in Kochi from 1977 to 1979 studying Arte Elaims nil employment when asked to
give details of his past employment. He claimsawehlived in [location deleted: s.431(2)],
Kochi, Kerala, India from September 2005.

21. He arrived in Australia [in] June 2009, travelliog an India passport issued legally [in]
April 2005 and on a subclass 676 tourist visa idgurg May 2009.

22. The applicant makes the following claims in anst@eguestions in his protection visa
application.

23. In answer to question 41, why did you leave thainty, the applicant makes the following
claims:

Continuous threat from the ruling government leadhe Communist party of India
Marxist CPI(M) and their local Gundas.

The police and the government authority are colealdby the CPI(M) government.

I think I will be killed by the CPI(M) Gundas becaipolice have charged several
cases in relation to me. The CPI(M) Gundas will ednam another city to their
directed place by the party and operated the orders

From 1988 | was against CPI(M) Gundas and [an @lffadder, Mr A] and | have
forced to stop the business. To survive now | ankimg as a cook at nearby resort.

Because of the fear to me and my family | left¢bentry.
24. In answer to question 42, what do you fear may eapp you if you go back to that country,

the applicant makes the following claims:

When | go back | will be killed by the CPI(M) Gurslbecause the ruling government
is CPI(M) and the police and other government aitibe are under control of
CPI(M).

The police cases charged to CPI(M) Gundas and Guyatamprisonment and
punishment.



Now these Gundas came outside because the CPI{d}rguent withdrawn the
criminal cases against them.

25. In answer to question 43, who do you think may Hamstreat you if you go back, the
applicant makes the following claims:

The government lead by CPI(M) had withdrawn theesagainst the Gundas and the
Gundas came from the jalil.

So | am sure these Gundas will harm me.

26. In answer to question 44, why do you think thid Wappen to you if you go back, the
applicant makes the following claims:

After my studies | have started a [business] in8l&8lled [name and function
deleted]. From my grandfather we belong to thedndilational Congress. [An
officeholder, Mr A] was against my family and hkefi a case in the lower court,
[number] then the fight was started. He and hisypamnounced that the [business] be
stopped in future. Again [Mr A] has filed anoth@se [number]and again failed.

When the Congress party will be in power [Mr A] ahd Gundas will be
underground in 1999. Again he filed a case as [rrfrdnd failed. In between he
made some attack to me and | was in hospital feranth. Again he filed a case as
[number] to the High Court and failed. From 200& @ongress Government was in
power till 2006 and in 2006 CPI(M) came into power.

Then [Mr A] and the Gundas making problem in 2008as forced to stop the
[business] and due to the threat to my life | sthipellocation] and came here.

I am sure | will be killed by CPI(M) when | go batk India.

27. In answer to question 45, do you think the authewiof that country can and will protect you
if you go back the applicant makes the followingimis:

You can know from the media that in India mosthaf government people and police
are unionised.

So if we belong to the ruling government we wilt g the support. If not we will be
tortured.

So | am sure that | and my family will be killed the Gundas when | go back to
India.

Documents submitted to the Tribunal

28. The applicant submitted the following court docutsdn the Tribunal:

. Front page of the judgment in the Court of the Addal Munsiff, [town and
case number deleted]. Plaintiff is [Mrs A] and drestparty and the Defendant
is the applicant. Also attached is the applicaatfglavit in the matter and
relates to environmental pollution of his [busirjessd money owed by [name
deleted: s.431(2)] to the applicant’s brother,dpplicant being [name deleted:
s.431(2)]’s sister-in-law.

. Judgment of the High Court of Kerala at Ernakulatween the above-named
parties dated [in] April 1998, O.P. No.[number dete s.431(2)].
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. Judgment of the High Court of Kerala between abwed parties and
others, dated [in] July 1999, W.A. No.[number detkts.431(2)] regarding
pollution and inspection of the applicant’s [busis

. Cover page of judgment of the High Court of Kelladédween above-named
parties and others, dated[in] June of 2000, O.Pi[MNmber deleted: s.431(2)].

. Judgment of the High Court of Kerala between abwsaed parties and
others, dated [in] October 2000, O.P. No. [nundmteted: s.431(2)]
regarding pollution and inspection of the applitafttusiness].

. Judgment of the High Court of Kerala between abwsaed parties and
others, dated [in] October 2003, O.P. No. [numlsdeted: s.431(2)] regarding
pollution and inspection of the applicant’s sawlmil

Tribunal hearing

Theapplicant appeared before the Tribunal [in] Jan2&d0 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Malayalam and English languages.

The applicant indicated that his cousin’s son heblpien to prepare his protection visa
application. He said his cousin’s son read the tipres and the applicant gave the answers,
and his cousin’s son then translated them intoiBimgHe confirmed that with regard to his
claims he told his cousin’s son what happened anamslated it into English and then read
it back to him. The applicant said he also read aftEnglish so read it himself. He
confirmed the claims made in his protection vispliaation are true and correct.

He confirmed he had lived at [location deleted3%(2)], Kochi since his birth. He said it
was his father’s house, which he now owns anccitioes some land He said he lived at that
house until he left India.

He said his wife and 12 year old daughter liveersrd he is from the middle class. He said
there is farming land attached to the house anthther also had some fields. He said these
fields are owned together with his brothers andesuly his brothers are working in the
fields. He said when he was in India he also wotkedields and the income was generated
by the rice produced.

He said his wife does not work but his daughteisgoea private school, called [name
deleted: s.431(2)]. He said she speaks good Engidhis wife speaks better English than
he does He said he is currently sending moneystatie for living expenses. He said he has
no money but some loans because of his house reoosaHe said the house renovations
were started two years ago and finished one yeartég said he is in contact with his wife
and children often and that they are okay.

The Tribunal asked about his employment. He sd&t &k attended college he worked for
his father working in the fields. He said from 1988started a [business] by taking a loan
from the bank and owned it until 2008. He said txéld not remember the month he sold it
but thought it was in the first half of 2008. Hedsashen he meant he sold the [business], he
meant he sold the machines as it was on his urlelets He said he employed seven people
and it was near his house, about 50m away.
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The Tribunal asked if there were any other [busas®f that type] in the area, and he said
he lives on an island and there was one close #yabhaut eight to ten [businesses] on the
island of [name deleted: s.431(2)], where he lives.

He said neither his wife, nor his daughter nor lglinisave any medical issues.

He said after he sold the [business] he workeda®k in a resort, called [name deleted:
s.431(2)]. He said he worked there until he leftidnand that he had a catering business as
well but that it also had difficulties.

He said he was involved in the Indian CongressyPHi said both his grandfather and father
were in the Congress. When asked what was hisvammnt, he said usually all the meetings
around election time were held in his house antlithd happened from his grandfather’s
time. He said he was just a member of the Party.

The Tribunal asked him when the last meetings Welé in his house and he said in the last
election. The Tribunal asked him when the lasttelaovas and he said about three years
ago, in about 2006.

The Tribunal asked him that when he talks abouttieles does he mean the Lok Sabha
elections and he said yes.

He confirmed he was in the federal electoral disof Ernakulum. When asked who was his
local district member, he said Pin Hero from Cosgrand that CPI(M) is in power. He said
Purushothan was the CPI(M) candidate in the distric

He confirmed that he left India in June 2009 andivetraight to Australia.

The Tribunal asked about his extended family indntle said he has five sisters who live in
different parts of his district. He said he has twothers who live in Kochi, [details of their
employment deleted: s.431(2)] He said his familg wealthy but he lost much money
because of the court cases and the business.

The Tribunal asked why he fears return to Indiaskie he had some problems with a CPI
member, [Mr A] who made a case against him in hig’'ssname, [Mrs A].

The Tribunal asked him to outline in detail thespe difficulties he faced. He said from the
beginning he had problems with people from the mteading and unloading the [goods].
He said it occurred when the CPI(M) was in power.

He said even before he started his [business]wiaeyed him to stop it so they made a case
against him to stop it but it did not succeed. Hid shey then went to the next court. He
said when Congress was in power he had no proldbeitmshen the CPI (M) was in power
there were problems.

The Tribunal asked what problems and he said wihey kiring the loads they kept asking for
more money to unload the [goods]. He said he conatctontinue the business because he
could not bring the [goods] so they diverted ibtber people’s [businesses].

The Tribunal asked how he was then able to opérateusiness for 20 years from 1988 to
2008. He said in between when the Indian NatiormaldZess came to power there was no
problem.
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The Tribunal confirmed that he had a problem wittbading from 1988 until he sold his
business and he said yes. He said they even cedtiowdisturb him after he ran his catering
business.

The Tribunal noted he had submitted document atmurtt cases against him for pollution by
[Mrs A] and others. The Tribunal noted that theulnents he submitted included a final
judgement made in his favour in 2003. He confirrtied was the last court case but that even
though the court case had stopped they contintreg¢aten him.

He said in 2005 he was hit and hospitalised anetvas a police case and hospital case but
it is very hard to get the documents from the golithe Tribunal asked who hit him and he
said he did not recognise the people because #rag from different places and it occurred
near the [business]. The Tribunal asked for detdilshat happened and he said he was
riding his bike and they stopped his bike and it tvith an iron rod and hit his nose and
head. He confirmed that he did not know who dithut, that he went to the police and
hospital. He said the police had tried to invesadaut the LDF — CPI(M) is ruling so there is
no justice.

The Tribunal confirmed with him again that he dat know who it was and whether he was
saying it was in 2005 and he said he could not nebee. He said it was approximately 4
years ago and the Tribunal put to him that surelywbuld remember when he was hit and
injured and he said there had been so many otimeplazations and cases.

He confirmed that after the 2005 attack he washit@gain and only threatened. He
confirmed that after 2003, when the final judgemarthe Court occurred, there was no more
court cases filed against him.

The applicant said that the harm he endured andidled was at the hands of [Mr A] and his
associates and included the following:

. Continuous court cases until finalised in 2003 ann threats.
. Being hit on the head by a group who he could deniify in possibly 2005.

. Threats made against him on the phone. He saidstiaeted in 1988 until he
closed the [business] and the catering businessaldethey threatened they
would kill him. He said he believed it was delivetgy [Mr A] and his people.

. Difficulties with running his catering business. bgad they complained about
the base water going through the drainage and @ngal to the Health
Department. He said he was allowed to continuénbutad to complete all the
paperwork and submit modifications. He said theytiomously complained
and inspectors kept coming and he had to give &ribe

He confirmed he was able to work as a cook atdékert with no problems.

The Tribunal asked him who he is claiming was aaysiese difficulties and he said the
people from CPI(M) and [Mr A]. The Tribunal asketiywhe is and was targeted and he said
that because he and [Mr A] are neighbours and posipg parties.
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The Tribunal asked whether he was saying that ithielgms arose because he was actively
involved with the Indian National Congress and fMrand his associates were actively
involved with the CPI(M) the problems started, h&lg/es.

The Tribunal asked whether he is claiming thatréason the harm he suffered and will
suffer is because of his political belief as haatively evolved in electioneering for the
Indian National Congress and he said yes.

The Tribunal asked him what made him leave Indilasaid because they were
threatening him and he wanted to live somewheregdally. The Tribunal asked him why he
left India at that time when the claimed threatd haen going on for 20 years and he said
because his daughter was getting older and thesenwvaise staying.

The Tribunal asked whether [Mr A] was only a memife€P1(M) or whether he had another
role and he said he was [an officeholder] in thhedadeleted: s.431(2)].

The Tribunal asked the applicant why he had noted@isewhere in Kerala to escape the
local problems with [Mr A]. The applicant said & neturns to India and goes somewhere
else they will come and attack him. The Tribun&leaswhy he had not moved elsewhere in
India and he said because the language is a prademell as his daughter’s education. The
Tribunal suggested to him that independent countormation indicates that there are 33
million Malayalam speakers in India, approximatgd/8 million in Kerala but significant
numbers elsewhere, including approximately 700jA@0teighbouring Karnataka, 550, 000 in
Tamil Nadu and 400,000 in Maharashtra and 92,0@eihi. The Tribunal suggested that
there did not appear to be a language problemappicant said that they are spread
everywhere. He said if he changed the place he iedaughter’s education would go.

The Tribunal noted that he indicated that he wasnggprivate school fees and that he could
do this elsewhere. The applicant said in no otlergs is there the Malayalam language.

The Tribunal suggested to him that independent ttpumformation indicated that there was
no restriction on freedom of movement in India amvwng and selling houses or schools and
he agreed with this. The Tribunal suggested totheminternal relocation in India may be a
viable and reasonable option as the difficultieh&e described may appear to be a local
problem. He said if he goes elsewhere he would ahave another house. The Tribunal
indicated that this was no different than if he eaim Australia. The applicant said he can
earn money here and it is better than India. Thigufial indicated to them that he had given
evidence that he had been employed in India aglkad faced no problems. He said he can
live in India but he can only get money for expanaied not for his daughter’s higher studies
and there would be no money for her marriage.

The Tribunal noted that he had indicated there \eagkt to ten other [business] owners in
the area and asked why they did not face any diffes, and he said the nearest [business]
was CPI(M). He said there were not many problemsh®e others and when the Tribunal
asked why, he said because he and [Mr A] wereffardnt parties.

The Tribunal asked him to confirm that he is claigithat problems only occurred to him
when CPI(M) is in power because of his politicalatvement and he said yes.

The Tribunal noted that his evidence indicates lieas claiming that his difficulties
encountered in India arose because of the politi¢grences between him and [Mr A] and
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his followers. It noted that he was claiming thatias actively involved in the Indian
National Congress around the Lok Sabha electiodghas involvement included having
meetings at his house. He said he also did eleatarih and he did this every election. He
noted that [Mr A] did the opposite and he confirntiegt he was a keen follower of the Indian
National Congress and this involved promoting theal candidate for his district.

The Tribunal suggested to him that his claims ardrary to independent country
information. It noted that he had said earliethea hearing that the last time he was involved
in electioneering was in 2006 and that the naméefocal Indian National Congress
candidate was Pin Hero and he won. The Tribunadtitat independent country indicates
that the last Lok Sabha elections were held in 2888 began in Kerala in April 2009 before
he left India. The Tribunal noted that his locahd@late was not the man he named but
Professor Thomas who was also the candidate foti@hs held in 2006 for his district of
Ernakulum, and he won over the CPI(M) candidatell§idoy in the 2009 election. The
Tribunal noted that Sindhu Joy was not the mandtertamed as the CPI(M) candidate, and
the person he had named was not the 2006 CPI(Mlidate either.

The Tribunal noted that this information is relewvas it may lead it to find that he is not
actively involved in the Indian National Congresghe manner he claims as it may find that
if he did work with, was a member or had familyahxement in the Indian National
Congress in the manner he claims, it may expedtrfosvledge to be consistent with
independent country information. The Tribunal nateday lead it to find that the vendetta
or difficulties, if any, faced with [Mr A] were nas a result of their political differences. It
noted that it may lead the Tribunal to find that thfficulties he faced were not for a
Convention reason.

The applicant said that the 2009 elections werdhfercentral government not for the State
government. The Tribunal noted that he had indat#éhat he was involved in electioneering
for the Lok Sabha elections which were the oned imeRpril 2009, which was before he left
India.

The Tribunal also noted it may find that he hasbedgle to obtain effective protection in
India because the final ruling from the court i©2@vas in his favour.

The Tribunal also noted it questioned whether #egthl threats were made against him as he
claimed, becuase despite the threats continuingdgrears he continued to live at the same
house and did not try to move elsewhere. The Tabsnggested that the reason he left India
was not for the reasons he claimed. He confirmatitiwas because of financial debt
difficulties and he wants to provide a future feg aughter but said it was also because he
feared persecution.

The applicant confirmed that when he was attatkegolice did as much as they could but
that the police gave the report to the others, megdMr A] and his associates The Tribunal
noted however that he did not know who hurt him bedonfirmed this, so there was little
the police could do.

The Tribunal noted that the applicant obtainedsa ¥ travel to Australia [in] May 2009 but
did not leave India until [a date in] June 200%4did it makes the Tribunal question whether
his fear was genuine as it may expect that if he wdear of persecution that he would leave
as soon as possible when he had a passport anagndsaot wait for over a month. He said it
was because he had financial problems.



The Tribunal questioned whether a person who wasveding his house had financial
problems and he said he stopped doing the workuseaaf these problems.

The Tribunal asked whether he had anything mosayoand he said no.
SA24A letter sent to the applicant

[In] February 2010 the Tribunal sent the followsegction 424A letter to the applicant

The Tribunal has information that would, subjecatty comments you make, be the
reason, or part of the reason, for deciding thatam@ not entitled to a protection visa as
you are unable to show you have a well foundeddégarotection for a Convention
reason.

* Independent country information indicates the fwlltg
2009 Lok Sabha Elections

The city of Kochi is in the federal electoral distrof Ernakulam, which in the 2009
Lok Sabha elections, held in April, was won by PKalV. Thomas of the Indian
National Congress by a narrow margin over Sindiyuoddhe Communist Party of
India (Marxist) fttp://www.indian-elections.com/kerala/ernakulammhand
http://news.oneindia/feature/2009/general-electifof9-kerala-htm)

2006 Sate Elections

In the district of Ernakulum, in Kerala State, xsgor K.V Thomas was the
Indian national congress candidate and M M Lowranaas the CPI(M)
candidate. (“State Election 2006 candidates forEfBakulum constituency
of Kerala”

http://eci.nic.in/archive/May2006/pollupd/ac/stdsdd /acnstcand72.htm -
Accessed 12 January 2010)

At the hearing held on [date] January 2010 younetai that the difficulties you faced
from CPI(M) and [Mr A] is because of your involventén the Indian National
Congress. You claimed you are a member of thiy ptrat your father and
grandfather were involved in this party, and thatryhouse has traditionally and
currently been used at election time. You claimas last used in the 2006 elections
and that you were actively involved doing electimork and promoting the local
candidate in the district, being Ernakulam. Youdated at hearing that this
involvement included being involved in the Lok Salahections.

However at the hearing you indicated that in 200the Ernakulum district elections
Pin Hero was the Indian National Congress candiglatePurushothaman was the
CPI(M) candidate. However independent country im@tion above indicates that
these were not the two names of the candidatdésselkection.

Further you indicated at hearing that you were Iwvet in electioneering work for the
Lok Sabha elections and the last elections occunr@@06. However independent
country information indicated above shows thatltist Lok Sabha elections held in
your district were in April 2009, which was befdre left India in June 2009.
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Relevance

These inconsistencies cast doubt on the claimythatfear is well founded and that
you will be persecuted for one of the Conventiasoms if you return to India and
may lead to a finding that you do not meet thevaai¢ criteria for the grant of a
protection visa.

It may lead the Tribunal to find that that you wer involved in the Indian National
Congress in the manner you claim, and that yoyoudigswith [Mr A] and CPI(M)
was not because of your involvement with the IndNational Congress or for any
political reason.

It also indicates that you may not be credible thad evidence has been created and
provided to the Department and Tribunal to obtapmatection visa. This may lead
the Tribunal to find that you will not be perseaufer one of the Convention reasons
if you return to India, and that you do not meet thlevant criteria for the grant of a
protection visa.

S424A reply from the applicant

[In] February 2010 the Tribunal received the follogireply from the applicant.

| have received your letter for the invitation tmument on or respond to information.
From your letter the information given by me in tlearing was wrong and ask me to
give the detail. | have gone through the case awds happened years ago, | cannot
remember some of the details. Also there was sitvhes | was attending the
Tribunal hearing.

So | humbly request the Tribunal to consider thisecfavourably and allow me to
stay in Australia under the protection visa.

BACKGROUND INFORMATION
2009 Indian Lok Sabha Elections

The city of Kochi is in the federal electoral distrof Ernakulam, which in the 2009 Lok
Sabha elections, held in April, was won by ProlVKIr'homas of the Indian National
Congress by a narrow margin over Sindhu Joy oCivemunist Party of India (Marxist)
(http://www.indian-elections.com/kerala/ernakularmhand
http://news.oneindia/feature/2009/general-elec609-kerala-htm)

The Indian National Congress won 13 of the 20 Laklt seats in Kerala at the 2009
elections, with its electoral allies the Muslim ge@ and Kerala Congress (Mani) winning
two and one seat(s) respectively. The Communigy@aindia (Marxist) won four seats.

2006 Sate Elections

In the district of Ernakulum, in Kerala State, Rxsdor K.V Thomas was the Indian national
congress candidate and M M Lowranace was the CRi@W)lidate. (“State Election 2006
candidates for 72- Ernakulum constituency of Kérala
http://eci.nic.in/archive/May2006/pollupd/ac/stdsdd /acnstcand72.htm - Accessed 12
January 2010)
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FINDINGS AND REASONS

On the basis of the applicant’s Republic of Indaagport, a copy which is on file and on the
applicant’s evidence at hearing the Tribunal fitidgt the applicant is a citizen of the
Republic of India and assesses his claims agdiastountry.

The applicant claims he fears persecution in lbéieause he is a member and actively
involved in the Indian National Congress. He clahmds actively involved at election time,
with his home currently and traditionally being theeting place for the Indian National
Congress at election time. He claims as a resuttisfpolitical involvement and opinion he
has suffered serious harm at the hands of [Mr Al|fais family and [Mr A]'s associates. He
claims [Mr A] is [an officeholder] of the CPI(M)hé main party in opposition to the Indian
national Congress in Kerala state. He claims hefalsrs persecution from the CPI(M) and
the local gundas because of his political disputhk {r A], and that this arises when the
CPI(M) is in power. He claims he is unable to obtiffective protection from the authorities
as the CPI(M) are currently the ruling party in &arand as a result he is not protected from
the CPI(M) gundas, or the police as they are utiteecontrol of the CPI(M).

He claims the serious harm he has suffered atahdshof [Mr A], his family and associates
and CPI(M) party and gundas is long running legéiba against him from 1988 until 2003
regarding the operation of his [business], actipthose loading and unloading [the goods] —
diverting the [goods] elsewhere leading to him iclgghe [business], loss of money and
wealth because of the court cases and trouble tinemnions, death threats from 1988 until
he left India, an attack in 2005/2006 where heasnet injury to his head, and complaints
regarding the operation of his catering businesscldims he fears return to India as he is not
free, and will be killed. He claims the CPI(M) gasd with the involvement of [Mr A] will

kill him if he returns to India.

The Tribunal accepts on the basis of the court sh@suation submitted by the applicant, that
he has been involved in a long running court adipfiMrs A] and her associates until the
final court judgment in 2003. It notes that the 2Q@lgment as confirmed by the applicant
was in his favour and in his evidence he saiditiatis over.

It notes the applicant was unable to name wholathbim in 2005 or 2006.

The Tribunal has concerns whether it is true th@iegnt was threatened with his life for
twenty years as he never moved from his home inpiagod or made attempts to relocate.

It notes the serious harm he claims regarding éitering business involved continued
complaints about the drainage system, leadingstdasure. It notes he was however able to
find employment as a cook and encountered no pmabie this employment.

Nevertheless, even if the Tribunal accepts theieqm's evidence of the difficulties he faced
in India or will face on his return, which it dogbthe Tribunal finds for the following

reasons that there is no Convention reason fondh@ he fears, and that he therefore does
not have a well founded fear of Convention relggetsecution. The Tribunal notes that in the
above and below references to it doubting thedliffies he faced in India, it does not doubt
and has accepted that the applicant was involvedunt cases with [Mrs A] and her
associates, which he finally won.
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The applicant claims that the difficulties he had aill encounter if he returns to India arise
as a result of a political dispute with his neighbgMr A], who he claims is [an

officeholder] of the CPI(M) who has involved CPI(lihd their gundas As a result he claims
fear from the CPI(M) as they are in governmentchkéms this is because he is actively
involved in the Indian National Congress. He clalmss a member of the party, that his
father and grandfather were involved, and thahbisse has traditionally and currently been
used at election time. He claims it was last usdatieé 2006 elections and that he was actively
involved doing election work and promoting the lloc@ndidate in the district, being
Ernakulam. He indicated at hearing that this ineatent included being involved in the Lok
Sabha elections.

The Tribunal disputes his evidence that he is a begrand actively involved in the Indian
National Congress, with a family tradition of beingolved in the manner he claims due to
his inconsistent evidence with independent counfigrmation. While he claims he was
involved in promoting the local candidate for tH@0@& elections, he incorrectly named the
2006 Indian National Congress candidate for higidis Ernakulum at the 2006 elections and
the CPI(M) candidate for this district at thesecetms. This is despite claiming his election
work involves promoting the local candidate for th&trict at election time The Tribunal
expects that if he was a member of the Indian Mati€ongress and involved in the manner
he claims he would be able to accurately namedhdidates for both the Indian National
Congress and CPI(M) at the 2006 elections, in whiglelaims he was actively involved,
when asked

Independent country information indicates thatia district of Ernakulum, in Kerala State,
in the 2006 State Elections Professor K.V Thomas thva Indian National Congress
candidate and he defeated M M Lowranace who wa€Bi@M) candidate. (“State Election
2006 candidates for 72- Ernakulum constituency efata”
http://eci.nic.in/archive/May2006/pollupd/ac/stdsdd /acnstcand72.htm - Accessed 12
January 2010)

The applicant stated in his evidence that in 200®é Ernakulum district elections Pin Hero
was the Indian National Congress candidate andshatbaman was the CPI(M) candidate.
When the independent country information above suagested to the applicant he claimed
he was talking of the state elections not the e¢etections. However the Tribunal does not
accept this information as the independent countormation clearly indicates that
Professor Thomas from the Congress party and MMranace were the 2006 candidates in
the state elections for the district of Ernakulum

Further he indicated that he was involved in etewering work for the Lok Sabha elections
and the last elections occurred in 2006. Howevdependent country information indicates
that the last Lok Sabha elections held in his idistvere in April 2009, which was before he
left India in June 2009. The Tribunal expects thae was actively involved in the party as

he claims he would have been aware of these etectighich were held before he left India.

Independent country information indicates thatditye of Kochi is in the federal electoral
district of Ernakulam, which in the 2009 Lok Salgtactions, held in April, was won by
Prof. K.V. Thomas of the Indian National Congregsamarrow margin over Sindhu Joy of
the Communist Party of India (Marxist)t{p://www.indian-
elections.com/kerala/ernakulam.hyml
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When this information together with the informatianove was suggested to the applicant he
indicated, as noted above, that these were theat@htctions not the state elections. The
Tribunal does not accept this explanation as harnwidated earlier in the hearing that he
was involved in electioneering for the Lok Sabhecgbns, as part of his election
involvement with the Congress Party and the counfgrmation indicates that the 2009
elections were Lok Sabha elections.

Further when this information together with theoimhation above was suggested to him by a
S.424A letter he replied that he did not rememkdt happened years ago and he was
stressed when attending the Tribunal hearing. WhéeTribunal accepts that the hearing
process can be stressful, as his claim is thatdseastively involved in politics and
campaigning for the local Congress Party candidageTribunal does not accept this as a
reason for his lack of knowledge. Due to his clainactively campaigning for the Congress
Party in his district, he Tribunal would expect hiomremember the name of the 2006
Congress Party candidate and opposition candidaté¢hat there was a local Lok Sabha
election in 2009 in his district before he depaitetia.

As a result the Tribunal does not accept that gpdi@ant was or is a member of the Indian
National Congress, was involved with the Indianidlzl Congress in the manner he claims,
that his home was used at election time or wilifle returns to India in the reasonable
foreseeable future. Therefore it does not accefgdrs harm from the CPI(M) or [Mr A]
because of his involvement with the Indian NatidBahgress as he claims.

The applicant claims the difficulties he has endered at the hands of CPI(M) and [Mr A] is
as a result of his being involved in the Indianibiaél Congress and his neighbour being
involved in the CPI(M). As the Tribunal does not@agt that the applicant was involved in
the Indian National Congress in the manner he danwill be on his return, it follows that
the reason for the harm feared, or the harm heslaiccurred in India is not for political
reasons or belief or opinion, due to his past turauinvolvement with the Indian National
Congress.

While the applicant claims [Mr A] is involved in @M) and noting the Tribunal has rejected
the applicant is or was involved in the Indian Natl Congress, the Tribunal finds that any
difficulties that the applicant has faced are dupdrsonal reasons as opposed to political
reasons. Therefore even if [Mr A] is or was usingpolitical position to effect personal
harm, if any, the harm is not for reasons of [MisAjolitical position but for personal
reasons.

Having rejected the applicant’s claim that the hamerfears, if any, is for reason of political
opinion, the Tribunal has considered whether fbigeason of any of the other Convention
reasons. It was the applicant’s evidence that éinmhhe fears is as a result of his political
opinion and no other evidence has been submittedebgpplicant that it is for the reasons of
race, religion, nationality and particular sociedgp The Tribunal's own consideration is that
it can find no evidence that the harm feared, ¥f, anfor the reason of race, religion and
nationality.

With regard to particular social group, while thmpkcant indicated other motives for leaving
India, such as financial difficulties and to prowid future for his daughter, the Tribunal does
not consider these constitute a particular soc@lg Further it finds that none of the other
motives for the dispute the applicant claims oadirsuch as pollution from the [business]
and drainage problems, constitute a particularaggecoup. This is because there is no



common characteristic and they do not set the egmiiapart from society. Therefore the
Tribunal finds that the harm feared is for the ogasf particular social group.

102. The Tribunal therefore finds that it can find non@ention reason for the harm feared, if any,
including for the reason of race, religion, natitigamembership of a particular social group
or political opinion.

103. The Tribunal notes that the applicant claims thatgolice were and are withholding
protection for reasons of political opinion. Howetee applicant indicated at hearing that
when he was attacked the police did as much ascihyg. Although he indicated they gave
the report to [Mr A] and his associates he confulrtteat as he did not know who hurt him,
there was little the police could do. The Tributiedrefore finds that the police are not
withholding protection and there is no harm in ti@gard. Further the Tribunal notes that it is
the applicant’s evidence that he won his court gatde[Mr A]'s associates.

104. Further the Tribunal notes the applicant made vatpims in his statement that he will be
killed by the CPI(M) gundas because police havegdthseveral cases in relation to him,
and they will come from another city to their ditest place by the party and operate the
orders. The Tribunal notes that although askecaatihg as to the difficulties he faced in
India and when the difficulties he faced were conéd with him, he did not detail these
claims. Therefore the Tribunal prefers the evideaéested at hearing, that all he fears is
what he claimed at hearing, rather than the vagdecanfused evidence in his statement.
Further the Tribunal notes that the applicant cédrat hearing that the police are against
him, and gave the reports to [Mr A] and his asdesiavhereas it appears in his statement,
although vague, they were working with him by clagghem on several cases.

105. The Tribunal therefore does not accept that theeereal chance of the applicant being
persecuted if he returns to India on the basistlaims considered individually and
cumulatively for a Convention reason. The Tribusalot satisfied on the evidence before it
that the applicant has a well-founded fear of prrsen within the meaning of the
Convention as qualified by the Act.

CONCLUSIONS

106. The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theedfwe applicant does not satigifie
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

107. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tegration Act 1958.
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