Case No. IT-95-16-R2

IN THE APPEALS CHAMBER

Before:

Judge Fausto Pocar, Presiding
Judge Liu Daqun

Judge Mehmet Glney

Judge Asoka de Zoysa Gunawardana
Judge Theodor Meron

Registrar:
Mr. Hans Holthuis

Decision of:
7 March 2003

PROSECUTOR
V.
DRAGO JOSIPOVIC

DECISION ON MOTION FOR REVIEW

The Office of the Prosecutor:

Mr. Christopher Staker

Counsel for the Accused:

Mr. Ranko Radovic
Mr. Tomislav Pasaric

l. INTRODUCTION

1. The Appeals Chamber of the International Criminaibdnal for the
Prosecution of Persons Responsible for Seriousatforls of International
Humanitarian Law Committed in the Territory of F@mYugoslavia since
1991 ("Appeals Chamber" and "Tribunal”) is seisddtle "Request for
Review of the Counsel of the Convicted Drago Josigo("Motion for
Review"), filed on 30 July 200%.

2. Josipovic was a resident of Ahmici village in thaskza River valley in Bosnia
and Herzegovina. He was a member the Croatian Bef€ouncil (HVO) and
a member of the Ahmici village guard. On the badishe evidence of one
witness, Witness EE, the Trial Chamber found thoat, 16 April 1993,
Josipovic participated in the attack on and burmh§lusafer Puscul’'s house
which resultedjnter alia, in the murder of Musafer PuscuHe was found



guilty of crimes against humanity in the form of rder, persecution and other
inhumane acts contrary to articles 5(a), (h) andofi the Statute of the
Tribur;al ("Statute™) respectively. He was sentent®amprisonment for 15
years:

. Josipovic appealed and one of his arguments onahpyes that the evidence
of Witness EE was so unreliable and inconsisteait o reasonable tribunal
could have accepted it as a basis to convict. ihest of this contention was
that since the Trial Chamber found that Witness vie&s mistaken in her
identification of two other attackers, it was impite to be satisfied beyond
reasonable doubt that she was correct in her fiteniton of Josipovié.

. On 23 October 2001, the Appeals Chamber rejectesdatgument. As the
Trial Chamber had done, it relied on the testimohyVitness EE in finding
that Josipovic was involved in the attack on Musd&tascul's house on 16
April 19932 and affirmed Josipovic’s convictions. The Appe@lsamber also
noted with respect to Witness EE that it was noeasonable for a tribunal of
fact to accept some but reject other parts of aess' testimon$.Josipovic's
sentence, however, was revised down from 15 toed2syimprisonment.

. On 21 February 2002, Counsel for Josipovic ("Deé&nhdiled a "Motion of
the Counsel of Drago Josipovic" requesting thafpthition of the case relating
to Josipovic be reopened. On 9 July 2002, the Appéhamber rendered its
decision dismissing this motidn.

. On 30 July 2002, the Defence filed before the App&hamber the present
Motion for Review pursuant to Article 26 of the &it@ and Rule 119 of the
Rules of Procedure and Evidence of the TribunallgR'). On 6 September
2002, the Prosecution filed its response to the idviotfor Review
("Prosecution’s Respons&4nd on 19 September 2002, the Defence filed its
reply ("Defence Reply") in which it requesister alia, that certain withesses
be heard. On 20 January 2003 the Defence filed a motion estjug an
urgent decision with respect to its request thatage withesses be heard
("Motion for Urgent Consideration %

II. MOTION FOR REVIEW

. The Defence seeks the review of the case on the bithe discovery of new
facts not known to it at trial and appeal, and Wwhiould have been decisive
factors in reaching the decision to convict Josipolt submits two new facts:
(1) the testimony of two new witnesses, Mirsad Osreaic and Seiba
Osmancevic; (2) the identity of a policeman, SlaVkgalovic, who allegedly
resembles Josipovic and was present at the scehe ofime.

. With regard to the first new fact, the Defence estathat, in reaction to an
article published in a newspaper in Sarajevo dlterAppeal Judgement was
rendered!, Mirsad Osmancevic contacted the Defence to saiytté saw the
movements of Josipovic on the day of the attackAbmici.*2 The Defence
has since obtained written statements from Mirsacth&cevic and his wife
Seiba Osmancevic to the effect that Josipovic waghere near the house of
Musafer Puscul at the time of the attaek.

. With regard to the second new fact, the Defendesthat the person seen by
Witness EE on 16 April 1993 was not Drago Josipdnit Slavko Topalovic
who, according to the Defence, resembles Josipavitwas involved in the
attack on Ahmici. In support of its contention, stitbmits photographs of



Drago Josipovic and Slavko Topalovic to show theisemblance. It also
attaches the pay list for March 1993 of members amit of the Croatian
Military Police, which the Defence asserts wasuhg that attacked the house
of Musafer Puscul, to show that Slavko Topaloviswamember of that unit
and therefore involved in the atta®kThe Defence further asserts that there
are stories in circulation in Vitez according toighit was Slavko Topalovic,
not Drago Josipovic, who was in front of Musafers@u’s house at the
relevant time. However, the people from whom thefeDee heard these
stories apparently do not wish to testiy.

10.The Defence also makes other argumeimtter alia that establishing the
family relationship between Witness EE and other Wé&nesses of this case
(Witnesses KL, H, SA and B) would further suppbe tairgument for rejecting
Witness EE’s identification evidence. It adds tet statement of Witness AT
in the Kordic Casé® is proof that Josipovic was at the critical timat mear
any of the attacked houses, especially not neahthse of Witness EE.
However, the Defence does not claim that these faet "new facts".

[ll. APPLICABLE LAW

11.Review proceedings are governed by the followingvigions of the Statute
and Rules of the Tribunal.

Article 26 of the Statute provides that:

Where a new fact has been discovered which waskmoivn at the time of the
proceedings before the Trial Chambers or the Agp€ddamber and which could
have been a decisive factor in reaching the degidioe convicted person or the
Prosecutor may submit to the International Tribuaralapplication for review of the
judgement.

Rule 119 dealing with request for review stipulates:

Where a new fact has been discovered which wagknmmwn to the moving party at
the time of the proceedings before a Trial Chandrethe Appeals Chamber, and
could not have been discovered through the exeofidee diligence, the defence or,
within one year after the final judgement has bpemounced, the Prosecutor, may
make a motion to that Chamber for review of thegpment. If, at the time of the
request for review, any of the Judges who constituhe original Chamber are no
longer Judges of the Tribunal, the President syghloint a Judge or Judges in their
place.

Rule 120 deals with preliminary examination andestdhat:

If a majority of Judges of the Chamber constitupedsuant to Rule 119 agree that
the new fact, if proved, could have been a decifdeéor in reaching a decision , the
Chamber shall review the judgement, and pronounderther judgement after
hearing the parties.

12.The combined effect of these provisions of theus¢aand the Rules is that in
order for the deciding body to proceed to the mevief its decision, the

moving party must satisfy the Judges that:
1. thereis a new fact;



2. the new fact was not known to the moving party le time of the original
proceedings ;

3. the failure to discover the new fact was not due tack of due diligence on the part
of the moving party; and

4. the new fact could have been a decisive factoeahing the original decisidf.
13.1n "wholly exceptional circumstances", where theaut of a new fact on the
decision would be such that to ignore it would léaé miscarriage of justice,
the Chambers may review their decision even thahgmew fact was known
to the moving party, or was discoverable by it tlglo the exercise of due
diligence® As stated in th@adic Review:

the Appeals Chamber, whenever it is presented avitew fact that is of such strength that it
would affect the verdict, may, in order to prevamhiscarriage of justice, step in and examine
whether or not the new fact is a decisive facteenethough the second and third criteria
under Rule 119 of the Rules may not be formally.#het

The Defence does not appear to be arguing thatctineent application

constitutes such a situation, however the Appedianther will consider
whether this is the case.

IV. DISCUSSION

A. Preliminary consideration

14.In the Motion for Review, Josipovic seeks a revieivthe entire case
including the judgements of both the Trial Chamizerd the Appeals
Chamber, and the return of the case to the Triain@ter for re-hearing. By
contrast the Prosecution submits that since Rufe grtvides for review of
final judgement, the Defence can only seek reviéthe Appeals Chamber’'s
Judgement?

15.The jurisprudence of the Tribunal with respectitoceedings under Article 26
of the Statute and Rule 119 is clear. In elic Review?® and theTadic
Review??, the Appeals Chamber held that review is onlylabé with respect
to final judgement . Since the Appeals Chamber eestt the final judgement
in the instant case, it will only consider whetkiee Appeal Judgement should
be reviewed.

B. The first "new fact" presented by the Defence: lhe testimony of two
new witnesses, Mirsad Osmancevic and Seiba Osmanitev

1. Is the testimony of these witnesses a new fatckmown to the moving
party during the proceedings?

16.The Defence submits that the testimony of Mirsadl &aiba Osmancevic is a
new fact because it did not know of and could navehdiscovered these
witnesses until it was contacted by Mirsad Osmaiecé@vThe Prosecution
contends on the contrary that Josipovic knew ofe¢hgeople since at least the
time of the trial proceedings. The Prosecution sidt@at the Trial Chamber
heard evidence from Defence witnesses that Josigmad given his vest to
Mirsad Osmancevic and had brought him to Anto Psgiouse during the



17.

18.

19.

20.

attack of 16 April 1993. It also notes that the &wefe relied on this same
argument on appe&.

It is clear from the Trial Judgement that, in atemipt to prove that he had
helped Muslims during the attack on Ahmici, Josipadid indeed submit at
trial that he had given his military vest to Mirs@dmancevic and brought him
and his wife to the house of Anto Papic for shéitedn Appeal, Josipovic
again referred to the assistance he had offerese thétnesse$ Josipovic
indeed concedes that he knew these witnesses dtntkeof the trial and
appeal That he may not have known exactly what they savhat day — in
other words the precise content of the testimonpdwe seeks to present as a
new fact — goes rather to his exercise of dueetilog, and is dealt with below.
However, whether Josipovic knew of the testimonyat, it does not qualify
as a new fact in the terms of Rule 119. The juadpnce of the Tribunal has
elaborated on the difference between a new fatttarsense of Rule 119, and
additional evidence in the sense of Rule 115 oRules. In théDelic Review,
the Appeals Chamber held that:

(t)he distinction is thus between a fact which was in issue or considered in the original
proceedings (a "new fact" within the meaning ofRLIL9) and additional evidence of a fact
which was in issue or considered in the originalceedings but which evidence was not
avail?oble to be given in those proceedings ("addéti evidence" within the meaning of Rule
115)=

It is therefore the definition of the fact in issatetrial which will determine the
availability of the review procedure. In thgelic Review, the "new fact "
submitted also concerned the identity of the peapet of the crime attributed
to Delic (the applicant); in other words, as instluase, the argument put
forward on review was that it was not the applicémit another who
committed the crime in question, and that the veses who identified him as
the perpetrator were mistaken . The Appeals Chaimdddrthat:

The fact in issue at the trial and in the appea whether it was the Applicant who beat (X),

and a material fact relevant to that fact in isawaes whether it was the Applicant who called

(X) out to be beaten. That material fact was alsdssue at the trial and in the appeal.
Evidence to establish it was given by two witnessesl that evidence was strongly contested
by the Applicant at the trial . The statement oftM#ss W is additional evidence of that

material fact, but it is not of itself a new fatt.

In the instant case, the applicant — Josipovic —also challenging his
identification as the perpetrator of the crime. Taet in issue at the trial and
in the appeal was whether Josipovic was part ofgtep who attacked
Musafer Puscul’'s house. Evidence to establish fd@twas given at trial by
Witness EE, and it was strongly contested by thé&mm. As part of his
challenge to EE’s credibility at trial, Josipovicepented witnesses to testify
that he was in the vicinity of Anto Papic’s househe time of the attack, and
therefore could not have been part of the attaclgnmup. Witness EE’s
evidence was again challenged on appeal. The statsnof Mr. and Mrs
Osmancevic, which are very similar to the evidepiesented by the Defence
at trial, are therefore additional evidence of thet in issue at trial and on
appeal, but are not new facts in themselves.



2. Could Mirsad and Seiba Osmancevic have beepwsed through the
exercise of due diligence?

21.The requirements set out in Rules 119 and 120warailative. Thus, since the
statements of Mr. and Mrs. Osmancevic are not "feets", the Appeals
Chamber is not obliged to examine them further. éllbeless, in order to
address all the arguments made by the partiesAfpeals Chamber will
consider whether the alleged new facts could haen kliscovered through
the exercise of due diligence. The Defence conaestiat Josipovic knew
that Mirsad Osmancevic was in Ahmici on the dayhef attack , and indeed
that he cited him in evidence before the Appealartlter, may be noted. The
Defence goes on to claim, however, that "all whatsbti Osmancevic had
seen and had known, could not have been knownagdJdosipovic, because
that knowledge was in the head of Mirsad Osman¢ewid he did not want to
talk about it during the hearing and appellate edoce™? It is unclear
whether the Defence is claiming that it contacteidsdtl Osmancevic and he
refused to testify, or whether it is merely expiaghthat Mirsad Osmancevic
would have refused to testify even if the Defenad bontacted him, which it
did not. In the Motion for Review, the Defence nolaithat it was impossible
for counsel of the accused to contact any Muslimsind the appeal
proceedings, so that it could not have met with sklir Osmancevic (a
Muslim), suggesting that it did not attempt to $peath him. It also states
that Mr. Osmancevic was suffering from post-traumstress disorder during
the trial and appeals proceedings.

22.Because Josipovic knew, from at least the timehefttial, that Mirsad and
Seiba Osmancevic had been present during the attackhmici he could
have called them to testify on his behalf. The Degethus has failed to
demonstrate that it could not have obtained stat&snéom these two
witnesses if it had exercised due diligence.

3. Could the testimony of Mirsad and Seiba Osmandeave been a decisive
factor in reaching the decision to convict Josip®vi

23.Again, given that the requirements set out in R#E3 and 120 of the Rules
for the review of judgements are cumulative, in tlght of its previous
findings , the Appeals Chamber is not required kx@an@ne further the
submissions of the Defence on the testimony of #&irsand Seiba
Osmancevic. Nonetheless, in order to address elatuments made by the
parties the Appeals Chamber will turn to examinestiar or not the alleged
new facts could have been a decisive factor inhiegadhe decision to convict
Josipovic. The Defence argues that the statemehtdvio and Mrs.
Osmancevic would have been a decisive factor indéesion to convict
Josipovic because they show that Witness EE wadakeis in her
identification of him as the person who was presgunting the attack on
Musafer Puscul's house . The Appeals Chamber rbtasthe new witness
statements are not materially different to witneestgimonies presented by the
Defence at trial. It further recalls that argumepéstaining to the defence of
mistaken identity were presented by the Defenceiat and were rejected
after comprehensive analyses of the accuracy afié¥# EE’s identification of
Josipovic. This argument was re-canvassed and demesi by the Appeals



Chamber and additional evidence adduced to didchMiness EE was
rejected® Witness EE’s identification of Josipovic has stoagh to
considerable scrutiny.

24.The Prosecution asserts that it is highly improbalih light of the non-
conclusive and even incriminating nature of thdestents of Mr. and Mrs
Osmancevic, that they could have been a decisis®rfan the decision to
convict Josipovié® The Appeals Chamber notes that, as argued by the
Prosecution, the statement of Mirsad Osmancevics do&roborate the
testimony of Witness EE to the extent that Josipavas seen at about 5:00
am on 16 April 1993, wearing a military camouflagest and carrying
something in his hand which Mr. Osmancevic coultidentify (Witness EE
stated that Josipovic was carrying a gun in higihan

25.1n view of the foregoing, the Appeals Chamber fititlt the statements of Mr.
and Mrs. Osmancevic do not cast a reasonable dombWitness EE’s
identification of Josipovic such that they couldvéabeen decisive in the
finding that it was Josipovic who participated e tattack.

26.The Defence in its reply requests that certain egises be heard to corroborate
the content of the statements from Mirsad Osmancawd his wife Seiba
Osmancevic and in the Motion for Urgent Consideratiequests that this be
done expeditiously. In view of the Appeals Chambediihdings that the
statements of Mirsad Osmancevic and his wife S€bmancevic failed to
satisfy the requirements of Rules 119 and 120,rdgsest does not need to be
addressed.

C. The second "new fact" presented by the Defenc¢he identity of a
policeman, Slavko Topalovic who allegedly resembld3rago Josipovic
and was present at the scene of the crime.

1. Is the identity of Slavko Topalovic a new fact known to the moving
party during the proceedings?

27.The Defence contends that the identity of Slavkopalovic and his
whereabouts at the time of the attack on Ahmi@ rsew fact which was not
before the Chamber during either trial or appeateedings and not known to
the Defence. The Defence did not know there wasraom very much like
Drago Josipovic near the house of Musafer Puscthetelevant time until
after the Appeal Judgement was rendered.

28.The Appeals Chamber accepts that the identity ahdreabouts of Slavko
Topalovic may not have been known to the Defendbetime of either the
trial or the appeal . However, there is some caofusver the nature of the
"new fact" which the Defence seeks to present. Aedeto the Motion for
Review are a copy of an application for a chang&eintity card for Slavko
Topalovic, with photograph affixed, and a copytw £quivalent document for
Josipovic, also with photograph attached. Theedss a copy of what appears
to be a salary record for the "1st Operative UviiClombat MP" (explained by
the Defence as the first operative company of thetlh combat unit of the
Military Police) dated 4 March 1993, on which thamre Slavko Topalovic
appears. The documents submitted to go to proaheffacts that Slavko
Topalovic resembles Josipovic and that he was abeemf the mentioned
unit of the Military Police. These were certainlgtritigated at trial, and are



therefore new facts. However, in the Motion for Rewthe Defence appears
to claim as its "new fact" i) that Slavko Topalovesembles Josipovic, ii)that
he was a member of the unit that participated & dttack on the house of
Musafer Puscul, and iii) that he did indeed pgpate in that attack on 16
April 1993. The second and third of those claimgehaot been substantiated.

29.There is no evidence to show that the first opeeatiompany of the fourth
combat unit of the Military Police was the unit whiattacked Ahmici. The
Trial Chamber Judgement states only that "the latteas carried out by
military unites of the HVO and members of the Jek&t Even if that were
the unit which carried out the attack, its membigrat April 1993 can hardly
be safely established on the basis of a salaryrdefoo the previous month.
And even if it could be established that Slavko dlopic were a member of
the unit in April 1993, that does not show thatwees present with the unit in
Ahmici on April 16th, or that he was involved inetlattack on the house of
Musafer Puscul.

30.The "new fact" sought to be presented to the Agp€alamber (which may or
may not be established when the supporting evidenegamined with regard
to the decisive impact of the new fact, below)hsrefore that there is a man
named Slavko Topalovic who resembles Josipovic,thatthe was a member
of the first operative company of the fourth combait of the Military Police
on 4 March 1993.

2. Could Slavko Topalovic have been discoveredutiinahe exercise of due
diligence?

31.The Appeals Chamber notes that, in support of astention that Slavko
Topalovic, not Josipovic, was involved in the dttaan Musafer Puscul's
house, the Defence mentions that this featuregamnes told by persons in
Vitez. In the view of the Appeals Chamber, the Dete could have come
across these stories in the course of its investigmduring trial and appeal if
it had exercised due diligence. The Defence has fhiled to show that
Slavko Topalovic could not have been discoveretiegahrough the exercise
of due diligence.

3. Could the identity of Slavko Topalovic have bagthecisive factor in
reaching the decision to convict Josipovic?

32.Given that the requirements set out in Rules 11D 1#0 of the Rules for the
review of judgements are cumulative, having fouhdt tthe second of the
criteria set out in Rule 119 (due diligence) has Ib@en met, the Appeals
Chamber notes that it is not necessary to examiregher the alleged new fact
meets the remaining criteria. Nonetheless, in crmeddress all the arguments
made by the parties , the Appeals Chamber will tarexamine whether or not
the new fact could have been a decisive factoreaching the decision to
convict Josipovic. The Defence asserts that thatiigeof Slavko Topalovic
could have been a decisive factor in reaching #wstbn to convict Josipovic
because it shows that Witness EE had mistakenotineef for Josipovic. The
Appeals Chamber has already noted that the Motion Review is
accompanied by evidence to show that Slavko Topakivd Josipovic looked
alike, and that Slavko Topalovic was a member effifst operative company



of the fourth combat unit of the Military Police March 1993. It should be
noted that it is virtually impossible to make anggement about the similarity
between Josipovic and Slavko Topalovic from theemat submitted, as the
copied photographs are of a very poor quality, eedrly no judgement can
be made about the authenticity of the original deents. The Defence
explains that it made copies from files held in plodice station in Vitez but is
unable to obtain the originals; it suggests thghé& Court could obtain it with
appropriate writ®? This suggestion is made in the Defence Reply, fmut
application is made to the Appeals Chamber to ontstach an order.

33.However, even if the original files could be brotigkfore the court and their
authenticity established, any similarities whichghtiappear between the two
small passport-style photographs would not caryugh weight to persuade
the Appeals Chamber that the identity of Mr. Topalacould have been a
decisive factor in the decision to convict Josigowspecially in view of the
lack of evidence to show that Mr. Topalovic wasserdg in Ahmici on 16
April 1993, or that he participated in the attaak the house of Musafer
Puscul.

34.The salary record submitted, with which the Defeseeks to establish this
last circumstance, does not do so, as discussedealidne most it could
establish , if its authenticity were verified, et Mr. Topalovic was a member
of that particular unit of the Military Police in &ich 1993. The participation
of that unit in the attack on Ahmici the followimgonth has not been proven
(nor has any evidence been adduced to do so),atitenhas Mr. Topalovic’'s
membership of the unit at that time. No weight wgbater can be attributed to
"stories that were told in Vitez, from persons wdwnot want to be witnesses
and who know the fact [that Slavko Topalovic washat critical time in front
of Musafer Puscul's house] based on the town sttte

35.The Defence suggests that the statement given lbyedd AT in thekordic
case to the Prosecution, of which it has receivedemsion with names
redacted? corroborates its version of events . The Defensesdnot have
access to an unredacted version of the statemadt,itacannot therefore
confirm whether Slavko Topalovic's name is mentaneut it states
nonetheless that "[t]he counsel (sic) is certaat the name of that policeman
is among the names given by the [W]itness AT, dad bhe said that he was
the person who was in front of the house" of MusBfgscuf®

36.There are two weaknesses in this argument, wheatherot Witness AT’s
statement does name Mr. Topalovic. Firstly, the @gdp Chamber has already
held on appeal that the close relationship betw&é@ness AT and Josipovic
renders Witness AT’'s testimony unreliable in defamng Josipovic’'s
participation in the attack Secondly, the Defence fails to explain why, in
view of this close relationship, it failed to obtauch a statement from AT at
the time of either the trial or the appeal. EveiVitness AT’s statement did
contain the information claimed by the Defencenthié would clearly fail
both the "due diligence" and the "decisive effeetjuirement for review of
the conviction. It suffers from the same defects@soborative evidence, and
in view of this and of the Defence’s express cosiogsthat the statement is
no longer important to the case now that it has dtegement of Mirsad
Osmancevié2 the Appeals Chamber need not address whethercpivate
measures should be lifted and the content of étersient of AT considered.



37.The Prosecution has also pointed out that, throutghis case, Josipovic has
adopted photographs of different individuals to mup his defence of
mistaken identity. At trial, Josipovic advanced tAmument that another
doppelganger Slavko Rajkovic, committed the crimes insteadhoh2® A
similar argument was advanced in his closing argqumith respect to another
individual* The fact that Josipovic has already claimed that different
people committed the crimes instead of him doe®unohe the credibility of
this argument somewhat.

38.The Appeals Chamber finds that the Defence hasfewdlyi failed to show
with the evidence submitted as to the identity aitereabouts of Slavko
Topalovic that this could have been a decisiveofart reaching the decision
to convict Josipovic .

39.Furthermore, the Prosecution requests the AppealsmBer to consider
whether Rule 46(c) (frivolous motion or motion inuge of process) should be
applied in relation to the Motion for Review. Th@geals Chamber does not
find such sanction appropriate in this case.

V. DISPOSITION
40. For the foregoing reasons, the Appeals Chautibarisses:
I. The Motion for Review, and

[I. The Motion for Urgent Consideration.

Done in English and French, the English text baiatporitative.

Judge Fausto Pocar
Presiding

Dated this 7 March 2003
At The Hague
The Netherlands.

[Seal of the Tribunal]
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