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The tribunal remits the matters for reconsideratio
with the direction that the first and second named
applicants both satisfy s.36(2)(a) of the Migration
Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicants Rrtiv@ (Class XA) visas under s.65 of the
Migration Act 1958the Act).

The applicants who claim to be citizens of the Rgs@Republic of China (China),
applied to the Department of Immigration and Citzig@ip (the department) for the visas on
[date deleted under s.431(2) of Megration Act 1958as this information may identify the
applicant] January 2011.

The delegate refused to grant the visas [in] JAlyl2 and the applicants applied to
the tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mewet of the alternative criteria in s.36(2)(a),
(aa), (b), or (c). That is, the applicant is eithgrerson to whom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person to whom Australia has prtsd@ obligations under s.36(2) and that
person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimat having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA (1989) 169 CLR 379%pplicant A v MIEA(1997) 190 CLR 225IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIMA
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(2003) 216 CLR 473SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233
CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.9Lfb)), and systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fech fear’ of persecution under the
Convention if they have genuine fear founded uptea chance’ of being persecuted for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedhogre speculation. A ‘real chance’ is one that
is not remote or insubstantial or a far-fetchedspmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
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particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

It is generally accepted that a person can acageiugee statusur placewhere he or
she has a well-founded fear of persecution as setprence of events that have happened
since he or she left his or her country. Howeves ihsubject to s.91R(3) of the Act which
provides that any conduct engaged in by the appliceAustralia must be disregarded in
determining whether he or she has a well-foundaddébeing persecuted for one or more of
the Convention reasons unless the applicant sidlfie decision maker that he or she
engaged in the conduct otherwise than for the &b strengthening his or her claim to be
a refugee within the meaning of the Convention.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-citizen in
Australia to whom the Minister is satisfied Ausiaahas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life; or the
death penalty will be carried out on the persortherperson will be subjected to torture; or
to cruel or inhuman treatment or punishment; ate¢grading treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingtireent or punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be reasonable
for the applicant to relocate to an area of thentguwvhere there would not be a real risk that
the applicant will suffer significant harm; whereetapplicant could obtain, from an authority
of the country, protection such that there woultl®a real risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

Member of the same family unit

Subsections 36(2)(b) and (c) provide as an altematiterion that the applicant is a
non-citizen in Australia who is a member of the edamily unit as a non-citizen mentioned
in s.36(2)(a) or (aa) who holds a protection vi&ection 5(1) of the Act provides that one
person is a ‘member of the same family unit’ astlagoif either is a member of the family
unit of the other or each is a member of the famiiit of a third person. Section 5(1) also
provides that ‘member of the family unit’ of a pemshas the meaning given by the
Regulations for the purposes of the definition. €Rpression is defined in r.1.12 of the
Regulations to include a dependent child.



21.

22.

23.

24,

25.

26.

CLAIMSAND EVIDENCE

The tribunal has had regard to material contaimettibunal case file 1108375 and
departmental case file CLF2011/9254, oral evideyieen at a hearing before it and material
available to it from a range of other sources &xmed to in this decision.

The applicants made application to the departnarpriotection visas on the basis of
both being followers of the Local Church in Chifiae first named applicant indicated that
she had fears of return to China, while her somséttond named appclaint, indicated that he
was a member of the same family unit as his mother.

Both applicants indicated that they had used frardly obtained passports to travel
to Australia and had difficulty in securing pasdp@nd leaving China legally. The first
named applicant gave details of her associatiotistiwe Local Church in China, noting that
her church was classified as an evil cult in Chirtae first named applicant came from a
farming family with seven children in Henan Prowan&he finished primary school but then
worked on the family farm. She married [in] 199@ anoved to her husband’s home and had
two children. The first born on [date deleted: 4(£3], and the second being the second
named applicant. The first named applicant thermbegprking in the [warehouse] owned by
the uncle of a friend, where she then worked feg fiears. She then opened her own
business and ran this smoothly for some yearsfi8gaently purchased [items] from Fujian
province and travelled there regularly, meetingatmet of a supplier, a [Ms A], who was an
activist in the Local Church. At this time the firmmed applicant was in a vulnerable
position because she had been abandoned by hartuabd cheated by a business
associate. [Ms A] was a strong support and evasegtlio the first named applicant about the
Local Church. In March 2009 [Ms A] visited the ajpgpht in her home and assisted the
applicant to run her business and also to establighy sessions in respect of the Recovery
Version of the Bible used in the Local Church ai The applicant and some others
involved in the meetings were baptised togethersamece that time the applicant was
Christian and an activists in the Local Church.

The business warehouse near the first named apphoane became a meeting centre
for the Local Church and the group involved greanir3 to some 30 members. [In] January
2010 a meeting at the warehouse was raided byepatid a Recovery version of the Bible
was located. The members present were taken faolfee station. [Ms A] took
responsibility with the police for the events, ot@d ownership of the Bible and claimed that
other members present were innocent. Her caseraraderred to the Public Security Bureau
at [county deleted: s. 431(2)] and she was evegtaahtenced to three years imprisonment.

Because the first named applicant owned the pramibere the meeting was held
she was detained for a longer period than otherlmeesrwho were released after two weeks
with fines paid of some RMB5 000.

The first named applicant was detained for 40 deyaeen [January] and [February],
was subject to interrogation and forced to studigiaf documents which detailed why the
Local Church was regarded as an evil cult. Theiegmp was physically mistreated in
detention, forced to work as a cleaner and huretiand abused. The applicant’s father
bribed police and paid a RMB15 000 penalty andhgteto promise in writing not to follow
the Local Church. The applicant was ultimately askxl, her warehouse closed as an illegal
meeting place and she was told to be ready to abtueper investigation.
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After her release the first named applicant renthwfanterest to police, being
interrogated regularly, having to study officialadonents through her village committee and
she found it difficult to restart her business. &fae arrangements to leave China but was
forced to do so using false documents because abaeady on a black list according to a
person assisting her. The applicant received passipahe name of her sister-in-law and
nephew and these were ultimately used to deparntaChihe second named applicant arrived
in Australia [in] August 2010, while the first nachapplicant arrived [in] October 2010.

Even after her detention the applicant had notexehsr activities with the Local
Church, with associates attending her area in MEY 20 assist with re-establishing the
study group. The first named applicant was activemanising this. The first named
applicant claims that after her departure the padigainst tried to arrest her, however she had
left the country. Her brother and sister-in-law @/both detained for two weeks and were not
released until they paid a RMB 50 000 penalty. fils¢ named applicant has continually
attended the Local Church in Australia and wasféé#nat if she returned to China she
would be subject to persecution.

The applicants provided copies of Chinese passpgstied in their claimed genuine
identities to the department which were accepted.

The applicants subsequently provided a writterestant signed by [Mr B] and [Mr
C] indicating that both of them had regularly be¢tending meetings of the Local Church in
[City 1] since November 2010.

Document examination of the passports used byghkcants for travel to Australia
was undertaken and in the opinion of the examimey tvere not fraudulently altered.

The first named applicant attended an intervievinait officer of the department [in]
March 2011 at which her claims were discussed.r8ierated her claims of association with
the Local Church, difficulties experienced in Charal the fears she held of return in the
same terms as detailed above.

The applicants subsequently provided evidence oA D#sting which established to
over 99 per cent probability that the first nampg@leant was the mother of the second
named applicant.

The delegate was not satisfied as to the credilafithe applicants’ claims, noting
vagueness in some areas of response and implaysibgome areas of the claims. The
delegate believed that the applicants may haventakehe identities and claims of relatives,
rather than those of their own experiences. Thécgis sought review of the decisions to
refuse them visas.

The applicants both attended a hearing beforeriteal at which they gave oral
evidence. The applicants provided a handwrittetedeind a translation of that document
signed by persons identified as Brother [namegei@dles.431(2)] which attested to both
applicants loving God and living their lives asymdollowers. Every week they were said to
attend small group gatherings, Bible studies, prgg¢herings, Sunday service and youth
gatherings. They also participated in the annuzity], monthly religious training and
video training and were a great brother and sadténeir church.
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Both applicants gave evidence on oath to the tabumterms of their past
experiences, involvement with the Local Church faadls of return to China consistent with
the above claims. They were able to independeesgbe the structure, size and staffing of
the first named applicant’s business in China aateweonsistent in their accounts of Local
Church activities, police interest and the detentbthe first named applicant. They both
gave evidence of continual involvement with the ala€hurch in [City 1] from shortly after
the arrival of the first named applicant in AustxallThe second named applicant had not
approached the church in [City 2] because he whsyaung, new to Australia and was
awaiting the arrival of his mother. Both of the Bggnts had been baptised into the Local
Church, the second named applicant most recenflyvjarch 2011. Photographs of the
applicants at Local Church gatherings, and of tiqaibm were provided to the tribunal.

[Mr B], an elder of the Local Church in [City 1] g@evidence to the tribunal by
telephone. He referred to the association of tipdiggts with the Local Church in [City 1]
in the way that they had claimed and as attestauttwe letter from other followers. He
believed they were genuine followers of the LochufZh faith and he believed that they
exhibited this in their attendance at gatherings laghaviour towards followers. [Mr B] was
aware of information from others which suggested some followers returning to China
had been subjected to persecution, particulatlygy were involved in larger gatherings of
groups.

On the day of the hearing, the tribunal receiveshgmous correspondence which
indicated that the applicants had made false clalimis was a letter in Chinese characters
which in translation indicated that the applicantse falsely claiming association with the
Catholic church. This indicated that using pettyofars the first named applicant had gotten
photographs with members of the church and refdod¢lde names of three people, two of
whom shared the names of those who had signeetitiee presented by the applicant. The
letter indicated that the first named applicant fildwed Buddhism in China and was now
living with her husband in Australia. She cameharch mainly to deceive the Australian
Government. It was signed “followers of the Catbdihurch”.

The applicants were asked to comment on this ddhiednearing and in writing
subsequent to the hearing. The first named apjlindicated that she had never attended a
Catholic church and had not made such claims. i&hieated during the hearing that she had
twice attended an Anglican church in [City 1] wHest having arrived and before making
contact with the Local Church. She was truthful gaduine in her faith and did not attend
church only to strengthen her claim to be a refugee

The movement follows the teachings of Watchman $\@istiple, Li Changshou
(known as Witness Li or Witness Lee). Accordingiaman Rights Watch, Witness Lee was
primarily responsible for organising the splintesvement in the mid-1930s and he is
regarded as the group’s founder. He has not liwechina since 1949. According to his
obituary (1997, Wall Street Journal, 13 June), 8481Lee was a follower of Watchman Nee
who left China for Taiwan following the Communiakeover in 1949. In Taiwan, Witness
Lee helped establish the Local Church as Taiwang kargest. He then went to the USA in
1962 where he established the Local Church andgansation, the Living Stream Ministry,
which publishes his and Watchman Nee's work. Hé o€l 997. The Shouters follow
Witness Lee's teachings by reading his books atehiing to his tapes. The Living Stream
Ministry (LSM) website (http://www.lsm.org/), whidls available in English and Chinese,
contains the works and teachings of Witness Le&glisas Watchman Nee) in addition to
tape catalogues, publications and downloads.
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primarily responsible for organizing the Shoutdirgpr movement. Its roots date
back to the mid-1930s when "Local Church" congrégadded external
vocalizations, such as "Oh, Oh Lord and "Amen uaet prayer.

The Shouter creed is evangelical, mystical, sulvjecintuitive, apocalyptic, and
individual. According to Shouter literature, bekes reject any human thought that
goes beyond what the Bible says because they aorisitie completed divine
revelation. Thus, Bibleeading is central to religious practice, and this duty of
every Shouter to go out and preach the gospeldaoves, neighbors, friends, and
colleagues. The Shouters then "nourish” the coeglday visiting their homes
regularly and leading them in Bible reading, siggiand prayer. Members meet
in small groups with neither "appointed speaker®achers.” Anyone moved to
preach can, although it is usually the alreadygated leaders, or elders, who
do so. There is no professional ministry, and dachl group is autonomous.
Congregants meet clandestinely in each others' sidnesce they are categorized
with other Protestants who resist association thighofficial Chinese Christian
Church, as "house church" members.

42. The 2007 United States Department of SG@tentry Reports on Human Rights
Practicesin respect of China note the following:

The authorities continued a general crackdown ong considered to be "cults."
These "cults" included not only Falun Gong andaasitraditional Chinese
meditation and exercise groups (known collectiadygigonggroups), but also
religious groups that authorities accused of prisacheliefs outside the bounds of
officially approved doctrine.

Actions against members of such groups continuedglthe year. In spring police
in Liaoning Province sentenced Gu Changrong andl@&ohong, members of the
Society of Disciples, to one-year terms of reedooathrough-labor for allegedly
preaching to a local CCP member. Police confisceg¢edral Bibles from the home of
Gu Zhaohong. Police also continued efforts to ctim&n the underground
evangelical group Shouters, an offshoot of a p9lifdigenous Protestant group.
Government action against the South China Chur@t{ontinued. SCC founder
Gong Shengliang and other imprisoned SCC membpastezglly continued to suffer
serious abuses and poor health in prison. Gongaming a life sentence for rape,
arson, and assault, even though the women whéedsdigainst him in his original
trial in 2001 reported that police had torturedwhato signing statements accusing
Gong of raping them.

43. The Australian Department of Foreign Affairs an@de have advised over time of
their knowledge of the treatment of the followefsh@ Local Church in China. It appears
that definitive information is difficult to locat@Jthough they confirm that the movement
remains classified as a cult and this could raaudetention and there have been past reports
of arrests of followers (see most recently, Departhof Foreign Affairs and Trade Report
844,CHN33508 3 July 2008).

44, In respect of specific and recent episodes of eastnent of Local Church followers
in Henan prvince in China, The US Congressionalebdttee Commission on China reported
that, in January 2009, Henan security officialested a man after he responded to an
anonymous call to pick up books and videos assmtiaith the Local Church. The man had
previously spent 14 years in prison for his assmsavith the Local Church (US
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Congressional-Executive Commission on China 280&wual Report 2009.0 October,
p.139). The China Aid Association reported thahbQse church members were arrested in
December 2008. Officials had accused the Christéih&longing to a “Shouter evil cult”.

Of the 50, three church leaders were sentenceddg®ar of re-education through labour. A
further 20 were sentenced to 15 days of adminig&aketention and a 1,000 Yuan fine
(‘Three Christians Sentenced to One Year of Re-eidnc@hrough Labor in Zhoukou,
Henan’ 2008, China Aid Association website, 6 Japua
http://www.chinaaid.org/gry/page.taf?id=105& fumctFdetail&sbtblct_uid1=1120A
November 2008 report by the Department of Immigraaind Citizenship (DIAC) stated that
reports of suppression of the Local Church by Hem#horities had decreased; however,
reports of harassment of Henan house church folwere generally had continued
(Department of Immigration and Citizenship 2008jna’s Protestants and Catholics
November p. 38-39)

Advice from the Australian Department of Foreigrialfs and Trade in April 2011
(see DIAC Country Information Service 20Xguntry Information Report No. 11/15 —
CHN11513 Falun Gong Updatésourced from DFAT advice of 6 April 2011), 8 Alpr
refers to the continued unevenness of treatmemeshbers of underground churches by the
Chinese authorities:

According to the Chinese Constitution, the Chin@sgernment lawfully protects
citizens' freedom of religious belief...

In reality... they continue to arbitrarily harasgimidate, detain, or imprison those
who worship in China's unregistered congregatiangiérground or house churches),
communities that have been growing larger and reonspicuous over the past few
decades. There have been many international mejploats that Christian priests and
followers of underground Christian churches havenbaetained by the authorities.

At the same time, however, we have also seen miduagy ceports — both domestic
and international — that say authorities in lagd more wealthy cities tended to
turn a blind eye to underground churches, whih@tsame time encouraging them to
become part of the mainstream (and therefore gavemtrcontrolled, churches).

FINDINGS AND REASONS

The tribunal accepts that both applicants haveddetity they have now claimed and
being that identified on the cover of this decisi®he tribunal also accepts that they are
nationals of China and no other country. They haesided documentation issued by
Chinese authorities in those identities and degyateng travelled to Australia using different
identities they have consistently claimed that¢hesre false documents. The tribunal
accepts this is the case, although the departmexaahination indicates that those false
documents were in fact genuinely issued in Chirngs i the country against which the
applicants’ claims must be assessed.

The delegate has put forward reason to doubt trecig of the applicants’ claims
and the tribunal believes that on the informatimentavailable these doubts were reasonable.
Having reviewed the interview with the first namagaplicant in light of the evidence
subsequently provided, however, the tribunal fitidg it does not believe that deficiencies
identified in that interview are a sufficient fowattbn to undermine the claims of the
applicants overall. In the tribunal’s view, haviognsidered the evidence of the first and
second named applicants independently and in setad,dhey appear to have given a
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broadly consistent and credible account of theaurnstances over time and importantly
from the commencement of this application. Theyensdsle to independently refer to
circumstances in China which affected the first edrapplicant in particular, and although
there may have been some minor difficulties witirtlevidence this was not sufficient to
undermine their credibility overall. While duriniget interview and hearing the first named
applicant may have exhibited some small areas sifdimn in answering questions the
tribunal believes that this can as easily be erplaby a lack of understanding of the context
of questions asked through an interpreter as bydasiye to deceive. In most cases when
difficulties were explored she was able to prowiae information that one would expect of a
follower of the Local Church faith. Both applicaragppeared relatively familiar with the
tenets and teachings of the Local Church to tihetal’'s mind and no obvious areas of
inconsistency in their evidence over time was agp&iThis tends to support the view that
they are being truthful with the tribunal.

Furthermore, [Mr B] has now given both written awdl evidence about his
assessment of the applicants and their commitrodmstfaith which accord with their view.
He has supported their claims that they commenegalar and ongoing attendance at the
Local Church from shortly after the first named leggmt’s arrival in Australia. While the
second named applicant did not make immediateacomtith the Local Church on arrival in
[City 2], the tribunal accepts that as a younges@e in a new country and separated by his
parents he may have sought to await the arrivelsomother before associating with the
church.

The parties have also been able to substantiaiddimes of their relationship, having
provided DNA evidence strongly supporting the vidat they are mother and son as
claimed.

The claims of mistreatment of the first named aggpit in China as a result of her
faith are also consistent with the information refd to above about the treatment of
followers of the faith. Those perceived to be leadsuch as [Ms A], are subject to strict
treatment including lengthy prison terms, whileesthsuch as the applicant and other
followers could be subjected to administrative dete and subsequent official interest. The
country information referred to above tends to suphe view that the authorities would
treat followers in this way.

The tribunal is in receipt of a claim that the apghts are being fraudulent, however,
this is not reliable in the tribunal’s view. Itamonymous and suggests on several occasions
that the applicants are associated with the Catlf@ih which is not and never has been their
claim. It does refer to people who could be thoke Wad provided a statement in support of
the application, however, makes no reference ta.tiwal Church in its content. The letter
suggests that the person making the allegatianfact not known to the applicants through
their association with the church but is othervassociated with the applicants and seeking
to damage their credibility but may have seen medtpresented in support of the claim.
Were those making the allegation known to the applis through the church one would
expect they could correctly identify the denomioatinvolved. For these reasons, the
tribunal has not given the allegations any weigtdassessing the application and does not
believe that the applicants have falsely associdteshselves with the Local Church.

In considering the applicants’ conduct in assoagatwith the Local Church in
Australia, the tribunal looks to the evidence ofr[B] and those who signed the letter in
support of the applicants which attests to themugee involvement with the Local Church.
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In the tribunal’s view, the available evidence @lesupports the view that the applicants
have been truthful about their association withltbeal Church in China and in the
tribunal’s view this would support a conclusionttttee continuation of that faith in Australia
was drawn from genuine commitment. As a resultténms of s.91R(3) require that the
tribunal have regard to this when assessing threofdaeing persecuted.

The tribunal has also considered the informaticailalle to the department which
indicated that the applicants were adopting thendaf relatives. In the tribunal’s view, in
so far as this arises from information providedupport the application for visas to travel to
Australia, it does not support such a conclusibwoluld be expected that where fraudulent
travel authorities were being sought that wouldineported by other fraudulent
documentation. While such material would underntiveeveracity of the earlier application,
in the tribunal’s view it tends to support the piaithat the initial application for travel and
documents to support that were not genuine. Thislkan the claim of the applicants even
from the very first.

In the context of the country information refertecabove, the tribunal believes that
there is a real chance of the first named beinggoeited if she returns to China at the current
time. While there has been more harsh repressitimedfocal Church in the past, it remains
classified as an evil cult in China giving it padiar emphasis by authorities when it comes
to their attention. In this case, the tribunal @tsehat the first named applicant has come to
adverse attention of authorities in China in thst j@ad that this raises the possibility of
increased official interest in her on return to@2hiShe has maintained an association with
the Local Church in Australia consistent with agee follower of the faith, as has her son.
There has been some interest in family membere sheir departure from China and the
tribunal accepts this is genuine. There have beesnt reports of interest in followers of the
Local Church in Henan province and elsewhere, hadgituation remains variable and
uncertain throughout China according to the mastmeinformation. Advice last year from
the Australian Department of Foreign Affairs an@de supports the view that arbitrarily
harassment, intimidation, detention, or imprisontmemains a possibility for those who are
of adverse official interest.

In the tribunal’s view there is a chance, whichas insubstantial, that if the first
named applicant returns to China at the presemt sine would be of adverse interest to
authorities. This could result in her arbitraryetdgton and possible physical harassment or
mistreatment during such detention amounting tmssrenough harm to be considered
persecution. This would occur in the context ofghly centralised system which has given
the faith of the first named applicant a specialfoand status in the Chinese system. It
would extend throughout the country because otémralised nature of record keeping and
the likelihood that the she would continue to fallber faith and come to attention wherever
she was.

The second named applicant initially made thisiappbn on the basis of being a
member of the same family unit as that of his mothkat relationship has been verified. It
is the view of the tribunal, however, that the &alale evidence supports the conclusion that
he also is owed protection obligations by Austrdhethe tribunal’s view, he has now
genuinely adopted the faith of the Local Church #mslis attested to by the same evidence
as that provided in respect of his mother. Theutvéd accepts that he has been baptised into
the Local Church and accepts that this is a gerexpeession of faith such that it should not
be disregarded. By virtue of official interest i3 Imother in the past and the likelihood of his
continuing to follow that same faith on return beilso at risk of persecution in the tribunal’s



57.

58.

view. Again the tribunal believes this would extehtbughout China as a whole for the same
reasons as identified in respect of his mother.

Therefore, the tribunal is satisfied that the aggplis are both persons to whom
Australia has protection obligations. Thereforeythatisfy the criterion set out in s.36(2)(a)
for a protection visa. This was the basis on wiicth applications were rejected and given
these findings the applications should be retutogtie department for consideration of
remaining criteria for the visas sought. Givendbaclusions in respect of s.36(2)(a) it is not
permissible for the tribunal to consider s.36(2)(aa

DECISION

The tribunal remits the matters for reconsideratigth the direction that the first and
second named applicants both satisfy s.36(2f(#)e Migration Act.



